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CURRENT TOPICS. 


NE would suppose that Judge Daniels, who is so 
sharp and hard against boodlers, would not have 

let off that Buffalo black-mailer with a year in the 
penitentiary, especially when there was no defense, 
and the fellow admitted that he made the story out 
of whole cloth, for money. The crime of black- 
mailing is infinitely more wanton, dangerous and 
despicable than boodling. Even as it is, it is said 
that a petition for the pardon of this criminal is in 
circulation, and that some of the newspaper men of 
Buffalo are among the signers. This is like the news- 


paper men —their bark is always worse than their 
bite. Itis to be hoped that the governor will pay 
- no attention to them. A sentence of five years in 


the State prison might have been imposed, and the 
judge, after deliberate consideration, imposed the 


__ very light sentence of a year in the penitentiary. If 


this young man should be pardoned, the community 
may well infer that there is no punishment for black- 


| mailing, and no man will be encouraged to stand up 
forthe protection of the community. The attempted 
enforcement of this beneficial law will degenerate 


into a farce. 


We have to acknowledge the courtesy of several 
newspapers in sending in their illustrated Christmas 
issues. The New York Commercial Advertiser 
issued a very artistic number, and so did the Mail 


q and Express. The latter gave a funny picture of 


St. Nicholas entangled in the electric wires, and 
threatening to skip the town until they are laid 


_ Under ground. The most admirable single illustra- 
_ tion that came to us was a full-page reproduction in 
_ the Albany Journal, of the Nativity, by Correggio. 
_ During the year we have derived great instruction, 
| amusement and’ satisfaction from the Tribune, the 
_ Independent, the literary portion of the Nation, the 
| Albany Times and Journal, the Troy Times, and have 
4 _ the Critic an excellent courier of all the lit- 
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erary undertakings of each week. We take great 
pleasure also in the notes of the American Law Re- 
view and in the Green Bag. The editor of the latter 
ought to go into the business of painting portraits. 
If he should flatter all his sitters as he flatters us in 
his last number he would meet with great success. 
The Christmas number of the American Musician 
was excellent, and this journal is the very best of 
its class, Allis fish that comes to our net, and we 
contrive to find matter of interest to lawyers in all 
these journals. 


One of the three mouths of the Cerberus which 
editorially guards the American Law Review has 
contrived, in the current number of that estim- 
able magazine, to utter a very graceful and deli- 
cate compliment to the one-headed editor of this 
journal. It likens us, in our old age, to a rotten old 
log, emitting a phosphorescent light which increases 
as it decays. We feel the force of this very exquis- 
ite and doubtless well-deserved similitude. Per- 
haps such a log is as useful as a green and sappy one 
— unfit for building or even for fuel, shedding no 
light, and answering no purpose except for benighted 
wayfayers to stumble over and swear at. The said 
editor speaks of us in his paragraph as ‘‘the busy 
B” and ‘‘the lightning bee,” and evidently has 
read the following, which is going the newspaper 
round, and wants to ‘‘cross” us with lightning: 
‘‘ Captain Howell, of the Atlanta, Ga., Constitution, 
says that the following remark was recently made 
to him by a bee-keeper of the ‘New South’: ‘The 
bees work mighty hard all day, and lay up a heap 
of honey. But I think they might do a little better. 
My mind is running on crossing them with lightning- 
bugs, so that they can work a little at night.’ ” 

Written speech has a certain superiority over ex- 
temporaneous, at least to the speaker. We felt this 
the other evening at that dinner of the judges. Or- 
dinarily we are very uncomfortable on such occa- 
sions, if we have the slightest suspicion that some 
ill-advised person is going to have us up. Rather 
expecting to be unexpectedly called upon for some 
remarks on this occasion—not that any thing of the 
sort had been intimated—we thought we would 
be prepared for it and for a current topic here at 
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the same time, and so reduced ourselves to writing 
and heroic verse. It was a comfort and stay to us 
to know we had that speech all in type in our pocket, 
so that if anybody did molest us he could not make 
us afraid. Just so the dweller at the foot of tna 
or Vesuvius, or in Chicago, knowing not when the 
lava or the dynamite may burst upon him, gets his 
life insured and scoffs at fate. Across the table 
from us sat two of our brethren whose faces showed 
to us that they were expecting and dreading to be 
called on, They looked anxious, apprehensive and 
even ashy —they were smoking —and we knew 
that they had no written speech concealed upon 
their persons, We felt for ours several times, and 
were as calm and smiling as a May morning. One 
thing however must be borne in mind — the speaker 
must own up to the manuscript the moment he 
gets up. Then he will probably be able to go along 
smoothly for some minutes without looking at it, 
and perhaps may not be driven to resort to it at all. 
Feeling this security, we were enabled, on this mo- 
mentous occasion, to go on glibly for several min- 
utes extempore, and began almost to fear that we 
should occupy so much time as to be ashamed to 
produce and read the premeditated remarks. If 
speakers would always write in verse, as we do, it 
would be expected that they would read. In fact 
it would sound very conceited for them to spout their 
own verses from memory. Then again it argues a 
great compliment to the audience to show them that 
you have spent time and thought in their behalf 
before coming to the feast. And then the speaker 
may to a reasonable extent defy the influence of 
Bacchus, unless, like the governor, he never yields 
to it at all. On all accounts then, unless one is a 
Depew or Ingersoll, it seems wiser to be prepared to 
present one’s thoughts in orderly, coherent, sober 
shape, than to flounder around like the governor 
when trying to defend one of his occasional veto 
messages, or the chancellor when he is striving to 
explain the uses of the regency. So we say to the 
young lawyer, you don’t need to write a speech for 
a jury or for the court, for you have the facts and 
your brief; but when you have to make something 
out of nothing, and there is really something at 
stake, as at a dinner, write it down in verse if you 
can, in prose if you must. Your verse will probably 
be more comprehensible than Browning, if not so 
harmonious as Tennyson, and your prose will be 
palatable if only seasoned high. Beside, half your 
audience will not know what you have been saying, 
and the other half will feel too good-humored to be 
critical. That accounts for Depew’s success. 


Please desist. Don’t send us any more. We 
have seen it. We refer to the complaint filed in 
the case of Theodore Frank v. Matilda Ballay, in the 
Brooklyn City Court, for breach of promise of mar- 
riage, and couched in Hiawathan verse. We are glad 
that our good old friend, Justice Neilson, is not ina 
position to be vexed by this prostitution of the muse. 
Even his good nature must have given way before 
such stuff as this: 





“* And relying on her promise 
And his deep infatuation, 
From his meager earnings frequent 
Bought this plaintiff for this maiden 
Earrings golden, set with diamonds, 
Braceiets set with stones as precious, 
And some other costly trinkets, 
To adorn her youthful beauty. 
Up to dollars five and seventy 
He presented her with presents. 
He paid out for these her presents, 
And of which she keeps possession, 
To enhance still more her charms 
And attract the smiles of others, 
Heedless of the plaintiff's anguish. 

* * * * 


Inconsistency of woman, 

Painful, willful, bad influence 

On the lives of those who love you, 
For your own sex do detest you. 
She the plaintiff sorely injured, 
Drove him from her fateful presence 
And encouraged all her kinsmen 
To cast stones upon her suitor, 
While she aided and abetted 

All their tauntings and revilings, 
Made his spirits droop and languish, 
Made his heart to bleed and torture 
*Mid the groanings of his spirit.” 

We have mended the metre a little here and there, 
but still it makes our heart to torture, and has 
aa ‘*bad influence” on others. We hope noth- 
ing we have ever said or done has led to the com- 
mission of this serious contempt of court. Now 
and then, it is true, we have allowed ourselves to 
read a leading case in verse from the Green Bag to 
our lads at the law school, but as none of them have 
graduated since we took up that practice, it cannot 
be that this matter proceeds from one of them. If 
this plaintiff should recover damages, we hope the 
court will compel him to pay a substantial fine out of 
them for his counsel, and that the said counsel may 
be immured for thirty days, and condemned to read 
Browning, Tupper and Ella Wheeler Wilcox, the 
passionate poetess. 


NOTES OF CASES. 


N Andres v. Judge of Circuit Court, Supreme Court 
of Michigan, October 25, 1889, it was held that 
under Revised Statutes of the United States, sec- 
tion 2165, relating to naturalization, which provides 
that an alien’s declaration of intention to become 8 
citizen may be made before the clerk of the courts 
therein named as well as before the court, it is not 
necessary that such declaration should be made in 
the office of the clerk. Campbell, J., said: ‘‘If the 
declaration of intention was a proceeding on which 
witnesses were sworn or inquiries made, there would 
be perhaps some reason for formality. But it is a 
purely ex parte oath, which in no way dispenses 
with the inquiry made on final admission, and which 


Congress has not made of any particular value. It _ 


is difficult to see for what purpose it was devised, 
unless possibly as a reminder that a man should not 
become a citizen without two years’ deliberation. 


Even this is dispensed with in quite a number of ~ 


instances; and when Congress, by the act of 1824, 
adopted its present policy, it was evidently for the 


reason that the declaration was not deemed of any 3 








oa & 1S ee oe Geet Ge Ge. at 2 Ge tt A. bet oe oO Url lO ektlUelUelUelCU ml lUrlClCU ee lee tee oe elle ee Le ee 


“se rm we 


ee ee ee ee eee eee ee ee ae 











THE ALBANY LAW JOURNAL. 3 











special importance. The final application is not re- 
quired to be made to the same court, or within the 
same jurisdiction, where the original declaration is 
made; and the inquiries made at the time of his 
admission need not, and generally cannot, go into 
the minutia or circumstances of his declaration of 
intention, and are complete in themselves. There 
is no substantial reason why a clerk must be in his 
office or in court for this purpose any more than for 
any other ministerial act not pertaining to court 
business. There is no law requiring him to be in 
any particular place to administer affidavits. As 
shown in Whallon v. Judge, 51 Mich. 503, the clerk’s 
movements are not fixed within any one room or set 
of rooms, or any one place. By our Constitution, 
until amended, the county clerk was clerk of both 
Circuit and Supreme Courts held in this county, 
though not held in the same building or in the same 
town. He is clerk ex officio of more or less other 
bodies, and may or must have different places of 
action, either of which is his official place. Thereis 
no reason why an oath may not be taken before him 
at any place where he happens to be, as well as be- 
fore a judge, or justice, or notary, or commissioner. 
He is the person indicated by the law. When it 
dispenses with his action in open court, it dispenses 
with the only locality which is universally known 
for clerical action; and we cannot require his action 
under the naturalization laws to be held in any par- 
ticular spot or room or building without adding to 
the law a qualification of our own not indicated by 
its language, and not required by any of its pur- 
poses. The fact that our laws give more force to 
these declarations than Congress has done cannot 
have any weight in construing congressional actions. 
That must speak for itself, and lay down its own 
conditions.” Sherwood, C. J., and Long and Cham- 
plin, JJ., concurred. Morse, J., dissenting, said: 
“On the 28th of June, 1887, Emeline Charlotte 
Langtry, a subject of the queen of Great Britain, 
made application to become a citizen of the United 
States, and a bound volume of deciarations by aliens, 
in which some of the blanks had not been used, was 
taken from the clerk’s office of the United States 
Circuit Court for the district of California, at San 
Francisco, by a deputy clerk, and carried to the 
private residence of Mrs. Langtry, and there her 
declaration was made and oath taken by the deputy 
clerk. This fact coming to the knowledge of Mr. 
Justice Field, of the Supreme Court of the United 
States, then holding with Circuit Judge Sawyer the 
Circuit Court at San Francisco, the attention of Mr. 
Barne, the counsel for Mrs. Langtry, was called by 
Mr. Justice Field to the manner of taking of her 
declaration, and he was advised that the court had 
doubts of the legality of her declaration. Mr. Jus- 
tice Field said: ‘ He did not think that the statutes 
furnished any authority for the clerk of the court to 
take a declaration of one to become a citizen out of 
his (the clerk’s) office except in open court, and for 
that purpose to carry the records of the court tothe 
private residence of the party. To permit the pro- 
ceeding to pass without comment would be to es- 
tablish a dangerous precedent, and one calculated 





to give rise to gross abuses. The justice observed 
that to be an American citizen was a great privilege; 
that citizenship should be regarded as a sacred 
trust, and that persons seeking to take upon them- 
selves its responsibilities ought to consider it of suf- 
ficient value to attend where the records of the 
court are held in proper legal custody. In some 
States a man is allowed to vote as soon as he makes 
his declaration of intention to become a citizen; and 
if the clerk of the court, or his deputy, can go 
around the country taking declarations of intention 
and administering oaths, it is evident that danger- 
ous consequences might follow, especially as there 
is no limit to the number of deputies which a clerk 
may appoint.’ See In re Langtry, 31 Fed. Rep. 879, 
880. * * * The record in this case also shows 
on the part of the relator, and is substantially ad- 
mitted in the affidavits attached to the showing of 
the respondent, that about seven months before the 
general election anumber of deputies were appointed 
by the county clerk of Ottawa county for the sole 
purpose of going about the county, with the nec- 
essary blanks or court records, to hunt up persons 
who were aliens, and to take their declarations of 
intention to become citizens. This was also mani- 
festly, if the relator’s showing be true, to make 
voters who otherwise would not have become so — 
men who, if left to their own motion, would never 
take any steps to become citizens. It is a matter of 
common notoriety that all over the land these men, 
aliens, are waited upon by partisan committees, and 
their naturalization fees paid out of party funds in 
order to make them voters. And some of these per- 
sons have so little desire of their own to become citi- 
zens that they never go any further than the decla- 
ration of their intention. The man who is worthy 
to become a citizen of the United States, and to 
share in the privileges of the government, to take 
part in the making of its laws, and who in good 
faith desires to do so, will find ways and means of 
his own to declare his intention, and to take all nec- 
essary steps to be clothed in time with full citizen- 
ship. It is not necessary, nor is it desirable, that 
about six months before election the political par- 
tisans should be scouring the county, going into 
every highway and alley, for aliens, who, if the ex- 
pense is paid, will become voters and recruits in 
their party. Here lies the great incentive to fraud, 
and the easy opportunity for it. If the alien must 
himself go to the office of the clerk of the court, and 
pay the expenses of his own advancement to citizen- 
ship, fraud in declarations of intention to become 
a citizen will seldom occur; and the citizen, thus 
acquired, will be in the future, asin the past, a wel- 
come and desirable addition to our voting popula- - 
tion. If our naturalization laws had been rigidly 
enforced in the past, our large cities would not have 
been cursed, as some of them now are, with a large 
number of voters who openly avow that the only ob- 
ject they have in casting the ballot is to destroy not 
only our government, but all government and all 
law, that anarchy may reign in its stead. I do not 
believe in this kind of business of carrying the rec- 
ords and books of the courts from town to town, 
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and from place to place, to manufacture voters, or 
even to accommodate an alien, who considers the 
privilege of American citizenship of too little value 
to seek it at the county-seat or at the court-room. 
And in my opinion, it is neither required by good 
policy nor sanctioned by the law. Onthe contrary, 
as I have shown, we have the highest judicial con- 
demnation of it.” Set us down with the minority. 


In Lee v. Vacuum Oil Co.,55 Hun, 156, it was held 
that the laying and maintaining of pipes through a 
street, by legislative authority, for transporting oil, 
is not a nuisancein law. The court said: “ In view of 
the danger likely to arise to life and property from 
the use of a broken or defective pipe, in the locality 
where this was laid, so that naphtha in considerable 
quantities might escape, a case was made for the 
consideration of the jury, with proper instructions 
as to the rules of law applicable to the case. When 
safety of human life is in question a very high de- 
gree of care is required in conducting a lawful busi- 
ness. If naphtha in large quantities should be dis- 
charged at most any point on the line of the pipe 
it would be highly dangerous to property situated 
in close proximity thereto, and also to occupants 
of buildings in the immediate vicinity, as well as to 
individuals passing on the public streets. The 
learned trial judge instructed the jury, in substance, 
that the transportation of naphtha by means of a 
pipe located on the line selected, was not, as matter 
of law, a nuisance, but it was for them to determine, 
from all the evidence in the case, whether it was a 
nuisance as a matter of fact; and if they came to 
the conclusion that it was a nuisance, then the de- 
fendant was liable for any damage which came from 
the explosion, without regard to the question whether 
the defendant was negligent ornot. In this connec- 
tion he also instructed the jury that if they came to 
the conclusion that it was not a nuisance, it did not 
necessarily follow that the plaintiff had failed to 
maintain a cause of action. We are unable to dis- 
cover in the facts, about which there is really no 
dispute, those elements of danger which justified 
the court in submitting the case to the jury for them 
to determine whether or not, as a matter of fact, the 
defendant was guilty of maintaining a nuisance by 
transporting naphtha through the pipe, or by leav- 
ing the pipe full of the same material when the 
pump was not in use. The pipe was in good order, 
and safe for the transportation of this substance on 
this line, and it was lawful for the defendants to 
engage in that business, There is no evidence show- 
ing that there was any leakage of naphtha from the 
pipe, or that gas escaped therefrom, while naphtha 
was being pumped or during the time the pumps 
were not inuse. These facts being conceded, we fail 
to discover any fact upon which the charge of main- 
taining a nuisance can be found. It is no more danger- 
ous to life or property to convey naphtha in a strong 
and secure pipe through a populous city than it is to 
distribute manufactured or natural gas by the same 
means. Gas thrown off from a body of naphtha is- 
no more inflammable or explosive than coai gas, and 





either kind must be in some degree confined before 
the explosion will occur. The rule is of uniform ap- 
plication, that while a man may prosecute such busi- 
ness as he chooses on his own premises, he has no 
right to erect and maintain a nuisance to the injury 
of an adjacent proprietor or of his neighbors, even 
in the pursuit of a lawful trade. Heeg v. Light, 80 
N. Y. 579. A private nuisance is defined to be any 
thing done to the hurt or annoyance of the lands, 
tenements or hereditaments of another. 3 Bl. Com, 
216. Any unwarrantable, unreasonable or unlawful 
use by a person of his own property, real or per- 
sonal, to the injury of another, comes within the 
definition stated, and renders the owner or possessor 
liable for all damages arising from such use. Wood 
Nuis., § 1, and authorities cited. To constitute a 
nuisance for keeping in store articles in common use 
in a community, the substance must be of such a na- 
ture and kept in such large quantity and under such 
circumstances as to create real danger to life and 
property. This rule seems to be fairly deducible from 
the many decisions which have been made by the 
courts on this subject. The fears of mankind will 
not alone create a nuisance without the presence of 
real danger. ‘The well-founded apprehension of 
danger, which would alarm men of steady nerves 
and reasonable courage passing through the streets 
in the locality where the business is carried on, is 
enough to show that something is being done which 
ought to be prevented by condemning it as a mis- 
demeanor.’ Regina v. Lister, 3 Jur. (N. 8.) 570; 
People v. Sand, 1 Johns, 78: Myers v. Malcom, 6 Hill, 
292; Heeg v. Light, 80 N. Y. 579. In such a case 
the rule which exonerates a party engaged in a law- 
ful business, when free from negligence, has no ap- 
plication.” 


CONSTITUTIONAL LAW— POLICE POWER— 
ELEVATOR CHARGES. 


NEW YORK COURT OF APPEALS, OCT. 8, 1889. 


PEOPLE v. WALSH.* 


PeckHaM, J. (dissenting). The Federal Supreme 
Court has decided that a statute of the State of IIli- 
nois, which is somewhat similar to the one under con- 
sideration here, was a valid law, so far as the Federal 
Constitution was concerned, and that it violated no 
right, privilege or immunity protected by that instru- 
ment. A clause exists in the Constitution of this State 
which is similar to one of those in the Federal Consti- 
tution under which the claim of invalidity was made 
and denied as to the Illinois statute. The case of 
Munn v. Illinois, 94 U. 8. 113, establishes the point that 
the Illinois statute there under discussion, as applied 
to the particular facts of that case, did not violate any 
provision of the Federal Constitution, nor infringe 
upon any privilege or immunity protected by it. The 
facts in these New York cases differ considerably, in 
certain particulars, from those in the Munn Case; and 
if the principles decided in that case were upheld it 
might still become of the greatest importance to dis- 
tinguish these differences, and to discuss and decide 
upon their materiality as applicable to the question of 
the subjection of the defendants to the provisions of 
this act. But the question which arises in limine is 


*See vol. 40, p. 504. 
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based upon the assumption that the cases are substan- 
tially alike in their facts, and the question is this: 
In construing a clause in our State Constitution simi- 
Jar to one in the Federal instrument, should we follow 
the interpretation of such clause as given by the Fed- 
eral court, which iuterpretation compels us to deny to 
these defendants the relief they ask for, although other- 
wise we are satisfied that they are justly entitled to 
that relief? 

If any right, privilege or immunity claimed under 
the Federal Constitution or laws be denied by this 
court, its decision is reviewable in the Supreme Court, 
and in such cases it is our duty to foliow in the foot- 
steps of that court, and to be guided and controlled by 
its decisions. But in this case the right is claimed un- 
der our State Constitution, and in matters pertaining 
to its proper construction our decision is final, except- 
ing that if, as construed by us, the Constitution or our 
laws deny the existence of some right or privilege 
claimed by a party by virtue of the Federal Constitu- 
tion or laws, our decision is reviewable by the Federal 
court, not for the purpose of reviewing our construc- 
tion of our own Constitution or laws, but to see 
whether under the Constitution or laws as construed by 
us, any right or privilege existing by virtue of the Fed- 
eral Constitution or laws has been violated or denied, 
and, if so, to give it effect, notwithstanding the State 
law or Constitutiou. But where we deny no right or 
privilege claimed, and, on the contrary, assert and pro- 
tect it, there is no review by the Federal court possi- 
ble. When the privilege or immunity is claimed un- 
der our State Constitution, and we believe that it is 
rightfully and legally claimed, although the claim rests 
upon a clause which is similar to the one in the Fed- 
eral instrument, under which it has been denied by 
the Federal court, nevertheless we ought, as we think, 
to give expression to our own judgment, under the 
sanction of our official duty, to declare the law as we 
believe it to exist, notwithstanding we differ with the 
conclusions arrived at by the Federal court. In so do- 
ing we decide against no right, privilege or immunity 
claimed under the Federal Constitution or laws, but, 
as a State court, we decide in a matter over which we 
have full jurisdiction—upon the proper construction to 
be given to the fundamental law of the State. We 
therefore proceed to give our views on the subject- 
matter involved iv these appeals. 

It is, perhaps, needless to inaugurate the discussion 
of the question by an expression of the very great re- 
spect we feel for the Federal Supreme Court, and for 
each of its distinguished and learned members, and 
yet in doing so we must give voice to the sentiments 
which, as we believe, possess judges and citizens alike 
throughout the land. It is only in the performance of 
our official duty that we venture to differ from that 
court regarding matters which we are bound to decide, 
and when there is an equal obligation to decide them 
in accordance with our own deliberate views. The case 
of Munn v. Jilinois, 94 U. S. 113, has been referred to 
in our court but sparingly, as there has not been very 
frequent occasion for such reference. It was referred 
to in Bertholf v. O’ Reilly, 74 N. Y. 509; Boardman v. 
Railway Co., 84 id. 157, 186; People v. King, 110 id. 418, 
at 424, 428, and in Railroad Co. v. Railroad Co., 111 id. 
132. These are the only cases I have observed, al- 
though there may be others which have escaped my 
attention. 

In Bertholf v. O' Reilly, 74 N. Y. 509, it was decided 
that the Legislature has power to create a cause of ac- 
tion for damages, in favor of one who is injured in 
person or property by the act of an intoxicated per- 
Son, against the owner of real property whose only 
connection with the injury is that he leased the prem- 
ises, where the liquor causing tie intoxication was sold 
or given away, with knowledge that intoxicating li- 
quors were to be sold thereon. In speaking of the po- 





lice power, Andrews, J., in above case, cited the 
Slaughter-House Cases, 16 Wall. 36, and Munn v. Illi- 
nois, supra, to show how far courts have gone in up- 
holding legislation affecting private rights and prop- 
erty as a due exercise of the police power residing 
within the State. He said those ‘‘cases may perhaps 
be deemed to have carried the right of legislative in- 
terference with private rights and property to its ut- 
most limit, but they illustrate the scope of the police 
power in legislation.’’ The legislation in question in 
the Bertholf Case was placed upon the right of the 
Legislature to control the use and traffic in intoxicat- 
ing liquors; and its authority to impose liabilities 
upon those who exercise the traffic, or who sell or give 
away intoxicating drinks, for consequential injuries to 
others, the court said, follows as a necessary incident. 
Such right of legislation as to the prohibition or regu- 
lation of the sale, etc., of intoxicating liquors, comes 
within the narrowest definition of the police power, 
and is substantially denied by no one. In the Bertholf 
Case there was nothing which called for the approval 
or affirmance of the Case of Munn, or the very broad 
principle asserted in and underlying that case. It was 
referred to, as stated in his opinion, by Andrews, J., for 
the simple purpose of showing to what extent some 
courts had gone, and it was stated to be one where the 
right had been carried to its utmost limit, but the limit 
itself was neither approved nor disapproved. Nothing 
in Boardman v. Railway Co., 84 N. Y. 157, 186, is ma- 
terial upon the question. It was simply stated that 
the Munna Case did not bear out the contention for 
which it was cited by the appellant. 

In People v. King, 110 N. Y. 418, 424, 428, the ques- 
tion was whether the law securing to colored persons 
the right to admission on equal terms with others to 
public resorts, and to equal enjoyment of privileges of 
a quasi public character, was a valid law as applied to 
defendant's place of amusement. It was held so to be. 
The police power, it is acknowledged, may be right- 
fully exercised, among others, in cases involving the 
public health or the public morals. No one questions 
it in regard to either of those two important brancbes 
of government. The extent of its proper exercise in 
such cases is open however to some differences of opin- 
ion. The place of amusement of King was held to be 
so far public with reference to this specific power as to 
permit of its exercise, and the very point of the decis- 
ion was that the public had this right of resort to 
plaintiff's premises by his own dedication, even in- 
cluding colored persons, upon payment of the pre- 
scribed fee. Judge Cooley supports the legality of laws 
regulating places for public amusement, such as thea- 
ters, etc., upon the ground that they are properly the 
subject of police regulation, as they are generally li- 
censed by the State or municipality wherein they ex. 
ist. See Cooley Torts, 285. But I have failed to ob- 
serve any statute in this State which attempts to limit 
the price which a theatrical manager shall be allowed 
to charge for admission to his entertainments. Proper 
police regulation and inspection, to the end that pezce 
and good order may be obtained and public morals 
reasonably protected, is one thing, while a power to 
limit compensation is another and far greater and 
more dangerous power, and the two powers are not 
necessarily co-existent. The latter power is not only 
a dangerous one, but it is not called for by the same 
principles which permit, and, indeed, demand, the ex- 
ercise of the former under a general right to regulate 
the manner, within reasonable rules, in which a man 
shall use his property so as not to improperly interfere 
with the proper enjoyment by his neighbor of his own 
property, or so as not to injure the public health or 
morals, and in order that proper safeguards may be 
observed for escape in times of fire. In the King Case 
Judge Andrews said: ‘ The principle stated by Waite, 
C. J., in Munn v. Illinois, which received the assent of 
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the majority of the court, applies in this case;” the 
principle being that where one devotes his property to 
a use in which the public have an interest he, in effect, 
grants to the public an interest in such use, and must 
submit to be controlled by the public for the common 
good to the extent of the interest he has thus created. 
There was nothing in the case in this court which 
affirmed the correctness of the doctrines of the Munn 
Case, as applied to the facts upon which the decision 
in that case was based. 

In Railroad Co. v. Railroad Co., supra, both parties 
were corporations. Ruger, U. J., said: ‘‘ It is unneces- 
sary to discuss this proposition with much fulness, as 
it was conceded by. the appellant * * * that the 
authority of the Legislature, in the exercise of its po- 
lice powers, could not be limited or restricted by pro- 
visions of contracts between individuals or corpora- 
tions; and the contract between the parties as to the 
rate of fare was held subordinate to the legislative 
power to regulate the fare to be charged by the cuor- 
porations. 

The Munn Case proceeded upon the principle that 
the parties had devoted their property to a public use, 
because the productions of ** seven or eight great States 
of the west’ had to pass through their elevators for 
trans-shipment into vessels on their way to ‘four or 
five States on the sea-shore,”’ and that thus they hada 
** virtual’’ monopoly of that business, which created a 
right, on the part of the State, to regulate or limit the 
amount of their compensation for such use. It was 
placed on the theory of an implied grant on the part of 
the owners of such property to the public to thus limit 
the compensation, and such grant was implied because 
the property was thus devoted by the owners toa pub- 
lic use. Two factors seem to have entered into the 
proposition as developed by the court, one of which 
was the extent of the business, and the other that in 
its performance there was a “ virtual’? monopoly. The 
combination of extent of user and so-called virtual 
monopoly seems, in the mind of the court, to have had 
the effect of clothing the property with this public in- 
terest, and hence to have imposed upon its owners the 
necessity of submitting to the limitation of their com- 
pensation. It has never been carried to any such ex- 
tent in this State. Various instances of the applica- 
tion of these principles were cited by way of illustra- 
tion, and it was asserted that no new principle of the 
law was created, but simply an application of an old 
principle to a new and different state of facts. The 
learned chief justice, who delivered the opinion of a 
majority of the court, after citing these instances, thus 
continued: ‘‘ Under such circumstances it is difficult 
to see why, if the common carrier, or the miller, or the 
ferryman, or the innkeeper, or the wharfinger, or the 
baker, or the cartman, or the hackney coachman pur- 
sues a public employment, and exercises ‘a sort of 
public office,’ these plaintiffs in error do not.’”’ There- 
fore it was held that the business done by the owners 
of the elevaturs or warehouses was such as to clothe 
their property thus used with a public interest, and it 
ceased to be juris privati only. I have examined, with 
very great care and attention, the various authorities 
cited by the court as illustrations of the principle laid 
down, and with great diffidence Iam compelled to say, 
as the result of such examination, that it seems to me 
they do not justify the application of the principle to 
the case then before the court. See Tied. Lim. 230. If 
it be assumed that when one devotes or dedicates his 
property to apublic use the public then has an inter- 
est in such use, and that therefore his compensation 
may be limited by law, still I deny that such devotion 
or dedication is made merely because the owner has 
embarked his property in a business in which large 
numbers of the public are interested in its use; and I 
also deny that any such person has a virtual or any 
monopoly in the business, without a grant thereof 





from the sovereign power, merely because the prop- 
erty is conveniently situated for the business, and it 
would cost a large amount of money to duplicate it. 
So long as every one is free to go into the same busi- 
ness, and invest his capital therein with the same 
rights and privileges as those who are already engaged 
in it, there can be no monopoly, in the legal accepta- 
tion of that term, virtual or otherwise. 

I contend, that within the subject now under re. 
view, the meaning of the phrase, ‘‘devoting one’s 
property to a public use,’’ as evidenced in the cases 
cited by the learned chief justice, and also in other 
cases in this State, is that such devotion or dedication 
is made when by reason of it the public thereafter 
have a legal right to resort to the property, and to use 
it for a reasonable compensation, or for such as the law 
provides, or else where some privilege or right is 
granted by the government, in which case the right of 
limitation is based upon and is really a part considera- 
tion for the grant. In the one case the legal right to 
resort to and use the property by the public, so long as 
the owner chooses to remain in the business, springs 
from this dedication, and it is the criterion that is to 
decide the question whether the property has or has 
not been thus dedicated; and this right does not 
spring into existence merely because the business is 
such as interests a great number of the public, or be- 
cause it is of large extent, or because there is no other 
property at that place which is or conveniently may be 
devoted to the same kind of business, while, in the 
other case, the right of limitation exists because some 
privilege or franchise has been granted to the owner 
by the sovereign power, an acceptance of which car- 
ries with it the burden of submitting to the demand 
for the service. As has been said, the right to regu- 
late places of public amusement, such as theaters and 
the like, comes from another branch of the police 
power, and, as I believe, does not extend to the power 
to limit prices. The right to make use of the owner’s 
property, by reason of a dedication, has been held to 
have been created in the exceptional cases of a com- 
mon carrier, the keeper of a common inn, and a com- 
mon or public wharfinger, and perhaps in some others. 
These are exceptional cases, for they trench upon the 
well-grounded principle that no man can be compelled 
to enter into business relations with another unless the 
party carrying on the business shall have received 
some privilege, right or franchise from the sovereign 
power, when such compulsion may be annexed to the 
grant. The principle should not beextended. To in- 
clude within its grasp the case of a warehouseman, 
who has no privilege from the sovereign power, but 
simply builds his warehouse on the shores of a naviga- 
ble stream, and upon his own property, would be to 
overturn cases adjudged in this court and regarded as 
the law for many years past. The same is true of the 
owner of an elevator, who receives nothing from the 
State. See Wetmore v. Lead Co., 37 Barb. 70; Wet- 
more v. Gas-Light Co.,42 N. Y. 384. In most of the 
cases cited by the court in the Munn Case the right of 
limitation springs from a license or privilege awarded 
by the government, and this right of regulation or lim- 
itation is ingrafted on or inheres in such license as a 
condition of the exercise of such privilege. Thus, 
hackmen and cartmen have the privilege to stand in the 
public streets in exercising their calling, and the public 
has the right, in return for such license, to demand 
their services on tender of proper compensation. The 
same is true as to ferries, which are but parts of the 
highway (Mayor v. Starin, 106 N. Y. 1), and the right 
to establish them rested exclusively in the crown, or, 
in this country, in the people. Consequently, when 
established in that way, the right of regulating or lim- 
iting the tolls remained in the sovereignty granting 
the license, and was exercised accordingly. The an- 
cient right to regulate the toll which millers should 
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Jord of the manor had to compel all his tenants to 
grind their corn at his mill, and no one could set up a 
mill but by his license or that of the crown, and with 
such license went the right of regulation as to the tolls 
to be received. See Cooley Const. Lim. 735; 15 Vin. 


4 Abr. 398, 399. Astothe interest on money, and the 


right to regulate it, it was by the common law pro- 
hibited to any one to take any interest for the use of 
money, and subsequently, when Parliament altered 
the common law, it simply allowed interest to be taken 
up toa certain percentage and upon certain terms. 
Tied. Lim., § 94. All the instances above cited are com- 
mented on in the very able dissenting opinion of Mr. 
Justice Field in the Munn Case (concurred in by Mr. 
Justice Strong), and the same reasons for the exercise 
of the power to regulate these different branches of 
business are therein stated in a much more full and 
complete way than I have done. 

As is said, there can be no legal objection to the 
power to direct the weight of a loaf of bread, for that 
is a mere police regulation, interfering with no man’s 
real liberty, and it is the same as if the length of a yard 
were declared by law, or the weight of a ton. But I 
deny the right of any Legislature in this country to 
limit the price for which an individual baker shall sell 
his bread per loaf, or the price per ton for which a coal 
dealer shall sell bis coal, or the price which a tailor 
shall charge for his coat, or the shoemaker for his shoes. 
A common carrier exercises, it has been stated, a kind 
of public office, and when a man devotes himself to 
such a calling, and holds himself out to the public as a 
common carrier, he thereby grants to the public such 
an interest in his business that each individual has the 
legal right to demand the carriage of his property by 
the carrier upon the payment or tender of areasonable 
compensation for carriage, in the absence of a legal 
regulation thereof. Allen v. Sackrider, 37 N. Y. 341. 
He thus becomes a common carrier because of this 
dedication to the general public, and this legal right of 
the public to demand this service springs from such 
dedication. The same is true of a public wharfinger or 
the keeper of a common inn. They were all called 
“common”’ in their several occupations, and were 
common because they held themselves out as such to 
the public, and, as was said in some of the old books, 
entered into a general contract with the whole public 


* to do the work, and hence arose the right of the pub- 


lic to call upon them to fulfill this contract. No such 
right of access to the premises of defendants exists, 
and no such right to demand the use of their property 
can be, or, as [ understand, is pretended. But unless 


__ the innkeeper was the keeper of a common inn, or the 


carrier a common one, or the wharfinger was a public 
one, no matter what the extent of their business, or 
how large a number of the public were entertained by 
them, as the public had no right of resort to their 
premises, or to demand transportation for or the care 
of their goods, or entertainment at their house, the 
right of regulation did not exist as to the compensa- 
tioh they should receive. The cases are, as has been 
said, exceptions to the general rule that no man can be 
compelled to have business relations with another. See 
Tied. Lim., § 92, p. 226. There is no satisfactory ground, 
in my judgment, upon which the power may be based 
to regulate or limit the price of transportation by a 
common carrier, or the price of entertainment by an 
innkeeper, who is a private individual, and who has re- 
ceived no privileges from the State of any kind. To say 
that the carrier (while a private individual) holds a 
kind of public office, and therefore his prices should be 
limited, is not, as it seems to me, a very accurate de- 
scription of his attitude to the public. He holds no 
office, public or private, within any fair meaning of 
such word; and there is no reason, in justice or com- 
mon sense, why his compensation should be limited by 








law which would not hold good in the case of every in- 
dividual dealing with the public, and holding himself 
out as ready, willing and eager to sell his goods to all 
comers. 

The rule aa to private individuals who happened to 
be common carriers or innkeepers, etc., was established 
in the earlier days of the law, and it was regarded by 
Lord Hale as most proper that individuals who fol- 
lowed such callings should be placed under State su- 
pervision and control. The habits, customs and gen- 
eral intelligence of the people of those days were far 
different from those of to-day; and laws which might 
possibly be pardoned on account of ignorance, sparse- 
ness of population, difficulties of communication, and 
rura] and unsettled habits of life, can have no such 
justification in our times. It must be constantly borne 
in mind that in those days the theory of a paternal 
government, which was to watch over and protect the 
individual at every moment, to dictate the quality of 
his food and the character of his clothes, his hours of 
labor, the amount of his wages, his attendance upon 
church, and generally to care for him in his private 
life, was almost at its height. The famous statute of 
5 Elizabeth, chapter 4, concerning laborers, was in full 
force when Lord Hale wrote. 6 Lecky England in 
Eighteenth Century, 233. That statute assumed to 
regulate the existence and determine the numbers of 
the artisans in the whole country. It provided how 
long one should work as an apprentice; how many 
there should be in proportion to journeymen; where 
they should live; under what circumstances move to 
another neighborhood; how many hours they should 
labor, and for how long atime a journeyman should be 
employed; and, finally, it provided that wages should 
be assessed for the year by the justices of the peace, 
who were also directed to settle all disputes between 
masters and apprentices. By an act of 1 Jac. I, chap- 
ter 6, the above act was extended by giving to the jus- 
tices power to fix the wages, not only of journeymen 
and apprentices, but of all kinds of laborers and work- 
men. During this time also there were statutes mak- 
ing it a felony to export wool from England, and the 
exporter of sheep, rams or lambs was liable to impris- 
onment, the forfeiture of all his property, and to have 
his jeft hand cut off for the first offense, and for the 
second offense to be adjudged a felon, and to suffer 
death accordingly. See8 Eliz., chap. 3; 13 and 14 Car. II, 
chap. 18. Provisions were extant forbidding exporta- 
tion of hides, raw or tanned leather, and many other 
things, and all for the suppused benefit of the kingdom 
or the various interests in whose favor the legislation 
was enacted. Smith’s Wealth of Nations, by McCul- 
loch, 292 et seg. Laws were then in force which regu- 
lated down to the minutest detail the manner of life, 
and the texture of the dress, and the costliness thereof, 
and the variety of dishes upon the tables of the people. 
Special laws determined how much land of an estate 
should be plowed, and how much left in pasture; how 
much was to surround a laborer’s cottage; how many 
sheep should be supported on a farm. 6 Lecky Eng- 
land in the Eighteenth Century, 231 et seq. 

In speaking of the above-mentioned statute of Eliza- 
beth, the late Mr. W. Stanley Jevous, in his little work 
on the State in Relation to Labor, in the English Citi- 
zen Series, at page 34, says that it was a monstrous law, 
and that, according to the opinion of historians, it rep- 
resented the triumph of the craft guilds, that is, the 
medieval trade-unions, and that in operation it was, 
there is reason to believe, little more than a dead let- 
ter. In the same work the author says that the justi- 
fication of State interference in matters of private con- 
cern, as in the inspection of certain kinds of food, ete., 
lies in the fact that government may properly inter- 
fere to prevent abuses in those special cases where it is 
impossible, or at least difficult, for the buyer of goods 
to verify their character for himself. Inspection of 
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factories is justifiable, for the purpose of thereby pro- 
tecting the health and morals of large masses of the 
people who labor in them, and who, as experience has 
shown, are unable to protect themselves. The work is 
a most able treatment of the question as to how far it 
is proper to interfere in the general industrial depart- 
ment of the country. It is needless to say that such a 
law as is under consideration here does not fall under 
any of the conditions in which State interference is re- 
garded as proper. Butit was during the times when 
laws such as I have above alluded to were in force that 
Lord Hale lived and wrote. He was, without doubt, 
avery great lawyer, but he wrote regarding the law as 
it then existed, and when views of governmental in- 
terference with the private concerns of individuals 
were carried to the greatest extent, and he was natu- 
rally and necessarily affected by the atmosphere of the 
times in which he lived; and his views as to the policy 
and propriety of laws involving an interference with 
the private concerns of the subject were, of course, 
colored by the general ideas as to the proper function 
of government then existing. This great magistrate, it 
will be remembered, was a firm believer in the existence 
of witchcraft, and presided at the trials of old women 
accused of such crime, and condemned them to death 
on conviction thereof. I do not mention this as any 
evidence against the ability, integrity or learning of 
this upright man and able lawyer; but it is entirely 
couclusive of the truth of the statement that all men, 
however great and however honest, are almost neces. 
sarily affected by the general belief of their times, and 
that Lord Hale was not one of the few exceptions to 
this rule. I have spoken thus somewhat at length 
upon this subject, not for the purpose of attempting to 
show the incorrectness of the rule laid down by Lord 
Hale regarding common carriers, innkeepers, whartin- 
gers, etc., who were, at the same time, nothing but pri- 
vate individuals, having no privilege from the State, 
but I have thus spoken for the purpose of showing that 
because the rule is correctly stated in those cases no 
reason exists in such fact for the extension of the prin- 
ciple of that rule to other cases, and, by doing so, go 
back to the seventeenth or eighteenth century ideas of 
paternal government, and thereby wholly ignore the 
later, and, as we firmly believe, the more correct, ideas 
which an increase of civilization and a fuller knowl- 
edge of the fundamental laws of political economy, 
and a truer conception of the proper functions of gov- 
ernment, have given us at the present day. Rights 
which we would now regard as secured to us by our 
Bill of Rights against all assaults, from whatever quar- 
ter, were in those days regarded as the proper subjects 
of legislative interference and suppression. The fact 
that certain rules of the common law have come down 
to us unimpaired, although based upon a view of the 
relations of government to the people which obtained 
in the seventeenth century, should certainly furnish 
no reason for extending those rules to cases which, but 
for such extension, would be regarded as clearly within 
the protection of the constitutional limitations con- 
tained in our Bill of Rights. I think that no further 
violation of the general rule of absolute liberty of the 
individual to contract regarding his own property 
should be sustained by this court. This violation 
would have to occur if we should hold legislation of the 
kind under consideration valid. 

Tiedeman, in his work already cited, at the end of 
section 93, ou page 238, in speaking of Lord Hale and 
his observations, and generally iu regurd to this power, 
says: “Lord Hale therefore cannot be cited in sup- 
port of the doctrine that the State may regulate the 
prices charged in a business which, from the circum- 
stances, becomes a virtual monopoly. And, even if he 
did justify such regulations, his opinions can hardly 
be set up in opposition to the rational prohibition of 
the American Constitution. By all the known rules 





of constitutional construction, the conclusion must be 
reached that the regulation of prices in such a case is 
unconstitutional; and, while the common law is still 
authority for the propriety and justification of laws 
which antedate the American Constitution, it cannot 
be cited to defeat the plain meaning of the Constitu- 
tion in respect to laws subsequently enacted.”” See 
also same author, page 588. 
Judge Cooley, in his Constitutional Limitations (5th 
ed.), at page 739, gives four heads under which such 
regulations are admissible, and such a case as this 
comes under none of them. He says, in summarizing 
his own views as to when the property of the citizen 
could be said to be affected with a public use or inter- 
est, so that prices might be limited, that they were in 
four classes: (1) When the business is one the follow- 
ing of which is not of right, but is permitted by the 
State as a privilege or franchise; and under this head 
he iucludes such cases as lotteries, giving shows, keep- 
ing billiard tables for hire, etc. (2) Where the State, 
on public grounds, renders to the business special as- 
sistance by taxation or otherwise. (3) Where, for the 
accommodation of business, some special use is allowed 
to be made of public property or of a public easement. 
(4) Where exclusive privileges are granted in consider- 
ation of some special return to be made to the public. 
Possibly, he says, there may be other cases. He does 
not include such a case as this or the Munn Case, 
though the latter was under criticism in this very defi- 
nition. That learned author, in speaking on this same 
subject, says, in same volume, pages 737-739: ‘*‘ What 
circumstances shall affect property with a public inter- 
est is not very clear. The mere fact that the public 
have an interest in the existence of the business, and 
are accommodated by it, cannot be sufficient; for that 
would subject the stock of the merchant and his 
charges to public regulation. The public have an in- 
terest in every business in which an individual offers 
his wares, his merchandise, his services, or his accom- 
modations to the public; but his offer does not place 
him at the mercy of the public in respect to charges 
and prices. If one is permitted to take upon himeselfa 
public employment, with special privileges, which only 
the State can confer upon him, the case is clear 
enough,”’ etc. The case put by Lord Hale of the owner 
of a private wharf, which was the only one in a new 
port, being properly subjected to a limitation of his 
charges, because of an alleged monopoly, is spoken of ° 
by Cooley, and explained as grounded upon the use of 
public property under a license, as the title to the soil 
under the water in navigable streams is in the sover- 
eign, and its use by a private person upon which to 
build a wharf is under the license of the crown. Judge 
Cooley then says, at page 739 of his Constitutional 
Limitations, as follows: “If, then, by public permis- 
sion, one is making use of the public property, aud he 
chances to be the only one with whom the public can 
deal in respect to the use of that property, it seems 
entirely reasonable to say that his business is affected 
with a public interest which requires him to deal with 
the public on reasonable terms.’’ The right arises 
from the use of the property of the public by the li- 
cense of the public, or in other words, by the license of 
the crown, and thus the right.of limitation attaches to 
such user. It does not spring from any assumed mo- 
nopoly arising simply from convenience of location, or 
because no others are engaged in the business, but only 
because of the user of public property by the license of 
the crown or the people. 

There is not the slightest proof in this case that the 
warehouse is built below low-water mark in the East 
river, on the Brooklyn side, and so on land the title to 
which may be in the State. If it be thus built, then, 
perhaps, the State could compel its removal; but it has 
done or attempted nothing of the kind, and does not 





seek tuo do it by this legislation, nor is there any pre- 
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tense of the limitation of price being placed as a con- 
dition of the continued user of the land by the owner 
of the warehouse. There is no grant of any right by 
the State, nor of any privilege or franchise, upon 
which to base a claim of the power to limit the price 
for the user of the warehouse. Both these able writers 
whom I have quoted are plainly of the opinion that 
the Munn Case cannot be upheld as within any branch 
of the police power, as that power is limited under our 
constitutional government; and I think that, notwith- 
standing the great respect which is entertained for the 
Federal Supreme Court, the doctrines of the Munn 
Case have never received the unqualified approval of 
the profession. I think, in order to follow it in these 
cases, we should have to overturn cases and principles 
decided in this State after mature deliberation and 
upon the most impregnable grounds. The Munn Case 
was published in 16 Am. Law Reg. (N. S.) 526, in 1877. 
A note is added, at the end of the report, which is en- 
tirely adverse to the doctrines of the case, and it is 
stated that no other court had ever held that a ware- 
house, situated as was that of the plaintiff in error in 
that case, was private property which was affected 
with a public use. A private individual’s property was 
supposed to be affected by a public use, as stated in the 
note above referred to, when the public had a some- 
what greater or less proprietary right therein, as in a 
public stream over which a person established a ferry, 
or in the right to a fishery, etc.; and the right to regu- 
late the business of a common carrier, it was thought, 
might be placed on the ground of the use the carrier 
made of a public highway, maintained more or less di- 
rectly by the taxation of the public. Commenting on 
the Munn Case, it issaid in 2 Hare Constitutional Law, 
Til: ‘Such legislation may be eminently just as re- 
gards companies which have been chartered by the 
State or clothed with the power of eminent domain, 
because grants of this description not infrequently pre- 
clude the competition which is the security against 
overcharge in trade, but seems questionable when the 
way is left open to individual enterprise,” etc. There 
is some evidence, also, that the decision in the Munn 
Case has not been accepted without criticism by law- 
yers, even in the land from which we derive our com- 
mon law, upon the principles of which the learned 
chief justice claimed to rest it. Mr. Bryce, one of the 
most accomplished of English lawyers and statesmen, 
and the author of the late great work on the American 
Commonwealth, thinks that the decision was, perhaps 
more the effect of public opinion in its action upon the 
court than of a strict adherence to legal principles; and 
while, as he says, not presuming to question its cor- 
rectness, yet adds that it evidently represents a differ- 
ent view of the sacredness of private rights, and of the 
powers of the Legislature, from that entertained by 
Chief Justice Marshall and his associates. See volume 
1, two-volume Ed. 267; three-volume Ed. 365. 

Upon the question of what is meant by the expres- 
sions “public use’’ and “ virtual monopoly,’’ when, 
found in the cases upon the subject under considera- 
tion, that of Allnut v. Inglis, 12 East, 527, is a most in- 
structive one. The defendants were the owners of 
certain London docks, and they had received from 
Parliament the right to store foreign wines in their 
warehouses connected with such docks, in bond, until 
their sale and the paymeut of duties thereon. This li- 
cense was, at that time, exclusive, as none but the 
owners of these docks had the right to receive the 
wines on storage. This gave the importers of such 
wines the legal right to resort to the docks and ware- 
houses fur unloading and storing, and hence the court 
held that their owners had devoted them to a public use. 
The court said that ‘if the crown should hereafter 
think it advisable to extend the privilege [of ware- 
housing these foreign wines in bond] more generally 
to other persons and places, so far as that the public 


will not be restrained from exercising a choice of ware- 
houses for the purpose, the company may be enfran- 
chised from the restriction which attaches upon a mo- 
nopoly,” etc. And Ellenborough, C. J., said there is 
no doubt that the general principle is favored, both in 
law and justice, that every man may fix what price he 
pleases upon his own property, or the use of it; but if 
for a particular purpose the public have a right to re- 
sort to his premises, and make use of them, and he 
have a monopoly in them for that purpose, if he will 
take the benefit of that monopoly he must, as an 
equivalent, perform the duty uttached to it on reason- 
able terms. It is seen that this was a case where Par- 
liament, in the first place, granted a monopoly, and, as 
a consequence of an acceptance thereof by defendants, 
the public had a right to resort to the warehouse for 
the purpose of storing the wines in bond; and, by thus 
accepting the monopoly, the defendants dedicated 
their property to a quasi public use, because the pub- 
lic, by virtue of such monopoly and for such purpose, 
had the right to resort to their warehouses, and to de- 
mand the storage of the wines. The facts of the case 
must be taken into account whenever expressions are 
used of a somewhat general nature; and it is evident 
that when the English judges and courts spoke of an 
owner of property devoting it to a public use, or one in 
which the public had an interest, they meant that by 
reason of such devotion the public thereafter had a 
right to resort to the place where the property was, 
and a legal right to demand its use on payment of a 
reasonable compensation. And the cases they were 
discussing, aud in which they made use of the term 
‘* virtual monopoly,” and where they held the owners 
had devoted their property to a public use, were cases 
where such owners were receiving from the govern- 
ment some special privilege or franchise, by accepting 
which they did thereby so devote their property. Un- 
less the public had that right of resort and that right of 
user upon payment of such compensation, there was 
no devotion of the property to a public use within the 
meaning of this expression, which, ex vi termini, means 
a devotion to the public use to such an extent that the 
public thereby has a legal right to resort to the prem- 
ises, and to demand such use upon payment or tender 
of reasonable compensation. 

The case of Bolt v. Stennett, 8 Term R. 606, is an il- 
lustration of the same principle. The crane was set up 
by its owners on a public quay (either by the express 
or implied license of the government), to which the 
public had the right to resort for the purpose of load- 
ing and unloading vessels, and, being so set up and un- 
der such circumstances that the public had the right 
to make use of it, the compensation therefore was 
properly limited toa reasonable sum. In this State 
neither the amount of work done by the owner for the 
public in the use of his property, nor the numbers of 
the public who use it, nor the convenience of situation 
of the property, nor all combined, make the use a pub- 
lic one, within the meaning of the term as used in this 
discussion. Where the owner of property holds him- 
self out to the public as the common servitor thereof, 
as in the case of a common carrier or innkeeper or 
wharfinger (which, as I have said, are ancient excep- 
tions to the general rule), or where he has received 
some privilege or franchise from the government, then 
he has granted to the public an interest in his property 
as to its use, or he accepts the privilege or franchise 
upon such conditions as the government may annex to 
its exercise. And when he opens his premises to and 
invites the public generally to repair to them for the 
purpose of a resort for some kind of public entertain- 
ment or amusement, then he, for the time being at 
least, brings such property within the exercise of the 
police power as applied to regulations for the public 
health or morals, as in the late case of People v. King, 
110 N. Y. 418, already cited. Even the law referred to 
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in the King Case made no provision as to the amount 
of compensation to be demanded for entrance to the 
premises. 

The decision in the Munn Case entirely changed the 
common-law character of the warehouses or elevators, 
and transformed the business from a private to a pub- 
lic one, and this transformation was held to have taken 
place simply because of the extent of the user of the 
property and the convenience of situation. The change 
being effected, the right to demand the services of the 
plaintiffs in error was assumed without argument; 
aud, such right existing, the right to limit the chauge 
was evolved therefrom. The fact that the owners of 
the property had received no license or privilege from 
the State, had been endowed with no legal monopoly, 
virtual or otherwise, were neither common carriers 
nor public wharfingers, and were simply using their 
private property in a business which, in its real nature, 
was as strictly private as that of the large houses of A. 
T. Stewart, Claflin & Co., and hundreds of other large 
firms in New York and elsewhere, had no effect with 
the courtin determiuing this question of public use. 
The business was placed on the same foundation as a 
common carrier, and the right of the public to compel 
business relations was assumed. I am confident that 
the courts of this State have never gone to any such 
length in determiniug when property is devoted or 
dedicated to a public use. 

What is alluded to in the books as a monopoly, or as 
a ‘virtual’ monopoly, is, in either case, a right cre- 
ated by license from the crown or by virtue of an act 
of Parliament. See 4 Bl. Com. 159; 4 Steph. Com. 291. 
The important fact is that it emanates from the sov- 
ereigu power either by license or by legislation, and 
in both cases, either as an exclusive or a virtual mo- 
nopoly, it is a privilege or immunity granted to an in- 
dividual or corporation, and, of course, upon such con- 
ditions as to compensation, etc., as the licensing power 
may choose to impose. Thus in the case in 12 East 
(supra) it was stated that the dock-owners would have 
had a virtual monopoly of the storage business if the 
choice of the public as to where to store its wines were 
so far restricted, by the government licensing only a 
few, that its freedom of choice practically did not ex- 
ist; but that, if the license should so far become gen- 
eral that there was practically a fair freedom of choice, 
then there would be no monopoly, and the owners of 
the warehouses would be free to charge such rates as 
might be agreed upon. It was nowhere stated or im- 
plied that there could be an exclusive or a virtual mo- 
nopoly grounded on the fact of convenience of situa- 
tion, or the costliness of the erections, or a mere com- 
biuvation of owners to raise prices. Such combinations 
might be illegal, and they might subject the persons 
who entered into them to prosecution as violators of 
the law, but that would confer no right to regulate or 
limit the amount of compensation which a private in- 
dividual might charge for the use of his property, 
where he had not devoted it to a public use, as I un- 
derstand the meauing of that term, and where he had 
not received any privilege or immunity from the State 
upon the exercise of which the right of limitation 
might be imposed. The virtual monopoly, in the case 
in East, rested wholly upon the graut of the privilege 
of bonding given by the crown. 

Finally, and much later than the Munn Case, the 
Supreme Court, in defining just what it did decide in 
that case, said (per Mr. Justice Miller) that the Munn 
Case presented the question whether one engaged in 
a public business, in which all the public had a right to 
require his service, could be regulated by acts of the 
Legislature, in the exercise of this public functionand 
public duty, so far as to limit the amount of charges 
that should be made for such services, and the court 
answered such question in the affirmative. See Rail- 
road Co. v. Jilinois, 118 U. 8. 557, 569. The court seems 





therefore to have assumed in the later case that the 
Chicago elevator owners were bound to place their ele- 
vators at the service of the public upon demand, and 
could not, so long as they remained in the business, 
refuse to do the business required of them, and that 
the Munn Case simply decided that principle. The 
elevators were made public elevators, not by the Con- 
stitution or laws of Illinois, but by the facts of that 
case. 

The Slaughter-House Cases, 16 Wall. 36, decided that 
the act of the Louisiana Legislature, although grant- 
ing an exclusive right or privilege as to the slaughter- 
ing of cattle, and designating the place for it, was yet 
valid as a police regulation as to such business, and 
came under the description of a health regulation, and 
did not violate any provision of the Federal Constitu- 
tion. But if the mere extent of the use of one’s prop- 
erty by the public, in the particular business in which 
he is engaged, is to stamp that use as « public one, and 
if he is therefore to be held to have devoted his prop- 
erty to a public use, the power of the Legislature may 
be imposed upon a vast number of employments which 
have heretofore been regarded as wholly private, al- 
though at the same time very extensive. A man may 
set up scales for weighing merchandise by the whole- 
sale, upon his own lands, aud announce his readiness 
to weigh the merchandise of all comers upon such 
terms as they may agree as to compensation. As soon 
as his business reaches proportions large enough to en- 
able the Legislature, in its discretion, to declare that 
he has devoted his property toa public use, that mo- 
ment it is clothed with the power to limit him in his 
compensation for the use of his own property. It isin 
vain for him to say that he has asked and received 
nothing from the State by way of any special privilege 
or right, and that he has a right to charge what he will 
for the use of his own property, and the public has no 
right to demand his services. The answer would be: 
“You have devoted your property to a public use, be- 
cause great numbers of the public desire to and do use 
your property for the purpose that you have offered it, 
and it is entirely immaterial that the public has no le- 
gal right to demand such use. As long as you are in 
the business you must submit to be regulated by the 
power of the State.’’ If a man should erect on his own 
land a large steam-mill to grind corn, and, by reason 
of his superior facilities, large numbers of persous 
should resort to it for the purpose of having their corn 
ground, has he devoted his property toa public use be- 
cause of the extent to which the public make use of his 
property for the purpose for which he erected or fitted 
it up? So long as no person has the right to make use 
of such property against the will of the owner, and so 
long as he neither exercises nor receives any special 
privilege from the State, can it be plausibly main- 
tained in this State that it can impose upon him alim- 
itation as to the amount which he is to receive for the 


}use of his own property? 


Nothing like this question was discussed or decided 
in Burlington T'p. v. Beasley, 94 U. S. 310, as the only 
controversy there existing was whether the particular 
purpose for which the bonds were in that case issued 
was covered by the Kansas enabling statute. The va- 
lidity of that statute was not discussed or decided. 
But there are some States where a riparian owner has 
been given the right to build dams for the purpose of 
running mills by water power, and to overflow thereby 
the lands of others, upon payment of the damage done, 
and it has been held that the overflowing of the land 
was fora public purpose, i. e., for a mill, and that it 
might be done under the authority of the Legislature, 
upon due compensation being made. Many of such 
statutes are set forth in the note to the very learned 
opinion of Mr. Justice Gray in Head v. Manufacturing 
Co., 118 U. 8. 9, in which case it was held by the Fed- 
eral court that such a statute violated no clause of the 
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Federal Constitution; but the act was upheld in that | 


court, nut as a proper exercise of the right of eminent 
domain, as taking property for a public use, and it was 
considered as one regulating the manner in which the 
rights of proprietors of lands adjacent to astream may 
be asserted and enjoyed. This court has never gone 
to any sucb length however in determining what was 
a public use, within the taxing power or within that of 
eminent domain. In Hay v. Cohoes Co., 3 Barb. 42, 47, 
it was stated that no exercise of any such assumed 
right (that of eminent domain) had ever been at- 
tempted by our Legislature in favor of mills of any 
kind, and it was said that sites for steam-engines, ho- 
tels, churches and other public_conveniences might as 
well be taken by its exercise. 

In Weismer v. Village of Douglas, 64 N. Y. 91, which 
was substantially a mill case, where the defendant 
was authorized to issue its bonds to raise money to pay 
a subscription to a curporation which was expected to 
run a saw-mill on the Deluware river, this court held 
that the bonds were not issued for a public purpose, 
and the property of individuals could not be taxed to 
raise money to pay the principal or interest on such 
bonds. The purpose was declared not to be a public 
purpose, because (among other reasons) the public had 
no right to go to the mill of the corporation, when com- 
pleted, and demand the right to have logs sawed into 
lumber there. As the corporation could refuse, at any 
and at all times, to saw the lumber for any particular 
perzon, or for all persons, the business of building or 
ranning the mill was not a public purpose or use; and, 
of course, property thus used was not devoted to a 
public use, and taxation for it was illegal. And Jn re 
Manufacturing Co., 96 N. Y. 42, the company was or- 
ganized to (among other things) acquire certain swamp 
jands, and erect thereon basins, docks, wharves and 
piers, and warehouses for storing goods from vessels, 
ete., and it desired to obtain certain lands by the ex- 
ercise of the power of eminent domain, upon the as- 
sertion that the use contemplated was a public one. 
This court held that as the public did not have the 
right to use the warehouses, or to direct, in any way, 
their management, and the property remained under 
private ownership, it was not a public use to which it 
was to be put, and hence no right existed to exercise 
the power asked for. The court said: ‘‘The fact that 
the use to which the property is intended to be put, or 
the structure intended to be built thereon, will tend, 
incidentally, to benefit the public by affording addi- 
tional accommodations for business, commerce or 
manufactures, is not sufficient to bring the case within 
the operation of the right of eminent domain, so long 
as the structures are to remain under private owner- 
ship and control, and no right to their use or to direct 
their management is conferred upon the public.” 
These two cases, in our own courts, illustrate the mat- 
ter of a public use when that term has been employed 
with reference to the two great powers of taxation and 
eminent domain, and they show that, in circumstances 
such as therein stated, the fact that the public had no 
legal right to resort to the premises, and to demand 
the use of the owner's property on payment of reason- 
able compensation, was fatal to the claim that such use 
was of a public nature, or that the property was in 
such case devoted to a public use. There is no distinc- 
tion of principle between the cases; and whenever it 
has been claimed heretofore that property has been de- 
voted to a public use the term bas expressed the fact, 
which existed, that the public had a right to resort to 
the premises, and to use the property, or to demand 
transportation, etc., upon reasonable compensation be- 
ing paid or tendered. And the case of a steam-mill, which 
Thave instanced, would not in this State be regarded 
as in the least degree a property which was devoted 
to any public use whatever, although its presence might 
greatly tend to benefit and accommodate the public. 











The same principle has been decided in Vermont in 
Tyler v. Beacher, 44 Vt. 648, and the opinion of Mr. 
Justice Wheeler is referred to as a very able examina- 
tion of the subject of what isa public use. If the power 
were as broad as is sometimes claimed, so that every 
sovereignty might regulate the conduct of its citizens 
toward each fother in this way, when necessary for 
what the Legislature should determine to be the pub- 
lic good, and couid regulate the manner in which each 
person should use his property, to the extent of mak- 
ing this limitation, then the whole power of legisla- 
tion rests with the legislative department, unre- 
strained by any constitutional prohibition; and it is 
but necessary for the Legislature to decide that its 
proposed enactment is for the public good and general 
welfare, and such decision stands as a conclusive 
reason for and justification of its action. This cannot 
be and is not true. There are limitations to this doc- 
trine other than the mere will of the Legislature, and 
its decision as to what constitutes the public good or 
the general welfare. These limitations are to be found 
in our fundamental law, and have been frequently dis- 
cussed; and limitations have been placed upon the ex- 
ercise of such power by the decisions of this court in 
carrying out the provisions of the Constitution. For 
example, see Wynehamer v. People, 13 N. Y. 378; Jn re 
Jacobs, 98 id. 98; People v. Marx, 99 id. 377; People v. 
Gillson, 109 id. 389. 

The clause in our Constitution that no person shall 
be deprived of life, liberty or property without due 
process of Jaw (Const., art. 1, § 6) is to have a large and 
liberal interpretation, as this court has said in so many 
words, and as is evidenced by the above-cited and 
other cases. The citizen is thereby protected against 
any unlawful invasion of such rights, or of any essen- 
tial incident to the enjoyment thereof. Many in- 
stances of the benefits of this provision are cited in 
those cases, and in the dissenting opinion of Mr. Jus- 
tice Field in the Munn Case, which, it seems to me, is 
a most masterly examination and clear statement of 
the principles which I believe this State has always 
stood by and protected through itscourts. These cases 
hold that the liberty mentioned in the Bill of 
Rights is not the mere right to be free from 
personal restraint. It includes a right to labor 
and to receive the fruits of one’s labor (which in- 
cludes the price for the use of one’s property) in all 
ways which are not harmful to the welfare, the health, 
the happiness of others. The whole reason for the ex- 
istence of the police power rests in the theory that one 
shall so use his own property as not to interfere with 
the proper use by others of their property, and so as 
not to interfere with the public healtb, morals or gen- 
eral welfare. The last words do not give power to the 
Legislature, arbitrarily, to determine the question 
what is for the general welfare; but such power is sub- 
ject to the constitutional restrictions already adverted 


to, beyond or in violation of which the Legislature 


cannot go. 

The case of Vanderbilt v. Adams, 7 Cow. 349, was de- 
cided by our Supreme Court iu the early part of the 
century. The facts show a clear case for the exercise 
of the authority claimed under the act of the Legisla- 
ture providing for the regulation of the harbor of New 
York. The plaintiff was the owner of a private wharf; 
such a one, I assume, as is spoken of in the cases of 
Langdon v. Mayor, 98 N. Y. 129, and Williams v. 
Mayor, 105 id. 419, as I know of no other kind of pri- 
vate wharf in New York. It was held that the wharf 
was subject to the harbor regulations contained in the 
legislative act, because such regulations were merely 
an exercise of the police power necessary to prevent 
confusion, and to promote the peace and good order 
necessary to be observed in a crowded harbor, such as 
New York was even then regarded. It was held that 
the city had never, by its grant of the land under 
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water, or of the right to build a wharf, parted with the 
right which it had received under its charter over the 
subject-matter of the wharves and their regulation. 
The difference of title of shore-owners on the New 
York and Brooklyn sides of the East river is discussed 
in Wetmore v..Lead Co., 37 Barb. 70, and referred to 
and recognized in the case of Wetmore v. Gas-Light 
Co., 42 N. Y. 393; and it was distinctly stated in last- 
cited case that the State did not, by its former acts, 
grant any right or privilege or franchise to the owners 
of the land under water, upon which could be based 
the right to compel the owner of the land to consent 
to its uses by the public. The License Cases, 5 How. 
504, at 583, decided only that regulations for the sale of 
intoxicating liquors were valid, and did not infringe 
any provision of the Federal Constitution. Taney, C. 
J., in speaking of the police power of the State, simply 
said that it was of the same class as any other power 
inherent in every sovereignty. There was no pretense 
of aclaim thatit was a sovereign power uncontrolled 
and unlimited by the clauses of the Constitution pro- 
viding for the liberty of the citizen. When the State 
legislates it does so by virtue of the power of sov- 
ereignty, which is, as the learned chief justice said, 
the power to govern men and things within the limits 
of its dominion. 

It has been frequently said that the police power 
rests for its foundation upon the general duty of each 
citizen to so use his property as not to interfere with 
the fair and proper use by his neighbor of his property, 
and to protect and guard the public health and morals. 
The power to regulate or limit the price for the use of 
property situated like thatin this case comes within 
no fair definition of such power, nor does it belong to 
the category of things that should be regulated in or- 
der that another may properly enjoy his own prop- 
erty, or that the public health or morals may be pro- 
tected. An examination of the cases now before us, 
in view of these observations, will show, as I think, 
that these defendants have never devoted their prop- 
erty toa public use, so that the public had a right to 
require their service, and that they have received no 
immunity or privilege from the State upon which this 
claimed right of limitation can be imposed as a condi- 
tion to its exercise. 

These defendants are the owners or lessees of cer- 
tain elevators or warehouses, used in the harbor of 
New York for the purpose of transferring grain from 
one vessel to another, from canal-boat to steamship, 
or from boat to rail-car, or for the storing of grain. 
They are not a corporation, nor have they received any 
special privilege from the State in regard to their busi- 
ness, nor are they engaged in a business which is not 
absolutely free to any one who wishes to use his prop- 
erty in the same way. They have no special right to 
use the waters within the jurisdiction of the State in 
a manner not equally open to every citizen, not only 
of the State, but of the United States. The State fur- 
nishes them no special facilities for the carrying on of 
their business, and they are under no obligations to it 
for any protection to their business or property, other 
than such as is given by and is due from the State to 
all the inhabitants thereof, viz., the duty of protection 
to their persons and property while they are lawfully 
engaged in their occupations. They are under no le- 
gal duty to engage in such occupation for all who may 
come and ask them. They have the perfect right to 
refuse to elevate, by means of their elevators, a bushel 
of grain for A., and, at the same time, they have the 
right to use elevators to elevate the grain of B. They 
have the equal right to refuse to store the grain of any 
or of all persons. I fail entirely to see how such a busi- 
ness can be said to be one in which the public have an 
interest in the way of a right to limit, through legisla- 
tion, the price for which such business shall be done. 

The defendants are situated entirely different from 





the elevator owners in Chicago whose rights were ad- 
judicated upon in the Munn Case. The canal-boats 
loaded with grain, after their passage down the Hud- 
son river, seek the owners of the storehouse in which 
to store the same until wanted, or the floating elevator 
is sought for and found, and employed to unload the 
cargo of the boat into the hold of the steamship. There 
are large numbers of warehouses and elevators which 
are in no way connected with each other. In neither 
case is there any thing like what can be called a “ mo- 
nopoly,” virtual or otherwise; the utmost stretch of 
the imagination cannot so regard it. The warehouses 
are private property, and no one can enter upon them 
without the consent of their owners. Wetmore v. Lead 
Co., 37 Barb. 70; Wetmore v. Gas-Light Co., 42 .N. Y. 
384. Still more plainly is this the case with a floating 
elevator. It is not a common carrier or wharfinger or 
warehouseman. It has no monopoly, virtual or other- 
wise, as to facilities of place, convenience of situation, 
or license or privilege from the State. In the nature 
of the business of both the warehouseman and the ele- 
vator owner it is wholly private. Now, in what is the 
case made less strong when, instead of the scales or 
the mill, heretofore instanced, an elevator or ware- 
house is substituted? It is built by individuals or pri- 
vate partnerships, and occupied by them or leased to 
other private individuals or partnerships. It is built 
on lands owned by individuals, or it is in the substan- 
tial form of a boat, and floats on the public waters of 
the State, and its owners have received no kind of li- 
cense, privilege or immunity from the State in any way 
special in its nature, or which is not common to all the 
people of the State. How, then, has the owner devoted 
itto a public use? It is claimed that he has done so 
because the elevator or warehouse is to be used to ele- 
vate or store a vast amount of grain which comes from 
the west seeking transportation through the Erie canal, 
and because it costs a large amount of money to build- 
such structures, and owing to the facility and cheap-* 
ness with which the elevator does the work, as com- 
pared with the labor of individuals, those who own the 
grain, or those who are interested in its transporta- 
tion, are compelled to use such elevator if they desire 
to successfully compete in the business of transporta- 
tion and in the loading or unloading of such grain. 
Hence, it is said, a virtual monopoly exists, and the 
persons who own it are under the regulating power of 
the Legislature as to their compensation. But I deny 
that there is any virtual monopoly. There was such 
in the case in 12 East, supra, because there was no 
right in any other owners of warehouses to receive the 
wines on storage, and the right existed in the dock- 
owners by virtue of a special grant from the sovereign. 
A monopoly is a business where the persons engaged 
in it have no exclusive privilege, and into which busi- 
ness the whole world is at liberty to enter, and upon 
entering which they will be possessed of precisely the 
same rights and privileges as the others engaged in it, 
is a contradiction in terms. Loosely speaking, a per- 
son or corporation is said to have a virtual monopoly 
of a business when, on account of its great extent and 
the facilities it has for transacting it, arising from its 
large proportions, the article it manufactures or sells 
substautially takes possession of the market. Such, 
for instance, is the case in the manufacture and sale of 
matches. One company does an enormous business, 
and has almost what is called a ‘‘ monopoly ”’ in some 
parts of the country, arising not from any special privi- 
lege or right granted to or exercised by it, but because 
of its facilities, and it is therefore enabled to make the 
article cheaper and sell it cheaper than its competitors. 
But would any one suggest that the State has there- 
fore a right to limit the price which the company shall 
charge for matches? If it be a corporation, indeed, or 
if it has received any special privilege or right from the 
State, then conditions may be imposed upon it, al- 
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though none can be simply because of the greatness of 
its sales, or the number of the public interested in pro- 
curing cheap matches. But when the right of regula- 
tion as to compensation is spoken of because the per- 
son has a virtual monopoly, the term has heretofore 
been used as indicative of some special privilege or 
franchise granted to the individual by the sovereign 
which results in such virtual monopoly, and the right 
of such regulation exists by reason of such grant. No 
monopoly of that kind exists in this case. If it be said 
that the effect is the same, the answer is that it is not 
the same. In one case the monopoly exists by reason 
of the action of the government, and no other citizen 
can come in and devote his capital and energy to such 
use. In the other the monopoly exists only as long as 
other citizens choose to keep out of the business, and 
just as soon as it is seen that the least degree over the 
ordinary profit can be realized by an investment in 
elevator property, just that moment capital will flow 
into that channel, and probably away from some in- 
dustry where the average rate of profit has ceased to 
be made. Thus in one case the result cannot be 
avoided or in any way altered excepting by the action 
of the sovereign, while in the other case it may be al- 
tered by the action of the ordinary laws of trade. The 
effect, while it lasts, may possibly be the same in both 
cases, but in the one it is arbitrary and dependent 
upon the government, and in the other subject to al- 
teration according to general commercial rules. But 
in this case there is no pretense of a monopoly 
grounded upon lack of ability in the public to com- 
pete. On the contrary, the complaint is that the com- 
petition has been so fierce, and the numbers of those 
engaged in the business so great, that they have com- 
bined to fix upon prices below which they would not 
work, and it is, in reality, the combination of which 
complaint is made. If the prices for doing the work 
.are higher than is reasonable, owing to such combina- 
tion, the combination itself may be illegal (see Hooker 
v. Vandewater, 4 Den. 349; Stanton v. Allen, 5 id. 435); 
and, as has been said, the persons engaged in it may 
render themselves amenable to the criminal Jaws of 
the State; but no power of the State to limit the price 
for which a person may sell his property, or the use of 
it, results from a violation of the law against conspira- 
cies or combinations to raise illegally the prices of ar- 
ticles, or the charges for services which have a com- 
mercial value. 

It is said however that the defendants have received 
some privileges or benefits from the State in their 
business of elevating or storing grain, because the 
State has built the Erie canal, and speut large sums 
of money for that purpose, and the business of elevat- 
ing grain into and out of acanal-boat, or of storing it, 
is made much greater than would be possible but for 
the constant maintenance of the canal by the State; 
and if the State should cease to maintain the canal the 
business of transporting grain over it would be wholly 
destroyed, and therefore it must be conceded that the 
business of elevating grain receives support from the 

public, and it is only through such support that the 
business can exist. It is difficult, as it seems to 
me, to regard this argument seriously. The State, it 
is thus said, has built a canal, and there are men (not 
the defendants) who propose to avaii themselves of 
its existence, and to transport merchandise in their 
boats over its waters. Before undertaking such trans- 
portation however they must load their boats or un- 
load them after such transportation is finished, and in 
the process of loading or unloading their boats in the 
public waters of the State they hire the defendants to 
do the elevating of thecargo. If the canal had not 
been built, there would have been no boatmen with 
canal-boats asking for cargoes, and consequentiy the 
defendants would not have had the opportunity of 
loading their vessels; therefore the State has con- 








ferred a privilege upon the defendants by using which 
they acquiesce in the right of the State to limit the 
amount of compensation they can lawfully demand for 
the use of their own property. The mere statement of 
the proposition, it seems to me, is its best refutation. 
To argue upon it would seem to admit that it is de- 
batable. By reason of the action of the State in 
building the canal, more frequent opportunities have 
arisen from which the defendants have been enabled 
to engage inacertain kind of labor, and to invest 
their capitalin certain kinds of property, but not a 
privilege, immunity or franchise of any description 
has the State granted to them, even by the loosest con- 
struction of language. The legislation in question is 
nothing else than an effort, not only to regulate the 
private business of private individuals, but to limit 
the amount for which they shall exact compensation 
for the use of their own property, in which the public 
has no interest whatever, in the legal meaning of that 
term. If it is legal in this case, it is legal in any. The 
Legislature can stepin and limit the prices of every 
article of commerce, the product of the field, the mine 
or the manufactory. There is seemingly no length to 
which it may not go, and no home to which this power 
may not be applied in matters of the most individual 
and private nature, and all under the guise of legisla- 
tion for the public good and the general welfare. 

It is true that the question of the validity of this 
law is one of power, and not of propriety; and if the 
Legislature in any case may have, under any circum- 
stances, the power to limit the compensation which a 
private individual may receive for the use of his own 
property, not devoted to a public use, and in regard to 
which he receives and exercises no special privilege or 
immunity from the State, then we are bound to sup- 
pose such circumstances to exist in the case before the 
court. Weare of the opinion that the Legislature has 
no such power. 

There is no foundation for the argument that the 
elevator owners have ;a monopoly because they have 
their charges fixed by the Produce Exchange, which 
only recognizes as regular the warehouse receipts given 
by elevator owners or warehousemen who are mem- 
bers of that body. If that be the fact, it constitutes in 
no view of the subject a monopoly. What has already 
been said upon the subject applies in equal degree 
to such an argument; nor have the defendants 
thereby received any privilege or franchise from the 
State. 

The disposition of Legislatures to interfere in the 
ordinary concerns of the individual, as evidenced by 
the laws enacted by Parliaments and Legislatures from 
the earliest times, and the futility of such interference 
to accomplish the purposes intended, have been the 
subject of remark by some of the ablest of English- 
speaking observers. Buckle, in his History of Civili- 
zation in England, in speaking of the course of English 
legislation, says: ‘‘Every great reform which has 
been effected has consisted, not in doing something 
new, but in undoing something old. The most valu- 
able additions made to legislation have been enact- 
ments destructive of preceding legislation,‘and the 
best laws which have been passed have been those by 
which some former laws have been repealed.”” And 
again: “ We find laws to regulate wages; laws to regu- 
late prices; laws to regulate profits; laws to regulate 
the interest of money; custom-house arrangements of 
the most vexatious kind, aided by a complicated 
scheme, which was well called the ‘sliding-scale’—a 
scheme of such perverse ingenuity that the duties con- 
stantly varied on the same article, and no man could 
calculate beforehand what he would have to pay. A 
system was organized, and strictly enforced, of inter- 
ference with markets, interference with manufac- 
turers, interference with machinery, interference even 
with shops. In other words, the industrious classes 
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were robbed in order that industry might thrive.” 
Vol. 1, pp. 199, 200, etc. The legislation under review 
is of the same general nature. To uphold legislation 
of this character is to provide the most frequent op- 
portunity for arraying class against class; and in addi- 
tion to the ordinary competition that exists throughout 
all industries, a new competition will be introduced, 
that of competition for the possession of the guvern- 
ment, so that legislative aid may be given to the class 
in possession thereof in its contests with rival classes 
or interests in all sections and corners of the industrial 
world. We shall havea recurrence of legislation which, 
it has been supposed, had been outgrown not only as 
illegal, but as wholly useless for any good effect, and 
only powerful for evil. Contests of such a nature are 
productive only of harm. The only safety for all is to 
uphold, in their full vigor, the healthful restrictions 
of our Constitution, which provide for the liberty of 
the citizen, and erect a safeguard against legislative 
encroachments thereon, whether exerted to-day in 
favor of what is termed the “laboring interests,’’ or 
to-morrow in favor of the capitalists. Both classes 
are under its protection, and neither can interfere 
with the liberty of the citizen, without a violation of 
tbe fundamental law. In my opinion, the court should 
not strain after holding such species of legislation con- 
stitutional. It isso plain an effort to interfere with 
what seems to me the most sacred rights of property 
and the individual liberty of contract that uo special 
intendment in its favor should be indulged in. It will 
not, as seems to me plain, even achieve the purposes of 
its authors. I believe it vain to suppose that it can be 
other than of the most ephemeral nature, at its best, 
or that it will have any real virtue in altering the 
general laws of trade, while, on the other hand, it 
may ruin or very greatly impair the value of the 
property of wholly innocent persons. If the com- 
pensation limited by the act is not sufficient to permit 
the average rate of profit upon the capital invested, it 
will result either in its evasion, or else the work will] 
not be done, and the capital employed will seek other 
channels where such average rate can be realized, or 
the property will become of little or no value. If the 
compensation be sufficient the same result aimed at 
would soon follow from the general lawsjof trade, from 
the law of supply and demand, and the generul cost of 
labor and materials. 

Every one having the same right to build an elevator 
or warehouse that these defendants have, and upon its 
completion to employ it in the same business, if the 
rate of profit is above the average, capital, if allowed 
absolute freedom and legal protection, will flow into 
the business until there is enough invested to do all or 
more than all the work offered, and then, by the com- 
petition of capital, the rate of compensation would 
come down to the average. Such, at least, would be 
the tendency, and it could only be averted by combi- 
nation among the owners of the property, which could 
not be long sustained in the face of perfect freedom to 
all to invest in such undertakings. That they are ex- 
pensive, and require the outlay of a large amount of 
money to build and maintain them, and that the ware- 
houses now existing may have an advantage in loca- 
tion, does not, as has been shown, make them a monop- 
oly, but simply tends to make the inevitable result a 
trifle more slow in its approach than in other cases re- 
quiring a smaller outlay. If it be said that there is al- 
ready a superabuudance of elevators, more than can be 
or are used, and that some of them lie idle while others 
do the work, and they all share in the profit, if the 
profit exceed what the owners of the grain or those 
engaged in its transportation can afford to pay, the re- 
sult will then be that the persons so engaged will cease 
from that kind of work, or else the owners of the ele- 
vators will reduce their charges. This reduction of 
charges will most surely take place before the owners 





of the elevators would allow the business to pass out 
of existence, provided the compensation after such re- 
duction would enable them to realize the average rate 
of profit for their capital; while, if it would not, it 
would be conclusive proof that the business of trans- 
portation of ‘grain or other commodities, where the 
boats were to be loaded or unloaded by elevators, 
could no longer be conducted with profit to all parties, 
and some new way would have to be discovered and 
put in practice; for capital will not seek investment 
or employment where the average rate of profit cannot 
be commanded, and men will not continue to trans- 
port grain or any other commodity at a loss, or upon 
such terms that they cannot earn a livelihood. If this 
is the case in the transportation of grain by the canal, 
owing to the competition of railroads and their ability 
to transport it cheaply and rapidly, then that fact 
must be faced. Such a business cannot be maintained 
for any length of time, by legislation, at the expense 
either of capital or of the transporter. Each must 
earn the average profit in the same general line of 
business, or the business must, from economical rea- 
sons, cease. The legislation under consideration is 
not only vicious in its nature, communistic in its 
tendency, and in my belief, wholly inefficient to per- 
manently obtain the result aimed at, but for the rea- 
sons already given, it is an illegal effort to interfere 
with the lawful privilege of the individual to seek and 
obtain such compensation as he can for the use of his 
own property, where he neither asks nor receives from 
the sovereign power any special right or immuuity not 
given to and possessed by every other citizen, and 
where he has not devoted his property to any public 
use, within the meaning of the law. The orders of the 
General and Special Terms of the Supreme Court 
should therefore be reversed, and the relators dis- 
charged. 


Gray, J., concurs. 
—_— 


SALE—TITLE—LIQUORS SENT “C. 0. D.” 
PENNSYLVANIA SUPREME COURT, NOV. 4, 1889. 


FLEMING v. COMMONWEALTH. 

A licensed dealer who receives at his place of business an 
order for liquor from an adjoining county in which he 
has nolicense, and fills it by delivering the liquor to a 
common carrier designated by the purchaser, does not 
violate the license law, as the sale is made at the place 
where the goods were separated from the general stock 
and delivered to the carrier. 


RROR to the Court of Quarter Sessions, Mercer 
county. 

The plaintiff in error, Joseph Fleming, being a 
wholesale liquor dealer, licensed and carrying on busi- 
ness in Allegheny county, sold and sent from his place 
of business, C. O. D., to Mercer county, where he had 
no license, liquors ordered by persons in the latter 
county. For this he was, at the Court of Quarter Ses- 


sions of Mercer county, indicted, tried, convicted, and — 


seutenced for selling liquor therein without a license. 
He now brings error. 


George Shiras, Jr., and William S. Pier, for plaintiff 
in error. 


G. W. McBride, J. A. Stranahan and S. H. Miller, 
for Commonwealth. 


GREEN, J. In the case of Garbracht v. Com., 96 Penn. 
St. 449, which was an indictment for selling liquor 
without license, we held that ‘the place of, sale is 
the point at which goods ordered or purchased are set 
apart and delivered to the purchaser, or to a common 
carrier who, for the purpose of delivery, represents 
him.” In that case the order for the liquor was solic- 
ited and obtained by the defendant in the county of 
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Mercer, but was sent to his principal, who wasa liquor 
dealer in the county of Erie. The order was executed 
by the principal who, in the county of Erie, at his 
place of business, separated or set apart from his gen- 
eral stock the liquor ordered, and delivered it toa 
common carrier to be forwarded to its destination in 
Mercer county. We decided that this was no violation 
of the law probibiting sales [without ‘license, although 
neither the defendant, who was a travelling agent, 
nor his principal held any license for the sale of liquor 
in Mercer county. This decision was not changed in 
the least upon a subsequent trial of the same defend- 
ant on a different state of facts, as reported in 1 Penny- 
packer, 471. In the case now under consideration the 
liquor was sold upon orders sent by mail by the pur- 
chasers, living in Mercer county, to the defendant, who 
is a wholesale liquor dealer in Allegheny county. The 
goods were set apart at the defendant’s place of busi- 
ness in Allegheny county, and were there delivered to 
acommon carrier, consigned to the purchaser at his 
address in Mercer county, and by the carrier trans- 
ported to Mercer county, and there delivered to the 
purchaser, who paid the expense of transportation- 
Upon these facts alone, the decision of this court in 
the case of Gurbracht, supra, is directly and distinctly 
applicable, and requires us to reverse the judgment of 
the court below, unlessjthere are other facts in the 
case which distinguish it from that of Garbracht. ’ 

It is claimed, and it was so held by the court below, 
that because the goods were marked “C. O. D.” the 
sale was not completejuntil the delivery was made; 
and as that took {place in Mercer county, where the 
defendant's license was inoperative, he was without 
license as to such sales, and became subject to the 
penalty of the criminal law. The argument by which 
this conclusion was reached was simply that the pay- 
ment of the price was a condition precedent to the de- 
livery, and hence there was no delivery until payment, 
and no title passed until delivery. The legal and 
criminal inference was, the sale was made in Mercer, 
and notin Allegheny. This reasoning ignores certain 
facts which require consideration. The orders were 
sent by the purchasers, in Mercer, by mail, to the 
seller, in Allegheny, and in the orders the purchasers 
requested the defendant to send the goods C. O. D. 
The well-known meaning of such an order is that the 
price of the goods is to be collected by the carrier at 
the time of the delivery. The purchaser, for his own 
convenience, requests the seller to send him the goods 
with authority in the carrier to receive the money for 
them. This method of payment is the choice of the 
purchaser, under such an order; and it is beyoud ques- 
tion that, so far as the purchaser is concerned, the car- 
tier is his agent for the receipt and transmission of the 
money. If the seller accedes to such a request by the 
purchaser, he certainly authorizes the purchaser to 
pay the money to the carrier, and the purchaser is re- 
lieved of all liabilities to the seller for the price of the 
goods if he pays the price to the carrier. The liability 
for the price is transferred from the seller to the car- 
rier; and whether the carrier receives the price or not, 


4 at the time of delivery, he is liable to the seller for the 


price if he does deliver. Substantially therefore if the 
delivery is made by the carrier, and he chooses to give 
credit to the purchaser for the payment of the price, 
the transaction is complete, so far as the seller is con- 
cerned, and the purchaser may hold the goods. Of 


- course, if the seller were himself delivering the goods 


in parcels upon condition that on delivery of the last 
parcel the price of the whole should be paid, it would 


_ bea fraud on the seller if the purchaser, after getting 


all the parcels, should refuse to perform the condition 


_ upon which he obtainéd them, and in such circum- 
- stances the seller would be entitled to receive the 
' goods. This was the case ‘in Henderson v. Lauck, 21 
' Penn. St. 359. The court below, in that case, expressly 





charged that if the seller relied on the promise of the 
purchaser to pay, and delivered the goods absolutely, 
the right to the property was changed, although the 
conditions were never performed; butif he relied, not 
on the promise, but on actual payment at the delivery 
of the last load, he might reclaim the goods if the 
money was not paid. The case at bar is entirely dif- 
ferent. So far as the seller is concerned, he is satisfied 
to take the responsibility of the carrier for the price, 
in place of that of the seller. He authorizes the pur- 
chaser absolutely to pay the price to the carrier; and 
if he does so, undoubtedly the purchaser is relieved of 
all responsibility for the price, whether the carrier 
ever pays it to the seller or not. But the carrier is also 
authorized to deliver the goods. If he does so and re- 
ceives the price, he is of course liable for it to the 
seller. But he is equally liable for the price if he 
chooses to deliver the goods without receiving the 
price. It cannot be questioned that the purchaser 
would be liable also; but as he had received the goods 
from one who was authorized to deliver them, his 
right to hold them over as against the seller is un- 
doubted. In other words, the direction embodied in 
the letters ‘‘C. O. D.,” placed upon a package com- 
mitted to a carrier, is an order to the carrier to collect 
the money for the package at the time of its delivery. 
It is a part of the undertaking of the carrier with the 
consignor, a violation of which imposes upon the car- 
rier the obligation to pay the price of the article deliv- 
ered, to the consignor. We have been referred to no 
authority, and have been unable to discover any, for 
the proposition that in such a case, after actual, abso- 
lute delivery to the purchaser by the carrier without 
payment of the price, the seller could reclaim the 
goods from the purchaser as upon violation of a con- 
dition precedent. 

If now we pause to consider the actual contract re- 
lation between the seller and purchaser, where the 
purchaser orders the goods to be sent to him C. O. D., 
the matter becomes still more clear. Upon such an 
order, if it is accepted by the seller, it becomes the 
duty of the seller to deliver the goods to the carrier, 
with instruction to the carrier to collect the price at 
the time of delivery to the purchaser. In such a case 
it is the duty of the purchaser to receive the goods 
from the carrier, and at the time of receiving them, to 
pay the price to the carrier. This is the whole of the 
contract, so far as the seller and the purchaser are con- 
cerned. It is at once apparent that when the seller 
has delivered the goods to the carrier, with the in- 
struction to collect the price on delivery to the pur- 
chaser, he has performed his whole duty under the 
coutract; he has nothing more to do. If the purchaser 
fail to perform his part of the contract, the seller’s 
right of action is complete; and he may recover the 
price of the goods from the purchaser, where the pur- 
chaser takes, or refuses to take, the goods from the 
carrier. Hence it follows that the passage of the title 
to the purchaser is not essential to the legal complete- 
ness of the contract of sale. Itis in fact no more than 
the ordinary case of a contract of sale, wherein the 
seller tenders delivery at the time and place of deliv- 
ery agreed upon, but the purchaser refuses perform- 
ance. In such case it is perfectly familiar law that the 
purchaser is legally liable to pay the price of the goods, 
although, in point of fact, he has never had them. The 
order to pay on delivery is merely a superadded term 
of the contract; but itis aterm to be performed by 
the purchaser, and has no other effect upon the con- 
tract than any other term affecting the factum of de- 
livery. It must be performed by the purchaser, just 
as the obligation to receive the goods at a particular 
time or a particular place. Its non-performance is a 
breach by the purchaser, and not by the seller, and 
therefore cannot affect the right of the seller to regard 
the contract of sale as complete, and completely per- 
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formed on his part, without any regard to the ques- 
tion whether the title to the goods has passed to the 
purchaser as upon an actual reception of the goods by 
him. Ifthis beso, the case of the Commonwealth 
falls to the ground, even upon the most critical con- 
sideration of the contract between the parties, re- 
garded as a contract for civil purposes only. The 
duties which lie intermediate between those of the 
seller and those of the purchaser are those only which 
pertain to, and are to be performed by, the carrier. 
These, as we have before seen, are the ordinary duties 
of carriage and delivery, with the additional duty of 
receiving the price from the purchaser, and transmit- 
ting it to the seller. The only decided case to which 
we have been referred which presents the effect of an 
order C. O. D. to a carrier is Higgins v. Murray, 73 N. 
Y. 252. There the defendant employed the plaintiff to 
manufacture for him a set of circus tents. When they 
were finished, the plaintiff shipped them to the de- 
fendant C. O. D., and they were destroyed by fire on 
the route. It was held that the defendant, who was 
the purchaser, should bear the loss; that the plaintiff 
had a lien on the tents for the value of his labor and 
materials, and his retaining his lien by shipping them 
C. O. D. was not inconsistent with, and did not affect, 
his right to enforce the defendant's liability. In the 
course of the opinion, Chief Justice Church said: 
“* Suppose, in this case, that the defendant had refused 
to accept a delivery of the tent, his liability would 
have been the same, although the title was not in him. 
The plaintiff had a lien upon the article for the value 
of his labor and materials, which was good as long as 
he retained possession. * * * Retaining the lien 
was not inconsistent with his right to enforce the lia- 
bility for which this action was brought. Thatfliability 
was complete when the request to ship was made by 
the defendant, and was not affected by complying 
with the request, nor by retaining the lien the same 
as when the request was made. As the article wus 
shipped at the request of, and for the benefit of, the 
defendant (assuming that it was done in accordance 
with the directions), it follows that it was at his risk, 
and could not impair the right of the plaintiff to re- 
cover for the amount due him upon the performance 
of his contract. * * * As before stated, the point 
as to who had the title is not decisive. It may be ad- 
mitted that the plaintiff retained the title as security 
for the debt, and yet the defendant was liable for the 
debt in a proper personal action.”’ It seems to us this 
reasoning is perfectly sound. Practically, it was ruled 
that the effect of the order C. O. D. was simply the re- 
tention of the seller’s lien, and that such retention of 
lien is not inconsistent with a right of recovery for the 
price of the article, though in point of fact it is not 
delivered to the purchaser. In other words, the literal 
state of the title is not decisive of the question of lia- 
bility of the purchaser, and he may be compelled to 
pay for the article, though he never received it into 
his actual possession. The chief justice propounds the 
very question suggested heretofore, of a refusal by 
the purchaser to accept the article, and holds that his 
liability would be the same, though the title was uot 
in him. 

In Hutchinson on Carriers, at section 389, the writer 
thus states the position and duty of the carrier: ** The 
carrier who accepts the goods with such instructions 
[C. O. D.] undertakes that they shall not be delivered 
unless the condition of payment be complied with, 
and becomes the agent of the shipper of the goods to 
receive such payment. He therefore undertakes, in 
addition to his duties as carrier, to collect for the con- 
signor the price of his goods.”” And again in section 
390: ‘* When the goods are so received, the carrier is 
held to a strict compliance with such instructions; 
and if the goods are delivered without an exaction 
from the consignee of the amount which the carrier is 








instructed to collect, he ‘becomes liable to the oon- 


signor for it.”’ This is certainly a correct statement 
of the position and liability of the carrier. He be- 
comes subject to an added duty — that of collection; 
and if he fails to perform it he is liable to the seller 
for the price of the goods. We have searched in vain 
for any text-writer’s statement, or any decision, to the 
effect that in such case no title passes to the purchaser. 
We feel well assured none such can be found. But if 
this be so, the whole theory that the title does not 
pass if the money is not paid falls, and the true legal 
status of the parties results that the seller has a remedy 
for the price of the goods against the carrier. In other 
words, an order from aseler to a carrier to collect on 
delivery, accepted by the carrier, creates a contract 
between the seller and the carrier, for a breach of 
which by the carrier the seller may recover the price 
from him. So far as the seller and purchaser are con- 
cerned, the latter is liable, whether he takes the goods 
from the carrier or not, and the order itself is a mere 
provision for the retention of the seller's lien. While, 
if the goods are not delivered to the purchaser by the 
carrier, the title does not pass, that circumstance does 
not affect the character of the transaction as a sale; 
and the right of the seller to recover the price from the 
purchaser, if he refuse to take them, is as complete as 
if he had taken them, and not paid for them. 

* Thus far we have regarded the transactions between 
the parties in its aspect as a civil contract only; but 
when viewed in its aspect as the source of a criminal 
prosecution, the transaction becomes much more 
clear of doubt. It is manifest that, wheu the purchaser 
ordered the goods to be sent to him C. O. D., he con- 
stituted the carrier his agent, both to receive the 
goods from the seller, and to transmit the price to the 
seller. When therefore the goods were delivered to 
the carrier at Pittsburgh for the purpose of trans- 
portation, the duty of the seller was performed, as we 
have already seen, so far as he and the purchaser were 
concerned, and as between them the transaction was 
complete. The duty of transportation devolved upon 
the carrier, and for it he was, in one sense, the agent 
of the seller, as well as of the purchaser; but as it was 
to beat the expense of the purchaser, the delivery to the 
carrier was a delivery to the purchaser; and this was 
ruled in Garbracht’s Case. The injunction to the car- 
rier to collect the money on delivery imposed an addi- 
tional duty on the carrier, which the carrier was, of 
course, bound to discharge. This arrangement was a 
matter of convenience, both to the purchaser and the 


seller, relative to the payment and transmission of the 


price; but that is all. To convert this entirely inno- 
cent and purely civil conversation, respecting the mode 
of collecting the price of the goods, into a crime is, in 
our judgment, a grave perversion of the criminal law, 
to which we cannot assent. As a matter of course, 
there is an utter absence of any criminal intent in the 
case. The defendant had a license. The sale was 
made at his place of business, and both the sale and 
delivery were completed within the territory covered 
by the license. If nowa criminal character is to be 
given to the transaction, it must be done by means of 
a technical inference that the title did not pass until 
the money was paid; and thus that the place of sale, 
which in point of fact was in Allegheny county, was 
chauged to Mercer county, where no sale was made. 
Even granting that, in order to conserve the vendor's 
lien, such a technical inference would be justified for 
the purposes of a civil contract, it by no means follows 
that the plain facts of the case must be clothed with a 
criminal consequence on that account. So far as the 
criminal law is concerned, it is only an actual sale 
without license that is prohibited. But there was uo 
such sale, because all the essential facts which consti- 
tute the sale transpired in Allegheny county, where 
the defendant’s license was operative. The carrier, 
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being the agent of the purchaser to receive the goods, 
does receive them frorn the seller in Allegheny county, 
and the delivery to him for the purpose of transporta- 
tion was a delivery to the purchaser. This is the legal, 
and certainly the common, understanding of a sale. 
The statute, being criminal, must be strictly con- 
strued; and only those acts which are plainly within 
its meaning, according to the common understanding 
of men, can be regarded as prohibited criminal acts. 
We cannot consider therefore that a mere undertak- 
ing on the part of the carrier to collect the price of 


* the goods at the time of his delivery to the purchaser, 







though the payment of the price be a condition of the 
delivery, can suffice to convert the seller’s delivery to 
the carrier for transportation and collection into a 
crime. We therefore hold that the sales made by the 
defendant upon orders, C. O. D., received from the 
purchasers were not in violation of the criminal stat- 
ute against sales without license, and the conviction 
and sentence in the court below must be set aside. 
The judgment of the Court of Quarter Sessions is re- 
versed, and the defendant is discharged from his 
recognizance upon this indictment. 


WILLIAMS, J. (dissenting.) At the license term of 
the Court of Quarter Sessions for the county of Mercer 
in 1888, all applications from the borough of Mercer 
were refused. Within a few days after such refusal, 
the defendant, who holds a license authorizing sales 
by the quart and larger measure in the city of DPitts- 
burgh, went to Mercer, and gave public notice through 
the local papers, and by circulars distributed from 
house to house, that he would supply the people of 
that region with liquors by the quart and upward by 
express, C.O. D. A trade sprung up at once, which 
soon reached such dimensions as to attract public uo- 
tice The constable of Mercer returned the defend- 
aut as engaged in the sale of liquors in his borough 
without a license. He was indicted by the grand jury, 
tried, convicted and sentenced. He comes now into 
this court asking to be relieved from the convic- 
tion and sentence, alleging that his sales made in 
Mercer, C. O. D., were lawfully made, under his 
license, in Allegheny county, and that the action of 
the authorities of Mercer county was an unlawful in- 
terference with a legitimate business enterprise. If 
this is true, whatever we may think of his business 
methods, we ought to relieve him from an improper 
conviction. If it is not true, the circumstances under 
which these sales were made, and the evident purpose 
to disregard public sentiment and the action of the 
courts upon the subject of licenses, are reasons why 
the sentence should be rigidly enforced. Let us in- 
quire therefore what the license granted by the courts 
of Allegheny county authorized him to do. His appli- 
cation was for license to sell by the quart and larger 
measure at a place named by him in the city of Pitts- 
burgh. When the application was granted, it author- 
ized him to sell at the place named, and by the meas- 
ure indicated, in bis petition, subject to all the limita- 
tions and restrictions imposed by law upon the traffic 
in intoxicating liquors. It did not authorize him to 
sell at any other place or in any other manner. He 
has no right to sell and deliver liquor by the quart to 
a minor or lunatic, or to one visibly affected by drink. 
He need not ask whether the customer who presents 
himself at bis store lives in Allegheny county; but he 
is bound to take notice of his condition, if the liquor 
for which he applies is to be delivered into his hands 
at the time of sale. Such sales are in no sense sales at 


“wholesale or to the trade, but they are sales at retail 


for individual consumption. The defendant could 
lawfully sell to the trade or to individual customers, 
and make delivery at the time, or through a common 
carrier, subject to the restrictions to which we have 
referred — that his sales must be made at his store. 





This will be rendered more apparent if we glance at 
the provisions of the license law. It is well settled 
that a license is a personal privilege, granted in part, 
at least, in view of the fitness of the applicant to be 
intrusted with it. He is required to beacitizen. He 
must be a man of temperate habits, that his business 
may have sober and intelligent supervision. He must 
be a man of good moral character, affording thereby 
assurance that his sales shall be conducted with good 
faith toward the law and the public. The possession 
of these qualifications must be certified to by not less 
than twelve of his neighbors. He must give notice of 
his application, so that the fact may be known, and 
an opportunity offered for any one to object who may 
desire to do so. He must give a bond in the sum of 
$2,000, with two sufficient sureties, conditioned that 
he will faithfully observe all the requirements of the 
liquor laws. In addition to these personal qualifica- 
tions, he must have a place of business. This must be 
rated and returned in the same manner that mer- 
Chants are rated and returned for mercantile taxes; 
and when his license is granted, it must be framed 
under glass, and conspicuously displayed in his place 
of business, before he begins to make sales. The pur- 
pose of these provisions is evident. It is to grant 
licenses only to suitable persons, to conduct business 
at suitable places, and to secure an honest compliance 
with the laws. If notwithstanding all this precaution, 
the dealer sells to persons of a prohibited class, or on 
prohibited days, or at any other place than that named 
in his license, penalties are provided by way of pun- 
ishment, and his unfitness to be trusted being thus 
made apparent, his license may be revoked. It is very 
clear that the defendant’s license could not authorize 
him to sell and deliver by the quart or gallon to minors 
or other members of the prohibited classes, or to any 
person at any other place than his store in the city of 
Pittsburgh. 

Let us now inquire what he did in Mercer county. 
He weut there, and offered to supply the people with 
drink, not by opening a saloon, and delivering it over 
the counter or bar, but by delivering at their houses, 
shops or stores by an agent, to whom payment could 
be made, and by whom the bottles or package would 
be delivered. In consequence he received orders from 
individuals in Mercer, put up the bottle or bottles ina 
package, marked it “ Glass” or ‘‘ Medicine,” and sent 
it with the bill by the carrier, marked ‘“C. O. D.” The 
express company carried the package, collected the 
money, if it was paid promptly by the consignee, and 
delivered the package. What is the legal effect of such 
a sale? If the defendant bad taken the bottles to 
Mercer in person, and delivered them on receipt of 
the price, no one could be found to doubt that his sale 
was made where he took his money and delivered his 
goods. If he had sent aclerk in his store to do the 
business for him in the same manuer, the character of 
the transaction would be equally free from doubt. 
Instead of sending his clerk, he employed the carrier 
to collect the bill and deliver the package for him; and 
the carrier became his agent for collection and de- 
livery as truly as his clerk would have been. The duty 
of the carrier, as such, ended with the transportation 
of the package. Its undertaking to collect the price 
and make delivery of the article was outside the func- 
tions of the carrier, and made it the agent or factor of 
the consignor for that purpose. The transaction, taken 
together, was, both on principle and authority, a sale 
and delivery at Mercer, and not at Pittsburgh. The 
duty of a common carriertis to carry for all who come 
(Ang. Carr., § 67; Hutch. Carr., §§ 47, 48), and his duty 
does not extend beyond the carriage and its necessary 
incidents. If he accepts for carriage a package with 
directions not to deliver it to the consignee except on 
payment of the price, he will doubtless be liable for its 
value if he disregards the directions, because of the 
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contract implied from his acceptance of the package 
so marked. If unwilling to undertake the additional 
duty, the carrier has the right to decline the package, 
If willing to undertake it, he does so, not as a carrier, 
but under the direction, and as the agent, of the con- 
signor. He transports the package as a carrier, and 
collects the price, and on receipt thereof makes de- 
livery, as the vendor’s agent. The title remains in the 
vendor until the delivery is made; and, if payment is 
not made to the agent, the package is returned to the 
vendor. The rule in regard to goods sent C. O. D. is 
very clearly stated in Hutchinson on Carriers (§ 389), 
as follows: ‘Goods are frequently sent, especially by 
the express carrier, with instructions pot to deliver 
them until they are paid for. In such cases it is un- 
derstood that the payment of the price and the de- 
livery of the goods are to be concurrent acts. The car- 
rier who accepts the goods with such instructions un- 
dertakes that they shall not be delivered unless the 
condition ofj payment be complied with, and becomes 
the agent of the shipper of the goods to receive such 
payment. He therefore undertakes, in addition to his 
duties as carrier, to collect for the cousiguor the price 
of his goods.” 

Iu our own State the precise question does not seem 
to have arisen, but there are ‘several cases in which 
the principle has been clearly recognized. In Har- 
rington v. McShane, 2 Watts, 443, the owners of a 
steamboat received flour from the plaintiff to carry to 
Louisville, and sell, and return the proceeds. The flour 
was transported to Louisville, sold, and the proceeds, 
together with all the papers and effects belonging to 
the boat, were burned during the return voyage in a 
fire that cousumed the boat. An action was brought 
to recover the proceeds of the flour. This court held 
that as to the sale of the flour the defendants were the 
agent of the consignor; but that as to the transporta- 
tion, both of the flour and the money, they were car- 
riers, and they were accordingly liable for the loss of 
the money. In Taylor v. Wells, 3 Watts, 65, the ques- 
tion of the carrier's liability was raised on a somewhat 
different state of facts. Flour was shipped by steam- 
boat to a point of destination in the usual manner. 
The captain undertook to make sale of it and bring 
back the price. The flour was carried, sold by the 
captain, and the money received by him. He never 
accounted for it. Suit was brought against the owners 
of the boat, but it was held that they had performed 
their contract as carriers, and that the sale of the flour 
and receipt of the money by the captain was done as 
the agent of the shipper. The remedy of the plaintiff 
was therefore against his agent, and not against the 
carrier. The same principle was involved in Railroad 
Co. v. Stern, 119 Penn. St. 24; 12 Atl. Rep. 756. The 
carrier undertook to obtain an acceptance of a draft 
for the price before the delivery of the goods, but de- 
livered them without doing so. The carrier was held 
liable for the goods to the consignuor; this court say- 
ing, through the present chief justice: ‘ The title to 
the property remained in the consignors until delivery 
in accordance with the conditions.”” In State v. 
O’ Neil (Vt.), 2 Atl. Rep. 586, it is held that *“ an ex- 
press company carrying goods on order of the seller to 
deliver to purchasers C. O. D. is the agent of the seller, 
and the title does not pass until after the performance 
of conditions precedent, viz., delivery and payment.” 
The only case appearingto hold a contrary doctrine 
which has been brought to our attention is Higgins v. 
Murray, 73 N. Y. 253. In that case tents had been 
manufactured for, and upon the direction of, a cus- 
tomer; aud when completed, ready for delivery, he 
was notified of the fact. At his direction, they were 
sent to him C. O. D., and were destroyed on the jour- 
ney. He was held liable to the manufacturer, not- 
withstanding their loss on the journey, because the 
price should have been paid when the work was fin- 
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ished, and he notified of the fact. The ground of lia. 
bility is thus stated by Church, C. J.: “If the article — 
had burned during the progress of vonstruction, it is — 
clear that no action would lie, for the reason that the © 
contract was an entirety, and until performed, no lia. — 


bility would exist. And this rule, I apprehend, would 
apply when the contract is to make and deliver at a 
particular place. * * * But when the contract ig 


fully performed, both as it respects the character of _ 


the article and the delivery at the place agreed upon 


or implied, and the defendant is notified, or ifa specific . 


time is fixed, and the contract is performed within 
that time, upon general principles Iam unable to per- 
ceive why the party making such a contract is not lia- 
ble.”” This case is not authority therefore for the doo- 
trine advanced by the defendant in error, but turned 
upon another question, viz., the right of a manufac- 
turer to payment when he hus completed the article 
contracted for by his customer. The rule on that sub- 
ject is well stated in Ballentine v. Robinson, 46 Penn, 
St. 177: ‘When the manufacturer of an article or- 
dered has completed it, and upon notice of its comple- 
tion, the buyer refuses or neglects to pay for it and 
take it, the maker may sue for its value, and the meas- 
ure of damages is the contract price.’’ The manufac- 
turer does not use his right to sue upon his contract 
because, at the request of his customer, he sends the 
goods by a carrier with instructions to collect the 
price; but if his contract had been to make and de- 
liver at a place named, the title would juot pass until 
delivery at the place named. 1 Benj. Sales, 334. The 
same rule was held in relation to sales in The Venus, 
8 Cranch. 253, in which it was stated in these words: 
“Tf the thing agreed to be sold is to be sent by the 
vendor to the vendee, it is ry to the perfec- 
tion of the contract that it should be delivered to 
the purchaser or his agent.’’ Our precise question 
arose in Massachusetts, in Com. v. Greenfield, 121 Mass. 
40. A dealer in liquors was licensed to sell in Pitts- 
field. He received an order for twenty dozen bottles 
of lager from Lee. He carried the bottles to his cus- 
tomer at Lee, and delivered them to him there. When 
indicted for the sale, he set up his license to sell at 
Pittsfield, and alleged that setting apart the bottles at 
his store in Pittsfield completed the sale, and passed 
the title to his customer; but the court held other- 
wise, saying: ‘‘ The evidence, * * * tosay the 
least, warranted the inference that the defendant 
* * * did not intend to part with the title until he 
actually delivered tae goods at Lee, according to the 
terms of the order. If such was the fact, the goods, 
while in the wagon of the seller, remained his prop- 
erty, and at his risk, and the sale was completed at 
Lee, and not at Pittsfield.” 

Upon this brief review of ‘authorities, we conclude 
that the sales made by the defendant were made at 
Mercer when he delivered the liquor sold, and not at 
his store in Pittsburgh. It remains to be considered 
whether there is any reason why the defendant should 
be relieved from the punishment provided by law for 
selling liquors without a license. Let it be conceded 
that he supposed he had a right to make sales in the 
manner he did, yet ignorance of the law excuses no 
man. He was bound to know what he could, and 
what he could not, do under his license. It is said the 
liquor laws are penal, and that a man is not made a 
criminal without a criminal intent. This as applicable 
to an act malum in se, is true; as applicable to things 
that are mala prohibita, merely, it is not true. The 
intent is wholly immaterial, and is never inquired 
after. It is the act, no matter with what intent done, 
that is forbidden. The internal revenue laws of the 
United States are bighly penal, but the courts inquire 
only after the act; not after the motive or intent. 
Did the defendant sell without alicense? Did he omit 
to put the required stamp on his goods? Did he fail 
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to cancel the stamps as the law requires? The answer 


to these questions settles his guilt or innocence. The 
same thing is true in vhis case. The law under which 
the defendant held his license forbade him to sell out- 
side his place of business. The evidence shows that 
he made sales, not only outside of his store, but out- 
side the county of Allegheny. He did what the law 
clearly said he should not do, and he thereby subjected 
himself to punishment. But if an evil intent was 
necessary to justify a conviction, the evidence was 
abundant to submit to the jury on that question. It 
showed the defendant leaving his place of business, 
and the county in which it was located, and seeking 
un opportunity to make sales and deliver his goods in 
the county of Mercer. It showed that his visit fol- 
lowed at once upon the refusal by the court of Mercer 
county to grant licenses. It showed that through the 
newspapers, and by circulars left at every door in the 
borough of Mercer, he invited orders, and promised to 
fill them, delivering the drink to the consumer at his 
home or shop or store on payment of the price and the 
costs of transportation. It showed that to avoid no- 
tice, and divert attention from the character and ex- 
tent of this traffic, he caused the packages in which the 
bottle or bottles sent to his customers were wrapped 
tobe marked ‘“ Medicine” or ‘‘Glass.” From these 


‘facts the jury would have been justified in finding that 


he knew that bis sales were not authorized by his Al- 
legheny county license, and that he intended to vio- 
late the law for the sake of the profits which the re- 
fusal of licenses in Mercer opened to him. But this 
was not necessary. It was enough that he sold and 
delivered liquors in Mercer county without a license 
If these sales were made to minors, or to other mem- 
bers of the prohibited classes, he might be prosecuted 
in the same manner as though he had delivered the 
liquor to the minor, lunatic or drunkard with his own 
hand. He is bound to know to whom he retails by the 
quart. The law requires it. He was granted bis 
license upon the assurance which his certificate of 
temperate habits and ‘good moral character afforded 
that he would give attention to his trade, and conduct 
itin obedience to the law. He has no right to break 
faith with the law, commit his business to his shipping 
clerk, and fill orders for liquors at retail, in small 
packages, for consumption by the buyers, without 
knowing their age, their habits, their sanity or their 
condition when the sale is completed by the delivery 
of the bottle into their hands. Sales so made are 
ground for the revocation of the license held by the 
seller, as well as for conviction of the offense charged 
in the indictment in this case. For the reasons now 
given, I dissent from the judgment in this case. 


CLARK and McCouuuM, JJ., concur in this dissent- 
ing opinion. 


[See to same effect, State v. Carll, 43 Ark. 353; 51 Am. 
Rep. 565; Pilgreen v. State, 71 Ala. 368. Contra: State 
v. O'Neil, 58 Vt. 140; 56 Am. Rep. 556; People v. 
Shriver, 31 Alb. L. J. 163; Baker v. Bourcicault, 1 
Daly, 23.—Eb.] 





o———. 
NEW YORK UOURT OF APPEALS ABSTRACT. 


ANIMALS — INJURIES BY ViIcrIous.—(1) A complaint 
under the Laws of New York of 1872, chapter 776, 
which makes it unlawful for cows to run at large in 
any public place, alleging that defendant's cow was 
carelessly permitted to run at large on a public high- 
way, where she knocked plaintiff down, is defeated by 
showing that while defendants’ servant was lawfully 
leading the cow through the streets she was set upon 
by dogs, and escaped from his control, and while so at 
large inflicted the injury. (2) Defendants are not liable 
for such injury on an allegation that they knew the 








mitted her to be led through the street, without proof 
by plaintiff that the cow had previously done similar 
or any mischief, or that she was of an ungovernable 
temper, or that defendants knew her to be unruly. 
Nov. 26, 1889. Moynahan v. Wheeler. Opinion by 
Danforth, J. 

MALICIOUS PROSECUTION — WILLFUL TRESPASS.— 
In an action for a malicious prosecution under the 
Penal Code of New York, section 640, prescribing a 


f penalty for willfully severing from the freehold of 


another any thing attached thereto, it appeared that 
plaintiff had been employed by defendant to do the 
plumbing in a stable; that after the work was done a 
dispute arose as to the payment therefor; that plain- 
tiff went to the stable without the knowledge of de- 
fendant, picked the lock, and began to remove a por- 
tion of the plumbing; that the defeadant discovered 
him, and commanded him to desist, but plaintiff con- 
tinued his work. Held, that there was sufficient cause 
for the prosecution of plaintiff by defendant; that the 
action was maintainable without proof of malice. 
“ Maliciously ” imports an evil intent or wish or 
design to vex or annoy another person, or injure 
another person. Subd. 3,§718. But it seems malice 
is not an element of the offense defined in section 
640, subdivision 3; and the insertion of the word 
“ maliciously ’’ into the complaint was surplusage and 
unessential. While I entirely concur with my brother 
Haight that section 640, subdivision 3, Penal Code, 
does not apply to a person who severs with the con- 
sent of the owner, or who has a legal right to sever, it 
seems to me, with all deference to his views, that his 
reasoning from such a premise is not applicable to 
the undisputed facts in this case. While it is true that 
the definitions of “‘ willful’? and * willfully,” as con- 
tained in section 718, were left out by the amendment 
of that section by chapter 384, Laws 1882, their omis- 
sion does not change the meaning of those terms, but 
leaves the meaning to be ascertained and determined 
in the light of the decisions of the courts and the text- 
writers upon that subject. The definitions as contained 
in section 718, Penal Code, and left out by the amend- 
ment of 1882, especially as that definition was not 
changed in any respect, will at least be entitled to re- 
spectful consideration as expressive of the meaning 
given those words by the codifiers and the Legislature. 
Now if we turn to 2 Revised Statutes, marginal page 
693, we find that this offense was defined in the same 
terms as in section 640, subdivision 3 of the Penal 
Code, which is said to be a re-enactment or substitute 
for that provision of 2 Revised Statutes, section 15, 
subdivision 4, marginal page 693. The words “ mali- 
cious ’’ and *‘ willful,’’ as used in the provisions of the 
Revised Statutes, supra, and the Penal Code, have not 
the same or equivalent meaning; for the word “ will- 
ful” is employed in some of the provisions defining 
misdemeanors, called ‘ willful trespass,’’ the word 
*‘ malicious” in defining others, and the word “ un- 
lawful’’ in defining still others. The language of the 
decisions of courts and text-writers upon criminal law 
make a marked distinction in the meaning of the 
words “willful” and ‘“‘amalicious;’’ and 'that differ- 
ence, I think, is in harmony with the definitions of 
those as given. § 718, Pen. Code. Bishop, in his work 
upon Criminal Law, says: ‘A Massachusetts case de- 
cides that the word ‘maliciously,’ in the statute 
against malicious mischief, is not sufficiently defined as 
‘the willfully doing of any act prohibited by law, and 
for which the defendant had no lawful excuse,’ but it 
means more. Com. v. Walden, 3 Cush. 558."" § 429. 
The same author says: ‘The words ‘willful and 
malicious’ cover together a broader meaning than the 
word ‘ willful’ alone.’’ § 429. ‘* Willfully ’ sometimes 
means little more than plain ‘intentionally’ or ‘ de- 
signedly.’” § 428. Colt, J., in Com. v. Williams, 110 
Mass. 401, in discussing the difference in the meaning 
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of ‘willful’? and ‘‘ malicious,” says: ‘‘The injury 
must not only be willful—that is, intentional and by 
design, as distinguished from that which is thought- 
less or accidental—but it must, in addition, be mali- 
cious in the sense above given;”’ that is, an act or in- 
jury done, either out of a spirit of wanton cruelty, or 
black or diabolical revenge. Willfulness is implied in 
maliciousness, but maliciousness is not implied in 
willfulness. ‘‘To make *‘ willful’ imply both a wrong 
and malice is to give to it a force and effect beyond 
what it will bear, or what can be maintained, either in 
common acceptance or its legal import.’’ Com. v. 
Kneeland, 20 Pick. 245. It seems to me very clear that 
maliciousness is not an element in the offense defined 
in subdivision 3, section 640, Penal Code. Second 
Division, Oct. 22,1889. Anderson v. How. Opinion by 
Potter, J. Haight, Bradley and Brown, JJ., dis- 
senting. 


TRIAL— READING PLEADINGS — COST OF APPEAL.— 
(1) In an action against a railroad company for injuries 
to a passenger, when defendant in its answer denies 
information as to certain allegations in the complaint, 
and afterward stipulates that it will admit its liability 
** for damages in consequence of the fall of the raiJroad 
bridge, * * * thus narrowing the issues to the 
plaintiff's injury, and the amount of damages suffered 
by her,” it is proper for the plaintiffs attorney, in 
summing up, to read portions of the answer, and com- 
ment thereon, as showing what facts were admitted. 
(2) An application under the Code of Civil Procedure 
of New York, section 3251, for damages by way of 
costs for the jdelay caused by an appeal, will not be 
granted where the appeal presents debatable ques- 
tions which had not been settled at the time it was 
brought. Second Division, Oct. 29, 1889. Tisdale v. 
Delaware & Hudson Canal Co. Opinion by Vann, J. 
Affirming 42 Hun, 654, mem. 


—-—_——_—_—_ 


NOTES. 


N Union Hotel Co. v. Hersee, 79 N. Y. 456, the ar- 

gument of Grover Cleveland was reported as that 

of George Cleveland. Both were rising men, the latter 

being a bakiug-powder manufacturer of this city. 
Such is fame! 


Mr. F. J. Fithian, in his brief for appellant in Bruce 
v. Platt, 80 N. Y. 379, observed: ‘‘It is easy to pro- 
nounce ‘trippingly with the tongue’ that ‘ justice re- 
quires’ this or that. But all experience shows that 
*God’s great gift of justice to man’ can only be safely 
administered by being carefully weighed and meas- 
ured according to the law and the testimony, and 
not shovelled out by an ad captandum asser- 
tion.” 


In a commendatory tice of Tied on Com- 
mercial Paper, the Railway and Corporation Law 
Journal says: ** But why, in the name of all that is 
serious and of good report among grown men, does the 
author insist and persist in dach of his books in affix- 
ing to his name his school-boy degrees? It makes the 
judicious grieve to find so good a set of books aa Prof. 
Tiedeman’s disfigured in such an adolescent fashion. 
To proclaim to agibing world that one has actually 
taken two degrees in course is too awfully downy for 
any thing. The writer hereof is not moved hereto by 
disappointment, or out-in-the-cold-edness, or envy — 
basest of motives. God forbid! It happened to him 
when he was a very young man, at three different 
times, that learned schoolmen certified in question- 
able Latin that he had, as it were, eaten a certain 
number of dinners. But he is as often tempted to 
write ‘Gentleman’ after his name on the title of law 








—— 
books, or to affix thereto a statement that he has re. 


cently been vaccinated, or that he was formerly peou. — 


niarily interested in an establishment that then did 


and now does manufacture and vend an excellent sort — 
of varnish, as to tie to his name, on title pages or any~ © 
where else, the certain Roman letters usually under. | 
stood to signify that his father sent him when a lad to © 
college, and persisted in it until the teachers would 
Rather 


not have the young man around any longer.”’ 
plain-spoken, but sound. 


To Lord Chief Justice Coleridge, who is a good 


judge of literary style, we commend the following ex- — 


tract from an opinion by Judge Van Wyck of the 
Brooklyn City Court: 


printed brief, Hickey v. Taafe, 105 N. Y. 26, {and ap- 


pealed to this court to apply the rules of law therein 


stated to the subject-matter of this case. They differ 


not on the law, but ou the application thereof to the © 


facts of this case. In this age of multiplicity of books 
of reports and text-writers filled with conflicting ideas 
distinguishing refinements and doubts of all degrees, 
this harmony between contending parties in respect 
to the rule relied upon by them is so pleasant and un- 
usual that we cannot refrain from expressing our sense 
of gratitude to the court of last resort for the benefit 
conferred upon bench, bar and litigants, when it in a 


single opinion with clearness of discernment and ~ 


exact and maxim-like language has reduced to pure 
crystals the real saccharine of a master’s duties to his 
servants in respect to the dangers of machinery, found 
scattered and diffused ina weak solution in number- 
less cases distinguished, questioned, conflicting and 
confusing. That caseon this branch of law relieves 
clients of doubts and counsel from labored research 
among-the accumulated volumes of the past. We shall 
content ourselves with testing the facts of this case in 
the report of that case to ascertain if either of thetwo 
crystals of duties alleged to have been broken by de- 
fendant are still perfect in form or shattered.”” Judge 
Peckham should feel the force of this judicial com- 
pliment. 


At Springfield, Ill., in the midst of their rising for- 
tunes a heavy blow fell upon them. A religious revi- 
val was in progress at the time, and the fathers of the 
church not only launched forth against us in their ser- 
mons, but by some political manceuvre got the city to 
pass a new law cnjoining a heavy license against our 
“unholy’’ calling; I forget the amount, but it was 
large enough to be prohibitory. Here was a terrible 
condition of affairs—all our available funds invested, 
the Legislature in session, the town full of people, and 
by a heavy license denied the privilege of opening the 
new theater! In the midst of their trouble a young 
lawyer called on the managers. He had heard of the 
injustice, and offered, if they would place the matter 
in his hands, to have the license taken off, declaring 
that he only desired to see fair play, and he would ac- 
cept no fee whether he failed or succeeded. The case 
was brought up before the council. The young lawyer 
began his harangue. He handled the subject with 
tact, skill, and humor, tracing the history of the drama 


from the time when Thespis acted in a cart to the a 


stage of to-day. He illustrated his speech with a 
number of anecdotes, and kept the council in a roar 
of laughter; his good humor prevailed, and the exor- 
bitant tax was taken off. This young lawyer was very 
popular in Springfield, and was honored and beloved 
by all who knew him, and after the time of which I 
write, he held rather an important position in the 
government of the United States. He now lies buried 
near Springfield, under a monument commemorating 
his greatness and his virtues —and his name was 


Abraham Lincoln !—Atdobiogruphy of Joseph Jefferson — 


in ** The Century.” 





“The counsel of appellant and © 
respondent have cited, both on oral argument and — 
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4 CURRENT TOPICS. 
ood HERE are certain advantages in legislative 
(Os 4 divorce —the number of divorces and of ap- 
be . o plications for divorce must necessarily be compara- 
and | tively few, and the Legislature is kept out of worse 
ap- mischief. Mr. John Alexander Gemmill sends us a 
‘ein work entitled ‘‘ The Practice of the Parliament of 
ffer Canada upon Bills of Divorce, including an histori- 
a cal sketch of Parliamentary Divorce and summaries 
oa of all the Bills of Divorce presented to Parliament 
,e8, from 1867 to 1888, also notes on the Provincial 
ect Divorce Courts, etc.” It is somewhat amusing, not 
un- @%  tosay startling, to find in the dedication that Par- 
a liament is recognized ‘‘ as the custodian of the mor- 
~ als and well-being of the community.” Probably 
nd no one ever thought of our Legislature, or even of 
ire ' Congress, in that light. It may be permitted us to 
nis » doubt that any Legislature is entitled to that de- 
nd scription, or was ever any better than the average of 
ar ‘ : é , 
nd ' thecommunity. There is a good deal of interest in 
es the book outside of the technical part, especially in 
ch the report of some of the debates on some of the 
all @ bills. These show the practical absurdity of the 
in “# scheme of legislative divorces. It seems absurd 
vo x . : 
rs _ enough in theory to be obliged to resort to the Leg- 
76 _  islature for leave to rescind a private contract, and 
not to the courts, and the practical result is fre- 


i 
> quently a dissent, which naturally arises in such a 

r body, composed of so many members, not accus- 
i- _ tomed to sifting or weighing evidence, and gov- 
e " erned too much by feeling and prejudice. In avery 
"important case reported in this volume, the bill was 
passed by a vote of 32 to 19, and it must be con- 
ceded that the evidence was not at all conclusive. 
-@ «The Canadian system however is much more hu- 
» mane and equitable than that of England, for it 
> puts the sexes on the equal footing, and does ‘not 
' give the husband the cruel advantage which the 
“= English law affords him. As in England, both par- 
-@ ties are permitted to remarry, which is right and 
“@ politic. In twenty years there have been only 135 
-@ divorces granted in Canada, and of this number 122 
_ were for adultery and 10 for cruelty. The rest were 

for nullity of the contract, The sexes stood about 
equal, the applicants being 69 men to 66 women. 
Twenty-six were granted by Parliament, and 135 by 
the law courts of Nova Scotia, New Brunswick and 
British Columbia. Mr. Gemmill is entitled to em- 
phasize the contract between these statistics 
and those of the United States for the same 
period, and to draw an inference in favor of the leg- 
_ islative system. For the period in question the ratio 
_ of divorce to population in Canada, on the basis of 
' the census of 1881, is 1 to 37,283, while in the 
_ United States, on the basis of the census of 1880. 
the ratio is 1 to 150 persons. Between 1867 and 
Vou. 41—No. 2. 
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1886 there were 328,716 divorces granted in the 
United States; 65 per cent were granted to wives. 
Six thousand one hundred and twenty-two husbands 
got divorces on account of the cruelty of their wives. 
Wives got divorces for the following causes, among 
others: Keeps a saloon, and keeps his wife awake 
by talking. Does not wash himself. Has accused 
his wife’s sister of stealing. Does not speak to his 
wife for months at atime. (It seems hard to find 
the mean between too much and too little talk.) 
Made her climb a ladder to drive nails, and lassoed 
her on her way down. Abused her for having two 
teeth pulled. Makes her drop on her knees and 
imitate a dog when he cries, ‘‘ Down, charge!” 
Makes her black his boots. Treats her as a child. 
Enlisted in the navy. Importuned her to deed 
him her property. Quotes Scripture about wives 
obeying their husbands. Threw her ‘‘ little curly 
dog into the fire, and then I broke down.” ‘‘Cut 
off my bangs by force.”” Would never cut his toe- 
nails, and scratched her every night, especially as 
he was restless. ‘Has never offered to take me 
out riding.” Will not work except on Sundays. 
Husbands got divorces for the following causes, 
among others: Said ‘* You are no man at all.” Re- 
fused to cook, and never sewed on his buttons. 
Would not have sexual intercourse except by per- 
mission of the chief of the ‘* Brotherhood of the 
New Life.” Pulled him out of bed by his whiskers. 
Called him a good-for-nothing vagabond. Goes 
gadding, and makes him cook his own supper. 
Took all the covering off the bed, leaving him to 
shiver till morning. Struck him a violent blow 
with her bustle. No offspring. Keeps him awake 
nights trying to get him to convey his property to 
her. Would not walk with him on Sunday, and 
“heaved ” a teapot at him, and pulled out his hair. 
(Tuft marked Exhibit A.) Evinced a hasty temper 
Shot an old sweetheart. On the bridal tour fell in 
love with a German. Made him eat at a restaurant 
under threat of her brothers thrashing him. Says 
she will drown herself rather than have another 
child. If an inference as to the comparative morality 
of the two countries could be drawn from these sta- 
tistics, it would make a melancholy and dishearten- 
ing showing for the United States, but as a Canada 
newspaper observes, ‘‘It can be shown that facili- 
ties for divorce can have little to do with the moral- 
ity of a people. In South Carolina, for example, 
divorce cannot be obtained from either the Legisla- 
ture or the courts of law, yet statistics show that in 
this State there is more crime, vice and immorality 
in proportion to the population than in any other 
State of the American Union.” There is only one 
cause for divorce in New York, and yet it would be 
assuming too much to say that her population is 
more virtuous than that of many States which have 
easy divorce laws. 





“Orime, its Nature, Causes, Treatment and Pre- 
vention,” is the title of a book by Judge Sanford 
M. Green, of Michigan, which has afforded us a 
good deal of instruction in the careful reading which 














THE ALBANY LAW JOURNAL. 


1 








we have taken time to give it. The work is issued 
by its venerable author at the age of above eighty 
years, and as he tells us, is founded to a consider- 
able extent on instructions which he has given for 
many years to juries in criminal cases and in sen- 
tencing persons convicted of crime. The book 
speaks the mellowed wisdom of a long experience, 
and the promptings of a humane and temperate na- 
ture. While the author treats the criminal as a sick 
man to a certain extent, he does not, like the mod- 
ern advanced school of physicians, propose to let 
him run up and down in his delirium, slaying and 
spoiling at his crazy will, but proposes to put whole- 
some restraints upon him until the evil spirit shall 
have departed out of him, for the recuperation of 
the patient himself and the safety of society. There 
is on the one hand none of that morbid sentimen- 
tality which seems to consider that the community 
ought not to protect itself against the raids of crimi- 
nals, and on the other none of that unfeeling harsh- 
ness which deems every criminal an outlaw to whom 
society owes no duty. Judge Green, in speaking of 
the causes of crime, treats of heredity, accidental 
prenatal influences, intemperance, ignorance, idle- 
ness, avarice, cupidity, personal ambition and the 
conflict of capital and labor. In the treatment of 
crime he speaks of its treatment prior to the present 
century, of its treatment and the condition of pris- 
ons at the present time; of the principles which 
should govern all actions relative to crime; of some 
of the evils of our present system of punishment; of 
the proper treatment and discipline of criminals. 
Under the head of prevention of crime, he speaks 
of education, the prevention of intemperance, and 
the harmonization of the interests of capital and la- 
bor. In conclusion he recommends convict labor, care 
for the welfare of those who have been released, ex- 
clusion of foreign paupers and criminals, and equal 
education of the sexes, As we expected, Judge 
Green is not in favor of capital punishment. In re- 
gard to intemperance his recommendation is to edu- 
cate both sexes in a thorough knowledge of the 
evils, so that “the sentiment in favor of prohibition 
will become practically unanimous when they be- 
come men and women.” He has a strong aversion 
to fines. He says they have “ no element but mean- 
ness,” and that ‘‘ the money is taken from the crimi- 
nal without any pretense of rendering the least ben- 
efit to him on account of it.” We do not find his 
views on the subject of the test of mental responsi- 
bility. So good and so meaty a book deserves an 
index, which it lacks. The words of Judge Green 
carry the weight due to the reflections of a calm and 
philosophic observer, gathered in a long life of 
useful public service, and commended to society by 
their humanity, their hopefulness and their prac- 
ticability. We have read them with equal rever- 
ence and admiration. An excellent portrait of the 
author is prefixed. The volume is published by 
J. B. Lippincott Company, of Philadelphia. 


By the sudden death of Chancellor Pierson the 
capital has lost one of its representative and most 





characteristic figures. On the last occasion when — 


we met him — at the dinner to Judge Danforth, on 


December 18 — he prophesied, in his humorous way, 
that he would ‘‘ outlive those who sat about the © 
board, and many of those who should come after ~ 


him.” The chancellor was a lawyer by education, 


but for many years had been a banker. He was pre- 4 


eminently a man of affairs, and was distinguished 


for humor, tact and good nature in the best sense of — : 


the term. Geniality in him assumed the proportions 
of genius. Interested in public enterprises, and es- 
pecially in the cause of education, he has exerted a 
beneficial influence, and will be much missed, al- 


though he had passed the scriptural limit of man’s 


age. 


The State Bar Association offer an attractive 
program of exercises at the annual meeting on the 
21st and 22nd of this month. The address of Mr. 
Ingersoll will doubtless fill the great hall to its 
utmost capacity. The other exercises promise to be 
entertaining and profitable. The correct title of 
Mr. Fiero’s paper is “ What can be done to relieve 
our courts?” 





NOTES OF CASES. 


N Peyton v. Texas & P. Ry. Co., Supreme Court 
of Louisiana, October, 1889, it was held, that 

it is not contributory negligence in a person to risk 
his life in an effort to rescue another from a sudden 
peril or great bodily harm. The court said: “ While 
plaintiff and a large number of other visitors at the 
fair were standing on a temporary platform erected 
near the grounds, awaiting an outgoing train, on 
which they intended to return to the city, he no- 
ticed on the track, and in dangerous proximity to 
the approaching train, a person, who was a friend 
of his, and who was in an inebriate condition, 
standing with his back to the train, and apparently 
unconscious of threatened peril. He at once re- 
solved to save his friend, and running to him, he 
succeeded in pushing him off the track, but was 
himself struck by the pilot-beam of the locomotive 
to which the train was attached, and received in- 
juries. * * * The argument is that plaintiff 
brought on the accident himself by his reckless at- 
tempt to jump on a railroad track immediately in 
front of an approaching train, at a close and dan- 
gerous distance from it. Plaintiff testifies, and he 
is corroborated by several unimpeached eye-wit- 
nesses, that without his or other prompt assistance 
the intoxicated man on the track would have been 
run over, and probably killed. Plaintiff, who was 
a strong and vigorous man — of more than ordinary 
strength -— states that from the appearance of things 
he believed that he could save the man and avoid 
injury himself. Similar positions and circumstances 
have several times been presented to judicial inves- 
tigation, as involving the question of negligence, 
and have been variously construed. But the opin- 
ion which commends itself to our approbation, as 
resting on sound principles of humanity, is to the 
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effect that they do not constitute contributory neg- 
_ ligence on the part of the person who is injured in 
the attempt. Text-writers on railroad law and kin- 
_ dred subjects have formulated the rule thus: ‘When 
’ one risks his life, or places himself in a position of 
' great danger, in an effort to save the life of 
' another, or to protect another, who is exposed 
_ to a sudden peril or in danger of great bodily 
" harm, it is held that such exposure and risk 
for such a purpose is not negligent. The law 
has so high a regard for human life that it will not 
impute negligence to an effort to preserve it, unless 
' made under such circumstances as to constitute 
- rashness in the judgment of prudent persons.’ The 
principle was culled from a well-considered opinion 
_ of the Court of Appeals of New York, in the case of 
| Eckert v. Railroad Co., 43 N. Y. 503. Beach Cont. 
p Nee. 45; 2 Thomp. Neg. 1174; Pierce R. 328; Ror. 
 R. 1029. The ruling has received subsequent judi- 
cial sanction, and appreciating it as rational, and as 
tending to foster a proper spirit of generous im- 
_ pulses toward persons who are in danger, we add 
_ our indorsement to that of other courts of last resort 
in other States of the American Union. The evi- 
dence is satisfactory on the point that the attempt 
of plaintiff to save the life of a human being, or at 
least to rescue him from imminent peril, cannot be 
_ characterized as rash or reckless, in the judgment of 
prudent men, and that his venture would have been 
successful and harmless if the train had not ap- 
| proached the station with reprehensible speed.” 





















| In County of Nelson v. Northcote, Supreme Court of 
" Dakota, October 10, 1889, defendants, knowing a 
county treasurer to be a defaulter, lent him money 
- and certificates to enable him to have his accounts 
4 audited, and to conceal from the board of county 
' commissioners the fact of his embezzlement of the 
' funds of the county, after which he embezzled a 
~ further sum and fled from the Territory. Held, that 
~ the damage that the county sustained by reason of 
‘such act of defendants was too contingent, remote 
and indefinite to constitute a cause of action. The 
court said: ‘‘What damage has the plaintiff sus- 
tained by reason of the fraudulent acts alleged and 
found against the defendants? It lost no claim or 
lien against the property of Holman, for it had no 
lien thereon. Nor is it even alleged that he at any 
~ time had any property from which the deficit could 
have been made. It did not lose custody of his 
' body, for he had not been arrested, nor so far as the 
" record indicates, had any steps whatever been taken 
tothat end. There is nothing to show that any 
~ such proceeding was contemplated. All that can 
" be said is, that if the defendants had not by their 
' fraudulent act in loaning Holman the money and 
" certificates, and thus have enabled him to deceive 
the board of county commissioners, he could not 
" have concealed the first of his embezzlement, that 
“they would have discovered it, and having discov- 
@red it, would have prosecuted him criminally, and 
brought actions against him to recover the amount. 
Upon what theory can an action for such an injury 



































be maintained? How is the tact tnat the puaintiff 
refrained from procuring the arrest of the defaulter 
because of this act of the defendants to be estab- 
lished? By what process are we to determine what 
designs the county commissioners would have formed 
in their minds had they known facts of which they 
were ignorant, or having ascertained them, what 
action they would have taken? We may speculate 
on what men would ordinarily do under such cir- 
cumstances, but to prove precisely what they would 
do, so as to know it as an established fact, is an ab- 
solute impossibility. But if we assume that the 
county commissioners, had it not been for the 
fraudulent act of the defendants, would have dis- 
covered the embezzlement by Holman, and removed 
him from office, could we then say that the plaintiff 
had shown itself entitled to recover against the de- 
fendants for the amount stolen subsequent to Janu- 
ary 5, 1886, the day the fraud was committed which 
enabled Holman to conceal his crime? To do this 
we should be obliged to determine that the county 
treasurer who would have been appointed to succeed 
him would have been more honest, and not have 
embezzled the funds. How is this to be proved? 
How is it to be determined who they would have 
appointed, or that such appointee would not have 
embezzled the county’s funds, or that they might 
not have been stolen by some one else? Such facts 
are not susceptible of legal proof. They are wholly 
conjectural, and beyond the limits of the knowledge 
of mankind. And though it is not alleged that 
Holman at any time had any property, yet if we as- 
sume that he had, we cannot undertake to say that 
he might not have sold it to a bona fide purchaser, 

or that some other creditor would not have attached 
it. It is therefore impossible to determine whether 
the plaintiff would have discovered the embezzle- 
ment, and had Holman arrested, or have recovered 
the amount embezzled, had the defendants not 
loaned him the money or certificates; and it is 
equally impossible to ascertain whether he would 
have been suspended from his office, or his successor 
therein would not have embezzled a like sum. It is 
not apparent wherein the plaintiff has sustained any 
damage by the fraud or wrong of the defendants; 
but if it has, it is impossible of ascertainment, and 
is too contingent, remote and indefinite to consti- 
tute a cause of action. The act of the defendants 
in loaning him the money and certificates was not 
illegal. It was lawful in itself, and cannot be made 
the ground of a recovery against them. This case 
is analogous to that of Bradley v. Fuller, 118 Mass. 
239; Morgan v. Bliss, 2 id. 111, and Randall v. Haz- 
elton, 12 Allen, 412. The allegation of conspiracy 
in the complaint does not change the nature of the 
action. The ground of the action is the fraud com- 
mitted, the wrong done, and the damage occasioned 
thereby. An allegation of conspiracy is doubtless 
proper when it is sought to charge two or more de- 
fendants with combining or acting jointly to accom- 

plish the wrong complained of, but it is not essen- 
tial for any other purpose. Verplank v. Van Buren, 

76 N. Y. 247; Parker v. Huntington, 2 Gray, 124; 
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Laverty v. Vanarsdale, 65 Penn. St. 507. The cases 
relied upon by the plaintiff (Zabriskie v. Smith, 18 
N. Y. 328; Pasley v. Freeman, 2 Smith Lead. Cas. 
75; Endsley v. Johns, 60 Am. Rep. 572, and others) 
are not analogous to the case at bar, and do not sus- 
tain the plaintiff's contention.” 


In State v. Gilman, Supreme Court of Appeals of 
West Virginia, November 9, 1889, it was held 
that a statutory provision that no person, without 
a state license therefor, shall ‘* keep in his posses- 
sion, for another, spirituous liquors,” etc., is un- 
constitutional and void. The court said: ‘‘ There 
are inalienable and indefeasible rights, which no 
man, or set of men, by even the largest majority, 
can take from the citizen. They are absolute and 
inherent in the people, and all free governments 
must recognize and respect them. Therefore it is 
incumbent upon the courts to give to the constitu- 
tional provisions which guaranty them a liberal con- 
struction, and to hold inoperative and void all stat- 
utes which attempt to destroy or interfere with 
them. Cooley Const. Lim. (35), 44. It can hardly 
be questioned that the right to possess property is 
one of these rights, and that that right embraces 
the privilege of a citizen to keep in his possession 
property for another. It is not denied that the 
keeping of property which is injurious to the lives, 
health or comfort of all persons may be prohibited 
under the police power. The maxim, sic utere tuo 
ut alienum non ledas, being of universal application, 
it must, of course, be within the range of legisla- 
tive action to define the mode and manner in which 
every one may so use his own as not to injure 
others. But it does not follow that every statute 
enacted ostensibly for the promotion of these ends 
is to be accepted as a legitimate exercise of the police 
power of the State; and much less is such the case 
when the statute is merely claimed by its defenders to 
be intended for that purpose. The court, in its opin- 
ion in Mugler v. Kansas, says: ‘‘ The courts are not 
bound by mere forms, nor are they to be misled by 
mere pretenses. They are at liberty—indeed, are 
under a solemn duty—to look at the substance of 
things, whenever they enter upon the inquiry 
whether the Legislature has transcended the limits 
of its authority. If therefore a statute purporting 
to have been enacted to protect the public health, 
the public morals, or the public safety, has no real 
or substantial relation to those objects, or is a pal- 
pable invasion of rights secured by the fundamen- 
tal law, it is the duty of the courts to so adjudge, 
and thereby give effect to the Constitution.” 123 
U. 8S. 661. The keeping of liquors in his possession 
by a person, whether for himself or for another, 
unless he does so for the illegal sale of it, or for 
some other improper purpose, can by no possibility 
injure or affect the health, morals or safety of the 
public; and therefore the statute prohibiting such 
keeping in possession is not a legitimate exertion of 
the police power. It is an abridgment of the 
privileges and immunities of the citizen without 
any iegal justification, and therefore void. But it 





seems to me the said provision of the statute is in 
violation of that provision of our State Constitution — 
which declares that “ laws may be passed regulating ~ 
or prohibiting the sale of intoxicating liquors within — 
the limits of this State.” Art. 6,§46. * * * 
granting an express authority to the Legislature to 
regulate or prohibit the sale, there is an implied in- — 
hibition to the exercise of any authority in respect 
to that subject which is not embraced in the grant, 
This rule is simply an application of the old maxim, 
expressio unius est exclusio alterius, which Lord Ba- 
con concisely explains by saying: ‘As exception 
strengthens the force of a law in cases not excepted, 
so enumeration weakens it in cases not enumerated,’ 
The express power here given to regulate or pro- 
hibit the sale of liquors, unless it was intended to 
limit the legislative authority, would render this 
provision of the Constitution wholly nugatory and 
useless; because, as we have seen, without this pro- 
vision the Legislature would have had plenary power — 
over the whole subject. It could not only have 
legislated in respect to the prohibition and sale of 
liquors, but in all other respects. It seems to me 
therefore that the purpese and effect of this con 
stitutional provision was and is to restrict and limit 
the legislative authority to the powers expressly 
granted therein,—that is, to the power to regulate 
or prohibit the sale of liquors; and, consequently, 
a legislative act not within the legitimate scope of 
this express grant, unless it is a fair and reasonable 
exercise of the police power, must be held uncon 
stitutional and void. From what we have already 
said, it is apparent that the provision of the statute 
under consideration is not a fair and reasonable 
exercise of the police power, nor has it any refer 
ence to the prohibition or sale of liquors. It is 
simply an attempt to make the possession of liquor 
for any purpose acrime. A very different question 
would be presented if the act had made it unlawful 
for any person to keep intoxicating liquors in his 
possession, either for himself or for another, for the 
purpose of selling it, or as a device to evade the 
revenue laws, But this provision has nothing in t 
of that kind. It makes the mere possession for ah 
other, without regard to the intent or purpose of 
either the possessor or of the person for whom it # 
kept, acrime. It would seem that if it is a crime, 
or in contravention of the revenue laws, for one 
person to keep liquor in his possession for another, 
it would be equally so for him to keep it in his 
possession for himself; but under this act the latter 
is no offense; and ¢ converso, it would seem that if 
the keeping of liquor, or any other property, by # 
person for himself, is lawful, it would be equally 
lawful for such person to keep it in his possessioa 
for another.” 
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NEGLIGENCE—CONTRIBUTORY AND IM 
PUTED. 
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PENNSYLVANIA SUPREME COURT, NOV. 11, 1880. 


DEAN V. PENNSYLVANIA RAILROAD Co. 
Plaintiff, by invitation of another, rode with him in ® 
wagon, not for compensation. Plaintiff knew the lo 
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well; knew that he was approaching a railroad crossing, 
and that a train wasdue. He sat with his back to the 
driver, approaching the crossing at a fast trot ; and though 
he might have seen his danger, he did not look, or warn 
the driver, or ask him to stop and listen, or take any pre- 
caution whatever. Held, that as plaintiff was himself 
negligent, he could not recover for injuries received in a 
collision with the train. 

Had plaintiff not been guilty of negligence, the negligence of 
the driver could not be imputed to him. 


RROR to Court of Common Pleas, Allegheny 
county. 


Edward Campbell, Thomas Patterson fjand David Q. 
Ewing, for plaintiff in error. 


John H. Hampton, William Scott and George B. 
Gordon, for defendant in error. 


CLARK, J. The plaintiff, Isaac N. Dean, while cross- 
ing the tracks of the defendant company’s road at 
Frost Station, Fayette county, in a wagon, on the 
morning of the 25th of November, 1882, was struck by 
the locomotive of a passing train; and this suit was 
brought to recover damages for the injuries sustained 
through the alleged negligence of the defendant on 
that occasion. The negligent act complained of is, that 
although the train was running at the rate of thirty 
or forty miles an hour, no sufficient warning of its ap- 
proach to the crossing was given, either by blowing 
the whistle or ringing the bell. On the part of the de- 
--fendant, it is contended, that assuming this to be so, 
the plaintiff, not only through the negligence of the 
driver of the wagon, but by his own negligence, con- 
tributed to the injury, and therefore cannot recover. 
William Fields was the owner of the horses and wagon, 
and was the driver. That he was guilty of negligence 
cannot be denied. It was his duty to anticipate the 
_ probable passage of trains on the railroad, and before 
" attempting to cross the tracks, to stop, look and listen 
for their approach; and this, the plaintiff frankly ad- 
mits, Fields failed to do. When he left the corner of 
the Blackburn House, some three hundred feet dis- 
tant from the crossing, he trotted his horses to the 
brow of the hill — a little more than half way — and, 
checking them there a little, he started down the hill, 
ata fast trot, to the railroad, where the collision oc- 
¢urred. Mr. Gilmore, an engineer, culled by the plain- 
tiff, testifies that the locomotive and cars on the track 
_ were plainly visible to a person riding in a wagon on 
g the public road at almost any point for a distance of 
- one thousand three hundred feet, subject to such tem- 


| porary obstructions as might exist from intervening 


buildings and trees; and it is conceded on all hands 
" that at a point ten feet from the railroad the track it- 
- self was visible for a quarter of a mile or more. Having 
failed to stop, look and listen, he undertook to cross 
- the railroad tracks. Fields failed to perform a duty 
| which the law plainly imposed upon him, and he was 
therefore guilty of negligence which contributed to 
the injury. 
But can the negligence of Fields be imputed to 
_ Dean? In Lockhart v. Lichtenthaler, 46 Penn. St. 151, 
| it was held that where a passenger in a carrier vehicle is 
injured by a collision resulting from the negligence of 


"those in charge of it and those in charge of another 


_ Vehicle, the carrier only is answerable for the injury; 
- and this case was followed by Railroad Co. v. Boyer, 
| Penn. St. 91, where the same rule was applied. The 
- decision in Lockhart v. Lichtenthaler was made by 


' adopting the conclusion of the English courts in Bridge 


vy. Railroad Co.,3 Mees. & W. 247 (1838), in the Ex- 
Chequer; Thorogood v. Bryan, 8 ©. B. 115; 65 E. C. L. 
114; and Cattlin v. Hills, id. 123 (1849), in the Common 
_ Bench. These cases were followed in the Exchequer 
_ in Armstrong v. Railway Co., 44 L. J. Exch. 89 (1875); 
L. K., 10 Exch. 47. The principle upon which all these 
English cases appear to have been determined is that 
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the passenger is so far identified with the carriage in 
which he is travelling that want of care on the part of 
the driver will be a defense to the owner of the other 
carriage that directly causes the injury. In Thorogood 
v. Bryan, which is the leading case, a passenger alight- 
ing from an omnibus was thrown down and injured 
by the negligent management of another omnibus, 
and it was held that an action would not be main- 
tained against the owner of the latter if the driver of 
the omnibus in which the passenger was riding, by the 
exercise of proper care and skill, might have avoided 
the accident which caused the injury. The rule as- 
serted is one of general application, no matter whether 
the conveyances are public or private, or whether the 
party injured is conveyed at his own request or at the 
request of the driver. In Lockhart v. Lichtenthaler 
however the rationale of the rule in Thorogood v. 
Bryan was not considered tenable. Indeed, the rea- 
sons assigned for it in the English cases were expressly 
rejected, and the liability of the carrier was put 
upon different grounds — the grounds of public 
policy. ‘‘I would say,” says the learned judge, deliv- 
ering the opinion of the court, “the reason for it is 
that it better accords with the policy of the law to hold 
the carrier alone responsible in such circumstances, as 
an incentive to care and diligence. As the law fixes 
responsibility upon a different principle in the case of 
the carrier, as already noticed, from that of a party 
who does not stand in that relation to the party in- 
jured, the very philosophy of the requirement of 
greater care is that he shall be answerable for omitting 
any duty—which the law has defined’ as his rule and 
guide, and will not permit him to escape by imputing . 
negligence of a less culpable character to others, but 
sufficient to render them liable for the consequences 
of his own.’”’ It will be observed that as the reasons 
assigned for the rule in Lockhart v. Lichtenthaler ex- 
tend only to cases in which the party is injured by the 
joint negligence of his common carrier and another, 
the rule has no application to cases where the injured 
party’s conveyance is private; and this was the ground 
upon which Carlisle v. Brisbane, 113 Penn. St. 544, was 
decided. In that case the conveyance was private, the 
party injured being carried without compensation, 
and both of the negligent parties held to the same de- 
gree of care and diligence. The doctrine of Lockhart 
v. Lichtenthaler was therefore not applicable. The 
principle of Thorogood v. Bryan has been approved in 
some of the States, and in others it has been rejected 
as altogether indefensible. It has been recognized and 
sustained in Vermont (Carlisle v. Sheldon, 38 Vt. 440); 
in Wisconsin (Houfe v. Fulton, 29 Wis. 296; Prideaux 
v. Mineral Point, 43 id. 513; Otis v. Janesville, 47 id. 
422); and in Lowa (Payne v. Railroad Co., 39 Iowa, 
523). On the other hand, the doctrine has been de- 
clared unsound and untenable by the Supreme Court 
of the United States in the very recent case of Little 
v. Hackett, 116 U. S. 366. The doctrine has also been 
disapproved and rejected in New York (Robinson v. 
Railroad Co., 66 N. Y. 11; Dyer v. Railway Co., 71 id. 
228; Masterson v. Railroad Co., 84 id. 247); in New 
Jersey (Bennett v. Transportation Co., 36 N. J. L. 225; 
Railway Co. v. Steinbrenner, 47 id. 161-171); in Maine 
(State v. Railroad Co., 38 Alb. L. J. 269); in Ohio 
(Transfer Co. v. Kelly, 36 Ohio St. 86-91); in Illinois 
(Railroad Co. v. Shacklet, 105 Ill. 364); in Kentucky 
(Turnpike Road Co. v. Stewart, 2 Metc. 119; Rail- 
road Co. v. Case, 9 Bush, 728); in California (Tompkins 
v. Railroad Co., 66 Cal. 163); in New Hampshire 
(Noyes v. Town of Boscawen, 64 N. H. 361); in Minne- 
sota (Follman v. City of Mankato, 35 Minn. 522); in 
Michigan (Cuddy v. Horn, 46 Mich. 596), and in Mary- 
land (Railroad Co. v. Hogeland, 66 Md. 149); while in 
Pennsylvania, as we have already stated, the rule has 
been but partially adopted, and the reasons given by 
the English courts have been expressly rejected. In 
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some of the States, as in Wisconsin, Michigan and 
Towa, a distinction would appear to have been taken 
between a public and a private conveyance; and, as 
an examination of the cases cited will show, it has been 
there held that when the injured person is riding ina 
private conveyance by invitation of the driver, and 
without compensation, the driver will be regarded as 
his agent, and upon that ground the negligence of the 
latter is imputed to the former. In Pennsylvania, 
New York, Ohio, Minnesota and other States, this 
doctrine of agency is expressly repudiated; and it is 
held that in such cases the driver’s negligence cannot 
beso imputed. Thus it will be seen that the cases are 
conflicting. The rulings in England and in this 
country have been in ,the greatest confusion, which 
we think is attributable to the fact that the general 
rule of Thorogood v. Bryan, which for thirty-eight 
years was followed in England and in parts of this 
country, was rested upon wholly indefensible ground. 
The vain effort to sustain arule of law which was at 
variance with reason and common sense has given 
rise to these various conflicting views and decisions. 

The English Court of Appeals however in a very re- 
cent case (The Bernina, 12 Prob. Div. 58, decided in 
January, 1887), expressly overrules the case of Thoro- 
good v. Bryan, and holds that one who is a passenger 
in a public conveyance does not identify himself with 
the conveyance, or the persons in charge of it, and 
that their negligence, direct or contributory, can inno 
respect be imputed tohim. In the judgment of the 
court, Lord Esher, M. R., after an extended review of 
the English and American cases, said: ‘After having 
thus laboriously inquired into the matter, and having 
corsidered the case of Thorogood v. Bryan, 8 C. B. 
115, we cannot see any principle on which it can be 
supported: and we think that with the exception of the 
weighty observation of Lord Bramwell—though that 
does not seem to be a final view—the preponderance of 
judicial and professional opinion in England is 
against it, and that the weight ‘of judicial opinion in 
America is also against it. Weare of opinion that the 
proposition maintained in it is essentially unjust, and 
inconsistent with other recognized propositions of 
law. As tothe propriety of dealing with it at this 
time in a Court of Appeal, it isa case which from the 
time of its publication has been constantly criticised. 
No one can have gone into, or have abstained from 
going into, an omnibus, railroad or ship on the faith 
of the decision. We therefore think that, now that 
the question is for the first time before an English 
Court of Appeal, the case of Thorogood v. Bryan, 8 C. 
B. 115, must be overruled.”” In the case of Little v. 
Hackett, supra, in the Supreme Court of the United 
States, Mr. Justice Field delivering the opinion, says: 
“The truth is, the decision in Thorogood v. Bryan rests 
upon indefensible ground. The identification of the 
passenger with the negligent driver or the owner, with- 
out his personal co-operation or encouragement, is a 
gratuitous assumption. There is no such identity. 
The parties are not in the same position. The owner 
of a public conveyance is a carrier, and the driver, or 
the person managing it, is hisservant. Neither of them 
is the servant of the passenger, and his asserted 
identity with them is contradicted by the daily expe- 
rience of the world.”’ 

Quotations might be given from many cases in the 
different States illustrating the very firm and em- 
phatic manner in which the doctrine of this celebrated 
case had been denied. The authorities in England, 
and the great current of authorities in this country 
are against it. Norcan I see why, upon any rule of 
public policy, a party being injured by the concurrent 
and contributory negligence of two persons, one of 
them (his common carrier) should be held and the 
other released from liability. As to this, I speak only 
for myself. In my opinion, there is no priuciple con- 








sonant with common sense, common honesty, or pub- © 
lic policy, which should hold one not guilty of any — 
negligence, either of omission or commission, for the — 
negligence of another, imputed to him under such cir- © 
cumstances. Although in Carlisle v. Brisbane I may 
appear to have accepted that doctrine, I meant to — 
merely state that the ground upon which this court — 
had rested this rule was better than that taken by the — 
English courts. 

But if this were not so, Fields was not a common 
carrier. Dean was riding in the wagon merely by in- 
vitation of Field, who happened to be going in the di- 
rection of Dean’s home with a load of provisions. He 
was carried without compensation — merely as an act 
of kindness on the part of Fields, who had sole control 
of the team and of the wagon. The case is similar in 
this respect to Carlisle v. Brisbane, supra, and to the 
case of Follman v. City of Mankato, 29 N. W. Rep. 317, 
Weare clearly of opinion that if Dean himself was 
guilty of no negligence, the negligence of Fields can- 
not be imputed to him; but it is in this respect this 
case differs from Carlisle v. Brisbane. In the case just 
cited, Brisbane was a stranger. The accident occurred 
after night, and after a fresh fall of snow. It was 
caused from a defect in the street. There was no evi- 
dence whatever that Brisbane knew that Cornman 
was a reckless or unskillful driver, or that he (Bris- 
bane) saw, or by the exercise of reasonable care at the 
time could see, or ought to have seen, the dangerous 
condition of the streets. Indeed the jury found that 
he was not personally aware of either, and no question 
was raised involving that view of the case. Here how- 
ever the facts are of a different character. Dean knew 
the locality well. He had crossed the tracks frequently 
at this point. He knew that a train was due about 
that time, and that he was approaching the railroad 
track ata fast trot; yet he took no precautions. He 
was certainly responsible for his own negligence. He 
sat with his back to the driver; and although he might 
have seen his danger, he confesses that he did not look. 
He said nothing by way of warning to Fields, nor did 
he ask him to stop to look and listen, orto permit him 
(Dean) to get out; and the danger was as obvious to 
Dean as it was to Fields. The testimony is wholly to 
the effect that the plaintiff committed himself volun- 
tarily to the action of Fields; that he joined him in 
testing the danger—and he is responsible for his own . 
act. The case is ruled by Crescent Township v. Ander- 
son, 114 Penn. St. 643. The judgment is affirmed. 





INSURANCE— ACCIDENT—“ EXPOSURE OF 
THE INSURED TO OBVIOUS RISK.” 


ENGLISH COURT OF APPEAL, AUGUST 9, 1889. 


CORNISH V. ACCIDENT INSURANCE Co., LIMITED.* 
A policy of insurance against accidental death or injury ex- 
cepted accidents happening *‘ by exposure of the insured 
to obvious risk of injury.’’ The insured met his death 
through attempting in broad daylight to cross the main 
line of a railway in front of an approaching train, by which 
he was run over and killed. There was no evidence that he 
was short-sighted or deaf. At the place where the accident 
happened there was no station, or proper crossing; and 
there was no obstruction to prevent a person about to 
cross from seeing an approaching train. Held, that the 
case came within the exception. 
PPEAL from the judgment of Lord Coleridge, C. 
J., at the trial with a jury. The head-note shows 
the facts. 
Jelf, Q. C., and A. T. Lawrence, for plaintiff. 
Reid, Q. C., and Fooks, for defendants. 


Linptey, L. J. This is an action brought by the le- 
gal personal representative of the late Richard Cornish 


* 23Q. B. Div. 453. 
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to recover the sum of £1,000, being the amount for 
which he had effected a policy with the defendants. 
Mr. Cornish was a farmer in Herefordshire. He had 
a farm which was intersected by a railway. He wasin 
the habit of crossing the railway to get from one part 
of his farm to the other, and was killed whilst so do- 
ing in broad daylight one day in July, 1887. He had 
crossed the line to get a match from a man ina field on 
the other side. He had got the match and was recross- 
ing. He had just got on the line of rails nearest to 
him, i. e., the down line, and was recrossing, when a 
train on that line knocked him down and killed him. 
At the place in question there was no statiou; no 
proper crossing; no obstruction to prevent a person 
about to cross from seeing an approaching train. There 
was no evidence that the deceased was short-sighted 


‘or deaf. A train on the up line had passed shortly be- 


fore the accident happened, and the deceased, who was 
then on the other side of the line, had seen this train 
coming and had waited for it. Whether he saw or 
heard the down train which killed him, or whether he 
did not, it is impossible to say. But, if he did not see 
or hear it, he would, nay, he must, have done so, if he 
had been payiug attention to what he was doing. 
There is no ground for imputing negligence to the per- 
sons in charge of the train which knocked him down. 
Under these circumstances the deceased met his death 
by what may be properly called an accident, although 
his own want of care unquestionably contributed to 
his death. The jury in effect found that he was killed 
by accident, as will be seen presently. But the policy 
excepts from the risks insured against cases of death 
happening by “the exposure of the insured to obvious 
risk of injury ;’’ and the defendants contend that this 
case falls within this exception, and that consequently 
they are not liable on the policy. The lord chief jus- 
tice was of this opinion, and he so directed the jury. 
The jury found as follows: ‘‘ We are compelled by the 
ruling of the lord chief justice to find that Mr. Cornish 
lost his life by incurring obvious risk, but we are of 
opinion that it was an ordinary misadventure.”’ 

The question we have to determine is, whether the 
direction of the lord chief justice was right. 

The exception on which the defendants rely is so 
worded as to leave several important matters in doubt. 
The words are ‘‘exposure of the insured to obvious 
risk of injury.” These words suggest the following 
questions: Exposure by whom? Obviouswhen? Ob- 
vious to whom? It is to be observed that the words 
are very general. There is no such word as “ willful,” 
or “reckless,’’ or “‘careless;”’ aud to ascertain the 
true meaning of the exception the whole document 
must be studied and the object of the parties to it 
must be steadily borve in mind. The object of the 
contract is to insure against accidental death and in- 
juries, and the contract must not be construed so as to 
defeat that object, nor so as to render it practically il- 
lusory. A man whocrosses an ordinary crowded street 
is exposed to obvious risk of injury; and, if the words 
in question are construed literally, the defendants 
would not be liable in the event of an insured being 
killed or injured in so crossing, even if he was taking 
reasonable care of himseif. Such aresult is so mani- 
festly contrary to the real intention of the parties that 
a construction which leads to it ought to be rejected. 
But, if this be true, a literal construction is inadmis- 
sible, and some qualification must be put on the words 
used. In the American cases cited by Mr. Jelf, the 
language of the policy was different, but the foregoing 
reasoning was adopted by the court. The real diffi- 
culty is to express the necessary qualification with 
which the words must be taken. In acase on theline, 
ina case of real doubt, the policy ought to be con- 
strued most strongly against the insurers; they frame 
the policy and insert the exceptions. But this princi- 
ple ought only to be applied for the purpose of remov- 





ing a doubt, not for the purpose of creating a doubt, 
or magnifying an ambiguity, when the circumstances 
of the case raise no real difficulty. Without attempt- 
ing to paraphrase the language so as to meet all cases, 
it is, we think, plain that two classes of accidents are 
excluded from the risks insured against, viz., (1) acci- 
dents which arise from an exposure by the insured to 
risk of injury, which risk is obvious to him at the time 
he exposes himself to it; (2) accidents which arise 
from an exposure by the insured to risk of injury, 
which risk would be obvious to him at the time, if he 
were paying reasonable attention to what he was do- 
ing. This last qualification is in accordance with the 
ruling of Cockburn, C. J., in Lovell v. Accident JInsur- 
ance Co., Limited (uot reported), a uoteof which has 
been furnished to us, and is warranted by the language 
used and by the objects to be attained. Any construc- 
tion short of this would be going too far in one direc- 
tion, just as a literal construction would be going too 
far in the other. 

We accept the view of the jury that this accident 
may be called an ordinary misadventure, but the ques- 
tion is, whether the policy covers it. We think not. 
We are not prepared to say that injuries occasioned 
by the negligence of the insured are in all cases ex- 
cepted. Such a construction would render the policy 
little better than a snare to the insured. But thereare 
degrees of negligence, and we are unable to read this 
policy as protecting a man against the consequences of 
running risks which would be obvious enough to him 
if he paid the slightest attention to what he was do- 
ing. In the present case the deceased did in fact ex- 
pose himself to risk of imminent death; that is quite 
clear. If he looked and saw the train coming, the risk 
to which he exposed himself must have been obvious 
to him at the time. Ifthe risk to which he exposed 
himself was not then obvious to him, that circum- 
stance can only be accounted for on the supposition 
that he was not attending to what he was doing, i. e., 
not looking to see if a train was coming, and was near. 
We cannot construe the policy as covering a risk so 
run, and we agree with the lord chief justice that there 
was no question of fact to leave to the jury. The ap- 
peal therefore ought to be dismissed, with costs. 


Bowen, L. J. I concur in the judgment just de- 
livered. I should be disposed to go even further, and 
to say that the risk the insured incurred was obvious 
as being evident to his senses. This was a main line 
of railway which could not be crossed like a street, and 
to cross it in such a place without looking whether a 
train was coming vas to incur an obvious risk of im- 
minent death. I hink that a person who takes sucha 
risk incurs a risk evident to himself. 

Appeal dismissed. 

——__>____—— 


BOND— AUCORD AND SATISFACTION BY 
ONE OBLIGEE. 


QUEEN’S BENCH DIVISION, FEB. 9, 1889. 


STEEDS Vv. STEEDs.* 

In an action by the obligees of a common money bond the 
defendant pleaded accord and satisfaction by delivery of 
stock and goods to one of the plaintiffs. 

Held, that in the absence of facts to rebut the presumption in 
equity that the money was advanced by the obligees as 
tenants in common and not as joint t ts, the def 
afforded noanswer to the action either at law or in equity. 

HE plaintiffs sued the defendants for principal and 
interest due upon a common money bond given by 

the defendants to the plaintiffs in 1869. The defend- 
ant Steeds pleaded that in 1872 he, in full satisfaction 
and discharge of all his liability and that of his co-de- 
fendant under the bond, handed over and transferred 


* 22 Q. B. Div. 537. 
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to one of the plaintiffs certain stock and goods which 
the said plaintiff accepted iu full satisfaction and dis- 
charge of the bond. The defense of the defendant 
Beauchamp was that the accord and satisfaction 
pleaded vy Steeds released him, as surety, from all lia- 
bility under the bond. The plaintiffs made an appli- 
cation to have the whole of the defense struck out on 
the ground that it disclosed no reasonable answer or 
defense to the claim. The application having been dis- 
missed by the master and the jadge in chambers, the 
plaintiffs appealed. 


J. @. Wood, for plaintiffs. 
E. W. Bullen, for defendants. 


Wits, J. The plaintiffs in this case sue for a sum 
of mouey alleged to be due for principal and interest 
on a bond made in their favor by the two defendants. 

One of the defendants pleads that he delivered to 
one of the plaintiffs certain stock and goods which 
were given by him and accepted by the said plaintiff 
in satisfaction and discharge of the money due upon 
the bond. The other defendant pleads that he execu- 
ted the bond as surety and was discharged by the 
transaction set up by the first defendant. 

The plaintiffs apply to have this defense struck out, 
as being no answer totheirclaim. The same question 
arises as to both defendants, and is shortly whether in 
respect of a bond given by C. to A. and B., accord and 
satisfaction made by C. to A. after the cause of action 
had arisen, and accepted by A., is an answer to the 
claim of A. and B. 

On behalf of the plaintiffs two objections are raised. 
1. That in respect of a specialty debt, accord and satis- 
faction of the cause of action by the person or persons 
liable is no more an answer to the action in equity than 
itisatlaw. 2. That evenif it would be so, were the 
bond made in favor of A. alone, accord and satisfac- 
tion with A. is ao answer in equity to the action by 
A. and B. 

It is clear that at law accord and satisfaction of a 
debt due upon a bond is no bar to the action. This is 
however purely the result of a technicality absolutely 
devoid of any particle of merits or justice, viz., that a 
contract under seal cannot be got rid of except by per- 
formance or by a contract also under seal; so that sup- 
posing it had really been the case that in satisfaction of 
an overdue bond for £1,000 the person liable had given 
property worth £2,000, which had been accepted in dis- 
charge of the obligation, still at law the obligee of the 
bond might recover his £1,000 without returning the 
property. 

One would have thought that if the courts of equity 
ever interfered at all to prevent a man from enforcing 
an unconscientious and dishonest demand to which 
there was no answer at law, they would perpetually re- 
strain an action brought under the circumstances de- 
scribed. Mr. Wood however, who is an equity lawyer, 
contended before us that this was a case in which 
equity would follow the law, and would refuse to in- 
terfere, and he laid great stress upon a case of Webb v. 
Hewitt, 3 K. & J. 438, which he said established that 
proposition. We are glad to say that we are unable to 
agree with him, and that we think he has done injus- 
tice toasystem of which one recommendation has 
been supposed to be that it was, sometimes at all 
events, competent to correct some of the worst and 
most odious technicalities of the common law. The 
case cited appears to us to lead to the opposite conclu- 
sion to that contended for, and we think it perfectly 
clear that the ratio decidendi of the learned vice-chan- 
cellor was, that when the plaintiff had accepted 
money’s worth in place of money in discharge of the 
bond, the debt in equity was gone and there was an 
end of it. 

Upon the first point therefore we are against Mr. 








the plaintiffs would have been an answer, the delivery 
to him and acceptance by him of goods in satisfaction 
of the debt would be equally an answer. 

But Mr. Wood is, we think, right in saying that, ag 
the defense is an equitable one, it is equally necessary 
to establish that payment by C., the obligor, to A., the 
latter being joint obligee with B., would in equity be 
an answer to the claim by A. and B. on the bond. We 
cannot follow Mr. Bullen’s argument that as equity 
would treat the satisfaction as equivalent to payment, 
having got so far, he is at liberty to discard any fur- 
ther reference to equity, and say that as at common 
law payment to or release by A. would prevent A. and 
B. from suing, he is now in a position to treat A. as 
having been paid, and say that as this is acommon-law 
action there is the equivalent to a common-law de- 
fense. If he is obliged to resort to equity for his de- 
fense, he must take the equitable principles applicable 
to the circumstances in their entirety; and we must 
therefore inquire what is the rule in equity with re- 
spect to payment to one of two co-obligees or co-cred- 
itors. 

The reason why the defense is a good one at law is 
that the two creditors are treated as having a joint in- 
terest in the debt, with its incident of survivorship, 
and the satisfaction to one of the parties of a joint de- 
mand due to himself and others puts an end to the 
joint demand, and he cannot afterward, by joining the 
other parties with him as plaintiffs, recover the debt; 
nor can a right of action be supposed to exist which, if 
it existed, might survive to the very person who had 
already received full value. Wallace v. Kelsall, 7 M. 
& W. 264. 

In equity however it would appear as if the general 
rule with regard to money lent by two persons to a 
third was that they will prima facie be regarded as 
tenants in common, and not as joint tenants, both of 
the debt and of any security held for it. Petty v. Sty- 
ward, Eq. Ca. Abr. 290; Rigden v. Vallier, 2 Ves. Sen. 
258, cited in the notes to Lake v. Craddock, 1 White & 
Tudor (5th ed.), 208. **Though they take a joint se- 
curity,” says Lord Alvanley, M. R, “each means to 
lend his own money and to take back his own.’’ Mor- 
ley v. Bird, 3 Ves. 631. Where a mortgage debt has 
been paid to one of the mortgagees, accordingly, it was 
held that the land was not discharged, and that the 
concurrence of the other mortgagees was necessary to 
make a good title. Matson v. Dennis, 10 Jur. (N. 8.) 
461. This is on the ground that the debt is held by the 
two in common and not jointly, and the principle 
seems to us equally applicable whether the debt is se- 
cured by a mortgage or is merely the subject of a per- 
sonal contract. The principal right of a mortgagee is 
to the money ; the estate in the land is only an acces- 
sory to that right. 

It is obvious however that this proposition cannot be 
put higher than a presumption capable of being rebut- 
ted. If the money, supposing it to have been lent, 
were trust money, the presumption of a tenancy in 
common on the part of the two trustees could not, as 
it seems to us, arise. Survivorsbip is essential for the 
purposes of trusts, and so there may be a variety of 
circumstances which may settle the question either 
one way orthe other. In the present case we do not 
even know whether the bond was for money lent, or 
what was the groundwork of the obligation, and it is 
clear that if the presumption is that the interest in 
this obligation belonged in equal portions in severalty 
to the two plaintiffs, the plaintiff who was settled with 
by the accord and satisfaction bas been paid his half, 
at all events, and it cannot be recovered again in this 
action. 

We think therefore that we cannot strike out this 
defense as we are invited todo. It seems to us thatit 
must be good for a part of the claim at all events. But 
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we think the statement of defense defective, and that 
Mr. Bullen oaght to amend by a further statement of 
the material facts, and our order is that the statement 
of defense be amended accordingly, and if that be not 
done within ten days, the plaintiff be at liberty to sign 
judgment for haif the amount claimed. We trust that 
upon the amended pleading being delivered the plain- 
tiffs will, if possible, meet it by any necessary addition 
to or correction of the facts alleged, and not repeat a 
motion of this kind, which asks the court to do what 
is to the last degree unsatisfactory, give judgment for 
a defect of pleading and in ignorance of all the facts 
which ought to be known before the rights of the par- 
ties are definitely adjudicated upon. Both parties are 
partly responsible for the present motion and the costs 
of this appeal will be costs in the cause. 

Order accordingly. 


—_——___¢—__—_—_ 
NEW YORK COURT OF APPEALS ABSTRACT. 


ANNUITY — APPORTIONMENT.—When an annuity is 
granted by a will made before the act of New York in 
1875, chapter 542, making annuities created by instru- 
ments made after the passage of the act apportion- 
able, but no time is fixed for the payment thereof, itis 
payable annually after the death of testator, and is 
not apportionable, and on the death of the annuitant 
his legal representatives are not entitled to a propor- 
tionate part of such annuity for the time elapsed since 
the last annual payment. We are not at liberty to de- 
cide the question in this case upon our notions of 
natural equity or justice, provided the settled rule of 
law fixes the rights of the respective parties and de- 
termines the question presented. At common law, 
annuities were not apportionable, subject however to 
two exceptions, viz., where given by a parent to an in- 
fant child (Hay v. Palmer, 2 P. Wms. 501; Reynish v. 
Martin, 3 Atk. 330), or by a husband to his wife living 
separate and apart from him. Howell v. Hanforth, 2 
W. Bi. 1016. These exceptions were founded on rea- 
sons of necessity, and the presumption that such an- 
nuities are intended for maintenance, and are given 
in view of the legal obligation of a parent to support 
his infant children, and of a husband to maintain the 
wife. But with these exceptions it was the uniform 
and unbending rule of the common law, recognized 
both by courts of law and equity, that annuities, 
whether created inter vivos or by will, were not appor- 
tionable in respect of time. This rule, it has been said, 
“proceeds upon the interpretation of the contract by 
which the grantor binds himself to pay a certain sum, 
at fixed days, during the life of the annuitant, and 
when the latter dies, such day not having arrived, the 
former is discharged from his obligation.’’ Luml. Ann. 
291. It resulted from the general rule that if the an- 
nuitant died before, or even on, the day of payment, 
his representatives could claim no portion of the an- 
nuity for the current year. We refer to some author- 
itieslon the general subject: Ex parte Smyth, 1 Swanst. 
887, note; Pearly v. Smith, 3 Atk. 260; Irving v. 
Rankine, 13 Hun, 147; affirmed, 79 N. Y. 636; Wiggin 
v. Swett, 6 Metc. 194; 3 Kent Com. 470; 1 Wms. Exrs. 
835; Hayes & J. Wills, 172, note. In England statutes 
have been enacted from time to time changing the 
harsh and rigorous rule of the common law. The stat- 
ute 4and 5 William IV, chapter 22, was the first stat- 
ute making annuities apportionable in respect of time. 
In construing this statute some of the courts held that 
the statute covered continuing annuities only; that is, 
annuities not terminating with the life of the first 
taker. Reg. v. Lords of the Treasury, 16 Q. B. 
37; Lowndes v. Earl of Stamford, 18 id. 425. This led 
to the enactment of the comprehensive statute, 33 and 
3 Victoria, chapter 35, which made all annuities ap- 
Portionable, and declared that annuities should, “like 








interest on money lent, be considered as accruing 
from day to day, and shall be apportionable in respect 
of time accordingly.’’ There can be no doubt that in 
a case like the present one, arising in England after 
the passage of these statutes, it would be held that the 
annuity was apportionable. But no statute was enacted 
in this State changing the rule of the common law, 
and making annuities apportionable, until the passage 
of chapter 542, Laws of 1875; and as this statute, by its 
terms, only applies to annuities created by instru- 
ments executed after the passage of the act, and in 
case of wills, where the will takes effect thereafter, it 
does not affect the question in this case. There can be 
no doubt that if the testator had in his will directed 
that the annuity of Mrs. Reed should be payable at 
the end of each year after his death, or in quarterly or 
half-yearly payments, or in other words, if he had in 
terms fixed the day of payment, the claim of the repre- 
sentative of Mrs. Reed, that he was entitled to an ap- 
portionment, would, upon the settled rule of the com- 
mon law, be rejected. The case of Irving v. Rankine, 
supra, is a precise authority that the rule of the com- 
mon law was, prior to the act of 1875, the law of this 
State, and that an annuity payable by the terms of a 
will on a fixed day was not apportionable. The rule 
was applied in that case to an annuity given to the 
wife of the testator, payable semi-annually from his 
decease, who died eight days before the semi-annual 
payment became due. The learned counsel for the 
plaintiff insists that the common-law rule of the non- 
apportionability of annuities only applied where the 
day of payment was specifically fixed in the instrument 
creating it, and had no application to the case of an 
annuity given in general terms, as in this case, no day 
of payment being specified. It is quite difficult to see 
any ground for the alleged distinction. The ordinary 
and natural meaning of a direction by one person to 
pay to another a specified sum ‘‘ annually,’ or ‘* each 
year,” is that the specified sum is to be paid in an an- 
nual or yearly payment. The word or phrase, naturally 
interpreted, would be regarded as fixing both the 
measure and time of payment. It would, we think, 
be contrary to the well-understood meaning and char- 
acteristics of an annuity, and to the settled rule that 
in the absence of a different direction in the will or 
instrument creating an annuity it is payable annually 
or yearly, at the end of the year, to restrict the appli- 
cation of the common-law rule of non-apportionability 
of an annuity to cases where the date of payment is 
explicitly declared in the instrument creating it. The 
term ‘‘annuity ” has been variously defined, but the 
definitions, although differing in form, are substan- 
tially alike in meaning. In general terms, it is “a 
yearly payment of a certain sum of money granted to 
another in fee, for life or for years.’’ 2 Wins. Exrs. 
809. See also Luml. Ann. 1; Bac. Abr., tit. ‘‘Annuity.’”’ 
It has long been the settled rule that in case of a will, 
if notime is fixed, an annuity given thereby com- 
mences from the day of the testator’s death, and the 
first payment is to be made at the end of twelve 
months from that time. 2 Wms. Exrs. 1288; Gibson 
v. Bott, 7 Ves. 89; Houghton v. Franklin, 1 Sim. & 8S. 
392. This accords with the definition of an annuity, 
its inherent character, and the language of the testator 
as naturally construed. We have no case where the 
distinction is made that where no time is expressly 
fixed by the will for the payment of an annuity it 
grows due like interest de die in diem, and in case of 
the death of the annuitant within the year, is appor- 
tionable. The authorities are opposed to this view. 
In Carter v. Taggart, 16 Sim. 447, a testator directed a 
fund to be formed for the purchase of bank annuities, 
and charged them with the payment of £150 a year to 
his wife during her life. The question was as to the 
right of apportionment, the wife having died during 
the year. The will did not fix the time for the pay- 
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ment of the annuity, except in the general terms that 
the wife was to be paid so much a year. The court 
held the annuity apportionable, but put its decision 
expressly upon the statute 4 and 5 William LV, chang- 
ing the common-law rule. Trimmerv. Danby, 23 L. 
J. Ch. 979, was the case of an annuity of £150 to A. B. 
for life, no time of payment being fixed. The annui- 
tant died eight days before the end of the year, and it 
was held by Kiddersley, V. C., that under the act of 
4and 5 William IV, the annuity was apportionable. 
In deciding the case, the vice-chancellor, referring to 
the act, said: “It is obvious that that is the very 
case now before the court, namely, that of an annuity 
for life, iu which, unless the annuity had been de- 
clared to be apportionable, it would not have been so 
previously to this act.” The rigid force of the rule 
that the construction, in the absence of a time fixed 
in the will, is that an annuity becomes due and pay- 
able only at the expiration of a year, and thereafter 
year by year, is illustrated by the cases of Irvin v. 
Ironmonger, 2 Russ. & M. 531, and Hawley v. Cutts, 
Freem. Ch. 24. In Irvin v. [ronmonger the testator 
gave an annuity for life, and directed that the first 
year’s annuity should be puid within one month from 
his death, and it was held that, though the first year’s 
payment was to be made at the appointed time, the pay- 
ment of the second year did not become due until the 
end of that year. Inu Hawley v. Cutts the testator gave 
an annuity of £100 per annum, and the chancellor de- 
nied an application to direct that payment should be 
made quarterly, saying that he would not alter the 
payment otherwise than it was in the will. We per- 
ceive no indication on the face of the will in question 
taking the case out of the general rule. The testator 
migbt undoubtedly have directed that the annuity to 
Mrs. Reed should be apportionable, and if there was 
no express direction, if the intention to make it ap- 
portiouable was inferable from any provision of the 
will, that intention would prevail. The fact that the 
rents of bis real estate would, in the ordinary course, 
be collected quarterly, or at different periods within 
the year, or that the annuity is directed to be paid out 
of the income of the estate, are, we think, insufficient 
grounds for a construction in opposition to the general 
rule. The annuity is charged upon the net income of 
the whole estate of the testator, both real and per- 
sonal, excluding the rents of 147 Cedar street. The 
income is not given as such, but a specified amount 
out of the income equal to the annuity. The executors 
are required to first pay out of the income charges and 
repairs on the real estate, and the amount required for 
these purposes must have been first ascertained before 
it could have been known whether the net income was 
sufficient to pay the annuity—a process naturally re- 
quiring a postponement of the payment of the an- 
nuity for a period of time. Striking a yearly balance 
would have been a usual and natural way of executing 
the trust. The circumstances are quite consistent with 
the view that the testator had in view an annual pay- 
ment of the annuity, and it is difficult to suppose that 
he intended to subject his executors to the embarrass- 
ment of being obliged to make up an account of the 
income whenever called upon within the year by the 
annuitant. The whole title to the real and personal 
estate of the testator vested in the executors, subject 
to the performance of the trust to receive the rents, 
income and profits, and to distribute the net income 
us directed. Oct. 29, 1889. Kearney v. Cruikshank. 
Opinion by Andrews, J. Reversing 46 Hun, 219. 


APPEAL — AMOUNT — TITLE TO REALTY.—Though 
plaintiff originally sues to have a judgment satisfied, 
and defendant enjoined from selling plaintiff's prop- 
erty by virtue thereof, yet where, pending the action, 
the property, worth $1,000, is sold under execution is- 
ened on the judgment, aud plaintiff, by supplemental 





—<= 
complaint, seeks to have the sale set aside, and to be 
reinvested with the title, the action affects the title to 
real property, and this court has jurisdiction of an ap-— 
peal. Oct. 15, 1889. Getman v. dngersoll. Opinion per 
Curian. 


WEIGHT OF EVIDENCE.— Where executors 
claim credit, on certain grounds, for payments made 
by them under a will, which it was afterward held, ia 
av action for construction of the will, they had no 
right to make, and the surrogate disallowed them, and 
his action was affirmed by the General Term, this court 
will not review the decision. Oct.22, 1889. /nre Mey- 
er’s Estate. Opinion by Earl, J. 


TAXATION — CERTIORARI. — Under Laws of New 
York, 1880, chapter 269, which provides that the writ 
of certiorari may be allowed on petition of any person 
assessed, and claiming tu be aggrieved, to review an as- 
sesswent for taxation, where the petition shall set 
forth that the assessment is illegal, ete., it is not the 
proper remedy where the persons making the assess- 
ment were not legally authorized to do so, for in such 
a case there has been no assessment atall. The func- 
tion of the writ of certiorari is to review the judicial 
action of inferior officers or tribunals. It assumes 
their existence, and the fact of official action, but 
draws in question the legality or correctness of that 
action. It is wholly unsuited to a case in which there 
is no officer and no tribunal, and where, as a conse- 
quence, there could not have been any judicial action, 
or any thing to review. In People v. Covert, 1 Hill, 
674, that doctrine was settled in an opinion unusually 
brief and curt, but which touched the precise difficulty. 
It is said of that case, and of others like it, that they 
dealt only with a common-law certiorari; that it was 
competent for the Legislature to extend the range of 
the writ, and broaden its application; and that such 
was the operation of the act of 1880. But a correct 
view of that enactment will not justify such a con- 
struction. The statute allows the writ to be issued 
upon the petition of w person ‘‘ assessed,"’ aud who is 
aggrieved by that assessment, and desires to review it. 
There must be an allegation that the assessment is 
illegal or erroneous. When the writ is granted, it will 
not stay the proceedings of the assessors; and if 
thereby the relief of a judgmeut is not reached before 
the collection of the tax, the remedy provided is a re- 
imbursement in the uext year. The writ isto run to 
the assessors, who are to return the assessment-roll, or 
copies thereof, and their official proceedings. In all 
this we observe that an old writ, whose function and 
character was well settled and understood, was applied 
to a new purpose, and moulded so far, and only so far, 
as was necessary to accomplish the review desired. 
But it remained a writ of review. It assumed the ex- 
istence of the officers whose judicial action is sought 
to examine, aud was not changed into a plough to root 
up a trespass. In its application to the present case, it 
usurped the functions of a writ of quo warranto. lt 
challenged the titles of the two assessors. It pro- 
nounced them intruders and usurpers, and denied 
their official character and rights. When we remem- 
ber that the writ of quo warranto has been abolished, 
and an action substituted; that such action is at law, 
and entitles the officer to a trial by jury; and that, 
under the Code, his title can only be challenged in 
that manner—we shall see that a writ of certiorari can 
of necessity perform no such office. It is quite true 
that the act of 1880 gives redress against not only an 
erroneous, but also an illegal, assessment, and in the 
latter case cancels and annuls the tax. But it contem- 
plates an assessment made by proper officers, aud 
which, although illegal in some respects, is not wholly 
and altogether void; forin the latter event there is 
abundant remedy open to the tax payer, and a cer- 
tiorart will rarely issue where other sufficient and ade- 
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quate remedy exists. People v. Supervisors, 1 Hill, 198. 
The act of 1880 was intended to furnish a remedy 
where none before existed, and to reach error and ille- 
gality for which there was no adequate redress. As 
this case stood at Special Term, the relator was in no 
danger, and exposed to no risk. The collector would 
levy at his peril, for his warrant was void on its face. 
This court has held that the collector's authority con- 
sists of the assessment-roll, and the formal warrant 
annexed; and these must be read together,in deter- 
mining the officers’ power and protection. Van Rens- 
selaer v. Witbeck, 7 N. Y. 517. If then no assessors, 
and so no assessment-roll, existed, the warrant would 
be void on its face, and confer no authority whatever. 
The collector could be sued if he levied, and the usurp- 
ers who directed him be held responsible; for the Spe- 
cial Term decided that the two men who signed the 
roll were not even assessors de facto. If they were such, 
the ground of the judgment would disappear; and if 
they were not, the remedy was elsewhere. Oct. 22, 
1889. People, ex rel. Delaware & H. Canal Co., v. Par- 
ker. Opinion by Finch, J. Affirming 45 Hun, 482. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW—TAXATION—INDEBTEDNESS 
OF FOREIGN CORPORATIONS.— (1) A foreign railroad 
corporation, by acts of the Legislature, was permitted 
to build a portion of its road through the State. By a 
certificate filed with the secretary of State under 
provisions of act of Pennsylvania, April 22, 1874, the 
company designated a place of business, and an agent 
to represent them in the State. Act of Pennsylvania, 
June 30, 1885, section 4, provides for the taxation of 
the indebtedness of all corporations ‘‘doing business 
in this Commonwealth,” and the collection of the tax 
by the corporation. Held, that such act applied to 
the railroad company, and was a proper exercise of 
legislative power. The only questions are: Foreign 
corporations exercising their franchises under the 
laws of other States and countries are beyond the 
reach of our processes of taxation. We could not re- 
quire them ordinarily to comply with any such regu- 
lation of our law, and therefore they are necessarily 
excluded from the provisions of the act. Such foreigu 
corporations as are engaged in business in the State 
might doubtless be required to comply as a condition 
of their rights so to do, but this could only embarrass 
the action of the local assessor, and upon this ground, 
doubtless, they were wisely excluded from the opera- 
tion of the act. The last member of the concluding 
sentence of the paragraph quoted isa mere inadvert- 
ence. The fourth section of the act of 1885 does in 
terms embrace such foreign corporations as are en- 
gaged in business in this State, and the question now 
to be considered is whether or not such a provision, as, 
respects the New York, Lake Erie and Western Rail- 
road Company, is a proper exercise of the legislative 
power of the State. The general statement that for- 
eign corporations are ordinarily beyond the reach of 
our processes of taxation is undoubtedly correct, but 
when a foreign corporation comes into Pennsylvania, 
and engages in business here, undoubtedly it does so 
subject to the general policy of, and the course of leg- 
islation in, the State. Runyan v. Coster, 14 Pet. 122. 
A foreign corporation can exercise its franchises in 
Pennsylvania only so far as it may be permitted by 
the local sovereign. The right rests wholly in the 
comity of the States. Paul v. Virginia, 8 Wall. 181. 
A corporation of one State cannot do business in 
another State without the latter’s consent, express or 
implied; and that consent may be accompanied with 
such conditions as the latter may think proper 
to impose. St. Clair v. Cox, 106 U. S. 850. 





These conditions will be valid and effectual, pro- 
vided they are not repugnant to the Constitution or 
laws of the United States, inconsistent with the juris- 
dictional authority of the State, or in conflict with the 
rule which forbids condemnation without opportunity 
for defense. Insurance Uo. v. French, 18 How. 404; 
Doyle v. Insurance Company, 94 U. S. 535; Milling Co. 
v. Pennsylvania, 125 id. 181. It was competent for the 
Legislature of Pennsylvania to impose as a condition 
upon foreign corporations doing business in this State 
that they shall assess and collect the tax upon that 
portion of their loans in the hands of individuals resi- 
dent within this State, and otherwise comply with the 
provisions of the act of 1885. The act imposes no tax 
upon the company; it simply defines a duty to be per- 
formed, and fixes a penalty for disregard of that duty. 
The Legislature having so provided, compliance with 
the act may, in some sense, be said to form one of the 
conditions upon which the corporation may do busi- 
ness within the State, and the corporation continuing 
its business subsequently would be taken to have as- 
sented thereto. This is however a condition implied 
even in the case of domestic corporations, that they 
will be subject to such reasonable regulations, in re- 
spect to the general conduct of their affairs, as the 
Legislature may from time to time prescribe, and such 
as do not materially interfere with or obstruct the 
substantial enjoyment of the privileges the State has 
granted. Insurance Co. v. Needles, 113 U.S. 574. If 
this be so as to corporations who are entitied to their 
charter privileges upon the footing of a contract, how 
much the more is it so as to corporations who are merely 
permitted by the Legislature to do business within this 
State as a matter of grace, und not of right. (2) The 
New York, Lake Erie and Western Railroad Company, 
a foreign corporation, was permitted by acts of Penn- 
sylvania, February 16, 1841 (P. L. 28), and March 26, 
1846 (P. L. 179), to build a portion of its road in the 
State on payment of $10,000 annually tu the State after 
its completion. Held, that act of June 30, 1885, section 4, 
taxing the indebtedness of corporations doing business 
in the State, and compelling them to collect such tax, 
applied to such company, and did not impair the obli- 
gation of the contract between the State and the cor- 
poration, as set forth in the above private statutes. 
But it is said that the enforcement of the fourth sec- 
tion of the act of 1885 against the defendant corpora- 
tion would impair the obligation of contract existing 
between the Commonwealth and the company, as set 
forth in the private statutes of 1841 and 1846, already 
referred to. Apart from these statutes, the defendant 
had the right by the comity of the States to contract 
and to sue within the State of Pennsylvania, but could 
exercise no extraordinary franchises or special privi- 
leges granted by the State incorporating it, as for in- 
stance, the right to eminent domain, or the privilege 
of exemption from taxation. State v. Railroad Co., 25 
Vt. 433; Bridge Corp. v. Marks, 26 Me. 326; Tayl. Corp., 
§ 386. It was for the exercise of this extraordinary 
privilege and power of the State the annual payment 
of $10,000 was stipulated. There is nothing in the act 
to indicate that this sum was paidin lieu of taxes, or 
from exemption of any duty which might otherwise 
be imposed upon the company, but for the privilege of 
exercising the right of eminent domain in the loca- 
tion of their road through the counties mentioned, 
under restrictions particularly specified. The effect 
of these acts of 1841 and 1846 was not to declare the 
company a corporation of the Commonwealth; but as 
Mr. Justice Thompson said in Railroad Co. v. Young, 
33 Penn. St. 175: ‘* For the purposes of this case the 
rights involved are to be tested and judged by the 
same rules of law as if the company had been primarily 
incorporated by the Commonwealth. So far as the 
road runs through this State under the privileges 
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corporation. The right of eminent domain within the 
restrictions of the grant was as fully conferred on 
them by the act of the 16th of February, 1841, as it 
ever is conferred on corporations exclusively within 
the State, and their rights and duties under the privi- 
leges granted must be ruled by the same principles.” 
One State may make a corporation of another State 
as there organized and conducted a corporation of its 
own, quoad property within its territorial jurisdiction. 
Railroad Co. v. Harris, 12 Wall. 65-82; Graham v. 
Railroad Co., 118 U. S. 168. Thus it will be seen that 
the defendant exercises powers and franchises which 
it has received directly from the legislation of Penn- 
sylvania; that a part of its property is actually within 
the limits of this State, and received the protection of 
our laws; and there is no good reason why the com- 
pany should not be held subject to the same regula- 
tions as corporations of our own State. Penn. Sup. 
Ct., Oct. 7, 1889. New York, Lake Erie & Western 
Railroad Co. v. Commonwealih. Opinion by Clark, J. 


CONTRACT—SALE OF EXPECTANCY.— It is true, as 
claimed by defendant’s counsel, that no one but 
Orin Hoyt could have made an agreement opera- 
tive to convey a then present interest in the an- 
nuity and notes; but treating the releases as convey- 
ances, were they effectual to convey the interest which 
the releasors subsequently acquired therein? At com- 
mon law agreements for the sale of expectancies are 
generally held to be pernicious and void, because they 
offer temptations to heirs to anticipate the enjoyment 
of property by making disadvantageous bargains, 
which tend to their harm, and to involve the nameand 
character of the family. They are also considered to be 
a fraud on the ancestor from whom is the' expectancy 
of the estate, for the reason that the conduct of the 
heir and the fact of the sale of the expectancy is not 
generally disclosed to him, and he is thereby misled 
into leaving his estate to strangers, instead of his own 
heirs or family, when, had he known of the transac- 
tion, he might by a will have provided against his es- 
tate being thus diverted. They are sometimes held 
void as being in the nature of wagers, and therefore 
contrary to good morals and sound public policy. See 
the opinion of Parsons, C. J., in Boynton v. Hubbard, 
7 Mass. 112, in which this subject is ably and fully dis- 
cussed. Inthat case the defendant, for certain ad- 
vances of money made to him by the plaintiff, cove- 
nanted with the plaintiff that if he (the defendant) 
should survive one T. H. he would pay over and con- 
vey to the plaintiff one-third part of all the real and 
personal estate that might descend to the defendant 
as an heir to said T. H. The defendant did survive 
said T. H., from whom a large estate descended to 
him, and he came into possession thereof. On his re- 
fusal to convey the same the’ plaintiff brought his 
action on the covenant. The court declared that the 
covenant was a fraud on the ancestor, productive of 
public mischief, and void. In later cases in Massa- 
chusetts it has been held that when the covenant is 
made fairly, on an adequate consideration, with the 
consent of the ancestor, it should be sustained. Fitch 
v. Fitch, 8 Pick. 479; Trull v. Eastman, 3 Metc. 121; 
Jenkins v. Stetson, 9 Allen, 128. See also Hall v. Chaf- 
fee, 14 N. H. 215, wherein the common-law rule is well 
stated. Benj. Sales, 81, notes. In the English Court 
of Chancery the decisions on this subject have not 
always been in consonance. In Batty v. Lloyd, 1 
Vern. 141, the defendant agreed with the plaintiff, who 
was to have an estate fall to her upon the death of 
two old women, to give £350 in consideration of being 
paid £700 at the death of the two women, the plaintiff 
to secure the payment of the latter sum by a mortgage 
of her reversionary estate. The two women died 
within two years afterward, and a bill was brought by 
the plaintiff praying to be relieved from the bargain. 


“The lord keeper said : “Ido not see any thing ill in 





this bargain. I think the price was the full value, 
though it happened to prove well. Suppose these 
women had lived twenty years afterward, could Lloyd 
have been relieved by any bill here? I do not believe 
you can show me any such precedent.”’ Nott v. Hill, 
1 Vern. 167. In Thomas v. Freeman, 2 Vern. 563, it 
was held that a possibility might be released, though 
it could not be assigned. In Beckley v. Newland, 2 P. 
Wms. 182, two persons articled that whatever sum a 
third person should by his will leave to either of them 
should be equally divided between them; and the 
agreement was sustained. Hobson v. Trevor, 2 P. 
Wms. 191. In1 Madd. Ch. Pr. 118, it is said that an 
expectancy may be sold, provided it be fairly sold; but 
that such contracts will geuerally be set aside for in- 
adequacy of price on payment of principal, interest 
and costs. Fonbl. Eq.,§12. In Carleton v. Leighton, 
3 Mer. 667, the lord chancellor held that the expect- 
ancy of an heir presumptive or apparent (the fee-sim- 
ple being in the ancestor) was not an interest ora 
possibility, nor was it capable of being made the sub- 
ject of assignment or contract, and said that the cases 
cited in support of such contracts were cases of cove- 
nant to settle or assign property which should fall to 
the covenantor, when the interest which passed by the 
covenant was not aninterest in the land, but a right 
underthe contract. It is to be expected that in Eng- 
land, where estates descend to the oldest son, the 
courts would be more inclined to hold such contracts 
void in order to prevent estates from falling into the 
hands of strangers than the courts of this country, 
where estates fall to all the children alike; and yet the 
general current of the English equity cases is that 
these contracts, when fairly made, and for an adequate 
consideration, and the expectancy is not so remote 
and contingent that the contract becomes a mere 
wager, will be sustained. Chancellor Kent (4 Com. 
261) states the rule in this country as follows: ‘‘All 
contingent and executory interests are assignable in 
equity, and will be enforced, if made for a valuable 
consideration. And it is settled that all contingent 
estates of inheritance, as well as springing and execu- 
tory uses and possibilities coupled with an interest, 
where the person to take is certain, are transmissible 
by descent, and are divisible and assignable. A mere 
naked possibility without being coupled with an in- 
terest, * * * cannot be assigned; * * * but if 
the possibility be coupled with an interest—as when a 
person who is to take upon the happening of the contin- 
gency is ascertained and fixed—such a possibility may 
be released, devised or assigned like any other future 
estate in remainder.”” Jackson v. Waldron, 138 Wend. 
178. Judge Story (1 Eq. Jur., § 344), after a full dis- 
cussion of this subject, says: ‘‘ From what has been 
already said it follows as a natural inference that con- 
tracts of this sort are not in all cases utterly void, but 
they are subject to all real and just equities between 
the parties, so that there shall be no inadequacy of 
price, and no inequality of advantages in the bargain. 
If in other respects these contracts are perfectly fair, 
courts of equity will permit them to have effect as se- 
curities for the sum to which ex cequo et bono the lender 
is entitled; for he who seeks equity must do equity, 
and therefore relief will not be granted upon such se- 
curities except upon equitable terms.’’ In section 343 
the learned author, after stating that such contracts 
are in general a fraud upon the ancestor, remarks: 
“Tt might be very different if there was a fair, 
although a secret, agreement among all the heirs to 
share the estate equally, forsuch an agreement would 
have a tendency to suppress all attempts of one or 
more to overreach the others, as well as to prevent all 
exertions of undue influence.’”’ This very nearly sup- 
poses the facts in the present case. The contractors 
knew that the estate of Orin Hoyt consisted of the 
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amount of the annuity and the mortgage notes. If 
they had not made the agreement, each at Orin’s de- 
cease would have been entitled to one-third part of the 
estate—the defendant in his own and the other two in 
their representative capacity. Each gave up a one- 
third interest in the estate, and assumed one-third of 
Oriu’s support; the oratrix taking upon herself a bur- 
den that the law did not impose, and relieving the 
others of a portion of theirs. The bargain was a fair 
one, and upon an adequate consideration; it was nota 
fraud upon Orin Hoyt; it in no way contravened pub- 
lic policy, and should be sustained. Vt. Sup. Ct., Aug. 
26, 1889. Hoyt v. Hoyt. Opinion by Tyler, J. 


GIFTS — ASSIGNMENT OF BANK DEPOSITS.—(1) A per- 
son had the cashier of the bank write in her bank-book 
the following: ‘‘ Pay to the order of E. S., and D. H. 
all of the within deposit, after my decease.’’ There- 
after she deposited no more money, and drew out none, 
and the book was in possession of one of the persons 
named in such assignment before her death. The book 
contained a rule to the effect that no money should be 
drawn out of the bank unless depositor produced 
his book; and if the bank, having no notice of the loss 
of the book, should pay the money toa person produc- 
ing it, but not entitled to the money, it could not be 
compelled to pay the same again. Held, that such 
facts were sufficient evidence of a completed assign- 
ment during the assignor’s life to require submission 
of the question to the jury. (2) Such writing alone 
was not sufficient to create a vested interest in the as- 
signees, requiring only the death of the depositor to 
entitle them to possession of the money. It is claimed 
by appellant that the making of the assignment was 
of itself sufficient to create a vested interest in de- 
fendants, and cases are cited in support of that claim. 
See Ells v. Secor, 31 Mich. 185; Gerrish v. Institution, 
128 Mass. 159; Davis v. Ney, 125 Mass. 590; Martin v. 
Funk, 75 N. Y. 134; Ray v. Simmons, 11 R. I. 266; 
Biasdel v. Locke, 52 N. H. 238; Harris v. Hopkins, 43 
Mich. 272. We think there should be some evidence 
in addition to the writing to show that it was re- 
garded by its maker as a completed transaction, and 
that according to her intent nothing but the lapse of 
time was required to give to defendants the right to the 
possession of the money. As already stated, a delivery 
of the bank-book containing the assignment, in view 
of the rule of the bank quoted and other facts shown 
of the record, would be evidence that decedent re- 
garded the transaction as completed on her part. (3) 


It is contended on the part of appellee that the assign- 


ment was so drawn as to be revokable, and the case of 
Basket v. Hassell, 107 U. S. 602, is cited as sustaining 
that position. In that case a certificate of deposit was 
indorsed by its owner during his last sickness as fol- 
lows: ‘ Pay to Martin Basket, of Henderson, Ky., no 
one else; then not till my death. My life seems to be 
uncertain. I may iive through this spell. Then I will 
attend to it myself. H.M. Chaney.’ After making 
this indorsement, Chaney delivered the certificate to 
Basket, and died. The court speaks of the transaction 
as being, “in substance, not an assignment of the fund 
on deposit, but a check upon the bank against a de- 
posit, which as is shown by all the authorities, and 
upon the nature of the case, cannot be valid as a 
donatio mortis causa, even where it is payable in 
presenti, unless paid or accepted while the donor is 
alive.’ But there is a marked difference between the 
effect of the indorsement in that case and the assign- 
ment in this. While in that case the indorsed certifi- 
cate was delivered, yet the language of the indorse- 


- Ment showed clearly that it was not to take effect in 


case the indorser recovered. As stated by the court, 
the donor attached to his indorsement and delivery a 
condition precedent, which must happen before it be- 
Cameagift. In this case the conditions related to the 








time when the interest transferred might be enjoyed, 
and not to its transfer. The decision in that case 
rested in part upon the doctrine that a check against 
a deposit is not in effect an assignment of it, and does 
not withdraw it from the control of the depositor. See 
also Curry v. Powers, 70 N. Y. 212. Butit is the settled 
law of this State that a check or order drawn against 
funds may operate as an equitable assignment of them 
to the amount of the order, and that notice of the 
check or order given to the holder of thefunds would 
be sufficient to hold them, even without an acceptance. 
Manning v. Mathews, 70 Iowa, 504; County of Des 
Moines v. Hinkley, 62 id. 688; Roberts v. Corbin, 26 id. 
316. In Bank v. Railway Co., 52 id. 378, this question 
was considered, and the authorities to some extent re- 
viewed, and the following, among other conclusions, 
announced: ‘‘ That an order upon the whole of a 
particular fund, through not accepted, wlll operate as 
an equitable assignment of the fund, and bind it in 
the hands of the drawee after notice; but that such 
other does not possess the property of negotiability.” 
In this case the entire fund on deposit was assigned 
and the bank had due notice of that fact. By the 
terms of the deposit it could be drawn out only when 
the book should be produced. The evidence tends to 
show that the book was delivered to defendant by de- 
cedent in her life-time. If this was done, or the as- 
signment was in any other manner given effect, the 
ownership of the money evidenced by the book was 
vested in defendants, subject to the happening of a 
future event before the right to withdraw the money 
from the bank should be perfected. Iowa Sup. Ct., 
Oct. 11, 1889. Scholimier v. Schoendelen. Opinion by 
Robinson, J. 


MISTAKE — MUTUAL — BREACH OF COVENANTS. — In 
an action for breach of covenants, defendant, who had 
conveyed certain land to plaintiff's testatrix, to part of 
which he had no title, alleged that as to that portion 
the deed was drawn by accident or mutual mistake, 
and showed that he was illiterate; that the deed was 
not read to him, and that he signed it supposing it cov- 
ered only the property owned by him east of a stone 
wall, as orally agreed between him and plaintiff's tes- 
tatrix; but did not claim that plaintiff, who drew the 
deed as agent for his testatrix. acted unfairly. There 
was evidence that plaintiff honestly intended to de- 
scribe what the oral agreement called for, assuming 
that defendant owned the landin dispute. Held, error 
to refuse to instruct the jury, thatif plaintiff intended 
and understood that the deed he drew included the lot 
in dispute, the description therein was not made by 
accident or mutual mistake. Where the mistake of 
of one party as to the land to be conveyed under an 
oral agreement is in misunderstanding that the other 
owned and agreed to sell certain land, and not as to 
the contents of the deed or its legal effect, and the mis- 
take of the grantor is in supposing that the deed did 
not contain nor convey land he did not own, it isa mis- 
take as to the subject-matter of the contract, and nota 
‘‘mutual mistake” concerning the contents or legal 
effect of a written instrument. The remedy when by 
accident or mutual mistake a written contract does not 
express the actual contract of the parties is by a re- 
formation or rectification of the writing, and this isa 
remedy for any party to the written contract, unless 
the statute of frauds prevents. The remedy when the 
written contract does not express the understanding 
of the parties on account of a mistake concerning the 
subject-matter of it, is by a rescission or cancellation 
of the written contract, and this is a remedy for any 
party, although an option is sometimes given to the de- 
fendant in equity to have a rectification according to 
the claim of the plaintiff, if he prefers it. The remedy 
when the execution of a written instrument has been 
procured by fraud is by a rescission of it, or. in some 
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cases, ‘by striking out the parts fraudulentiy inserted ; 
but the remedy is only for the party defrauded. The 
law concerning the reformation of contracts on the 
ground of mutual mistake is well stated in Sawyer v. 
Hovey, 3 Allen, 331. It is there said: ‘** And it isa fur- 
ther and very material rule, that the court will not 
afford its aid or allow a written instrument to be af- 
fected by parol or other extrinsic evidence, unless the 
mistake is made out according to the understanding of 
both parties, by proof that is entirely exact and satis- 
factory (Andrews v. Insurance Co., 3 Mason, 10); and 
this for the paramount reason, that otherwise if a deed 
should be reformed and corrected upon proof of the 
mistake of one of the parties, the great injustice might 
be done of imposing upon the other the consequences 
of a contract to which he had never assented, and 
therefore wholly against his will.”” The phrase, ‘‘ a mu- 
tual mistake,’’ as used in equity, means a mistake 
common to all the parties to a written contract or in- 
strument, and it usually relates to a mistake concern- 
ing the contents or the legal effect of the contract or 
instrument. Insurance Co. v. Davis, 131 Mass. 316; 
Paget v. Marshall, L. R., 28 Ch. Div. 255; Kilmer v. 
Smith, 77 N. Y. 226; Bryce v. Insurance Co., 55 id. 
240; Iron Co. v. Iron Co., 107 Mass. 290; Moxey v. Big- 
wood, 4 De Gex., F. & J. 350; Fowler v. Fowler, 4 De 
Gex. & J. 250; Fallon v. Robbins, 16 Ir. Ch. 422; Bent- 
ley v. Mackay, 31 Beav. 143; Kyle v. Cavanagh, 103 
Mass. 356; Spurr v. Benedict, 99 id. 463; Young v. Mc- 
Gown, 62 Me. 56; Diman vy. Railroad Co., 5 R. I. 130; 
Dulany v. Rogers, 50 Md. 524; Barfield v. Price, 40 
Cal. 535; Calverley v. Williams, 1 Ves. Jr. 210; Cooper 
v. Phibbs, L. R., 2H. L. 149; 2 Pom. Eq. Jur., § 870. 
Mass. Sup. Jud. Ct., Sept. 5, 1889. Page v. Higgins. 
Opinion by Field, J. 


MUNICIPAL CORPORATION — POWER OF REMOVAL 
OF DANGEROUS BUILDINGS. —It appears from the 
record that Dupree was a blacksmith in the city of 
Brunswick, and that for the purpose of carrying 
on his business he erected within the city limits, 
but not within the fire limits, a blacksmith shop, and 
placed a forge therein. It was erected between asteam 
laundry and a grocery store. Before the building was 
completed, and the forge erected, it appears that Du- 
pree received notice from some of the officers of the 
corporation not to erect said blacksmith shop at that 
place, on account of the danger of fire to the adjacent 
buildings. It seems that he paid no attention to this 
notice, but continued his work upon the building and 
forge; whereupon the mayor and council ordered the 
town marshal to remove the building and forge, be- 
cause in their opinion it would greatly increase the 
risk of fire to the adjacent buildings. Dupree filed his 
petition to the Superior Court, and asked that the 
officers of the city government be enjoined from re- 
moving this building and forge, insisting that they had 
no power or authority in this summary manner to pass 
upon his rights, and destroy his property, without a 
judicial investigation. The trial judge refused the in- 
junction, and the plaintiff excepted. The mayor and 
council claim that they have the right to remove this 
building and forge, under section 51 of their charter, 
which is as follows: “The said mayor and council 
shall have the authority and power to remove any 
forge, smithshop, or other structure within the city, 
where in their opinion it shall be necessary to insure 
against fire; and shall have the power to cause any 
stove-pipe, or any other thing or matter that will en- 
danger the city as to fire, to be removed or remedied, 
as their prudence shall dictate.”” Without deciding 
whether the mayor and council have this great power 
conferred on them which they claim, or whether the 
Legislature has power to confer it, we hold that if 
they have such power and oan remove any building in 
the city when “in their opinion it shall be necessary 





absolute necessity, or in grave emergencies when the 


removal is necessary to prevent fires and destruction — 


of other property by fire. Under the facts of this case 


as disclosed by the record, we think the order of the . 


mayor and council to remove not only the forge, but 
the building, went too far; that it was too sweeping in 
its terms. There was no necessity, as far as we can 
see, to remove the building at all. 
necessary for them to go, even under the power which 
they claim, was to remove the forge. The building it- 
self, so far as we can see from the record, was harm- 
less. It was the sparks emitted from the forge which 
were dangerous to other buildings. If the forge were 
removed, there would be no such danger from fire. 
What, then, was the necessity of removing the build- 
ing? What was the necessity for destroying this plain- 
tiff's property, which he alleges cost him $300? None 
that we can see. We think therefore that the trial 
judge should have granted a part of the prayer of the 
petitioner, and should have enjoined the mayor and 
council from removing the building, on condition that 
the plaintiff would not use the same for a blacksmith 
shop, and would not run his forge therein. Ga. Sup. 
Ct., July 8, 1889. Dupree v. Mayor, etc., of Brunswick. 
Opinion by Simmons, J. 


NEGOTIABLE INSTRUMENTS—EXECUTION BY CORPORA- 
TIONS—PAROL EVIDENCE.—A promissory note contain- 
ing the words ‘‘ we promise to pay,’’ and signed ‘‘ San 
Pedro Mining and Milling Company. F. Kraus, Presi- 
dent,’’ shows no ambiguity on its face, as it isin law the 
note of the company, and parol evidence is inadmissible 
to show that Kraus signed it in his individual capacity. 
There appears to be an inconsistency in cases where it 
is first held that such a note ipso facto binds the per. 
son who signed it with his official name, and yet that 
parol evidence might be given to make it certain. 
Heffner v. Brownell, 70 Iowa, 591. This case is men- 
tioned as the only one in which it has been decided 
that such signing binds the person as well as the cor- 
poration; but there would seem to be somewhat of an 
ambiguity in the opinion. In Bean v. Mining Co., 66 
Cal. 451, it seems to have been decided that a similar 
note bound the company alone, but that parol evidence 
was proper to explain it. No case is cited, and I can 
find none, where it has been decided squarely that 
such a note bound both the company and the person 
whose name appears below, with the name of his office 
or agency, or bound the company alone, except the 
case of Chase v. Pattberg, 12 Daly, 171, where the note 
was: ** We promise to pay,” etc. ‘(Signed] English 
S. M. Co. H. Pattberg, Manager;’’ and it was de- 
cided that the company was not bound, and that Patt- 
berg was. The authorities are generally the other way. 
In Draper v. Steam-Heating Co., 5 Allen, 338, the note 
was: ‘‘ We promise to pay,” etc. ‘“ [Signed] Massa- 
chusetts Steam-Heating Company. L. 8S. Fuller, 
Treasurer.’’ In Castle v. Foundry Co., 72 Me. 167. it 
was: “* We promise to pay,” etc., “‘at office Belfast 
Foundry Company. [Signed] Belfast Foundry Com- 
pany. W. W. Castle, President.’’ In Falk v. Moebs, 
it was: ‘‘ We promise to pay,’’ etc., “to the order of 
Geo. Moebs, Sec. & Treas., at,” etc. ‘ [Signed] Pe- 
ninsular Cigar Co. Geo. Moebs, Sec. & Treas.,” and 
indorsed ‘‘Geo. Moebs, Sec. & Treas.” These notes 
were held to be unambiguous, and not explainable by 
parol evidence, and the notes of the companies alone. 
Many other cases of similar signing are found in 
the above cases and in the text-books. See also Me- 
chem Ag., § 439: 1 Rand. Com. Paper, 188; 1 
Dan. Neg. Inst., §§ 299-305; Gillet v. Bank, 7 Il. 
App. 499; Scanlan v. Keith, 102 Ill. 634; Latham 
v. Flour Mills, 3S. W. Rep. 462; Story Ag., § 154; 
Pars. Notes & B. 312. The question comes very 
near, if not quite, having been decided by this court 
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q in Houghton v. Bank, 26 Wis. 663, where it is held that 


: - an indorsement on a note not belonging to the bank, 


-. more, Cash.,’’ bound the bank alone. 


by “Geo. Buckley, Cas.,” he being cashier of the bank, 
bound the bank and not himself. In Bank v. Bank, 
16 Wis. 120, it is held that a note signed by *‘ J. H. Sid- 
In Rockwell v. 
Bank, 13 Wis. 653, where the bank promises to pay in 
the body of the note, and it is signed only by ‘D. D. 
Spencer, Cashier,” it was held that the bank only was 
bound. The principle of these authorities seems to be 
“that if the agent sign the note with his own name 
alone, and there is nothing on the face of the note to 
show that he was acting as agent, he will be personally 
liable; but if his agency appears with his signature, 
then his principal only is bound.” Here the corpura- 
tion could not sign its own name, and it is not other- 
wise shown on the face of the note than that Kraus 
signed the corporate name, and by adding the word 
“President” to his own name he shows conclusively 
that as president of the corporation he signed the note, 
and not otherwise. Such is the natural and reason- 
able construction of these signatures, and so it would 
be generally understood. The affix, cashier, secretary, 
president or agent, to the name of the person suffi- 
ciently indicates and shows that such person signed 
the bank or corporate name, and in that character and 
capacity alone. The use of the word *by”’ or “‘ per” 
or “ pro’? would not add to the certainty of what is 
thus expressed. It is not common to use these words 
in commercial business. It is sufficiently understood 
that the paper is signed by the officer or agent named, 
and for the corporation. But it is useless to prolong 
this discussion. It is almost too plain for argument. 
The note was that of the corporation alone, signed by 
Kraus as its president. The Circuit Court properly re- 
jected the offer of parol proof, and correctly instructed 
the jury to find a verdict in favor of Kraus. Wis. Sup. 
Ct., Sept. 24, 1889. Liebscher v. Kraus. Opinion by 
Orton, J. 


PARTIES—HUSBAND AND WIFE—PLEADING.—A writ 
in assumpsit on a note attached the defendant to an- 
swer to W. and E. W., “husband of’ the said W. 
Held, that the description of E. W. as husband was 
mere descriptio persone, aud, as it was not connected 
with any thing that referred it to any other time, it re- 
lated to the time of pleading only, and therefore that 
there was no allegation that they were husband and 
wife at the time the note was given, or at the time an 
act was passed whereby the common-law disability of 
a married woman to sue alone, in respect of her sepa- 
rate rights, was removed. It is the same as though it 
read, “* being [existens] the husband,” or ‘*t who is the 
husband,’’ which should manifestly refer to the time 
of pleading. And so it has been held. Thus, in 
Bridges’ Case, Cro. Jac. 639, the respondents were in- 
dicted pro eo quod they entered into such land, exist- 
ens liberum tenementum of J. S., et manu forti disseised 
him. And because the indictment was not ad huc ex- 
istens liberum tenementum, and existens liberum tene- 
mentum might refer to the time of the indict- 
Ment, and not of the entry, the indictment was 
adjudged ill. See also Poynts’ Case, id. 214, and 
1 Chit. Crim. Law, 220. When ewistens, referring to the 
person, may relate toa time prior to that of pleading, 
see Johnson’s Case, Cro. Jac. 610. It is claimed that 
the averment that the defendant ‘‘did make, execute 
and deliver” the note “ to the plaintiff Mary J.Wright, 
* * * and therein promised the plaintiff Mary J. 
Wright,” etc., is an allegation that at the time of its 
execution she bore the name of Wright, and that as 
she then bore that name, it follows that she was then 
the wife of the other plaintiff, because his name is 
Wright, and hence that this is, in effect, the allega- 
tion. This claim does not comport with the rule that 
every thing is to be taken most strongly against the 





pleader, under which we might as well suppose that 
her maiden name was Wright, or that she was then 
covert or discovert of some other Wright, as to sup- 
pose that she was the wife of the other plaintiff be- 
cause his name happens to be Wright. There is, then, 
no allegation that the plaintiffs were husband and wife 
at the time the note was given, which was April 15, 
1881, nor at the time the statute of 1884 was passed, 
whereby the common-law disability of married wo- 
men, in respect of acquiring property, and of binding 
themselves by contract, and of suing and being sued 
alone in respect of their separate rights and liabilities, 
has been almost wholly removed. That act provides 
that a married woman may make contracts with any 
person other than ber husband, and bind herself and 
her separate property in the same manner as if she was 
unmarried, and may sue and be sued as to all such con- 
tracts made by her either before or during coverture, 
without her husband being joiued as plaintiff or de- 
fendant; and that all personal property and rights of 
action acquired by her before coverture, or acquired 
in any manner during coverture except by her per- 
sonal industry, or by gift from her husband, shall be 
held to her sole and separate use, not subject to the 
disposal of her husband, nor liable for his debts. As. 
there is no allegation that the plaintiffs were husband 
and wife prior to the time of bringing the suit, the case 
must stand as upon a marriage of that time, which 
brings the note within the operation of the statute, 
and makes it the sole and separate property of the 
wife, free from the disposition of the husband, who 
has, and can acquire, no interest therein by virtue of 
his marital rights, which must be guverned by the law 
as it stood at the time of marriage; and the question 
is, can he be plaintiff with his wife in an action upon 
the note? Counsel for the plaintiffs concede that he 
cannot be, upon this holding as to lack of averment of 
earlier marriage. Aud that is the logic of the thing; 
for the general rule is, at law, actions upon contracts 
must be brought in the name of him who has the legal 
interest; and as the husband has no legal interest, and 
the wife is no longer under disability to sue alone, no 
reason remains for his joining, and cessante ratione le- 
gis, cessat et ipsa lex. And although the statute may 
seem in form to be merely permissive—‘* may sue and 
be sued ’’—and to leave it optional whether the hus- 
band shall join or not, yet, when we consider that its 
purpose was to cut up by the roots the marital rights 
of the husband in the wife's personal property and 
rights of action, and to set her free from the thraldom 
of the common law in respect thereof, and confer upon 
her the rights and privileges of an independent legal 
existence, it would be inconsistent with the spirit of 
the act to construe it as permissive merely, and not 
mandatory. And besides, by coustruing it as manda- 
tory, we preserve the symmetry of the law by not hav- 
ing an unnecessary plaintiff who has no interest. We 
also get certainty in the law, which is always desir- 
able, though not always attainable. We also prevent 
the husband from being made a competent witness for 
the wife merely by joining him, and the defendant 
from being deprived of an offset against the wife alone. 
In Massachusetts, a statute similarly worded is con- 
strued as obliging the wife to sue alone at law. Hen- 
nessey v. White, 2 Allen, 48; Forbes v. Tuckerman, 
115 Mass. 115, 118. So in the District of Columbia, 
Candy v. Smith, 12 Cent. Rep. 33. In New York it 
does not seem to be settled. Palmer v. Davis, 28 N. 
Y. 242; Ackley v. Tarbox, 31 id. 564. In White v. 
Waite, 47 Vt. 502, the husband was allowed to join 
with the wife in trespass for her property, although it 
was of such a character that he had no marital right to 
reduce it to possession. But then the wife could not 


sue alone, and there was a necessity for his joining. 
Vt. Sup. Ct., Aug. 31, 1889. Wright v. Burroughs. 
Opinion by Rowell, J. 








36 





THE ALBANY LAW JOURNAL. 








RELEASE AND DISCHARGE—NOVATION.—It is not a 
sufficient defense to an action on a promissory note 
that the note was given in payment for land, that de- 
fendant had sold the land to one who assumed the 
note, and that the plaintiff had agreed to release the 
defendant, and look only to the assumer. The an- 
swer, tobe good, must be so upon at least one of three 
grounds: First, that the facts alleged constitute a no- 
vation; second, a release; and, third, an estoppel. In 
every novation there are four elements: (1) An exist- 
ing and valid contract; (2) all parties must agree to 
the new contract; (3) the new contract must be valid; 
and (4) the new contract must extinguish the old one. 
Morris v. Whitmore, 27 Ind. 418; Glasgow v. Hobbs, 
82 id. 440; Jewett v. Pleak, 43 id. 368; Crim v. Fitch, 
53 id. 214; Clark v. Billings, 59 id. 508; Fensler v. 
Prather, 43 id. 119; Manufacturing Co. v. Probasco, 64 
id. 406; Parsons v. Tillman, 95 id. 452; Kelso v. Flem- 
ing, 104 id. 180. It will be hardly necessary for us to 
take the time to explain wherein the facts pleaded in 
the answer fall short of showing a novation, and es- 
pecially need we not do so as appellee’s counsel do not 
contend there was a novation. To constitute a valid 
release there must be a valuable consideration paid 
therefor. See Kelso v. Fleming, and authorities cited. 
No such consideration is shown. When Parker and 
Hanway purchased the real estate from the appellee, 
and as a part of the consideration therefor assumed 
and agreed to pay the notes that had been executed by 
the appellee, they became primarily liable for the pay- 
ment of the debt, and as between the appellee and 
them the relation of principal and surety existed, they 
being the principals and he the surety. This however 
in no way changed or altered the appellee’s liability to 
the appellant. It was held in the case of Sefton v. 
Hargett, 113 Ind. 592, “‘ that the purchaser of real es- 
tate who assumes the payment of incumbrances on the 
land thereby becomes, as to those previously liable, the 
principal debtor, without regard to the original rela- 
tions of the parties, or whether the creditor consented 
thereto or not;”’ and further, ‘tin such a case, if the 
creditor has knowledge of the facts, and extends the 
time of payment without the consent of those who oc- 
cupy the relation of sureties, the latter will be dis- 
charged.’’ But it is not averred or contended that the 
appellant extended the time of paymeut to any one, or 
made any agreement with reference to the payment of 
the notes, except so far as an agreement is alleged with 
the appellee. Conceding that there was an agreement 
between the appellant and the appellee that the former 
would no longer look to the appellee for payment of 
the notes, but would look to those who had purchased 
the real estate aud assumed payment of the notes, the 
agreement was not one that could be enforced unless 
bottomed upon a valuable consideration. Kelso v. 
Fleming, 104 Ind. 180. The grantees of the appellee, 
by their purchase and assumption, having become the 
principal debtors, the appellant had a complete right 
of action against them as well as against the appellee 
at the time the agreement is alleged to have been made 
for his release. Birke v. Abbott, 103 Ind. 1; Davis v. 
Hardy, 76 id. 272; Josselyn v. Edwards, 57 id. 212; 
Kelso v. Fleming, supra; Sefton v. Hargett, supra. 
The agreement did not give to the appellant an ad- 
vantage or legal right which he did not already have. 
The appellee surrendered no legal right, nor was he 
placed in a different position, to his prejudice, because 
of the promise made by the appellant. It was not 
necessary to the right of the appellee to maintain legal 
proceedings against those who had assumed to pay his 
notes that he first pay them; but had payment been a 
condition precedent to his right of action, he was at 
liberty at any time to leave with the bank the money 
necessary to pay the notes, and this would have stop- 
ped the interest, which he alleges in his answer he very 
much desired to do; or he could have made a tender 





to the appellant and demanded his notes, and then 
brought an action for their cancellation, or waited un- 
til sued upon them, and kept his tender good by bring- 
ing the money into court. The facts pleaded do not 
constitute an estoppel. Much of what we have said 
with reference to the question of consideration is ap- 
plicable to the question of estoppel; but we may add 
that there is no averment tending to show that any 
one of the parties who assumed to pay all or any one 
of the notes is not at this time in as good condition 
financially as on the day when the agreement was 
made; nor is there any averment tending to show that 
any action which the appellee then had a right to 
bring will not be equally as availabie now as then. The 
opinion in the case of Kelso v. Fleming, supra, covers 
the question presented by the record in this case, and 
has left very little to be said at this time. Ind. Sup. 
Ct., Oct. 15, 1889. Pope v. Vajen. Opinion by Berk- 
shire, J.; Elliott, C. J., dissenting. 


SALE—WARRANTY—EXPRESS AND IMPLIED.— Where 
a bull-calf at the time of sale is but three months old, 
free from apparent defect, and present to the view of 
the purchaser, it cannot be held as a matter of law that 
his sterility, which transpired two years later, existed 
at the time of sale, and that there was an implied war- 
ranty that he would possess the power of procreation 
at maturity. A mere statement by the seller, of his 
own opinion and belief, not amounting to a positive 
affirmation or statement of fact, and upon a matter 
concerning which the purchaser is to exercise his own 
judgment, does not amount to awarranty. Tenney v. 
Cowles, 67 Wis. 594. This is especially so, where the 
court, in the same connection as here, charged the 
jury as follows: ‘‘ An express warranty is an express 
statement which the party undertakes shall be a part 
of a contract, and, though part of a contract, yet col- 
lateral to the express object of it. Any assertion or 
averment by the seller to the purchaser during the ne- 
gotiations to effect a sale, respecting the quality of the 
article or the efficiency of the property sold, will be re- 
garded as a warranty, if relied upon by the purchaser 
in making the purchase. So I instruct you, gentle- 
men, that you must take into consideration, under all 
the evidence in the case, what was said by the parties 
at the time of the negotiations of this sale; what was 
their relation and understanding at that time; what 
did both parties fairly understand by the language that 
was used at the time of the sale. If you find that the 
defendant made an express warranty that the bull- 
calf would be a sure stock-getter, in order to induce 
the plaintiff to purchase him, and that the plaintiff re- 
lied upon such statement of the defendant, and at the 
time of such warranty or statement there existed a de- 
fect or unsoundness in the calf, which would result in 
his being sterile, or not a sure stock-getter, and that 
such was the result, then you should find for the plain- 
tiff.’ These instructions are within the rules sanc- 
tioned by this court in the cases cited by the counsel 
for the appellant. Neave v. Arntz, 56 Wis. 176. But 
counsel strenuously contend that the court errone- 
ously took from the jury all consideration of an im- 
plied warranty. It is true that the charge is confined 
to the cause of action alleged in the complaint, which 
is clearly the breach of an express warranty. Counsel 
requested no instruction respecting an implied war- 
ranty. The charge is simply silent respecting such a 
warranty. I+ might perhaps be inferred from the oral 
argument of counsel that the undisputed evidence 
makes the defendant liable as upon an implied war- 
ranty. But the calf was only three months old at the 
time of the purchase. It is conceded that to all ap- 
pearances he was free from any defects at that time. 
The only evidence of any defect is that it transpired 
some two years after the purchase that he then lacked 
the power of procreation. The calf was present to the 
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view of the purchaser, as well as the seller, at the time 
of the purchase. If the alleged defect existed at that 
time, as a matter of fact, then the plaintiff had the 
same opportunity for discovering it as the defendant. 
It bas been held that where the buyer has had an op- 
portunity of examining the article sold, thereis no 
implied warranty by the seller against latent defects 
unknown alike to himself and to the purchaser. Eagan 
y. Call, 34 Penn. St. 236; 75 Am. Dec. 653; Brantley v. 
Thomas, 73 id. 264. Certainly we cannot hold, 
as a matter of Jaw, upon the record in this case, that 
the supposed defect existed at the time of the pur- 
chase, and that there was an implied warranty 
that the calf would, at maturity, possess the power 
of procreation. Wisconsin Supreme Court., Sep- 
tember 24, 1889. White v. Stelloh. Opinion by Cas- 
soday, J. 


SPECIFIC PERFORMANCE — REFERENCE — APPEAL.— 
Specific performance of a contract to deliver stock will 
not be enforced when it appears that there is no fidu- 
ciary relation between the parties; that the value of 
the stock can be estimated in money; and that there 
are no allegations of defendant’s insolvency. Judge 
Noyes, sustaining the demurrers, said: ‘‘ The court is 
asked to compel defendants Ryan and Fahnstocks to 
organize a corporation, the only terms of the charter 
or articles of which are specified being that the capital 
stock shall consist of $1,000,000 preferred and $1,000,000 
common, the shares to be of $100 par value, and, when 
so organized, to compel defendants to deliver to him 
$25,000 par value of preferred stock and $100,000 of 
common stock. The statute provides the essential 
provisions in the articles of association in order to 
form a corporation. Can the court specify what these 
shall be in the proposed company, in the absence of an 
agreement with respect thereto made by the parties? 
Can the court determine the character and terms of 
the preferred stock? Certainly preferred stock {is not 
all alike, and how does the court know what the par- 
ties intended, or would be satisfied with, if drawn by 
the court? ‘Norule is better established than is the 
rule that a court of equity will not decree specific per- 
formance of a contract unless the terms of the con- 
tract are clearly and definitely expressed. If the court 
is unable, from the contract itself, aided by author- 
ized legal presumption, to arrive at a clear result of 
what all its essential terms are, the contract will not be 
specifically enforced.’ Schmeling v. Kriesel, 45 Wis. 
325-327. ‘A court of equity must interpret a contract 
between parties as it is made by them. It cannot make 
a@ contract for parties.” Iron Co. v. Todd (Del.), 14 Atl. 
Rep. 27-34. Were the stock actually in existence, in- 
stead of to be created, the question would be presented 
as to whether the action would lie in equity to compel 
a delivery thereof to the plaintiff. Itseems to be now 
settled that a specific performance of acoutract relat- 
ing to personal property, including stocks, will in cer- 
tain cases be enforced. The general rule is that it will 
not. It is only when the detention of chattels cannot 
adequately be redressed by damages that the jurisdic- 
tion of equity attaches. If there be any peculiar value 
to the personal property—such as an heirloom, a paint- 
ing, title-deeds, and the like—or it be stock not pur- 
chasable in the market, or such that its value cannot 
be ascertained. or it have a special peculiar value in 
the future to the plaintiff, then courts of equity will 
decree specific performance, because an adequate com- 
pensation in damages cannot be ascertained or given 
atlaw. Pom. Spec. Perf., §§ 11-14; Foll’s Appeal, 91 
Penn. St. 434. So in cases where the plaintiff has put 
money or other property in the hands of the defend- 
ant so as to create a fiduciary relation between them, 
or the defendant, in any proper sense, has made him- 
self the trustee of the plaintiff, the jurisdiction in 
equity isenlarged, and performance of a contract relat- 











ing to personal property will be decreed. Johuson v. 
Brooks, 93 N. Y. 337; Pom. Spec. Perf., § 14. But in 

all cases it is clear that when the plaintiff himself has 

put a value upon the property which he asks decreed 

to him, as in this case, and adequate compensation in 

the form of damages can be recovered in a legal action, 

and equity cannot be invoked. The plaintiff here has 

expressly fixed his damages at $75,000. Pom. Spec. 

Perf., § 17, and cases cited. ‘‘ The facts alleged do not 

bring this case within any of the recoguized exceptions 

totherule. The subject-matter has not any peculiar 

value as an article of curiosity, antiquity or affection; 

not one which the defendants alone can supply to en- 

able the plaintiff to fulfill an engagement to a third per- 

son; not one of unknown or uncertain value, compen- 

sation for which cannot be given in money; nota sub- 

ject of trust placed by the plaintiff in the hands of the 

defendants to be used or returned in acertain manner. 

The subject-matter, on the other hand, is a broker's 
commission of $75,000, which the defendants Ryanand 

associates agreed to pay the plaintiff for services ren- 
dered. The remedy at law is clear, adequate, and its 
enforcement attended with no special doubt or diffi- 
culty, except as in many cases where process must be 
served and litigation had over a disputed claim. The 
right of a stockholder to compel the corporation to is- 
sue to him certain stock is conceded to be one enforce- 
able in equity in proper cases. Dousman v. Smelting 
Co., 40 Wis. 418. See Tanner v. Gregory, 71 id. 490. 

But the relief here asked for is not at all analogous. 

The plaintiff is not a stockholder. The corporation is 
not organized. There is no stock in esse. The subject- 
matter of the suit for specific performance does not ex- 
ist, and never has existed. If it had once existed, so 
as to entitle the plaintiff to sue in equity therefor, and 
thereafter the defendants had put it out of their power 
to comply with their contract, a court would be justi- 
fied in holding the suit in equity for awarding com- 
pensation in money. Hull v. Delaplaine, 5 Wis. 206, 
207; Pom. Spec. Perf., §§ 475-477. But in this case the 
contract, as I think, was of such a nature that equity 
could and would not enforce it, and consequently the 
court will not hold the case to award a money judg- 
ment. This contract, if enforced, would compel the 
court just to create the subject-matter of the suit, and 
then order its delivery to the plaintiff. I do not think, 
upon authority or in reason, the court could compel a 
defendant to create a corporation, even if all the pro- 
visions of the charter or articles had been definitely 
agreed upon, which corporation should create certain 
common and certain preferred stock, even if the exact 
conditions of such stock had been prescribed in the 
agreement, so that the subject-matter might be 
brought into esse for the purpose of being delivered to 
the plaintiff. Courts refuse to compel the building of 
railroads, or the erection of buildings, or the cultiva- 
tion, cutting and delivery of crops, etc. Pom. Spec, 
Perf., § 312, and note; 2 Mor. Priv. Corp., § 1136, and 
note. With much more reason, it seems to me, should 
they decline to compel the organization of corporations 
and creation of stock, with all the details necessarily 
accompanying such proceedings, especially in a case 
where the plaintiff has a clear remedy at law, and has 
himself fixed the exact amount of his damages by 
reason of a violation of the contract made with him.” 
‘Perhaps a more elaborate opinion would have been 
written had not the legal questions involved in 
the case been so fully and ably considered and 
discussed by Judge Noyes. Wisconsin Supreme 
Court, October 15, 1889. Avery v. Ryan. Opinion by 
Lyon, J 


TELEGRAPH COMPANIES—STIPULATIONS—EVIDENCE. 
—In a suit by a telegraph company on a contract to 
furnish defendant accurate market quotations of 
prices, and to send his messages for purchases and 
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sales, it appeared that defeudant was an oil broker, 
and his business being too urgent to admit of written 
messages, those delivered and received by both par- 
ties were oral; that on account of plaintiff's mistake 
in sending a message, one of defendant’s agents 
bought, instead of selling, causing defendant serious 
loss; that a rule, printed at the top of plaintiff's mes- 
sage blanks, declared that plaintiff would not be liable 
for mistakes of any unrepeated messages, and it did 
not appear that defendant’s messages had been re- 
peated. Held, that it was for the jury to say, from 
the evidence, whether plaintiff, by dispensing with the 
use of its blanks in its transactions with defendant, in- 
tended to relieve him from the stipulations printed 
thereon. Penn. Sup. Ct., Oct. 7, 1889. Western 
Union Telegraph Company. v. Steve Opinion by 
Clark, J. 





TRUST—CHARITABLE—CY PRES DOCTRINE.—The in- 
come from property, given by will, in trust, ‘‘ to estab- 
lish a female academy ” in a certain town, may be ap- 
plied by the trustees to the support of a school in con- 
nection with the school district in which the academy 
is situated, when the fund becomes insufficient to 
maintain an independent school. The question is 
whether the proposed change in the mode of execut- 
ing the charity is reasonable and allowable under the 
terms of the bequest by which it was created. The 
necessity of a change is shown by the fact that the 
fund is insufficient to maintain an independent school 
at the present time, and unless some other mode of 
executing the trust can be adopted, the charity must 
fail. The reasonableness of the plan suggested is shown 
by the fact that it seems to be the nearest practicable 
method of carrying out the expressed intention of 
the donor. Whether the change is allowable under the 
terms of the bequest is a question of construction. 
The doctrine of cy pres, although perhaps not formally 
adopted in this State, has been recognized. Society v. 
Society, 14 N. H. 315, 330; Brown v. Society, 33 id. 285, 
296. And regarded asarule of construction and not 
of administration (Perry Trusts, § 723) it is a reason- 
able doctrine, by which a charity may be enforced in 
favor of the general intent, even where the particular 
mode or means provided by the donor fail by reason 
of their inadequacy. The rule of equity on this sub- 
ject seems to be clear, that when a definite charity is 
created the failure of the particular mode in which it 
is to be effectuated does not destroy the charity; for 
equity will substitute another mode, so that the sub- 
stantial intention shall not depend upon the formal 
intention. Philadelphia v. Girard, 45 Penn. St. 27; 
Jackson v. Phillips, 14 Allen, 539. The doctrine of cy 
pres, adopted to this extent, is in harmony with the 
equitable rule that a liberal construction is to be given 
to charitable donations, to accomplish the general 
charitable intent of the donur. Upon the facts ap- 
pearing in the case the trustees are authorized to 
make the proposed change in the mode of administer- 
ing the trust. The purpose of the donor was to pro- 
vide a fund for the education of females, and the lan- 
guage of the will indicates an intention tv establish a 
permanent charity. The bequest was not in terms re- 
stricted to the original plan of the donor, which, hav- 
ing become impracticable by reason of a change of cir- 
cumstances, a reasonable construction of the terms of 
the gift authorizes the trustees to adopt any mode of 
administering the trust which will accomplish the 
ultimate purpose of the testator, if such a scheme is 
practicable ; and the plan proposed seems best adapted 
to carrying out the charitable intention of the 
testator, under existing circumstances. New Hamp- 
shire Supreme Court, July 26, 1889. Trustees of 
Adams Female Academy v. Adams. Opinion by 
Clark, J. 


is not a “ work of necessity,” although otherwise the one may ~ 
suffer from neglect and the other may be swept away and ~ 
lost.] 








THE WICKED SHOEMAKER AND SAC- 
RILEGIOUS FARMER. 





CoMMONWEALTH V. JOSSELYN (97 Mass. 411); ComMONWEALTH 
v. Sampson (97 Mass. 407). 
(The hoeing of corn or the gathering of seaweed on Sunday — 


Josselyn was a humble citizen, 
Who paid his way by cobbling boots and shoes, 
As kind and sober as most other men, 
Who ne’er a moment from his bench dared iose, 
Because upon his stitching and his pegging 
Depended wife and several children small, 
Who, if he failed them, must perforce go begging ,— ; 
He was indeed to them their treasured awl. 2 
A curious, prying, and malicious neighbor, 4 
At eight o’clock one peaceful Sunday morn, 
Saw Josselyn one hour at worldly labor, 
To-wit: in hoeing a few hills of corn 
Which grew in his remote back-garden-patch, 
And which he cultivated as he could 
Contrive some scattered anxious hours to catch 
To furnish his small frugal table food. 
And so this shoemaker incendiary, 
Upon complaint of this detested sneak, 
Was brought to trial for unnecessary 
Labor upon the first day of the week, 
As by the wiles of Satan instigated, 
Without the fear of God before his eyes, 
He had this corn of mammon cultivated, af 
Instead of Christian graces for the prize. b 
In vain he represented to the court 
How hard it was to make both waxed-ends meet; 
That his wrong-doing was so very short ; 
Disturbed no others in reflections sweet; a 
That the corn needed hoeing very much; i! 
And asked the judge tolet the jury say ao 
Whether the immorality was such is 
That he deserved a penalty to pay. 
But for his humble brother of the bench 
No sympathy had this fell magistrate; 
In durance vile poor Josselyn must blench 
And cobble shoes for Puritan Bay State. 
Ill weeds disfigure now his humble garden. 
His wife and little ones of foot go bare; 
Consigned to cruel mercies of the warden. 
He meets a due reward in prison fare. 
On Sunday cobbler should become knee-suitor, 
At church in morning be among the first, 
Seek not his suffering garden-sauce to tutor, 
Hoe not, however much he is athirst. 
On bended knee of him one lesson cram, 
To wit } Ne sutor ultra crepidam. 
cs e . * * -_ 
Sampson a license legally acquired 
To gather seaweed on a neighboring beach, 
To spread which on his land he much desired, 
That into every cranny it might leach ;— 
It was a sort of heaven-sent manure 
Which very cheaply he could thus secure. 
One Sunday was unusually good for weed, 
And so to haul it higher up the shore, 
Lest it should wash away he did proceed ; 
This was his crime, and really nothing more,— 
A simple exercise of Yankee thrift 
Lest gifts of providence should go adrift, 
It was at ten o’clock that Sunday night, 
Afar from any house or public road, 
There was no proof of any one in sight, 
He did not try to draw a single load,— 
But probably it made his crime the worse, 
That he to observation was averse. 
He might have been at “ meeting” all day long, 
And played the double-bass in country choir, 
Or raised his voice in nasal sacred-song, 
Till he and all his listeners did perspire ;— 
But on this point the report, I must concede, 
Is silent, therefore we return to weed. 
The court apparently thought the defense 
In Sampson’s case than Josselyn’s was stronger; 
On the enormity of his offense 
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They aired their views in an opinion longer; 
Nor curtly in six lines ** per curiam” 
Did they this noxious Sabbath-breaker damn 
“To save the life of animals or men, 
Prepare fit food for man as well as beast, 
Save things from fire or flood or tempest when 
They otherwise would perish ;— this at least 
a On Sunday godly men may always do, 
a And there are such occasions not a few. 
a But if the fish in bay or birds on shore 
‘ Uncommonly abundant then should be, 
; Fishing or shooting would be none the more 
a Devoid in law of immorality. 
4 As fish and birds are not uncommon prey, 
q So waves will cast up seaweed every day. 
a How it might be in case a goodly whale 
z Should on the beach be driven high and dry, 
ay Tempting of bone and blubber to avail, 
a *Tis not impertant now to signify. 
- That case exceptional, which doth involve 
Such sum accessible, we need not solve.’’ 
Fe Thus spoke the venerable Hoar, how wrought 
“" His morals from the hoar antiquity 
4 When Puritans unanimously thought 
It reprehensible iniquity 
“4 For one to kiss his wife on Sabbath day 
co Or in the meeting-house an organ play. 
% If Sampson could have got his arms about 
The pillars of that court-house where Hoar sat, 
He would have raised as great a rout 
As when great Sampson laid the temple flat. 
But he was sent on mush and milk to feed, 
And in striped clothes repent of gathering weed. 





























So listen, all ye Massachusetts men, 
Unto the lesson which we here would teach 
With trembling awe and reverential pen: 
On Sunday weed not garden nor the beach, 
Nor let the enemy your thoughts assail 
i: With profit less than prophet-bearing whale. 
A —Irving Browne in The Green Bag. 

















CORRESPONDENCE. 


THat “ TEMPLE.” 
Editor of the Albany Law Journal: 


4 4 In reading your recent article on the Rip Van 
‘Winkle of Tazewell court-honse, Virginia, Thave been 

- both amused and edified. The article is a good and 

: _ Sine one. On waking up however, he seems only to 
- have seen the “ spooks” in the mountain. He did not 
discover the wonderful and magnificent strides which 

_ the town on the plain below bad made during his long 

* _ sleep. His dreams seem to have been visionary mis- 

‘ _ conceptions of the real object and purpose of law re- 

Py form. He seems to be prejudiced against code pro- 
- cedure, without apparently knowing any thing about 

_ its beneficial results. 
; ‘ If these Rip Van Winkles, when they wake up to 
' turn over, could only remain awake long enough to 
_ stand erect and take a look at the temple, and behold 
the beautifying touches which have been placed upon 
 itby the hands of such men as David Dudley Field, 
| they would stand in wonder and amazement that the 
_ Work is so well and artistically done. They would 
_ probably come to the conclusion that “ well grounded ”’ 
_ workmen had had a hand in beautifying and embel- 
lishing the temple, and at the same time repairing its 
foundation walls. Mr. Graham seems to fear that a 
change in the law—I suppose he means codification— 
will make poor lawyers of us all, or render us useless 

altogether. 

What is meant by “‘a well-grounded lawyer?” A 
p lawyer so thoroughly grounded in fogyism{that his eyes 
_ &re too weak and tender to look upon the brilliancy and 
itenty of the decorations that have been, are being, 




































and will continue to be made on the temple? If so, 
excuse me from being ‘well grounded.” Where is 
there a better grounded lawyer, in the true sense 
of the term, than David Dudley Field? But why fear 
codification? Whom has it ever injured? New York 
adopted a Code of Procedure forty-two years ago, but 
David Dudley Field, Charles O’Conor and William 
M. Everett did not seem to suffer by the change, 
although they were all young men at the time. Their 
reputations as great lawyers were made under the 
“ forced Code of Procedure.’’ 

But why not codify all the law as well as a part of it, 
or the procedure under it? If statute-law can be codi- 
fied, why not the common law? They tell us that the 
common law is unwritten, and therefore cannot be 
codified. That is the very reason why it should be re- 
duced to writing and codified, so that all who read 
may know the law. 

If Mr. Bishop, in treatises on Marriage and Divorce, 
Criminal Law, Criminal Procedure, Contracts and 
Non-Contracts, can define, and tel] us what the com- 
mon law is on these various subjects, why cannot a 
Legislature make it the law by enactment? Suppose 
Mr. Bishop should be mistaken as to what the law 
really is on a given subject and state it wrongly 
(which he no doubt has done), and some court, who 
knows no more law than Mr. Bishop, should approve 
his statement and hold it to be the law, would that 
make itso? Some other court of equally high au- 
thority, but more enlightened than he or the other 
court, might know the law and announce it. Thus two 
States, with exactly the same statutory provision con- 
cerning the force of the common law within their re- 
spective jurisdictions, would have exactly opposite 
“common law”’ on precisely the same subject. If 
made definite and certain by legislative enactment, 
there could be no mistaking it by the court, and we 
should need no long treatises—well written or other- 
wise—after the change. Let us have codification, and 
the sooner the better for all. It will drive the “owls 
of the profession’’ out of the temple, and we shall 
have in their stead broad-minded, liberal men at the 


bar. 
G. R. CHANEY. 
Rep Croup, NEB., January 3, 1890. 
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NOTES. 








TYHERE isa law of the State, if I mistake not, that 

condemns convicted murderers to death by elec- 
tricity; yet by one of those paradoxes to which the 
American mind is gradually accustoming itself, the 
only man in New York city who is to-day absolutely 
secure from execution by electricity is the condemned 
murderer. Energetic lawyers and the massive walls of 
the city prison keep the deadly fluid at bay, while the 
industrious and inoffensive “ lineman,” the casual pe- 
destrian, and the unsuspecting car-driver are gathered 
to Abraham’s bosom from day to day with a thorough- 
ness and dispatch that must excite the hangman’s 
deepest envy. If any one fears that his turn may 
come next, my advice would be to take advantage of 
the darkness that broods over Fifth avenue nowa- 
nights, to deal a fatal blow to some passer-by. He will 
then be put out of electricity’s way till the wires are 
buried, and can trust to his counsel to save his 
neck from the hangman’s noose later on. — The 
Critic. 


In his brief in Spinetti v. Atlas Steamship Co., 80 N. 
Y. 71, where the question was whether a purser was a 
‘“‘mariner,” Mr. Everett P. Wheeler, who touches 
nothing that he does not adorn, observed : 

** Throughout our literature, the word * mariners ’ is 
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used as expressive of the whole ship's company, as dis- 
tinguished from the word ‘sailors,’ which is usually 
limited to those who actually assist in making the 
sails. * * * Inthe second scene, first act of The 
Tempest, the distinction is made between the passen- 
gers and the mariners: 
* Ariel. AW but the mariners 
Plung'd in the foaming brine and quit the vessel. 
* Prospero. Of the king’s ship, 
The mariners, say, how thou has dispersed, 
And all the rest of the fleet. 
* Ariel. The mariners all under hatches stowed.’ 

“Ts it not the necessary inferences that the whole 
ship’s company were under hatches, and that the king, 
Gonzalo, and the other passengers were the only ones 
who had at this time escaped to the island? Soin An- 
tony and Cleopatra, act 3, scene 7: 

* Your ships are not well mann’d, 
Your mariners are muleteers, reapers, people 
Ingrossed by swift impress; in Ceesar’s fleet 
Are those who often have 'gainst Pompey fuught.’ 

‘* Does not this word here include every man on board 
the fleet? Can you limit it tothe men who set the 
sails or held the tiller? So in Glanville’s Scepsis Sci- 
entifica: * We often deceive ourselves as did that mar- 
iner, who mistaking them for precious stones, brought 
home his ship fraught with common pebbles from the 
remotest Indies.’ So in Longfellow’s Lighthouse: 

* The mariner remembers when a child, 
On his first voyage, he saw it fade and sink.’ 

“The danger of theft by supercargoes was known so 
long ago as Pope’s day; Jurit Horace, book 2, sat. 1: 

‘ Satire’s my weapon, but I’m too discreet 
To run a muck and tilt at all I meet, 
I only wear it in a land of Hectors, 
Thieves, supercargoes, sharpers and directors.’ " 

For once, poetry prevailed, except. with Judge Dan- 

forth. 


Can it be doubted that the bar of the United States 
is greatly overcrowded? It may be safely asserted, as 
a general proposition, that every competent carpenter, 
blacksmith, tailor and shoemaker—and for that mat- 
ter, nearly all the incompetent as well—can easily make 
a fair living, if willing to work. It is sad to have to 
admit that as much caunot be truthfully said of those 
engaged in the practice of the law. The pecuniary re- 
wards of professional success are insufficient to go 
around. To-day thousands of the army, spoken of by 
Mr. Field, cannot, with any confidence, say how or 
whence to-morrow’s bread shall be obtained. Need we 
wonder, then, that some members of the profession re- 
sort to questionable methods to keep together body 
and soul? Men, so situated, are sometimes almost 
driven, by the tyranny of their necessities, to encour- 
age and promote petty or needless litigation, and to 
finally engage in the continuous practice of that most 
despicable form of professional knavery embraced in 
the word “shystering.”’ Many a one of this class, start- 
ing with fair ability and having, by nature, reasonably 
honest instincts, can exclaim, with Shakspeare’s starve- 
ling apothecary: ‘‘ My poverty and not my will con- 
sents.” It may be remarked here, that one of the 
curses of professional life is the real or seeming neces- 
sity to keep up appearances, involving expenses un- 
known to most other callings. All things considered, 
is it not to the honor of our profession that, even 
among its poorest and humblest members, only a com- 
parative few are governed by the spirit of the petti- 
fogger? What are the causes of this overcrowding? 
Among them, in addition to that strong leaning and 
laudable ambition which should influence every voung 
man in choosing a profession, may bk enumerated the 
following: A dislike to manual labor, and, sometimes, 
indeed, to labor of any kind; a feeling that trade and 





mechanical pursuits are not quite ** genteel’’ enoug E 
and last, but not least, the gross exaggerations preva. 
lent as to lawyers’ incomes; exaggerations, by the wali 
too often fostered by the foolish vanity of lawyer 
themselves. The gains of the few serve as a stand 
whereby to measure the gains of the many. The : 
ceipt of a very large fee by some prominent or forty. — 
nate practitioner is always trumpeted abroad, and usu- 
ally arouses, in the minds of embryo lawyers and their — 
hopeful friends, false and delusive expectations, simi- — 
lar to those excited in the public breast by the story of ~ 
some one drawing a big lottery prize. The half truth, — 

half falsehood, and there is ‘‘ always plenty of room at 

the top,” has misled many an aspiring youth. As well 
might it be said that every one capable of being presi- 

dent will ultimately get the office if he diligently seek — 

it, that an ordinary loaf will, without a miracle, feed 

ten thousand people, that one horse can carry fifty — 
riders, or that all the birds of the air can roost on the ‘ 

top of a single tree. Moreover, how few of those ad-— 
mitted to the bar have enough of what may be termed # p 
legal instinct to enable them to reach the top, however — 
strong may be their ambition and earnest their striy- ‘ 
ings. * * * With the view to afford a partial remedy, at — 
least, I venture to offer the following suggestions: To 
begin with, the courts should raise the standard of ad- — 
mission. Every student should have at the start agood — 
moral character and a thorough education in the or 
dinary English branches, with at least an elementary 
knowledge of Latin. He should be required to dili- 
gently study the law, for not less than three years—a ~ 
four-years’ course would be still better. Before com- 
mencing his legal studies he should undergo a prelim- 
inary examination which, as well as the final examin- — 
ation, should be searching and thorough, and not, asis 

now too often the case, especially in the States west of — 

us, a mere matter of form, where it is required at all. © 

In this way, quantity will be sacrificed to quality, and 

we may reasonably hope to recruit the profession — 
mainly with cautious, honorable men, well learned in — 

the law, and to largely exclude ignorant, vulgar and © 
unscrupulous money-grubbers and empty blather- — 
skites. It was recently remarked, in my hearing, that 
these requirements might now and then shut out men — 

of the Abraham Lincoln stamp. This is sheer non- 
sense. Lincoln’s preliminary law studies covered a — 
period of more than five years. Furthermore, although — 
unaided by teachers, and struggling with utter pov- — 

erty, he became proficient in nearly all the branches of - 

a good English education before his admission to the 

bar. We should not forget that the legal profession — 
exists solely to serve the public in an intelligent and — 
practical way, and not to fill the place of an intelles- 
tual wet-nurse. To the client, who complains that he — 

has been condemned to lose life, liberty or property, — Fy 
through his lawyer’s gross incapacity, it is no suff. 
cient answer to say that he suffers in order that an un- — 
tutored genius may learn to use his legal wings. In 
the next place, lawyers and law-school professors 
should be cruelly honest and candid in their informa J 
tion and advice to young men who contemplate study- | 
ing law with the expectation of gaining fame and for- 3 
tune through its practice. No greater kindness can be — 
shown the incompetent than to tell them plainly of # 
their unfitness. As to the competent, we should 3 
neither delude them nor permit them to delude them- — 
selves with false hopes. Their attention should be di- ? 
rected not only to those who, by much good hap and — 
strong endeavor, reach the green spots in the desert, 
but as well to the many others, who, with weary feet 
and hearts forever hungering, pursue the mirage to the 
far horizon’s edge and pass from view—embittered and 
unsatisfied.—John J. Wickham, President Judge of 
Beaver county, Pennsylvania, in Virginia Law Jour- 
nal. s 
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CURRENT TOPICS. 





N the current North American is a group of opin- 
ions of prominent women on the topic of di- 
yorce. The writers are Mary A. Livermore, Amelia 
E. Barr, Rose Terry Cooke, Elizabeth Stuart Phelps 
and Jennie June. These are all well known, and 
are remarkably clever. They are asked by the edi- 
tor to answer these four questions: “1. Do you be- 
lieve in the principle of divorce under any circum- 
stances? 2. Ought divorced people to be allowed 
to marry under any circumstances? 3. What isthe 
effect of divorce on the integrity of the family? 4. 
Does the absolute prohibition of divorce, where it 
exists, contribute to the moral purity of society?” 
In spite of the popular belief that there is only one 
question that any woman can answer directly, most of 
these women manage to answer some of these ques- 
tions with tolerable directness, some of them even 
numbering their answers to conform to the questions. 
As might be expected, the answers are of the femi- 
nine gender—-sentimental, rhapsodical, illogical and 
full of poetry, avowed or suggested. Why is it that 
women cannot write on any subject without “ oh’s” 
and “ah’s,” and fervid rhetoric? Perhaps it is 
because they cannot divest themselves of senti- 
ment, and speak and write without interjec- 
tions, that men are not inclined to trust them 
with the equal right of guardianship of their 
children. Women will always be swayed by senti- 
ment and construct for themselves an ideal world 
which can never be realized. Fortunate perhaps 
for their husbands that this is true, otherwise there 
would be even more divorces. To begin with, in 
our opinion, Miss Barr’s article is the best of the 
group, both in style and thought. The writers all 
answer the first question in the affirmative—they all 
favor divorce, at least for adultery. Two of them 
hit on the same figure of justification—they liken it 
toa necessary surgical operation. Mrs. Livermore 
thinks that the innocent party ought to be permit- 
ted to remarry, but that the guilty party ought not, 
unless authorized by the court. She instances Ala- 
bama, Maryland and Virginia (and might have 
added New York), and concludes that it is “ wiser 
to leave the future of guilty divorced parties in the 
hands of the court, provided always that the court 
be of the highest authority, incorruptible in charac- 
ter, humane in spirit and so unimpeachable in wis- 
dom and morality as to give it fitness for arriving at 
righteous decisions in these perplexing cases.” We 
wish Mrs. Livermore would point out a few judges 
who have all these attributes of the Almighty. Miss 
Barr says, very strongly, ‘‘ If the woman is the con- 
jugal sinner, divorce without permission to marry 
puts her in the power of her seducer.” Mrs. Cooke 
does not believe in remarriage. She says—uncon- 
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sciously giving a slap in the face to Sister Liver- 
more—‘‘ The frequent and apparently favorite argu- 
ment that remarriage after divorce should be allowed, 
because otherwise men are driven to immorality, is 
so shamelessly absurd on the assumption that men 
are no better than beasts of the field, and can neither 
dominate their instincts nor control their passions 
any better than any other animals, that with the de- 
cent public in general, or the believers in the relig- 
ion of the Bible, it should have neither respect nor 
weight.” What a delicious bit of nonsense is this! 
It is just because men cannot control their passions, 
and thus are like the aforesaid beasts of the field, that 
so many women are allowed divorces. Mrs. Phelps 
shortly agrees with Gladstone and Phelps against 
remarriage. But Mrs. Cooke is extreme, as she ad- 
mits, for she avows that ‘‘ to a pure, delicate, faith- 
ful woman there can be but one marriage in her 
life,” and so is ‘‘against any remarriage after 
death.” Mrs. Cooke has a right to wear weeds for- 
ever of course, but she has no right to make such 
an assertion about women who think otherwise. It 
argues into priggishness and Phariseeism. As to the 
other questions the writers are vague and scatter- 
ing, although we infer that they regard divorce as 
unhappy in its influence on the family, and that 
they do not regard absolute prohibition as contribu- 
tive to moral purity. At least we cannot conceive 
that anybody could entertain any different view, 
and consequently we regard the questions as rather 
foolish. Miss Barr says: ‘‘The suppression of di- 
vorce itself would no more tend to the moral health 
of the nation than the driving-in of an eruptive dis- 
ease would tend to the physical health of the indi- 
vidual.” Sundry other ideas and opinions and sug- 
gestions may be evolved from the ejaculations and 
fine writing of these women. Mrs. Livermore would 
make marriage ‘‘ more difficult;” she suggests the 
old bulletin-boards of New England, and as to di- 
vorce she suggests that ‘‘ every divorce case should 
be made public,” and that absolute divorce should 
only be granted upon a verdict of a jury. Miss 
Barr, on the other hand, thinks there is too much 
newspaper publicity to such cases. Perhaps Mrs. 
Livermore is right; Miss Barr certainly is. Mrs. 
Phelps thinks the remedy is to be found in educat- 
ing society to a higher ideal of marriage. The 
panacea is a purer public opinion. She asks with 
great vehemence, where is the law which prevents 
a drunkard from wedding a sensitive woman, or a 
petty woman from marrying an intellectual man, or 
a pauper from begetting paupers, or a released felon 
from feloniously generating felons, or ‘‘a titled roué 
from becoming the husband of a pure American 
girl,” or ‘‘saves a rich woman from the designs of 
a mercenary, spendthrift suitor,” or ‘‘ makes it in- 
delicate for a man to marry for a housekeeper or a 
woman for a home?” There is nosuch law, and we 
do not believe that there ever will be until women 
make it. If there were such a law it would be dead- 
letter, for society will be sure to go as it pleases in 
this matter. We regret to find in most of these ut- 
terances the underlying idea that women are mostly 
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slaves and victims in the married state, and that 
even in the best marriages the husbands get much 
the best of the bargain. This is certainly an exag- 
geration. At any rate, women are prone, to marry, 
and if they are twice as prone as the men to un- 
marry, as the statistics indicate, this does not argue 
that they are oppressed by the laws. We have 
found very little to cull from Jennie June’s paper, 
but we may close with an expression of our com- 
mendation of her opening sentence: ‘“ The question 
of divorce is so largely one of sentiment with the 
majority of women, and so blended with their relig- 
ious beliefs, that it ie difficult to reach a simple, 
honest, unbiassed opinion.” If we have erred in 
making any of these ladies Mrs. or Miss they must 
pardon us. We presume “Jennie June” is sweet 
for something—perhaps Jane Summer. 


The London Law Times states the number of di- 
vorces in the United States “ between 1867 and 1866” 
as 3,281,613! This would be rather alarming for 
one year, or even for twenty years. What the Times 
means to say is that from 1867 to 1888 the number 
was 328,716. Evidently our English brethren have 
an awful sense of the bigness of this country. 


The Green Bag, as tied up for the year 1889, is a 
very handsome volume, appropriately bound in half 
green morocco. It has fully answered one-half the 
promise of its title-page, namely, it is an “ entertain- 
ing” magazine, but it is far from ‘‘ useless.” Prob- 
ably its readers will be much more apt to preserve 
and bind it, and resort to it, than in the case of most 
avowedly useful periodicals. The publishers are 
especially to be congratulated on the pictorial part 
of the work, which has embraced many rare and 
good portraits of eminent lawyers, rendered by the 
‘*half-tone” process. That from an old oil-portrait 
of Jeremiah Mason is one of the most excellent and 
interesting that we have ever seen. In the course 
of this year the Green Bag will publish a historical 
sketch of the New York Court of Appeals, which 
will be of special interest to lawyers of this city and 
State, and will be adorned by portraits of many of 
the judges. A sketch of the Albany Law School, 
with portraits, will soon appear 


The New York Daily Register and the New York 
Law Journal have composed their troubles, the lat- 
ter has absorbed the former, and Mr. Austin 
Abbott retires from the editorial charge of the for- 
mer, which he has long and influentially held. This 
is something like an announcement that ‘‘ Hamlet ” 
has been absorbed into a modern comedy, and that 
the Prince has been left out. Mr. Abbott has for 
many years been one of the most learned, most use- 
ful, and most widely known lawyers in this country, 
and he has furnished more brains and briefs to 
showy lawyers of the metropolis than any man who 
ever lived there. Mr. Abbott sings an editorial 
swan song from which we extract the following 
notes: ‘‘ The time has gone by when the law can 








be learned like a matter of ancient history. The 7 


records of the past, whether ancient, mediaeval or 
modern, and whether in text-books or annals or re- 
ports, can show us nothing more than the roots of 
the law. The law is not in the books. The books 
give us what this judge or writer thinks about the 
law, or did think about it when he wrote. But the 
law is in the air—it is in the life and force of the 
community about us, as regulated by the ever de- 
veloping judgments of judicial power. The hooks 
give us approximate statements. But the original 
thought and fresh observation of the reader must 
incessantly verify and test what has heen written, 
and cannot help modifying these records of the past 
in their application to the controversies of the day, 
The legal journals of our day are rendering a yet 
too little recognized service in this respect, and to 
have co-operated in this service has been a pleasure 
quite as great as any that my readers have found in 
what I have put before them.” We are sincerely sorry 
to part with our good old friend, and no doubt he 
will miss the privilege of addressing his brethren in 
type. It is great fun to edit a law journal. 


NOTES OF CASES. 


N Youngs v. Youngs, Illinois Supreme Court, No- 
vember 26, 1889, it was held that the morphine 
habit is not drunkenness warranting a divorce. The 
court said: ‘‘ The evidence fails to show that the 
defendant has ever been in the habit of drinking in- 
toxicating liquors, at least to excess. But it is 
claimed, and the evidence on behalf of the com- 
plainant tends to show, that for several years prior 
to the time the complainant left him the defendant 
had been in the habit of using morphine, adminis- 
tered by hypodermic injections in the arm and leg. 
It appears that the effects of morphine thus admin- 
istered are very similar and in many respects appa- 
rently identical with those produced by the excessive 
use of intoxicating liquors. This branch of the 
complainant’s case therefore must rest upon the 
proof of the defendant’s indulgence in the morphine 
habit, and must necessarily fail, unless it can be 
held that the intoxication and stupor produced by 
the excessive use of morphine is ‘drunkenness’ 
within the meaning of the first section of the stat- 
ute in relation to ‘ Divorce.’ It cannot be doubted) 
we think, that the word ‘drunkenness’ is used in 
said statute in its ordinary and popular sense. The 
primary signification of the word, as given by Web- 
ster, is: ‘The state of being drunken, or overpow- 
ered by alcoholic liquor; intoxication; inebriety.’ 
In Bouvier’s Law Dictionary it is defined as ‘the 
condition of a man whose mind is affected by the 
immediate use of intoxicating drinks.’ A similar 
definition is given by Rapalje & Lawrence in their 
Law Dictionary, viz.: ‘Disorder of the mind occa- 
sioned by the recent use of intoxicating liquor.’ The 
Supreme Judicial Court of Massachusetts, in defin- 
ing the meaning of the word as used in the statutes 
of that State, say: ‘There can be no doubt that 
drunkenness, as it is commonly understood in the 
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community, is the result of the excessive drinking 
of intoxicating liquors. Such is also the significa- 
tion given to it by lexicographers. It is ebriety, ine- 
briation, intoxication ; all words nearly synonymous, 
and all expressive of that state or condition which 
inevitably follows from taking into the body, by 
swallowing or drinking, excessive quantities of such 
liquors.’ It was held in that case that evidence of 
habitual intoxication from the use of chloroform 
would not sustain a complaint, under the Massachu- 
setts statute, charging a person with being a com- 
mon drunkard. Com. v. Whitney, 11 Cush. 477. 
That the word is used in our statute in the sense 
above indicated, and that it cannot be held to in- 
clude intoxication produced by the hypodermic ad- 
ministration of morphine, seems to be the inevitable 
conclusion. A further confirmation of this view, if 
such were necessary, may be derived from the fact 
that habitual drunkenness for two years was made a 
ground for divorce by our statute as early as the 
year 1827, which was many years before the mode 
of administering morphine by hypvudermic injection 
was known, as we suppose, even to the medical fac- 
ulty. As originally used, therefore, these words 
could not have been intended to include intoxica- 
tion produced by the administration of morphine in 
this mode; and, as the same words have been con- 
tinued, in precisely the same connection, in every 
subsequent revision of our statutes, the conclusion 
is irresistible that the words are to be understood 
now in the same sense in which they were originally 
employed. It is beyond the power of the courts to 
extend the application of said words to a subject 
not within the legislative intent. To make an ex- 
cessive indulgence in the morphine habit a ground 
for divorce will require further legislative action, as 
it is clearly not made such by the statute as it now 
stands.” i 


In Turton v. Turton, English Court of Appeal, 
before Lord Esher, M. R., Cotton and Fry, L. JJ. 
(61 L. T. Rep. [N.S.] 571), the plaintiff company 
was formed in 1886 to purchase the business of a 
firm carrying on business under the name of “ Thomas 
Turton & Sons.” The defendant, John Turton, had 
for many years carried on a similar business in the 
same town under the name of “John Turton & Co.” 
In 1888 he took his two sons into partnership, and 
adopted the name of ‘‘ John Turton & Sons.” There 
was no evidence of any attempt on the part of the 
defendants to deceive the public by imitating the 
plaintiffs’ labels or otherwise. Held (reversing the 
decision of North, J.), that the plaintiffs were not 
entitled to an injunction restraining the defendant 
from using the name ‘‘ John Turton & Sons,” though 
some persons would occasionally be misled by the 
names being similar. Lord Esher said: ‘‘I assume 
that the names are sufficiently alike to cause those 
blunders in trade; but they are blunders of the peo- 
ple who make the blunders. Has the defendant 
done any thing to so far cause those blunders, even 
though he did not intend it, which entitles the 
court to stop him from doing what he is doing? He 





is simply stating that he is carrying on business 
with his two sons as partners. I say that is the ac- 
curate and exact truth of what he is doing. I will 
assume for the moment that it is pointed out tohim 
that, he doing that, blunders will occur in the busi- 
ness, and that the results which are complained of 
will happen. Is there any thing dishonest-—is there 
any thing wrong morally in any, even in the strict- 
est, sense—in a man using his own name, or stating 
that he is carrying on business exactly as he is car- 
rying it on? Is there any thing wrong in his con- 
tinuing to do so because people make blunders, and 
even, if you please, because they make probable 
blunders? What is there wrong in what he 1s doing? 
Now it is said that the plaintiffs have a trade name 
and a property in their name. I doubt about prop- 
erty, though they have this right: that no man shall 
wrongfully interfere with their name. But they 
have no right to say that a man may not rightly use 
his own name. I cannot conceive that the law is 
such. If the law were such, the law would be most 
extraordinary, and to my mind, most unjust to pre- 
vent a man using his own name. And I must say 
this, that all the arguments which have been used 
in this case would have been equally applicable if 
there had been nothing about sons, and if one man 
were carrying on business as Thomas Turton, under 
the circumstances in which Thomas Turton & Sons 
were carrying on their business, and another man, 
named John Turton, were to come and carry on his 
business simply in his own name. Therefore the 
proposition goes to this length: that if one man is 
in business, and has so carried on his business that 
his name has become a value in the market, another 
man must not use his own name. If the other man 
comes and carries on business he must discard his 
own name and take a false name. The proposition 
seems to me so monstrous that the statement of it 
carries its own refutation. Therefore, upon princi- 
ple, I should say it is perfectly clear that if all that 
a man does is to carry on the same business, and to 
state how he 1s carrying it on—that statement being 
the simple truth—and he does nothing more with 
regard to the respective names, he is doing no 
wrong. He is doing what he has an absolute right 
by the law of England to do; and you cannot re- 
strain a man from doing that which he has an ab- 
solute right by the law of England todo. * * * 
It comes to this, that you cannot recover damages 
against a man if he has only done that which he 
has a perfect right todo. You cannot recover dam- 
ages against a man unless he has done some- 
thing which is a wrong. against the plaintiff. But 
you can grant an injunction against a man if he is 
proposing to do, and insisting that he has a nght to 
do, that which, if he does it in the future, will be a 
wrong act against the plaintiff. Therefore it is not 
necessary to show a past wrong; it is sufficient, in 
order to support a claim for an injunction, that a 
man is proposing to do that which will be wrong in 
the future. But if all that you are proposing to do 
in the future is simply that which by the law of this 
country you have a right to do, no injunction can 
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go. Therefore if you take the case before us and 
try it by those principles, the defendants have done 
no wrong in the past, and even though that which 
is alleged to be the result, and which for this pur- 
pose I will assume to be the result, follows, and 
although the result to the trade of the plaintiffs 
which they allege will take place in the future may 
follow, nevertheless that result is not the result of 
any act of the defendants which can be said to be a 
wrong act even against the plaintiffs. The defend- 
ants have done nothing but carry on business, and 
state to the world that they carry on that busi- 
ness in the exact way in which they carry 
it on.” Cotton, L. J., said: ‘‘I may say here 
that the case as to trade-marks, which were a 
great deal relied upon by Mr. Moulton, are very dif- 
ferent from the case of a name, because a trade- 
mark is a thing which is assumed and invented by 
a man for the purpose of his goods, and there is no 
necessity for anybody else putting that mark upon 
the goods unless the mark is meant to identify them 
in such a way as to represent that they are the goods 
of somebody else whose goods are identified in the 
same way. Of course if a man takes a mark for his 
goods the same as that of another man, although he 
has not done it intentionally, it is wrong to go on 
with that representation on his goods when prima 
facie it would be taken to mean not that they are his, 
but others of some other well-known manufacturer. 
But here there is no question of trade-mark; as I 
said before, it is simply a question of name. 
* * * In my opinion, the court cannot stop a 
man from carrying on his business in his own name, 
although it may be the name of a better-known 
manufacturer, when he does nothing at all in any 
way to try and represent that he is that better- 
known and successful manufacturer, If that were 
to be so, there would at once be a monopoly ob- 
tained in the use of names by any persons who, by 
carrying on business in one name, get a reputation; 
and it would be a very convenient way of enabling 
traders to prevent any competition with them by 
any persons who had the same name in the same 
trade. Of course there must be some confusion 
when a person who has the same name as another 
carries on the same business in the same town 
or place, because unless people are careful to see 
that it is Thomas, or John, they may easily go 
to one when probably they intend to go to the 
other, and the post-office may very frequently make 
mistakes, even although one has been established 
for a long time, if both carry on business together. 
If one man has been established for a year only, 
could the court properly be asked to prevent an- 
other man of the same name from coming into the 
town and carrying on the same business, in the same 
goods, simply because the post-office would be 
likely to make mistakes and deliver letters to the 
wrong person? Of course if any thing were done 
by the second man to hold out or represent that his 
shop was the shop of the other, or that he was con- 
nected with the other when he was not, if there 
were something added to the name, which would 





] enable the court to interfere on the ground that he 


was trying to represent his business to be the busi- 
ness of the other man, then the court would inter- 
fere. * * * In Merchant Banking Company of 
London v. Merchants’ Joint-Stock Bank, 9 Ch. Div, 
563, the late master of the rolls said: ‘As the law 
originally stood, I think that any person might use 
his own name for the purpose of trade, and might use 
any fancy name for the purpose of trade. If a man's 
name was Brown or Jones, he was not compelled, 
according to the common law, to carry on trade 
under the name of Brown or Jones, but might carry 
on trade under any fancy name he chose; and the 
mere fact of somebody else having the same name, 
and carrying on trade under that name, does not 
prevent another person from doing the same. If 
John Brown sells coals, another John Brown may 
sell potatoes ’—and I should add he may also sell 
coals. ‘There is no law that I know of to prevent 
him from selling his potatoes under the name of 
John Brown; the first John Brown could not in such 
a case restrain the second John Brown from carry- 
ing on trade under his own name.’” Fry, L. J., 
said: ‘* The facts of the case seem to me shortly to 
amount to this: that the defendants have made a 
statement of a fact, namely, that John Turton and 
his sons are partners. They made that statement 
simply, and without any varnish or color. They 
| made it truly, honestly and in the usual manner in 
which such statements are made in the course of 
business. Furthermore they made it without any 
misrepresentation either fraudulent or innocent; 
and they made it equally without any design or in- 
tention to injure the plaintiffs. The statement 
which they thus made was one which they had a 
prima facie right to make, and it was one which 
they were interested in making. Those are the 
facts of the case according to my apprehension of 
them. Now the leading question which emerges is 
this: Is the putting forth of such a statement by the 
defendants made actionable by the fact that it 
will be misapprehended by some persons, and that 
the plaintiffs will, by reason of such misapprehen- 
sion, suffer loss? In my opinion, that question 
must decisively be answered in the negative. It 
appears to me that to answer it in any other way is 
to interfere with the undoubted right of her maj- 
esty’s subjects to use their own names and to make 
statemeats of fact which they are interested in mak- 
ing, and which they commit no wrong in making. 
If we were to hold that a cause of action arose from 
the misapprehension of the plaintiffs’ customers we 
should be doing this: we should be creating a cause 
of action against the defendants by reason of the 
carelessness or stupidity of the plaintiffs’ customers. 
Now I know of no principle of law or equity which 
creates such a cause of action as that. I invited 
Mr. Moulton to tell me whether the cause of action 
was equitable or legal. He said it was equitable. I 
know of no such equity as the one which I have just 
stated. We must regard again the result of the af- 
firmative of the proposition I have stated. It would 











be a perpetual interference with the legitimate and — 
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honest use by a man of his own name, an interfer- 
ence which I think is entirely novel to the law of 
England.” The learned judges might have found a 
case exactly in point to the same effect in Meneely v. 
Meneely, 62 N. Y. 427; S. C., 20 Am. Rep. 489 


—— 


LAW AND DOCTORS IN NEW YORK. 


I, 

That veracious historian of New York, the lamented 
Diedrich Knickerbocker, assures us, in a _ senti- 
mental parenthesis, that ‘‘there is something ex- 
ceedingly delusive in looking back through the long 
vista of departed years, and catching a glimpse of the 
fairy realm of antiquity that lies beyond. Like some 
goodly landscape melting into distance, they receive a 
thousand charms from their very fobscurity, and the 
fancy delights to fill up their outlines with graces and 
excellences of its own creation.’’ 

I have fully realized the delusiveness of antiquarian 
researches, in my attempts to find some trace of the 
physician during the halcyon days of New Amster- 
dam. The thrifty Dutch burghers who bought Man- 
hattan island for $24 were probably healthy people, 
and had little need for the medical profession. The 
days of Van Twiller, Kieft and Stuyvesant, were not 
productive of a high scientific development. Mrs. 
Lamb, in her History of the City of New York, makes 
no mention of the medical profession during the Colo- 
nial period; and during that period, covering more 
than one hundred and fifty years, only three times 
was this profession the subject of legislation. January 
17, 1680, the legislative counsel ordered that no one 
should practice physic without a license. This was 
doubtless the origin of licensing physicians. In 1684, 
October 22, an act was passed concerning surgeons and 
midwives, and in 1760, June 10, an act was passed to 
“regulate the practice of physic and surgery in the 
city of New York.”” But though meager was his place 
in our early history, we know that the disciple fof 
Esculapius has been abroad in the world in all ages, 
and among all people. Sometimes he has turned aside 
from his profession to do other work for the world, in 
literature, in statesmanship, in war, in discovery, in 
reform, and in religion. Every department of human 
endeavor has felt his influence and enjoyed the benefit 
of his cultivated experience. Looking back into his- 
tory we recall the fact that the record of the estab- 
Ishment of Christianity by the apostles, and the third 
Gospel, were written by a physician; and we cannot 
fail to be impressed by the exact professional knowl- 
edge, the broad humanity, and the reverent affection 
for his master, which characterize Luke’s biography 
of our Lord. Coming to a later time, we recollect that 
Dr. Warren left his patients to defend the liberties of 
the Colonies, and won immortality by his gallant death 
at Bunker Hill; and it was a physivian, the lamented 
Livingstone, who first carried the light of civilization 
into the recesses of the dark continent. While he has 
labored, the physician has also suffered. We might 
recall numerous instances where physicians have be- 
come martyrs to the mysteries of the laboratory, mar- 
tyrs to the dangers and contagions of the sick room, 
martyrs to their devotion to the physical well-being 
of their fellowmen. 

Dr. Samuel Johnson, the eminent English critic, 
once described lawyers as a class of men who go 
through life with their faces toward the past. While 
this statement of fact here is in a sense true, the criti- 
cism implied is unjust. Lawyers look into the future 
for clients, and into the past for precedents. It would 
be intolerable if a court should make law according to 





its own whim, or if lawyers should advise according to, 


their prejudices. The question always is, what is the 





law? and we can only answer by turning our faces 
toward the past to see what has been legislated or de- 
cided in the particular instance. It has been the aim 
of all jurisprudence, from the consummate legal fabric 
of the Roman Empire to our own judicial system, to 
establish upon a firm basis the proposition that the 
general certainty of the law is of more consequence 
than that it shall work out exact justice in every case. 
There is not a legal remedy for every wrong, neither 
is there acure for every disease. ‘The past’’ does 
not mean antiquity alone; yesterday is a part of the 
past, and what we must do is to try to adjust the com- 
plications of to-day to the principle already established 
by the wisdom of experience. 

I have often thought, and sometimes with a feeling 
akin to envy — that the physician is not hampered by 
the conservatism which necessarily environs the law- 
yer. Medicine is essentially an experimental science; 
and while there are certain general principles, as in the 
law, which have been established bya large experience 
—the medical practitioner must, nevertheless, apply a 
discerning judgment in the treatment of diseases, 
varying with the peculiarities of each case. Therapeu- 
tics is an expansive study, and no man will ever be 
able to say that he has reached its limit. Out of the 
rude knowledge, and the ruder practice of early ages, 
the growth of medicine has kept pace with the de- 
velopment of general science, and to-day no branch of 
knowledge ranks higher than this. During all these 
years the work and study of the profession have 
greatly broadened; its literature has constantly ex- 
panded; its mission has been elevated and extended ; 
its standards of proficiency have been lifted higher and 
higher, corresponding with its increasing influence in 
society; and it is but natural that physicians and sur- 
geons should desire legal protection against quackery, 
and the annoyance of those who, without proper study, 
and without a due appreciation of the great import- 
ance of the science and practice of medicine, assume 
and presume to be as competent jas those who have 
devoted years of study, and who have had years of ex- 
perience in preparing themselves to properly minister 
to the ills that flesh is heir to. Hence the attempt in 
these modern days to guard against impostors, and to 
compel by law compliance with certain prescribed 
standards of qualification before permittiug persons 
to enter upon the practice of the healing art. 

Reference has already been made to the Colonial 
statutes upon this subject. The State government 
was organized in 1777; since that time statutory 
regulation of medicine has become firmly estab- 
lished. 

The first act regulating the practice of medicine, 
after the organization of the State government, was 
passed March 27, 1792 (chap. 37), and related solely to 
the city and county of New York. That was an age 
of preambles, and this statute was ornamented with 
one in which the reasons for the law were set forth as 
follows: 

*“* Whereas, many ignorant and unskillful per- 
sons presume to administer physic and practice sur- 
gery within the city and county of New York, to the 
detriment and hazard of the lives and limbs of the 
citizens thereof, for the prevention of such abuses in 
future,” it was enacted that no person whatsoever 
should practice medicine or surgery unless attending 
two years with a competent physician, if a graduate 
of an American college; if not such graduate, he must 
attend with such physician three years, and must be 
examined, approved of and admitted by the gov- 
ernor, chancellor, judges of the Supreme Court, 
attorney-general, the mayor or recorder of the 
city, or any two of them, taking to their assist- 
ance any three respectable physicians, [except tutors 
of such applicants. A penalty was imposed for prao- 
ticing without a certificate. Persons not qualified 
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might administer medical aid in any sudden emer- 
gency, without compensation. Medical graduates were 
not affected by the act. In 1797, chapter 45, this act, 
with some modifications, was extended to the whole 
State. Non-residents were not allowed tuo practice 
here, except upon the special request of a physician 
witbin the State. Certificates of qualification were 
required to be filed in the county clerk’s office. In 
1801, chapter 144, a new act wus passed, adding new 
rejuisites to the qualifications of practitioners, and 
permitting non-residents to practice here at their op- 
tion. Laymen might give medical aid in sudden emer- 
gencies, without compensation, as in former statutes. 

A statute passed in 1806 expressly declared that any 
person who should commence practice after the first 
day of September then next, without being duly 
licensed should “forever thereafter be disqualified 
from collecting any debt or debts incurred by such 
practice.’? The Revised Laws of 1813, and the Revised 
Statutes, which took effect January 1, 1830, contained 
regulations concerning medical practice, the latter 
statute making the unauthorized practice a misde- 
meanor. The statute of 1830, chapter 126, made the 
offense penal instead of criminal, and also declared 
that such penal provisions should not ‘“ be deemed and 
taken to extend to or debar any person from using or 
applying, for the benefit of any sick person, any roots, 
barks or herbs, the growth or produce of the United 
States.”” By this statute “quackery ceased to be a 
crime, and if confined to the use of domestic roots, 
barks and berbs, it was not even a penal offense.” In 
1834, an act was passed confining the exemptions 
from the penal provision of the act of 1830, to those 
who used domestic roots, etc., without fee or reward. 
The law of 1834 was repealed in 1835, thus restoring 
the act of 1830. The law remained in this condition 
until 1844, when the Legislature swept away all crim- 
inal and penal laws against the unlicensed practice of 
physic and surgery, and every enactment which pro- 
hibited any person from recovering a compensation 
for services as a physician or surgeon, whether licensed 
or not. While statutes still remained in force relating 
to the examination and licensing of physicians, they 
were practically a dead letter, because any person 
could practice without license, and recover competisa- 
tion for his service. 

In 1872 (chap. 746), an act was passed relating to the 
examination of candidates for the degree of doctor of 
medicine, and it provided for the appointment by the 
regents of the university of the State of New York, of 
one or more boards of examiners in medicine, such 
board to consist of not less than seven members, who 
shall have been licensed to practice physic and surgery 
in this State. 

The regents, in their report to the Legislature in 
1888, state that then such boards have been organized, 
and now have a legal existence, giving the names of 
the members. The oldest of these boards was ap- 
pointed on the nomination of the State Homceopathic 
Society, and consisted of nine members. ‘There is 
also a board of eight members, nominated by the 
State Medical Society. A third board of seven mem- 
bers, represents the Eclectic School of Medicine. 

Such boards are required to faithfully examine all 
candidates referred to them for that purpose by the 
chancellor of the university, and furnish him a de- 
tailed report of all the questions and answers of each 
examination, together with a separate written opinion 
of each examiner as to the requirements and merits of 
the candidates in each case. 

Such examinations shall be in anatomy, physiology, 
materia medica, pathology, histology, clinical medi- 
cine, chemistry, surgery, mid-wifery and therapeutics, 
according to each of the systems of practice repre- 
sented by the several medical societies of this State. 
The examinations, and the reports of the examiners, 











and their opinions, are to be a part of the public 
records of the university. Candidates for examina- 
tion must be over twenty-one years of age, of good 
moral character, must have a competent knowledge 
of all the branches of learning taught in the common 
schools of this State, and of the Latin language, and 
must have diligently studied medicine not less than 
three years, under the direction of a duly qualified 
physician, or must have been licensed, on examination, 
by some medical society or college, legally empowered 
to issue licenses or degrees of medicine. If not less 
than five members of a board of examiners vote in 
favor of a candidate, the regents shall issue to him or 
her a diploma conferring the degree of doctor of medi- 
cine of the University of the State of New York, which 
degree shall be a license to practice physic and sur- 
gery. Candidates are required to pay into the treasury 
of the university a preliminary fee of not less than 
$35, and upon receiving a diploma, a further sum of 
not less than $10. 

This statute is still in force, and is recognized in the 
Medical Code of 1887, hereafter quoted. 

From 1844 to 1874, the practice of medicine in this 
State was free to everybody. During this period of 
thirty years, quackery was triumphant, and a gullible 
public became the victims of all sorts of charlatanry. 
The Legislature of 1844 made every man a doctor, and 
nostrums of every description and admixture could be 
safely prescribed, and payment therefor exacted by 
authority of law. Other States had suffered by the 
same ‘looseness in medical legislation. In Massachu- 
setts, Thompson, the originator of the steam practice, 


had been indicted and tried for murder, for having . 


killed a patient with steam and lobelia, but the Su- 
preme Court of that State held that as there was no 
law prohibiting him from practicing without a license, 
he could not be convicted either of murder or man- 
slaughter, if he administered the medicine, which 
killed the patient, through ignorance of its dangerous 
character, and with an honest intention and belief 
that the same would cure instead of killing the person 
to whom it was given. , See 6 Paige, 586 

In 1874, chapter 436, an attempt was again made to 
regulate the practice of medicine and surgery, by the 
enactment of a statute, requiring all practitioners to 
procure a certificate of their qualifications from the 
censors of some medical society, such certificate to be 
recorded in the county clerk’s office; and persons not 
qualified to practice, either by such certificate, or by a 
license or diploma, from some chartered school, State 
board of medical examiners, or medical society, were 
declared guilty of a misdemeanor, and ‘punishable by 
fine or imprisonment. 

This statute continued in force until 1880, when a 
new license law was passed, chapter 513, requiring 
registration under regulations prescribed by the stat- 
ute. The law was incomplete in some of its details, 
and created some confusion in the methods of acquir- 
ing and retaining a right to practice medicine and sur- 
gery. The law was amended in 1881 and in 1884, but 
was repealed by the Medical Code of 1887. 

There was a general revision of the statutes relating 
to this subject in 1887 (chap. 647). 

This statute provides that ‘* no person shall practice 
physic or surgery in this State who shall not have at- 
tained the age of twenty-one years, nor unless already 
registered and licensed when the act took effect, or 
thereafter licensed and registered as prescribed by the 
act; and no persons were to be deemed so licensed or 
authorized to practice physic or surgery, by the act, 
except one of the three following classes: 

First. All who shall have been graduated from an 
incorporated medical school or college, in this State, 
with the degree of doctor of medicine, after substan- 
tial compliance with all the requirements of the gen- 
eral laws and of the charter of said corporation regu- 
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lating the term and amount of study, attendance and 
attainment requisite to obtain said degree, provided 
that no person shall receive the degree of doctor of 
medicine, or be licensed to practice physic or surgery 
in this State, unless after the age of eighteen years, he 
shall have pursued the study of medical science for at 
least three years in a chartered medical school or with 
some physician and surgeon duly authorized by law to 
practice physic or surgery; and shall have attended 
two complete courses of lectures in some legally incor- 
porated medical school or college, in good standing at 
the time of such attendance, prior to the granting to 
him or her a diploma or license; provided further, 
that two courses of lectures, both of which shall be 
either begun or completed within the same calendar 
year, shall not satisfy the above requirement. 

Second. All who have received said degree from the 
regents of the university of the State of New York, 
after substantial compliance with the legal requisites 
preliminary to its attainment, and after an examina- 
tion by a legally coustituted board of medical exam- 
iners of this State. 

(This refers to the statute of 1872, already quoted, 
giving the regents the authority to grant medical di- 
plomas after examination as prescribed by the act.) 

Third. All who, having been graduated from incor- 
porated medical schools or colleges without the State 
as doctors of medicine, or licensed to practice physic 
or surgery under the laws of those European countries 
in which said degree does not confer the right so to 
practice, shall procure their diplomas from such cor- 
poration, or their licenses from such countries to be 
_ indorsed by the faculty of an incorporated medical 
school or college within this State, or by the regents 
of the university on the recommendation of a legally 
constituted board of medical examiners of this State. 
The statute prescribes the form of the indorsement. 
Every corporation or board so indorsing shall keep a 
arecord of such indorsements, and may require appli- 
cants to verify their statements under oath. Persons 
indorsing such diplomas with fraudulent intent or 
with gross carelessness or ignorance, shall be deemed 
guilty of a misdemeanor, and upon conviction shall be 
fined $250. 

Persons entitled to practice medicine are required 
to register in a book to be kept in the clerk’s office of 
the county where the practice is carried on, his or her 
name, residence, place and date of birth, and authority 
for practicing. An applicant for registration must 
also make an affidavit, the form of which is prescribed 
by the statute, stating his mame, place and date of 
birth, and residence, the source of his authority to 
practice, that he has complied with all the require- 
ments of law concerning study, etc.; that he paid 
no money for the degreee or diploma except the regular 
fee; that the procurement of said degree or diploma 
was free from any fraud, misrepresentation or mistake 
in any material regard; and in case of a foreign license 
or diploma, that it has been indorsed as required by 
the statute. 

The applicant must also exhibit to the county clerk 
his or her license or diploma, or a certified copy of it, 
and the clerk must indorse thereon the date of 
registry, and shall also give to the applicant a certifi- 
cate stating the fact of such registry, and the substance 
of the affidavit. Practicing physicians or surgeons, 
duly registered, who shall remove their practice or 
part thereof, or regularly engage in practice, or open 
an office in another county, shall procure their certifi- 
Cates to be indorsed by the clerk of such other 
county. 

Persons not registered at the time the act was passed, 
June 23, 1887, had until October 1 of that year, to 
register under the laws of 1880. Since that date regis- 
tration could oniy be made by complying with the 





statute of 1887. Persons convicted of a felony cannot 
be licensed to practice medicine. Licensed persons 
who are convicted of a felony, are by the fact of such 
conviction, deprived of their license to practice. Per- 
sons making a false affidavit to procure registration 
are guilty of perjury. Persons guilty of counterfeiting 
or forging 2 diploma, license or certificate are guilty 
of forgery in the second degree. Practicing uuder a 
false or assumed name, or falsely personating another 
practitioner, is a felony, ‘aud any person guilty of 
violating any of the other provisions of this act, not 
otherwise specifically punished herein, or who shall 
buy, sell or fraudulently obtain any medical diploma, 
license or registration, or who shall aid or abet such 
buying, selling or fraudulently obtaining thereof, or 
who shall practice physic or surgery in this State under 
cover of a diploma or license that shall have been ille- 
gally obtained, or that shall have been signed or issued 
unlawfully, or under fraudulent representations, or 
mistake of fact in material regard, or who, after con- 
viction of a felony, as aforesaid, shall attempt to prac- 
tice physic or surgery in this State, and any person 
who shall assume the title of doctor of medicine, or 
append the letters ‘‘M. D.’’ to his or her name, with- 
out having received the degree of doctor of medicine 
from some school, college or board empowered by law 
to confer such degree or title, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall 
be punished by a fine of not less than $250, or impris- 
onment for six months, for the first offense; and upon 
conviction of a subsequent offense, by a fine of not 
less than $500, or imprisonment for not less than one 
year, or by both fine and imprisonment.” 

Persons practicing medicine or surgery without be- 
ing lawfully authorized and registered are guilty of a 
misdemeanor, and are punishable by a fine of not less 
than $50 for the first offense, and for each subsequent 
offense by a fine of not less than $100, or by imprison- 
ment for not less than oue hundred days, or by both 
such fine and imprisonment. ‘‘ When any prosecution 
under this act is made on the complaint of a lawfully 
incorporated medical society of this State, or a county 
society entitled to representation in a State society or 
association, the fine, when collected, shall be paid to 
the society making the complaint, and any excess of 
the amount of fines so paid, over the expenses incurred 
by the said society in enforcing the medical law of 
this State, shall be paid at the end of the year to 
the county treasurer for the use of the poor of 
such county.’’ ‘The duly incorporated medical so- 
ciety of any county in which any person shall practice 
physic or surgery without lawful authority or regis- 
tration"may, upon proof of such practice, recover from 
such practitioner, in an action before any justice of 
the peace, a penalty of $25 and the cost of the action 
for the first judgment, and upon every subsequent 
judgment for the same offense, a penalty of $50 and 
the cost of the action; provided that said societies 
shall pay to the county treasurer for the use of the 
poor of the county any surplus that may accrue in 
their hands from the excess of fines and penalties col- 
lected, over the disbursements of said society for coun- 
sel fees and the expenses incident to the enforcement 
of this act by them.” 

The statute does not apply to commissioned medical 
officers serving in ‘the army or navy of the United 
States, or in the United States marine hospital service, 
while so commissioned, or any qne while actually serv- 
ing as a member of the resident medical staff of any 
legally incorporated hospital, or any legally qualified 
and registered dentist exclusively engaged in the 
practice of dentistry, or interfere with the manufac- 
turers of artificial eyes, limbs or other pedical instru- 
ments, or trusses of any kind from fitting such instru- 
ments on persons 'in need thereof, or any lawfully 
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qualified physicians and surgeons residing in other 
States or countries meeting registered physicians and 
surgeons of this State in consultation, or any physician 
or surgeon residing on the border of a neighboring 
State, and duly authorized under the laws thereof to 
practice physic or surgery therein, whose practice ex- 
tends into the limits of this State, providing that such 
practitioner shall not open an office or appoint a place 
to meet patients or receive calls within the limits of 
the State of New York, or physicians duly regis- 
tered in one county of this State called to attend iso- 
lated cases in another county, but not residing or 
habitually practicing therein. 

The act repeals all inconsistent statutes, and espe- 
cially all acts or parts of acts authorizing any incor- 
porated medical school or college to confer the degree 
of doctor of medicine causa honoris or ad eundem or 
otherwise than upon duly graduated students in 
course; and it is further provided that the degree of 
doctor of medicine conferred causa honoris or ad 
eundem gradum shall not be a qualification for the 
practice of physic and surgery in this State. The stat- 
ute also prescribes the forms to be used in the various 
steps required by the act in perfecting registration. 

This statute of 1887 is the latest general act upon this 
question. It codifies all the laws bearing upon the 
qualification of physicians, their licensing and regis- 
tration, with heavy penalties for a violation of its pro- 
visions. It places the medical profession upon a firm 
basis, free from the encroachments of quackery, and 
it must inevitably have the effect to raise the standard 
of professional qualifications in the great and import- 
ant field of medicine. The last Legislature, 1889, passed 
an act on this subject providing for the preliminary 
education of medical students. This provides that be- 
fore the regents of the university of the State of New 
York or the trustees of any medical school or college 
within this State shall confer the degree of doctor of 
medicine on any person who has not received a bac- 
calaureate degree in course from a college or university 
authorized to confer the same, they shall require him 
to file with the secretary or recording officer of their 
university or college, a certificate, showing that prior 
to entering upon the prescribed three years’ study of 
medicine he passed an examination conducted under 
the authority and in accordance with the rules of the 
regents of the university of the State of New York, in 
arithmetic, grammar, geography, orthography, Ameri- 
can history, Euglish composition and the elements of 
natural philosophy. The act does not apply to persons 
who began the study of medicine before its passage. 
Thus after many years the medical profession has been 
placed substantially on the same plane as the legal pro- 
fession, as to length of study and general qualifica- 
tions, as well as to protection against quacks and pet- 
tifoggers. 

I have now reviewed the statutes relating to the prac- 
tice of medicine and surgery in this State. It will be 
noticed that the plan of regulation laid down in the 
first statute bas been substantially fullowed since, and 
that the ideas of restrictiou and regulation and pro- 
tection have developed with the growth of the modern 
idea of the division of labor and its classification, and 
the consequent necessity of more thorough technical 
preparation for professional life. The law which pro- 
tects the intelligent and conscientious physician from 
the unequal competition of the ignorant and unscrupu- 
lous empiric, is bat simple justice to a class of men 
who have devoted their lives to the service of their 
fellows, and who are entitled to the legitimate rewards 
of such service. 

‘The subject of evidence is one of the most important 
in which medical men have an interest outside of their 
strictly professional work. Physicians are frequently 
called as witnesses in judicial proceedings, and their 
testimony is often of the utmost importance to private 





litigants, and to the people and parties interested in 
criminal prosecutions. 

The testimony of physicians and surgeons may be 
divided into three classes: 

First. The ordinary evidence of witnesses to trans- 
actions in which medical men are on the same footing 
as other persons. 

Second. Testimony which may be given by medical 
men, depending peculiarly upon their professional 
skill, knowledge and experience, and which is called 
expert testimony. 

Third. Testimony concerning matters which have 
come to their knowledge in a strictly professional way, 
and which is privileged and not subject to disclosure, 
except under certain conditions. 

The first classification needs no special elucidation. 
If a physician witnesses an occurrence in a casual 
way, not professionally, he is, of course. bound to 
testify, like any other person, and under the same rules, 

LitrLe VALLEY, N.Y. CHARLES Z. LINCOLN. 


——___¢q____ 


WIDOWS—NEW YORK LAWS OF 1889, CHAP. 
TER 406. 


Chapter 2, part 2, of the Revised Statutes, relating to 
the descent of real property, was amended by chapter 
406 of the Laws of 1889, by adding a section to the chap- 
ter to be known as section 30, as follows: 

* Sec. 30. If the intestate shall leave « widow, and 
a descendant or descendants, then such widow, in 
addition to any interest to which she may be entitled 
under the preceding sections of said chapter 2, shall be 
entitled to the use, during her life, of an additional 
portion of the estate, not exceeding in value $1,000; 
and in case the intestate shall leave a widow, and no 
descendant or descendants, then the widow shall be 
entitled to the absolute ownership in fee, of such ad- 
ditional portion of the estate.”’ 

We note that the additional provisions are in the 
section said to be “in addition to any interest to which 
she may be entitled under the preceding sections of 
said chapter 2” There are no provisions in the chap- 
ter in favor of a widow, so the words quoted are merely 
surplusage, unless they shall be considered to relate to 
the provisions conferring dower which are found in 
chapter 1 of the same part of the Revised Statutes, 
The words quoted, however, require no construction, 
and the section would have the same force without 
them as with them, if the reference to the chapter was 
correct. 

The additional portion so given to the widow is cer- 
tainly in addition to her dower. But it applies only in 
cases of intestacy. In acase where it may be consid- 
ered to apply, it is difficult to say how it is to be de- 
fined, for the provision does not give a specific propor- 
tion of the real estate, or a life use of a specific propor- 
tion asin the case of dower, but a portion not ex- 
ceeding in value $1,000. 

This would seem to give a portion not exceeding 
$1,000 in value; it would also seem to make her, the 
widow, a tenant in common with the heirs as to the 
portion so descending to her. In the absence of judi- 
cial construction it is impossible to say how the por- 
tion so given is to be ascertained, which will be treated 
of further in considering the other amendment made 
by the same chapter. As the statute is a beneficial 
one it must be liberally construed, and the court will, 
if possibie, give it effect. One thing may probably be 
aaid of it: The provision applies if there is real estate 
of the intestate of sufficient value to be worth $1,000 
in addition to the dower right of the widow, and if the 
value be less, that the provision for the widow would 
entirely take up the real estate. But the statute con- 
strued applies only in the case of intestacy. 

By the same chapter (406) of the Laws of 1889, the 
Legislature amended section 2 of chapter 157 of Laws 
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of 1842, which provided for setting off to the widow» 
or infant children, $150 worth of household furniture, 
provisions, etc., in addition to the articles so set apart 
avd exempt from appraisal by adding a provision: 

“And in case the interest of a widow in the real es- 
tate of a deceased husband, in addition to her dower 
right, and together with said $150 shall be of less value 
than $1,000, then the said appraisers shall set apart, for 
the use of such widow, or for the use of such widow 
or child and children, in the manner hereinbefore pre- 
scribed, and personal property, which together with 
said $150 amount to $1,000 in value. Said appraisers 
are authorized to make an appraisal of the real estate 
to which the widow may be entitled for the purposes 
ofthis section. The provisions of this section apply 
where the man dies intestate as well as where he leaves 
a last will and testament. We again must remark 
that the amendment is not free from ambiguity which 
arises out of the phrase, “and together with said 
$150," which seems by the construction of the sen- 
tence to be considered a part of the $1,000, and to be 
go considered in ascertaining how much personal prop- 
erty shal] be set apart. The $150 is to be considered 
together with the interest of a widow in the real es- 
tate of her husband, and if the same so aggregated 
shall be of less value than $1,000 the appraisers shall 
set apart certain property. While this however is the 
literal construction of the language the intent must be 
gathered from the consideration of the whole amend- 
ment. It will be remembered that according to the 
preceding terms of the section the appraisers are pre- 
sumed to have already set apart certain property to 
the value of $150, and the intent of the amendment 
must have been to give them authority to set apart 
other personal property to the amount of $1,000, if 
there had not been a provision to the same amount 
conferred on the widow in the real estate of her de- 
ceased husband. Clearly such a provision could only 
have been made by will or deed. This must be the 
intent of the statute as gathered from it alone, but the 
ambiguity will not be overcome entirely except by 
judicial construction. 

This brings us to the consideration of the duties of 
the appraisers in the premises. 

They shall then first inquire whether by will or by 
deed, antenuptial or otherwise, or by the first amend- 
ment considered, any provision is made for the widow 
in or out of the real estate of the deceased husband in 
addition to her dower. Now if there is no will nor 
any provision by deed nor any real estate, the duty of 
the appraisers will be clear. They will then set off to 
the widow or infant children, in addition to the house- 
hold furniture, provisions, etc., set off to the value of 
$150, “‘ more necessary household furniture, provisions 
or other personal property, in ‘the discretion of said 
appraisers,”” which shall amount to $1,000 in value, if 
there be so much personal property. If there be some 
Teal estate the appraisers shall inquire into its value 
and the value of the dower interest of the widow. The 
appraisers are especially authorized to make an ap- 
praisal of the real estate. By a necessary implication 
they must also ascertain the value of the dower right 
of the widow, for they cannot otherwise learn whether 
there is real estate to the value of $1,000 in excess of 
the dower. No way is prescribed for doing this last, 
whether by computation according to the tables as 
prescribed by the rules, or by the more primitive 
method of guessing. They have no authority to ad- 
Minister oaths or take any proof as to the age of the 
widow. They certainly cannot accept mere statements 
asto her age. They are then powerless to determine 
even quasi judicially the value of the widow’s dower 
interest, and if they cannot do this they cannot deter- 
Mine the value of the additional portion of the real 
estate which has descended to the widow by the pro- 
Visions of the first section disoussed (§ 30). We are 








then compelled to say in such a case (where there is no 
will but some more or less real estate) the statute fails 
to accomplish its evident intent. 

But if by the will of decedent a devise or bequest is 
made to the widow for her life or absolutely in lieu of 
dower, as is done so frequently, how shall the statute 
be carried out? The appraisers in such a case must 
attempt to construe the will to ascertain what is given 
to the widow. If they find a devise to her they are by 
statute required to determine whether the value of it 
is as much as $1,000 iv excess of what her dower right 
would be. To ascertain this they must determine the 
value of her dower right in the same way as before. 
They cannot do it inany way; they have no power to 
determine it judicially so as to couclude any of the 
parties interested. 

If there is simply a bequest to her in lieu of dower 
the case will be the same as if the decedent was intes- 
tate and left no real estate, except that the appraisers 
must be certified in some manner whether the bequest 
is accepted in lieu of dower if; it is accepted the 
appraisers would set off the househould furniture, pro- 
visions, etc., to the value of $1,000. 

In a case where there is an actual devise to a widow 
which might be construed to be in addition to her 
dower the same difficulty of ascertaining the value of 
the dower and consequently of the devise that was 
pointed out in the case first supposed of intestacy 
will be experienced. The appraisers could not act in 
the premises. 

The difficulties arising from the consideration of the 
two amendments, and in any case where the decedent 
left real estate, the appraisers not having power to con- 
clusively ascertain the preliminary facts cannot set off 
the additional $1,000 or any portion of it out of the 
personal estate. 

We have thus considered the effects of the amend- 
ment and believe that our conclusions are conservative 
indeed, but as liberal as they can be stated safely. 
Certainly the amendment last considered in the cases 
indicated must be treated as inoperative until there 
shall be an authoritative construction by the court. 

Troy, January 3, 1890. M. 


—————— 
PARTNERSHIP— WHAT CONSTITUTES. 
NEW YORK COURT OF APPEALS, OCT. 8, 1589. 


HACKETT v. STANLEY. 

An agreement read as follows: ‘‘ For and in the considera- 
tion of $750, * * * forusein the business of heating, 
ventilating, etc., for which said party of the first part has 
given unto said party of the second part his note at two 
years, * * * andin further consideration of services 
of said party of second part in securing sales in said busi- 
ness, and for any further moneys he may, at his own op- 
tion, advance for me in said business, the said party of 
the first part agrees to divide equaily the yearly net prof- 
its of said business. It is understood and agreed that 
said loan of $750 is expressly for use in said business, and 
for no other use whatever.” It was further agreed that 
advances by either party might be withdrawn, at the op- 
tion of the party making them, and were to bear interest 
while used in the business. The party of the first part 
was to be allowed $1,000 per year for managing the busi- 
ness, and quarterly statements of its condition were to be 
made by him to the party of the second part. Held, that 
the latter was, as to third persons, a partner with the 
former, although such third persons gave credit holly 
to the other partner, and were ignorant of the partnership. 


PPEAL from Common Pleas of New York city 
and county, General Term. 
Action for materials and labor. James Stanley ap- 
peals from a judgment for plaintiff. 


Jas. G. Janeway and Sidney Ward, for appellant. 


Thos. C. Ennever, for respondents. 
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Ruger, C.J. The determination of this case in- 
volves the construction of an agreement between 
James Stanley and Moulton W. Gorham, and the ques- 
tion whetber such agreement constituted the defend- 
ant Stanley a partuer as to third persons with Gor- 
ham. If it did, then the jadgment must be sustained. 
The liability of the alleged partuers is predicated upon 
a debt for services rendered and materials furnished 
by the plaintiffs, upon the request of Gorham, in fit- 
ting up a place in New York to carry on the business 
of heating, ventilating, etc. The part of the agree- 
ment which it is cluimed creates the partnership reads 
as follows: “ That for and in consideration of the loan 
of seven hundred and fifty ($750) dollars from the said 
party of the second part to the said party of the first 
part, for use in/the business of heating, ventilating, 
etc., for which said party of the first part has given 
unto said party of the second part his note at two 
years, with interest, bearing date of January 14, 1885, 
payment of which is secured by an assignment of said 
value in a certain $3,000 policy in the Massachusetts 
Mutual Life Insurance Company, and also by acertain 
chattel mortgage, bearing date January 23, 1885, and 
in further consideration of services of said party of 
second part in securing sales in said business, and for 
any further moneys be may, at his own option, ad- 
vance for me in said business, the said party of the 
first purt agrees to divide equally the yearly net profits 
of said business. It is understood and agreed that 
said loan of $750 is expressly for use in said business, 
and for no other use whatever.”” It was further pro- 
vided that advances made by either party in the 
business were at all times subject to be withdrawn, at 
the option of the party making them, and were to bear 
interest while used in the business. Gorham was to 
be allowed $1,000 per annum for his services in manag- 
ing the business, and quarterly statements of its con- 
dition were to be made by him to Stanley. 

It is fairly to be implied from the contract that Gor- 
ham was to be the active man in the business, and it 
was to be carried on in his name; but whether he was 
to furnish any capital, and if so how much, is not dis- 
closed. For aught that appears the money furnished 
by Stanley was all that was supposed to be necessary 
to start and carry on the business until returns were 
realized from its prosecution. 

This agreement does not, in. express terms, purport 
to form a partnership; neither is the intention to do 
so disclaimed; and the question is therefore whether, 
in a business carried on under the conditions provided 
for-in the contract, the parties thereto became part- 
ners, as to third persons. Itclearly provides for some- 
thing more than a loan of money, as it is fairly to be 
implied from it that Stanley would render active ser- 
vices as a principal in the prosecution of the business, 
and furnish further financial aid therefor, if it became 
necessary, and he deemed it advisable to doso. The 
loan was not one made to Gorham generally, but was 
for the benefit of the particular business, in whose 
prosecution Stanley had an equal interest, and any di- 
version of the funds from such use was strictly pro- 
hibited. Each party was authorized to charge the 
business with interest on the funds advanced by him 
for its prosecution, and they would each be entitled to 
pro rata reimbursement of such funds from the assets 
of the business, in case of a deficiency in assets to pay 
the advances in full. In that respect, it was evidently 
contemplated that each party should bear any loss in- 
curred, in proportion to the advances made by them 
respectively. For all this, Stanley was to receive one- 
half the net profits of the business. His right to prof- 
its would not cease upon the repayment of the orig- 
inal loan, or depend upon the value of the services 
rendered or moneys advanced, or either of them alone, 
but was to continue as long as the business was car- 
ried on. The letter of the contract is that in con- 





sideration of the loan of $750, payable in two yearg, 
and the further consideration of services in securing 
sales in said business, and further moneys furnished, 
the net profits are to be divided. The services prom. 
ised, and the moneys advanced and to be advanced, 
each and all constituted the consideration for the di- 
vision of the profits. We think such an agreement, 
within all authorities, constitutes a partnership as to 
third parties. By it, Stanley bad an interest in the 
general business of the concern; a right to require a 
quarterly account of its transactions; authority to 
make contracts in its behalf; and an irrevocable right 


to demand one-half of the profits of the business. That 


the original loan of $750 was secured to be repaid by 
Gorham to Stanley does not preclude the conclusion 
that they were partners; for it is entirely competent 
for one partner to guaranty another against loss, in 
whole or in part, in a partnership business, if the par- 
ties so agree. The application of the rule that ‘* par. 
ticipation in profits’ renders their recipient a partner 
in the business from which profits are derived, as to 
third persons, has been somewhat restricted by mod- 
ern decisions; but we think that the division of profits 
must still be considered the most important element 
in all contracts by which the true relation of parties to 
a business is to be determined. We think this rule is 
founded in strict justice and sound policy. There can 
be no injustice in imposing upon those who contract 
to receive the fruits of an adventure a liability for 
credits contracted in its aid, and which are essential to 
its successful conduct and prosecution. This liability 
does not, and ought not to, depend upon the intention 
of the parties, in making their contract, to shield 
themselves from liability, but upon the ground that it 
is against public policy to permit persons to prosecute 
an enterprise which, however successful it may fora 
time appear to be, is sure in the end to result in the 
advantage of its secret promoters alone, and the ruin 
and disaster of its creditors and others connected with 
it. Athertonv. Tilton, 44 N. H. 452; Chase v. Barrett, 
4 Paige, 159. Expected profits being the motive which 
induces the prosecution of all commercial and business 
enterprises, their accumulation and retention in busi- 
ness are essential to their success; and if persons are 
permitted, by secret agreement, to appropriate them 
to their own use, and throw the liabilities incurred in 
producing them upon those who receive only a portion 
of the benefits, not only isa door opened to the per- 
petration of frauds, but such frauds are rendered in- 
evitable. Exceptions to the rule are however found 
in cases where asbare in profits is contracted to be 
paid asa measure of compensation, to employees, for 
services rendered in the business, or for the use of 
moneys loaned in aid of the enterprise; but where the 
agreement extends beyond this, and provides for a 
proprietary interest iu the profits as a compensation 
for moneys advanced and time and services bestowed 
as a principal in its prosecution, we think that the rule 
still requires such party to be held as a partner. 

The rule laid down in Kent’s Commentaries (vol. 3, 
p. 25, note b), that ‘‘ the test of partnership is a com- 
munity of profit; a specific interest in the profits, as 
profits, in contradistinction to a stipulated portion of 
the profits as a compensation for services’’—was ap- 
proved by this court in Leggett v. Hyde, 58 N. Y. 272, 
in which case Judge Folger says: ‘‘The courts of this 
State have always adhered to this doctrine, and ap- 
plied or recognized it in the cases coming before 
them.” After citing numerous cases in support of the 
statement, he proceeds: ‘“‘ There have been from time 
to time certain exceptions established to this rule, ina 
broad statement of it; but the decisions by which 
these exceptions have been set up still recognize the 
rule that where one is interested in profits, as such, he 
is a partner as tothird persons. These exceptions deal 


with the case of an agent, servant, factor, broker or 
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employee who, with no interest in the capital or busi- 
ness, is to be remunerated for his services by a comi- 
pensation from the profits, or by a compensation meas- 
ured by the profits." The learned judge, after refer- 
ring to the English cases claimed to have qualified, if 
not overruled, the cases of Grave v. Smith, 2 W. Bl. 998, 
and Waugh v. Carver, 2 H. Bl. 235, which were the 
foundation of the doctrine that a participation in 
profits renders those receiving them partners, says that 
“without discussing those decisions, and determining 
just how far they reach, it is sufficient to say that they 
are not controlling here; that the rule remains in this 
State as it has long been; and that we should be gov- 
erned by it until here, as in England, the Legislature 
shall see fit to abrogate it.’’ The same remark may also 
be applied to the cases of Harvey v. Childs, 28 Ohio St. 
319: Hart v. Kelley, 83 Penn. St. 286; Beecher v. Bush, 
45 Mich. 188; HLastman v. Clark, 53 N. H. 276; Emmons 
y. Bank, 97 Mass. 230—decided in the courts of our sis- 
ter States, in which the distinction between contracts 
of partnership inter sese and those making the parties 
partners as to third persons, although not so as be- 
tween themselves, is sought to be practically abolished. 
The doctrine that persons may be partners as to third 
persons, although not so as between themselves, and 
although the contract of partnership contains express 
provisions repudiating such a relation, has been too 
firmly established in this State by repeated decisions 
to be now disregarded by its courts. See cases cited 
in Leggett v. Hyde. It is claimed that this doctrine 
has been practically overruled in this State by the de- 
cisions in this court of Richardson v. Hughitt, 76 N. Y. 
55; Burnett v. Snyder, id. 344; Eager v. Crawford, id. 
9; Curry v. Fowler, 87 id. 33; and Cassidy v. Hall, 
97 id. 159. We do not think these cases had the 
effect cluimed. They were all cases distinguished by 
peculiar circumstances, taking them out of the opera- 
tion of the general rule. It cannot be disputed but 
that a loan may be made to a partnership firm on con- 
ditions by which the lenders may secure a limited or 
qualified interest in certain profits of the firm, without 
making them partuers in its general business; but that 
is not this case. 

In Richardson v. Hughitt, supra, Bench Bros. & Co. 
were a manufacturing firm, carrying on the business 
of making wagons, and Hughitt contracted to advance 
to them $50 on each wagon manufactured by them and 
delivered to him, to the extent of two hundred wag- 
ons, under an agreemerft that upon the sale of the 
wagons he was to receive back the moneys advanced, 
with interest, and one-fourth of the net profits on such 
wagons. It was held that this was a mere loan of 
money, providing for an interest in the profits as a 
compensation for the money loaned. The lender se- 
cured no interest in the general business of the firm, 
or interest in the profits made therein, and did not be- 
come liable for its debts. It is quite clear that if such 
acontract had been made after the wagons were fin- 
ished, it would have created simply a pledge of prop- 
erty for the payment of a debt, competent for the par- 
ties to make, and which would not have made the 
pledgee a partner. The fact that the contract was ex- 
éecutory would not alter the real nature of the trans- 
action or affect the relations of the parties to third 
persons. The case of Eager v. Crawford, supra, was a 
pure loan of money, with an agreement that the bor- 
rower should pay to the lender, on the first day of each 
month, one-half of the gross receipts of the business 
carried on by him, until the whole sum, with interest, 
was repaid. The dispute in the case was upon the ques- 
tion whether the stipulation for one-half the gross re- 
ceipts was intended to refer to profits. The question 
submitted to the jury, the evidence being conflicting, 
Was whether it was “the real understanding between 
the parties that Crawford should participate in the 





profits, as such. If it was, it would constitute a part 
nership; ” otherwise, not. This court approved the 
charge. In Burnett v. Snyder, supra, two of the mem- 
bers of an existing firm, composed of five persons, 
agreed with Suyder, fora good consideration, that if 
he would become liable to them for one-third of the 
losses sustained by them in the business of their firm 
they would pay to him one-third of the profits re- 
ceived by them in such business. For obvious reasons 
it was held that Snyder, under this agreement, took no 
interest in the general business of the firm, and did 
not become a member thereof. In Curry v. Fowler, 
supra, W. G. and J. E. McCormick were an existing 
firm, owning certain vacant real estate in New York, 
which they desired toimprove. To enable them todo 
80, Fowler loaned $50,000 to them; taking as security 
therefor a mortgage upon the land, with an agreement 
that he should be repaid his loan and interest, with 
one-half of the profits of the adventure, which the 
McCormicks guaranteed should amount to $12,500. 
This case was decided upon the authority of Richard- 
son v. Hughitt, and was said to resemble it in all essen- 
tial particulars. In Cassidy v. Hall, supra, it was held 
that the defendants were mere lenders of money to an 
existing corporation. The opinion states that “ under 
the agreement the advances were to be made only 
upon such orders as the defendants approved, und the 
most that can be claimed from it is that the defend- 
ants were the financial agents of the company, to make 
advances and discount their paper, for the purpose of 
relieving the company from the financial embarrass- 
ment under which it was evidently laboring; for which 
they, the defendants, were to receive a proportion of 
the face of the orders upon which the advances were 
made as a compensation for the risks they incurred, 
and for the use of the money advanced by them. They 
were not generally interested in the affairs of the com- 
pany, but only for a special and specific purpose; and 
in no sense were they partners."’ It cannot reasonably 
be claimed that either of these cases is an authority 
for the reversal of this judgment. Whatever might 
have been their bearing if they related to the loan of 
money alone, we will not say; but, when connected 
with the circumstance that the defendant was ex- 
pected to render future services as a principal, and 
furnish further financial aid, with a certain supervis- 
ion over the conduct of the business, we think this case 
is clearly distinguishable from those cited. 

In the view taken of this case, it is quite immaterial 
whether the plaintiff extended the credit to Gorham 
alone or not, as the defendant was held lixble upon the 
ground that, as to third persons, he was a partner; 
and it did not affect that liability, whether the plain- 
tiff knew the fact or not, 

The exception to the ruling of the court sustaining 
the objection to the question put to plaintiff on cross- 
examination, as to whom the credit was furnished, was 
not well taken, as the fact sought to be proved was im- 
material. The judgment should therefore be affirmed. 


All concur. 
cdiamnicaalppiads chai. 


CONSTITUTIONAL LAW—REGULATION OF 
PRIVATE BUSINESS. 
WEST VIRGINIA SUPREME COURT OF APPEALS, 
NOV. 18, 1889. 
STATE Vv. GOODWILL. 


The statute which prohibits persons engaged in mining and 
manufacturing from issuing for the payment of laborany 
order or paper, except such as is specified in the said act, 
is unconstitutional and void. 


RROR to Circuit Courts, Mercer and Fayette coun- 
ties. 
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Aenritze & Haythe, C. W. Smith, J. W. St. Clair, and 
Brown & Jackson, for plaintiffs in error. 


Attorney-General Caldwell, for the State. 


Snyper, P. These two cases present the same ques- 
tions, and may therefore be considered together. The 
first isa writ of error to a judgment of the Circuit 
Court of Mercer county, pronounced on April 3, 1889; 
and the second isa writ of error to a judgment of the 
Circuit Court of Fayette county, pronounced Septem- 
ber 29, 1887. Both are indictments and convictions for 
the violation of section 3 of chapter 63, Acts 1887. See 
Code 1887, p. 983. The title of said act is as follows: 
‘**An act to secure to operatives and laborers engaged 
in and about mines, manufactories of iron and steel, 
and all other manufactories, the payment of their 
wages at regular intervals, and in lawful money of the 
United States.” And the first and third sections are 
in these words: “(1) That all persons, firms, corpora- 
tions or associations in this State, engaged in mining 
coal, ore or other minerals, or mining and manufac- 
turing them, or either of them, or manufacturing iron 
or steel, or both, or any other kind of manufacturing, 
shall pay their employees as provided in this act.’’ 
(3) That it shall not be lawful for any person, firm, 
company, corporation or association engaged in the 
business aforesaid, their clerk, agent, officer or ser- 
vant, in this State, to issue for the payment of labor 
any order or other paper whatsoever unless the same 
purports to be redeemable, for its face value, in lawful 
money of the United States, beariug interest at the le- 
gal rate, made payable to employee or bearer, and re- 
deemable within a period of thirty days by the person, 
firm, company, corporation or association giving, mak- 
ing or issuing the same.” The residue of the section 
makes its violation a misdemeanor, and fixes the pen- 
alty at not less than $25, or more than $100. There was 
a demurrer to each of the indictments, which was over- 
ruled by the court; and the plaintiffs in error assign 
this as ground for the reversal of the judgments. The 
main question argued before this court is, whether or 
not the said statute is constitutional, the counsel for 
the plaintiffs in error contending that it is unconstitu- 
tional and void, and the attorney-general insisting 
that it is a proper exercise of the police power, and 
therefore not unconstitutional and void. It will be 
observed that this statute applies to certain specified 
classes of persons, firms, companies, corporations and 
associations and none others. It is by its terms limited 
to persons, corporations, etc., engaged in mining coal 
or other minerals, or any kind of manufacturing. 
While these terms include not only all persons en- 
gaged in mining coal and other minerals, and all per- 
sons engaged in manufacturing iron and steel, but all 
persons evgaged in any kind of manufacturing, such as 
the shoemaker, the cigarmaker, the undertaker, the 
distiller, the brickmaker, the jeweler, the weaver, the 
milliner, the dairyman and the miller, it does not in- 
clude the wholesale merchant, with his hundreds of 
clerks and agents; the railroad construction compa- 
nies, or railroad companies, with their thousands of 
employees. The propriety or the necessity, if such ex- 
ists, of applying the provisions of the statute to these 
latter is equally as great, if not more so, as it is to 
any of the former. The rights and privileges of cer- 
tain specified employers are abridged, while others of 
the same class are left free. By the first section of the 
fourteenth amendment of the Constitution of the 
United States, all persons born or naturalized in the 
United States are made citizens thereof; and it there 
declares that ‘‘ no State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States.” And the “ Bill of 
Rights” of this State declares that ‘‘all men are, by 
nature, equally free and independent, and have certain 
inherent rights, of which, when they enter into astate 
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of society, they cannot, by any compact, deprive or di- 
vest their posterity ; namely, the enjoyment of life and 
liberty, with the means of acquiring and possessing 
property, aud of pursuing and obtaining bappiness and 
safety.”’ Const., art. 3,§1. Can the Legislature, in 
view of these constitutional guaranties, limit or for- 
bid the right of contract between parties under no 
mental, corporal or other disability, when the subject 
of contract is lawful, not public in its character, and 
the exercise of it is purely private and personal to the 
parties themselves? The cvurt,; in People v. Gillson, 
says: ‘“‘The term ‘liberty,’ as used in the Constitution, 
is not dwarfed into mere freedom from physical re- 
straint of the person of the citizen, as by incarcera- 
tion; but is deemed to embrace the right of man to be 
free in the enjoyment of the faculties with which he 
has been endowed by his Creator, subject only to such 
restraints as are necessary for the common welfare, 
Liberty, in its broad sense, as understood in this coun- 
try, means tbe right, not only of freedom from servi- 
tude, imprisonment or restraint, but the right of one 
to use his faculties in all lawful ways, to live and work 
where he will, to earn his livelihood in any lawful call- 
ing, and to pursue any lawful trade or avocation.” 109 
N. Y. 398. Field, J., in Butchers’ Union Co. v. Cres- 
cent City, etc., Co., 111 U. 8. 755; Association v. Crese 
cent City Co.,1 Abb. (U. S.) 398. The court in Civil 
Rights Cases says: ‘‘ Under the fourteenth amend- 
ment, it [Congress] has power to counteract and ren- 
der nugatory all State laws and proceedings which 
have the effect to abridge any of the privileges or im- 
munities of citizens of the United States, or to deprive 
them of life, liberty or property without due process 
of law, or to deny to any of them the equal protection 
ofthelaws. * * * Many wrongs may be obnoxious 
to the prohibitions of the fourteenth amendment 
which are not, in any just sense, incidents or elements 
of slavery. Such, for example, would be the taking of 
private property without due process of law; or allow- 
ing persons who have committed certai: crimes (horse- 
stealing, for example) to be seized and hung by the 
posse comitatus, without regular trial; or denying to 
any person, or class of persons, the right to pursue any 
peaceful avocation allowed to others. What is called 
‘class legislation’ would belong to this category, and 
would be obnoxious to the prohibitions of the four- 
teenth amendment.” 109 U. 8. 23. The rights of every 
individual must stand or fall by the same rule of law 
that governs every other member of the body politic 
under similar circumstances; and every partial or pri- 
vate law which directly proposes to destroy or affect 
individual rights, or does the same thing by restrict- 
ing the privileges of certain classes of citizens and not 
of others, when there is no public necessity for such 
discrimination, is unconstitutional and void. Were it 
otherwise, odious individuals or corporate bodies 
would be governed by; one law, and the mass of the 
community, and those who make the law, by another; 
whereas, a like general law, affecting the whole com- 
munity equally, could not have been enacted. Wally 
v. Kennedy, 2 Yerg. 554. 

The property which every man has in his own labor, 
as it is the original foundation of all other property, so 
it is the most sacred and inviolable. The patrimony of 
the poor man lies in the strength and dexterity of his 
own hands; and to hinder him from employing these 
in what manner he may think proper, withoat injury 
to his neighbor, is a plain violation of this most sacred 
property. Itis equally an encroachment both upon 
the just liberty and rights of the workman and his em- 
ployer, or those who might be disposed to employ him, 
for the Legislature to interfere with the freedom of 
contract between them; as such interference hinders 
the one from working at what he thinks proper, and 
at the same time prevents the other from employing 
whom he chooses. A person living under the protec 
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tion of this government has the right to adopt and fol- 
low any lawful industrial pursuit, not injurious to the 
community, which he may see fit. And, as incident to 
this, is the right to labor or employ labor; make con- 
tracts in respect thereto, upon such terms as may be 
agreed upon by the parties; to enforce all lawful con- 
tracts: to sue, and give evidence; and to inherit, pur- 
chase, lease, selland convey property of every kind. 
The enjoyment or deprivation of these rights and 
privileges constitutes the essential distinction between 
freedom and slavery; between liberty and oppression. 
These principles have been fully recognized and an- 
nounced in many decisions of the Supreme Court of 
the United States and other courts. Vick Wo v. Hop- 
kins, 118 U. S. 356; Slaughter-House Cases, 16 Wall. 36; 
Butchers’ Union Co. v. Crescent City, etc., Co., 111 U. 
s. 746; 6 Myer Fed. Dec., § 1000; Zn re Jacobs, 98 N. Y. 
98; People v. Mara, 99 id. 377; Ex parte Westerfield, 55 
Cal. 550; Ragio v. Stute, 2 Pickle, 272; State v. Divine, 98 
N. C. 778. 

The vocation of an employer, as well as that of his 
employee, is his property. Depriving the owner of 
property of one of its attributes is depriving him of his 
property, under the provisions of the Constitution. 
People v. Otis, 90 N. Y. 48. The right to use, buy and 
sell property, and contract in respect thereto, includ- 
ing contracts for labor—which is, as we have seen, 
property—is protected by the Constitution. If the 
Legislature, without any public necessity, has the 
power to prohibit or restrict the right of contract be- 
tween private persons in respect to one lawful trade or 
business, then it may prevent the prosecution of all 
trades, and regulate all contracts. ‘ Questions of 
power,” says Marshall, C. J., in Brown v. Maryland, 
12 Wheat. 419, *‘do not depend on the degree to which 
it may be exercised. If it may be exercised at all, it 
must be exercised at the will of those in whose hands 
it is placed.”’ 

No one questions the position that, unless the gov- 
ernment intervened to protect property and regulate 
trade, property would cease to exist, and trade would 
exist only as an engine of fraud; but this does not au- 
thorize the government to do for its people what they 
can do for themselves. The natural law of supply and 
demand is the best law of trade. In Munn v. Jllinois, 
94 U. S. 113, and other cases involving the same ques- 
tions, the Supreme Court of the United States has held 
that persons or corporations engaged in occupations in 
which the public have an interest or use may be regu- 
lated by statute. But the reasons assigned for these 
decisions are that the public has a use in these occupa- 
tions, and that the persons engaged in them are in the 
exercise of a public franchise, or special privileges, not 
enjoyed by others not so engaged; that their business 
implies a trust and public duty; and that the govern- 
meut has therefore the power to see that this trust is 
not abused, and that the duty imposed by it is prop- 
erly performed. On this principle, statutes have been 
upheld which regulate the charges of railroad compa- 
nies and other common carriers; elevator, telephone, 
telegraph and other companies; hackmen, warehouse- 
men, owners of water-mills, etc. But we are aware of 
no well-considered case in which a statute has been 
upheld that undertook to regulate the dealings be- 
tween employer and employee, even in this class of oc- 
cupations; much less in cases that are not impressed 
with a public trust or duty. But the claim is made 
that the Legislature should pass the act now in ques- 
tion in the exercise of the police power which every 
sovereign State possesses. That power is very broad 
and comprehensive, and is exercised to promote the 
health, safety and welfare of society. Its exercise in 
extreme cases is frequently justified by the maxim 
salus populi suprema lex est. It is used to regulate the 
use of property by enforcing the rule, sic utere tuo, ut 
alienum non ledas. Under it, the conduct of an indi- 








vidual and the use of property may be regulated so as 
to interfere, to some extent, with the freedom of the 
one and the enjoyment of the other; and in cases of 
great emergency, engendering overruling necessity, 
property may be taken or destroyed without compen- 
sation. The limit of the power cannot be accurately 
defined; and the courts have not been willing defi- 
nitely to circumscribe it. But this power, however 
broad and extensive, is not above the Constitution, 
which is the supreme law; and, so far as it imposes re- 
straints, the police power must be exercised in subor- 
dination to it. Jnre Jacobs, 98 N. Y. 98; Cooley Const, 
Lim. 719; Mugler v. Kansas, 123 U. 8. 623. Generally 
it is for the Legislature to determine what laws and 
regulations are proper, in the exercise of the police 
power; but if it passes an act ostensibly for the public 
health or safety, and thereby destroys or takes away 
the property of a citizen, or interferes with bis rights 
or persunal liberty, then it is for the courts to de- 
termine whether it is a proper and reasunable exercise 
of the power, and, if it is not, to declare it void. Aus- 
tin v. Murray, 16 Pick. 121; State v. Gilman, ante 283 
(decided at the present term). 

The right to regulate the rate of interest existed at 
the time the Constitution was adopted, and cannot 
therefore be considered as either an abridgement or 
restraint upon the right of the citizen guaranteed by 
the Constitution. The power to pass usury laws ex- 
ists by immemorial usage; but such is not the case 
witk such acts as we are now considering. Munn v. 
Illinois, 94 U. 8. 113, 153. 

Our act is almost a literal copy of an act passed by 
the Legislature of Pennsylvania on June 29, 1881. 
Laws Penn., 1881, p. 147. In Godcharles v. Wigeman, 
113 Penn. St. 431, the Supreme Court of that State de- 
clared the first four sections of that act unconstitu- 
tional and void. The court, in its opinion, says: 
‘«The first, second, third and fourth sections of the act 
of June 29, 1881, are utterly unconstitutional and void, 
inasmuch as by them an attempt has been made by the 
Legislature to do what, in this country, cannot be 
done; that is, prevent persons who are sui juris from 
making their own contracts. The act is an infringement; 
alike of the rights of tbe employer and the employee. 
More than this, it isan insulting attempt to put the 
laborer under a legislative tutelage, which is not only 
degrading to his manhood, but subversive of his rights 
as a citizen of the United States. He may sell his labor 
for what he thinks best, whether money or goods, just 
as his employer may sell his iron or coal; and any and 
every law that proposes to prevent him from se doing 
is an infringement of his constitutional privileges, and 
consequently vicious and void.” In Millettv. People, 
117 Ill. 294, the Supreme Court of Illinois, in a well- 
considered opinion, held unconstitutional and void an 
act of the Legislature of that State which required the 
owners or operators of mines to provide scales for 
weighing their coal, and make the weight of coal the 
basis of the wages of miners. A part of the syllabus 
is as follows: ‘‘It is not competent for the Legisla- 
ture, under the Constitution, to single out owners and 
operators of coal mines, and provide that they shall 
bear burdens not imposed on other owners of property 
or employers of labor, and prohibit them from making 
contracts which it is competent for other owners of 
property or employers of labor tomake. Such legisla- 
tion cannot be sustained as an exercise of the police 
power.” 

In view of what the courts have uniformly held in 
respect to this class of legislation, it is needless to pro- 
long this discussion. It is a species of sumptuary leg- 
islatlon which has been universally condemned, as an 
attempt to degrade the intelligence, virtue and man- 
hood of the American laborer, and foist upon the peo- 
ple a paternal government of the most objectionable 
character, because it assumes that the employer is a 
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tyrant and the laborer an imbecile. ‘Such legisla- 
tion,” as is well said by the court in Re Jacobs, 98 N. 
Y. 114, “may invade one class of rights to-day and an- 
other to-morrow; and, if it can be sanctioned under 
the Constitution, while far removed in time, we will 
not be far away in practical statesmanship from those 
ages when governmental prefects supervised the build- 
ing of houses, the rearing of cattle, the sowing of seed 
and the reaping of grain, and governmental ordin- 
ances regulated the movements and labor of artisans, 
the rate of wages, the price of food, the diet and cloth- 
ing of the people, and a large range of other affairs 
long since, in all civilized lands, regarded as outside of 
governmental functions. Such governmental iuter- 
ferences disturb the normal adjustments of the social 
fabric, and usually derange the delicate and compli- 
cated machinery of industry, and cause a score of ills 
while attempting the removal of one.” 

For the reasons aforesaid, I am clearly of opinion 
that the said third section of the act aforesaid is un- 
constitutional and void. In arriving at this conclu- 
sion, we have not been unmindful that the power of 
the courts to condemn legislative acts as unconstitu- 
tional is one of great delicacy, and to be exercised 
with extreme caution, and even with reluctance. But, 
as said by Chancellor Kent (1 Kent Com. 450), ‘it is 
ouly by the free exercise of this power that courts of 
justice are enabled to repel assaults and protect every 
part of the government, and every member of the 
community, from undue and destructive innovations 
upon their charter rights.” The statute itself being, 
as we have seen, unconstitutional and void, there 
could be no valid indictment founded upon it; and 
consequently the Circuit Court erred in overruling the 
demurrer to the indictment in each of these cases; and 
for that reason the judgments of the Circuit Court are 
reversed, and the defendants discharged. 





* En@.isH and BRANNON, JJ., concurred; GREEN, J., 
absent. 


WEST VIRGINIA SUPREME COURT OF APPEALS, NOV. 
18, 1889. 


STaTE Vv. Fire CREEK COAL AND CoKE Co. 

The statute which prohibits persons and corporations en- 
gaged in mining and manufacturing, and interested in 
selling merchandise and supplies, from selling any mer- 
chandise or supplies to theiremployees at a greater per 
cent of profit than they sell to others not employed 
by them, is unconstitutional and void, because it is class 
legislation, and an unjust interference with private con- 
tracts and business. 


J. W. St. Clair, for plaintiff in error. 
Attorney-General Culdwell, for State. 


Syyper, P. Writ of error to a judgment of the Cir- 
cuit Court of Fayettte county, pronounced on Septem- 
ber 29. 1887, upon an indictment against the Fire 
Creek Coal and Coke Company, a domestic corpora- 
tion. There was a motion to quash, and a demurre? 
to the indictment — each of which were overruled — a 
trial by jury and conviction, and a fine of $25 imposed 
upon the defendant. The indictment is under the 
provisions of the fourth section of chapter 63, Acts of 
1887, which provides, in substance, as follows: That it 
shall be unlawful for any person, firm, company, cor- 
poration, or association engaged in mining or manu- 
facturing, and who shall be interested in merchandis- 
ing, to knowingly and willfully sell any merchandise 
or supplies whatsoever to any employee at a greater 
per cent of profit than merchandise and supplies of the 
like character, quality and quantity are suvld to other 
customers, buying for cash, and not employed by 
them. The violation of this section is made a misde- 
meanor, punishable by a fine not exceeding $100 and 
not less than $25. In State v. Goodwill, ante, 286 (de- 








cided by us at the present term), this court held it is 
not competent for the Legislature, under the Consti- 
tution, to single out owners and operators of mines, 
and manufacturers of every kind, and provide that 
they shall bear burdens not imposed on other 
owners of property or employers of labor, and pro- 
hibit them from making coutracts which it is compe- 
tent for other owners of property or employers of labor 
to make. Such legislation cannot be sustained as an 
exercise of the police power. And we also held, in that 
case, that the third section of the same act, under 
which the indictment now under consideration is 
founded, is unconstitutional and void. In that case 
we referred to the constitutional provisions, both 
State and Federal, and reviewed at some length the 
decisions of the courts in respect to the power of the 
Legislature to enact laws such as the one here in ques- 
tion. The provision of the statute which we declared 
invalid in that case was an attempt to prohibit persons 
engaged in mining and manufacturing from issuing, 
for the payment of labor, any order or paper, except 
such an order as is specified in the act. The chief 
ground upon which we held that section void was 
that it discriminated against a class of employers, and 
interfered with the right of contract between citizens 
in respect to matters purely private. Having held 
that section of the act void, as an abridgment of 
the guaranteed rights and privileges of the citizens 
of this State, it seems to me that the fourth section of 
the same act—the une now in question—must, for the 
reasons and upon the authorities and principles set 
forth in the opinion in the said case of State v. Good- 
will, be also held unconstitutional and void. There are 
many considerations for selling goods or supplies at 
less per cent of profit to one customer than to others. 
The goods may be of the “ like character, kind, quality 
and quantity,’’ and still there may be considerations, 
entirely proper, why the sale should not be at the same 
price in all cases—such as the character and prompt- 
ness of the customer; the risk of loss or time of pay- 
ment, the aggregate amount of purchases by the same 
person of different kinds of goods or supplies. It may 
be more profitable to sell a large bill of different kinds 
of goods te a large consumer than to sell one of the 
same kind of articles to one who buys nothing else. 
The statute is a Procrustean bed. It consigns all sizes 
and conditions to the same measure of treatment, re- 
gardless of their differences. It excludes all freedom 
in trade, and all considerations of mutual benefit, and 
even charity. If the employer sells goods to the family 
of some friend, in indigent circumstances, at less than 
cost, then under this statute, he must sell at the same 
price to all his employees. But it is unnecessary to 
illustrate the vices, the crudities, and the injustice of 
the statute. That it isan attempt to do for private 
citizens, under no physical or mental disabilities, what 
they can best do for themselves, is apparent. It selects 
miners and manufacturers as a class, and denies to 
them privileges which are not only proper and legiti- 
mate in themselves, but to some extent necessary and 
unayoidable in the conduct of business; privileges 
which concern private affairs solely, and which are en- 
joyed by all other classes and citizens. It is an at- 
tempt. on the part of the Legislature to do what, in 
this country, cannot be done; that is, to prevent per- 
sons who are sui juris from making their own con- 
tracts. The act is an infringement alike of the right 
of the employer and the employee. More than this, it 
is an insulting attempt to put the laborer under legis- 
lative tutelage, which is not only degrading to his 
manhood, but subversive of his rights as a citizen of 
the United States. Godcharles v. Wigeman, 113 Penn. 
St. 431. 

In condemning this statute we do not wish to give 
countenance to the idea that any employer, whether 
he is engaged in mining, manufacturing or any other 
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business, has the right to discriminate against his em- 
ployees, by selling to them goods or supplies, under 
similar circumstances, at a greater per cert of profit 
than he does to his other customers. Such a discrimi- 
nation is not only unjust, but it is subversive of the 
first principles of trade; and no employee should buy 
from such employer. ‘The remedy isin the hands of 
the employee. He is not compelled to buy from his 
employer; aud the general law, without any special 
statute, will fully protect him in his refusal to do so. 
The ground on which this act is condemned is that it 
is class legislation, and an unjust interference with the 
rights, privileges and property of both the employer 
and the employee, and places upon both the badge of 
slavery, by denying to the one the right of managing 
his own private business, and assuming that the other 
has so little capacity and manhood as to be unable 
to protect himself, or manage his own private af- 
fairs. 

For these reasons, and upon the principles announced 
in the opinion of this court in State v. Goodwill, here- 
inbefore referred to, we hold the said fourth section 
of the act aforesaid unconstitutional and void. The 
judgment of the Circuit Court is reversed, the de- 
murrer to the indictment sustained, and the defend- 
ant discharged. 


ENGLISH and BRANNON, JJ., concurred; GREEN, J., 
absent. 


—__+—___— 


NEW YORK COURT OF APPEALS AB.- 
STRACTS. 


DEED—DELIVERY AND ACCEPTANCE—MORTGAGES— 
RELEASE.—The grantee in a deed, by which he as- 
sumed payment of a mortgage on the premises con- 
veyed, was informed of the deed, and its record, by 
the mortgagee’s attorney, whom he referred to the 
parish priest who had succeeded the grantor. .The 
priest thereafter collected the rents, and returned the 
accounts thereof to the grantee, bis ecclesiastical su- 
perior, in whose name he insured the property, and to 
whose office the deed was delivered after remaining in 
possession of the grantor for some time after its rec- 
ord. The superintendent of that office, who was a 
subordinate of the grantee, testified that he ordered 
the priest to have nothing to do with the property ; but 


* his authority was not shown, and his order was not 


obeyed. No offer of reconveyance was made, and no 
act of repudiation by the grantee appeared. Lleld, 
that the evidence warranted a finding of delivery and 
acceptance of the deed. A release of the grantee from 
his liability on the clause in the deed, assuming pay- 
ment of the mortgage executed by the grantor’s ex- 
ecutor, after the mortgagee knew of the deed; had ac- 
cepted it as made for his benefit; had allowed the 
grantee to appropriate rents for three years; and, after 
the issuing of asummons and filing of a lis pendens in an 
action to foreclose, though before service on the 
grantee—is ineffectual as against the mortgagee. Is 
this release, thus executed, a defense to this action? 
I shall not undertake to decide, if, indeed, the ques- 
tion is open ([nsurance Co. v. Nelson, 78 N. Y. 187; 
Comley v. Dazian, 114 id. 167), whether, in the interval 
between the making of the contract and the accept- 
ance and adoption of it by the mortgagee, it was or 
was not revocable, without his assent. However that 
may be, the only inquiry now presented is whether it 
is 80 revocable after it has come to the knowledge of 
the creditor, and he has assented to it, and adopted it 
a8 asecurity, for his own benefit. My judgment leads 
me to answer that question in the negative. Ofcourse, 
it is difficult, if not impossible, to reason about it with- 
out recurring to Lawrence v. Fox, 20 N. Y¥. 268, and as- 
certaining the principle upon which its doctrine is 
founded. That is a difficult task, especially for one 








| whose doubts are only dissipated by its authority, and 


becomes more difficult when the number and variety 
of its alleged foundations are considered. But, which- 
ever of them may ultimately prevail, I am convinced 
that they all involve, as a logical consequence, the ir- 
revocable character of the contract after the creditor 
has accepted and adopted it, and in some manner acted 
upon it. The prevailing opinion in that case rested 
the creditor's right upon the broad proposition that 
the promise was made for his benefit, and therefore he 
might sue upon it, although privy neither to the con- 
tract nor its consideration. That view of it neces- 
sarily involves an acquisition at some moment of time 
of the right of action which he is permitted to enforce- 
If it be possible to say that he does not acquire it at 
the moment when the promise for his benefit is made, 
it must be that he obtains it when it has come to his 
knowledge, and he has assented to and acted upon it; 
for he may sue. That is decided, and is conceded. If 
he may sue, he must at that moment have a vested 
right of action. If it was not obtained earlier, it must 
have vested in him at the moment when his action was 
commenced; so that the right and the remedy were 
born at the same instant. But there is no especial 
magic in a lawsuit. If it serves for the first time to 
originate the right which it seeks to enforce, it can 
only be because the act of bringing it shows unequivo- 
cally that the promise of the grantee has come to tbe 
knowledge of the plaintiff; that the latter has accepted 
and adopted it; that he intends to enforce it for his 
own benefit, and gives notice of that intention to the 
adversary. From that moment he must be assumed 
to act, or omit to act, in reliance upon it. But if all 
these things occur before a suit commenced, why do 
they not equally vest the right of action in the as- 
signee? What more does the mere lawsuit accomplish ? 
And so the contract between grantor and grantee, if 
revocable earlier, ceases to be so when by his assent tu 
it and adoption of it the creditor brings himself into 
privity with it, and elects to avail himself of it, and 
must be assumed to have governed his conduct accord- 
ingly. I see no escape from that conclusion. But two 
of the judges who concurred in the decision of Law- 
rence v. Fox stood upon a different proposition. They 
held that the mortgagor granting the land accepted the 
grantee’s covenant as agent of the mortgagee, who 
might ratify the act with the same effect as if he had 
originally authorized it. While I think the idea of such 
an agency is a legal fiction, having no warrant in the 
facts, yet the same result as to the power of revocation 
follows. While the agency remained unauthorized it 
might be possible to change the transaction, but after 
the ratification the promise necessarily becomes one 
made to the mortgagee through his agent, the mortga- 
gor, acting lawfully in his behalf, and from that mo- 
ment cannot be altered or released without his sanc- 
tion and consent. But another basis for the action 
has been asserted, applicable however only to cases 
like the present, where, on foreclosure of the mort- 
gage, its owner seeks a judgment for a deficiency 
against the new covenantor. In Burr v. Beers, 24 N. 
Y. 179, and again in Garnsey v. Rogers, 47 id. 242, it 
was pointed out that the liability of the grantee to the 
mortgagee rested upon the equitable right of subroga- 
tion, and had been recognized and enforced long be- 
fore Lawrence v. Fox made its appearance. It was 
held, that where the mortgagor acquired a new se- 
curity for his indemnity against the debt which he 
owed to the mortgagee, the latter might in equity be 
subrogated to the right of his debtor, and, under the 
statute permitting any person liable for the mortgage 
debt to be made defendant, and charged with a defi- 
ciency in the foreclosure, the new covenant became 
available to the mortgagee. It was so held in Halsey 
v. Reed, 9 Paige, 446, and the right of the mortgagee 
was put upon the equity of the statute. That, if a 
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sound proposition, was all very well, so long as there 
was supposed to be no equivalent remedy at law; but 
after the decision of Lawrence v. Fox that remedy ex. 
isted. And so, in Thorp v. Coal Co., 48 N. Y. 258, the 
court said that it saw no reason for invoking the doc- 
trine of equitable subrogation, or resting upon it, in 
such acase. When the law has absorbed in a broader 
equity the narrow one enforced in chancery, the form 
and measure of the latter ceases to be of consequence. 
One does not seek to trace the river after it has lost it- 
self in the lake. Andso, I think, the suggestion is well 
founded. But if I am wrong about that, as perhaps I 
may prove to be, and the right of the present plaintiff 
against the cardinal’s estate does stand upon the doc- 
trine of equitable subrogation, still I think the same 
result follows. When does that equitable right arise, 
and become vested in the creditor? It would seem 
that it must be when the situation is created out of 
which the equity is born. If it be possible to adjourn 
it to a later period, it must certainly attach when the 
creditor asserts his right to it, and notifies the other 
party of his intention to rely upon it. As a right 
founded upon the equity of the statute, it must have 
come into being before the foreclosure suit was com- 
menced; for the permission reads: “Any person whe 
is liable to the plaintiff for the payment of the debt se- 
eured by the mortgage may be made a defendant in 
the action.’’ His liability must precede the commence- 
ment of the action. It must exist as a condition of his 
being sued atall. And so, assuming that this action 
cau be maintained against him upon his promise, the 
right of action must have arise at once upon the de- 
livery of the deed, or, at the latest, when the promise 
came to the knowledge of thecreditor, and he assented 
to and adopted it. I have been quite favorably im- 
pressed with a fourth suggestion respecting the basis 
of these rights of action, which appears in the opinion 
of Andrews, J., rendered when this case was before us 
on a previous appeal. ‘After all,” he says, ‘does not 
the direct right of action rest upon the equity of the 
transaction?’’ If we discard the fictitious theory of 
an ageucy, what remains is the equitable right of sub- 
rogation, swallowed up in the greater equity of the le- 
gal right founded on the theory of a promise made for 
the benefit of the creditor. It is no new thing for the 
law to borrow weapons from the arsenal of equity. 
The action for money had and received is a familiar 
illustration. May we not deem this another? If we 
do, and the door is thus opened wide to equitable con- 
siderations, [ am quite sure it will follow that, while 
no right of the mortgagee is invaded by a change of the 
contract before it is brought to bis knowledge, and he 
has assented to it and acted upon it, yet, to permit a 
change thereafter, while the creditor is relying upon 
it, would be grossly inequitable, and practically de- 
stroy the right which has maintained itself after so 
long a struggle. It seems to me therefore that how- 
ever we may reasonably differ as to the doctrine un- 
derlying the plaintiff's right of action, yet all the roads 
lead to the one result—that upon the facts of this case 
the release to McCloskey was wholly ineffectual. The 
judgment should be affirmed with costs. Nov. 26, 1889. 
Gifford v. Corrigan. Opinion by Finch, J.; Danforth 
aud Peckham,.JJ.,dissenting. Affirming 4 N. Y.Supp. 89. 


EXECUTOR —ASSIGNMENT — DURESS.—Fear that the 
debtor's executor might, through his unscrupulous- 
ness, defeat or delay the collection of a claim against 
the estate, or subject the creditor to expense in col- 
lecting it, does not amount to duress entitling the 
creditor to have set aside an assignment of a claim for 
$10,000 to the executor in consideration of the pay- 
ment of $8,500. Nov. 26, 1889. Secor v. Clark. Opin- 
ion by Earl, J. Reversing 1 N. Y. Supp. 5165. 


GUARANTY—BANKS AND BANKING.—(1) Defendants, 
who were directors aud officers of a bank, guaranteed 





the payment of all deposits of ‘certain moneys” of 
the State proposed to be deposited with the bank by 
the warden of the State prison. The laws of New 
York then in force required the warden of the State 
prison to deposit all moneys received by him from any 
source of prison income in the bank. By a subsequent 
change made by statute in the labor system of the 
prison, the amount of money deposited in the bank by 
the warden was largely increased. Held, that the guar. 
anty covered deposits made after such increase. It ig 
not reasonable to suppose that the sureties, when they 
signed their guaranty, had in mind the particular 
source from which the agent and warden received the 
money. They must have known that they became re- 
sponsible for all the moneys, from whatever source, 
coming into his hands to be deposited. It cannot be 
supposed that they had in mind that the system of 
labor then in force at the prison would remain un- 
changed for an indefinite time, or that they cared any 
thing about it. Much stress is laid upon the words in 
the bond, “certain moneys’’ which had been, and 
were proposed to be, deposited. We think those words 
have reference to the moneys to be deposited by the 
agent and warden of the prison, as distinguished from 
other moneys of the State. They were intended to 
point out the source from which the moneys of the 
State to be deposited should come; and the words 
‘such deposits,”’ used later in the bond, have refer- 
ence to the deposits to be made by the agent and war- 
den of the prison. So that the bond, in the most gen- 
eral terms, covers and applies to all the money to be 
deposited in the bank, under the direction of the comp- 
troller of the State, by the agent and warden of the 
prison. The words “ certain moneys” and “ such de- 
posits’’ do not indicate that the parties then had in 
mind the source from which the agent and warden 
should receive his money, or the particular moneys 
which he had theretofore deposited, but they mani- 
festly bave reference to all the moneys which, under 
the direction of the comptroller, he might deposit in 
the bank. The bank desired to get all the deposits it 
could; and the defendants, who were directors and 
officers of the bank, desired to secure all the deposits. 
It cannot be supposed that they contemplated, at the 
time they signed their guaranty, that their liability 
was to be limited or restricted to the amounts which 
had been previously deposited, or that these amounts 
had any influence whatever upon their action. (2) The 
bank was organized, to continue a certain time, under 
the National Banking Act, which provided (§ 65) that 
Congress might at any time amend or repeal the act. 
Held, that a subsequent extension of the bank’s cor- 
porate existence under the act of Congress, July 12, 
1882 (22 U. 8. Stats. at Large, 162), without changing its 
corporate identity, and before default, did not release 
defendants from liability on their guaranty. The 
counsel for the defendants cites Thompson v. Young, 
2 Ohio, 334; Bank v. Ridgely, 1 Harr. & G. 324; Bank 
v. Barrington, 2 Penr. & W. 27; Brown v. Lattimore, 
17 Cal. 93. Nowe of these cases are precisely like this 
in their circumstances; but so far as they uphold the 
contention of the defendants, we are quite unwilling 
to follow them. The contrary doctrine was held in 
Bank v. Rogers, 7 N. H. 21; and we think our decis- 
ion in Bank v. Phelps, 97 N. Y. 44, is ample authority 
for the maintenance of this recovery, notwithstanding 
the extension of the corporate existence of the bank. 
In the latter case, under the provisions of the National 
Banking Act, and of chapter 97 of the Laws of 1865, 
the State bank was transformed into a National bank, 
and it was held to be but a continuance of the same 
body under a changed jurisdiction; but, between it 
and those who had contracted with it, it retained its 
identity, and might, as a National bank, enforce con- 
tracts made with it as a State bank; that where a 
State bank, at the time of its change to a National 
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bank, held a continuing guaranty of loans made by it, 
upon the strength of which it had made loans, and 
after the change, had made further advances, an ac- 
tion was maintainable by the National bank upon the 
guaranty; and that the guarantor was liable for the 
joans made both before and after the change. Here a 
new corporation was not formed, but there was a mere 
prolongation of the existence of the same corporation, 
whose corporate identity was not changed or lost. The 
bank which defaulted was the same bank for which 
the defendants became bound. They were not two 
banks in succession, but all the time one bank. Its 
charter was amended so as to extend its existence; 
and iu the original National Banking Act (§ 65) it was 
provided that Congress could at any time amend, alter 
or repeal that act. It would certainly be a very incon- 
venient rule to hold that all the contracts of sureties 
to the bank, and of sureties by the bank to other per- 
sons, should be destroyed by every material change or 
alteration in its charter. The contract was entered 
into by the sureties with knowledge of the law, and it 
became a part of their contract as if they had stipu- 
lated that the changes or alterations might be made. 
The act of 1882 was a mere amendment or alteration of 
the previous Banking Act. Nov. 26, 1889. People v. 
Backus. Opinion by Earl, J. Affirmiug4 N. Y. Supp. 
728. 


RAILROADS—NEGLIGENCE AT CROSSINGS.—(1) In an 
action for personal injury, it appeared that plaintiff 
was an engineer in charge of a train running on a road 
crossed at grade by defendants’ trains; that defend- 
ants left an uncoupled car so standing that it projected 
over the crossing, and when plaintiff approached, fore- 
seeing a collision, he jumped from his engine, and re- 
ceived the injury; that plaintiff's train arrived, under 
special orders, sixteen minutes ahead of regular time; 
and that defendants, having no notice of the special 
train, put up no signal, but, when it approached, sent 
a man forward, who hailed it, and waved his hat as a 
warning. Held, that defendants were guilty of negli- 
gence in leaving the uncoupled car over the crossing; 
and, as such use of the track was not a legitimate one, 
the fact that defendants had no notice of the special 
train was unavailing. (2) It cannot be said that the 
referee erred in finding plaintiff uot guilty of contribu- 
tory negligence in violating the rules regulating the 
speed of trains, where there was evidence that his 
train was restricted to eighteen miles an hour, and he 
was only running at fifteen; or in not approaching the 
crossing with caution, where there was evidence that 
he slackened speed and kept a good lookout, and that 
the car on the crossing was a flat one, and not so easily 
seen as a box-car; or in not heeding the signal to stop 
as soon as it was given, where there was evidence that 
he attempted to stop as soon as he saw the signal. 
(8) There was no error in admitting evidence that the 
Special train was not required to stop at the crossing, 
as plaintiff was entitled toshow that he was not guilty of 
contributory negligence by disobeying orders. Second 
Division, Oct. 22, 1889. Albert v. Sweet. Opinion by 
Bradley, J. Affirming 42 Hun, 654, Mem. dec. 


RAILWAYS — STREET — LICENSE FEES.—A street-rail- 
road franchise was granted on condition of the pay- 
ment ofan ‘‘annuul license fee for each car now al- 
lowed by law.”’ At that time license fees were re- 
quired by an old ordinance for each “ accommodation 
coach” or “ stage-coach.’’ Held, that the word “car,” 
in the resolution, and the word ‘‘coach,” in the or- 
dinanoe, both referred to a conveyance to acoommo- 
date travel, and that the city was entitled to the same 
license fee on a car as was fixed by the old ordinance 
Onacoach. The general meaning or governing sense 
of the resolutions which recite the defendant’s obliga- 
tion is obvious onough. It is that in consideration of 





the franchise it bargains for it shall pay a license fee. 
It is to pay such fee from the opening of the road, an- 
nually, and it{is to pay, not a fee thereafter to be im- 
posed, but a fee already imposed and then existing in 
favor of the city. The ordinance then actually in force 
contains every thing necessary to answer those con- 
ditions, but the contention of the defendant is that it 
enumerates as its subjects ‘‘a stage,” “‘an accommo- 
dation coach,’’ ‘‘a stage-coach,’’ and is altogether 
silent as to “ railroad car,’* or even ‘‘car.” We are un- 
able to see the force of the observation. In definition, 
a ‘‘car” or ‘‘coach”’ or “stage”’ ora “ stage-coach”’ 
is the same. They are vehicles that turn, or that run 
by turning, on wheels. Place boards over or between 
wheels, and we havea platform car, adapted to freight ; 
place benches or chairs upon the platform, and we still 
have a car, but adapted to passengers, and then easily 
termed a “carriage.” Instead of benches or chairs, 
put on the platform the body of a “‘stage-coach,”’ and 
we have such a “railroad car” as served at the inau- 
guration of the earliest railroad in our State. It is 
plain that by adaptation and improvement “ the mod- 
ern railway car has been evolved from the old-fash- 
ioned stage-coach.”” The American Railway, p. 231. 
In common Janguage a railroad carriage designed for 
passengers is called indifferently a ‘‘coach"’ or *‘ car.” 
In every collection of words arranged according to the 
ideas which they express, these, and others with them, 
will be found classed together as having the same sig- 
nification. Neither the word “coach,” “stage” or 
“‘car’’ can be said to be words of art, or to have any 
legalj or fixed meaning distinguishing one from the 
other, or any one of them from several other terms im- 
plying a vehicle or conveyance. In the nature of 
things the new mode of transportation would succeed 
the old. Its purpose was the same. The railroad 
would drive off the stages, or if travel sufficed the new 
vehicle and the old would at least run in competition. 
If driven off, the license fees would be Jost to the city; 
and if both survived there was no reason why one com- 
pany should be favored and the other not, or the city 
be denied its revenue from either. In fact, with the 
competition of the defendant’s road the stage lines 
were completely superseded. The receipt of revenue 
as part of the consideration of the granting of the new 
franchise was the object aimed at by the city, and its 
payment was part of the price agreed upon by the other 
party. Both then had a license fee in contemplation, 
and it is conceded that there was no other than that 
prescribed by the ordinance, on which plaintiff now 
relies. We think the fee mentioned in the ordinance 
was within the intention of both parties as expressed 
in the agreement, and concur with the court below in 
the conclusion that its payment may properly be en- 
forced. Nov. 26, 1889. Mayor, etc., of New York v. 
Third Avenue R. Co. (two cases). Opinion by Dan- 
forth, J. Affirming 48 Hun, 621, Mem. 


SUMMARY PROCEEDINGS—ADVERSE POSSESSION—IN- 
JUNCTION.— (1) Where summary proceedings have 
been commenced against a tenant fur his removal upon 
the expiration of an instrument purporting to consti- 
tute a tenancy at will, he may maintain an equitable 
action to cancel the instrument for fraud, and also to 
enjoin the summary proceedings. (2) V., the owner 
of afour-acre tract of land bordering on a stream, 
which he had leased to another, purchased a one-acre 
tract on the opposite side of the stream. After the pur- 
chase, the lessee or his grantees erected a mill on, and 
occupied, the one-acre tract, but no written lease 
thereof was made, nor did it appear by what right he 
or they so occupied. The subsequent occupants of both 
tracts paid an amount of rent which was the sum pre- 
viously fixed for the four-acre tract, but no agreement 
to pay rent for {the other tract was shown. Defend- 
ant purchased both tracts under a quit-claim deed 
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from the last occupant, but prior thereto V.’s agents 
informed him that V. had no title or claim to the mill 
property. One of the agents told defendant’s grantor, 
when asked concerning rumored claims, that he 
wanted the money which he had ‘‘allowed” on the 
mill property. The grantor told him that defendant 
was about to purchase it of him, and defendant said 
that his grantor gave him a receipt for the money from 
the agent. After defendant had occupied fora time in 
excess of the period of limitations, V. conveyed both 
tracts to plaintiff. Held, as the existence of the rela- 
tion of lardlord and tenant between defendant’s 
grantor and V. was not shown as to the one-acre tract, 
that defendant had acquired title by adverse posses- 
sion, and the conveyance was void for champerty. Oct- 
8, 1889. Becker v. Church; Church v. Becker. Opin- 
ion by Gray, J. Affirming 42 Hun, 258. 


TAXATION — RE-LEVY.— Laws of New York, 1885, 
chapter 453, providing for the re-levyiug by the comp- 
troller of an unpaid tax which shall be ascertained to 
be illegal or void by reason of any irregularity or de- 
fect in the omission of statutory requirements, etc., is 
a curative statute, and cannot be made to apply where 
no assessment at all has been made, nor where the as- 
sessment was absolutely null and void. The lands in 
question were in the county of Greene, and owned by 
one George Clarke. He was a non-resident of the 
county, but the lots assessed were all of them occu- 
pied by his tenants, residents of the town. The lands 
should have been assessed to the resident occupants. 
They were assessed to the non-resident owner, and iu 
the part of the roll devoted to non-resident lands. The 
assessment was therefore invalid and illegal, and the 
lots were not effectually assessed at all. The learned 
counsel for the comptroller declares in his brief that 
* the law does not read that way, and it is difficult to 
see how such a construction can be fairly put upon the 
statute.’’ We have offended against that criticism in 
at least three cases: Railroad Co. v. Supervisors, 48 N. 
Y. 101; Hilton v. Fonda, 86 id. 339; Stewart v. Crysler, 
100 id. 378. The first of these was decided before the 
amendment of 1878, but the others after it went into 
effect. That amendment was designed to accomplish 
two things only, and those were to make lands occu- 
pied by persons other than the owner assessable against 
such owner, if he resided in the county, although not 
in the town or ward; and the other was to provide for 
the omitted case of occupied lands of a non-resident 
owner where the occupants themselves were also non- 
residents. In that oase the lands would be as much 
non-resident lands as if wholly unoccupied. The claim 
that the phrase ‘ be assessed to the occupant as lands 
of non-residents ’’ gives to the assessors an arbitrary 
choice, independent of the facts, is not to be encour- 
aged. It is contrary to the whole scheme of the stat- 
ute to permit land of a nou-resident owner, which is in 
the possession of resident occupants, who can them- 
selves be assessed and compelled to pay as ifthey were 
in truth owners, to be treated and returned as non- 
resident land. There is neither necessity nor justice 
in that, and full force is given to the expression as re- 
lating to a case where both owner and occupants are 
non-residents. That is the construction we have 
adopted, and with which we remain satisfied. Now, 
the occupied lands in the present case were not as- 
sessed to the resident occupants, nor even as non-resi- 
dent land, but were assessed to the non-resident 
owner. While it is true that they were placed in the 
non-resident column, yet the name of the owner was 
appended, and so a personal liability on the face of the 
roll was initiated against him. As a consequence the 
lands were not assessed at all. There was not even the 
form or appearance of an assessment against the occu- 
pants, and that against the owner was illegal and in- 
valid. Under such ciroumstanoces, a re-levy of the tax 





by the comptroller necessarily involved a new assegg. 
ment by him, and against the occupants, who as yet 
had never been assessed at all. If he could make such 
assessment, which would necessarily be the first or 
original one against them, he certainly must act under 
some law which gives them notice and a right to be 
heard. The notice of the assessors was not such, for 
the occupants were not then assessed, and it did not 
concern them in the least. If they appeared on the re- 
view day, they only ascertained that there was no as- 
sessment against them, and so no right of theirs in any 
manner threatened. If the owner appeared, he found 
an invalid assessment of which he need not complain, 
since it could not be enforced. The comptroller there- 
fore, under the law, could only relevy the tax against 
the occupants, and to do that he must first assess the 
occupants, who had not been assessed before. If the 
law could make him an assessor for Greene county, 
and then its collector, it could not do so as against the 
occupants without some provision for notice and some 
chance of a hearing. Stuart v. Palmer, 74 N. Y. 183, 
It is suid that notice was given to the owner by letter 
from the comptroller’s office. That was a very proper 
thing to do, but did not affect the occupants or help 
the case; for the question always is, not what was 
done, but what might be done, under the law. If 
therefore we construe this act to admit of an assess- 
ment where none had been made by the local officers, 
or one which was absolutely void, and a complete nul- 
lity, we necessarily interpret it to authorize a new and 
original assessment against individuals not assessed 
before and without any provision for notice. The act 
therefore should be limited, as indeed its own terms 
indicate. It can relate only to unoccupied lands of 
non-residents, or where the occupants are themselves 
non-residents, which alone can be assessed as non-resi- 
dent ands and returned as such to the comptroller, 
and permits him to re-levy on the basis of the old as- 
sessment where the same is irregular or void, but not 
in any respect which violates the constitutional rights 
of the owner. We are assured that the act is a cura- 
tive statute. That may be well said of it as we have 
construed it, but it is impossible to cure what never 
had life enough to be sick. There never was any as- 
sessment against the occupants, and nothing to be 
cured. As to them it was simply an omitted tax, and 
the cases of People v. Board, 92 N. Y. 430, and People 
v. Goff, 52 id. 434, cited by the appellant, show what 
the remedy in such a case is. Oct. 22, 1889. People, 
ex rel. Barnard, v. Wemple. Opinion by Finch, J. 
Affirming 6 N. Y. Supp. 732. 


WITNESS—TRANSACTION WITH DECEDENT. —Where 
the mother of a bastard child is neither a party nor 
privy to an action against the administratrix of the 
putative father on his alleged contract for the support 
of the child, and the plaintiff, by acting in loco pa. 
rentis, has precluded herself from claiming that she 
furnished the maintenance on account of the mother, 
the latter is not incompetent, under the Code of Civil 
Procedure of New York, section 829, which provides 
that a person interested cannot testify in his own be- 
half against the administrator of a deceased persou 
concerning a personal transaction or communication 
with the deceased person. In construing that section, 
it has been held that the test of interest, where the 
witness is not a party, is that the witness “ will either 
gain or lose by the direct legal operation of the judg- 
ment, or that the record will be legal evidence for or 
against him in some other action. It must be a pres- 
ent, certain and vested interest, and not an interest 
uncertain, remote or contingent.’”” Hobart v. Hobart, 
62 N. Y. 81; Wallace v. Straus, 113 id. 238. The recov- 
ery of a judgment by the plaintiff in this action 
against the administratrix of O'Connor would not bar 
@ subsequent action by the plaintiff against the wit- 
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ness to recover for the support of the child; nor would 
it establish that the expenses incurred by the plaintiff 
in its support were incurred under circumstances 
which precluded her from enforcing the common-law 
liability of the mother of a bastard child to provide for 
its support and maintenance. The fact that the sup- 
port was furnished by the plaintiff under a contract 
with the father might constitute a defense to a suit 
against the mother. Buta judgment against the ad- 
ministratrix of the putative father in this action, to 
which the witness was neither a party nor privy, would 
not be conclusive upon the plaintiff, in favor of the 
mother, in a subsequent action against her, that the 
plaintiff furnished the maintenance undersuch a con- 
tract; nor indeed would the record be evidence that 
such a contract had been made. The evidence of Lucy 
Mooney tends to show that the plaintiff took the child 
as her own, acting in respect to it in loco parentis, 
thereby precluding herself from claiming that the 
maintenance was furnished on account of the mother, 
and on her credit. We think the interest of the wit- 
ness in tbe event of the action was, if any, ‘‘ remote, 
contingent and uncertain,’’ and was an interest in the 
question, as distinguished from an interest in the 
event. Without therefore considering whether the 
testimony of the witness was concerning a personal 
transaction between herself and the defendant’s intes- 
tate, we think the judgment should be affirmed on the 
ground that she was uot a party or a person interested 
in the event of the action, within the meaning of the 
Code. Oct. 22, 1889. Connolly v. O’Connor. Opinion 
per Curium. Affirming 1 N. Y. Supp. 489. 


——__—_¢___—— 
NEW BOOKS AND NEW EDITIONS 


LAWYERS’ REPORTS ANNOTATED. 

The fourth volume of this series of selected cases 
contains decisions rendered between January 4, 1889, 
and July 11, 1889. The learned editor has, we think, 
admirably succeeded in separating the cases of “ gen- 
eral importance’’ from the great mass of judicial de- 
cisions emanating from the many courts of last resort 
inthe country. The annotations are full, important 
and useful, and a separate index enhances their value. 
Briefs of counsel are also reported, a feature which, in 
the judgment of many, adds to the usefulness of the 
report of a case. We feel assured that with a continu- 
ance of the high order of merit evidenced in the pres- 
ent and preceding volumes, the L. R. A. will continue 
to enjoy a hearty support from the profession, and be- 
speak for them a deserved success. 





NOTES. 


N Rowell v. Western Union Teleyraph Co., Supreme 
Court of Texas, November 5, 1889, it was held that no 
action for damages against a telegraph company is 
maintainable where the only damage alleged is the 
Mental and physical suffering of plaintiff and his wife, 
resulting from defendant's failure to deliver a message 
relating to the health of plaintiff's mother-in-law. 


The first volume of this clearly entertaining, but not 
80 obviously useless magazine for lawyers (The Green 
Bag) was completed with the December, 1889, number. 
The monthly issues as they have come to hand in this 
sanctum have been preserved aud now, being bound in 
& reasonably luxurious but not madly expensive half- 
calf, make a very attractive volume of legal miscellanies 
for the year 1889. How can any lawyer of taste get 
on without it? The editorial and contributed matter 
is uniformly capital, and even the chestnuts are more 
than half of them of this year’s growth. The score or 
More portraits of eminent lawyers, judges, law profes- 











sors, and legal authors are excellent, and add much to 
the permanent value of the book. The December 
number contains a likeness of our brother-in-misery, 
Irving Browne, and various preceding numbers have 
been illuminated by poems from his ready pen. This 
office is not a poet, and upon the score of poetry has 
no repinings to chronicle at the success of others along 
that line: but some of our brother’s puns do move us 
to a degree of greenness in envy not readily express- 
ible in black ink, because in the matter of puns we 
hope we have a modest and growing reputation — one 
indeed des-Irving Browne’s occasional commendation. 
This pun is spontaneous and put forth with diffidence, 
but it is not copyrighted, because were the copy righted 
such a thing would not have been put in type.— Rail- 
way Corporation and Law Journal. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, January 14, 1890: 


FIRST DIVISION. 


AFFIRMED WITH COSTS. 

In the following? appeals the judgment was affirmed 
with costs: Wm. McCreery and another, appellants, 
v. Melville C, Day and others, respondents; Wm. H. 
Manderville, appellant, v. Darius A. Newton, as ex- 
ecutor, respondent; Charles W. Cooke, an infant, ap- 
pellant, v. Lalance and Grosjean Manufacturing Com- 
pany, respondents; Order of General Term affirmed 
with costs—In the matter of the petition of A. 8S. 
Rosenbaum to vacate assessments, etc; Order af- 
firmed with costs—Abbie C. Fitch, appellant, v. Mayor, 
ete., of New York, respondents; Twenty-third Street 
Baptist Church, appellant, v. Jacob W. Cornwell and 
another, respondents; In re the final accounting of 
Walton McKinney, as administrator of Nellie Haas, 
deceased; Pittsburgh Carbon Company, Limited, ap- 
pellant, v. Frank UC. McMillen, as receiver, respondent; 
Aaron B. Caber, as executor, appellant, v. Joseph 
Husson, respondent; Wm. H. Gilbert, appellant, v. 
Charles A. Lydecker, appellant; Van Rensselaer Get- 
man, as executor, appellant, v. Alonzo B. Ingersoll 
and another, respondents; Wm. S. Hollingsworth, ap- 
pellant, v. Lucy O. Moulton, executrix, etc., and 
another, respondents; Frances L. Ledyard, as admin- 
istratrix, etc., appellant, v. Wm. L. Bull and others, 
executors, respondents; Julietta Hyland, respondent, 
v. Yonkers Railroad Company, appellant; Peter Gillen, 
as administrator, appellant, v. Tucker and Carter 
Cordage Company, respondent; Jvhn Phelan, re- 
spondent, v. Mayor of, New York, etc., appellants; 
Jacob Scholle and others, respondents, v. Mayor, etc., 
of New York; Staten Island Rapid Transit Railroad 
Company, respondent, v. Mayor, etc., of New York, 
appellants; Herman J. Bachman, respondent, v. 
Benj. Von Rader and others, appellants; Charles H. 
Ware, respondent, v. Jane Hartley Cowdrey, appel- 
lant; Adam Henderson, as administrator, appellant, 
v. Knickerbocker Ice Company, respondent; Thomas 
Van Tuyl, appellant, v. Clinton West, respondent; El- 
bert W. Hauxhurst, respondent, v. Thomas J. Riteh, 
as administrator, appellant; Fannie J. Bent, as ad- 
ministratrix, appellant, v. Mary E. Bent and others, 
respondents; People, ex rel. Henry Lanzandoer, appel- 
lant, v. Frank G. Schirmer, as sheriff, respondent; 
Frank E. Maxun, respondent, v. Town of Champion, 
appellant. 

JUDGMENT REVERSED. 

In the following appeals the judgment was in each 
case reversed, new trial granted costs to abide event: 
Augusta Otternott, as executrix, respondent, v. New 
York, Lake Erie and Western Railroad Company, ap- 
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pellant; Jonas P. Farnum, as receiver, respondent, 
v. E. K. Hart and others, appellants; George W. Bray- 
ton, respondent, v. Darwin W. Sherman, as surviving 
executor, appellant; Thomas Lacy, respondent, v. 
Sophronia A. Getman, executrix, appellant; Elsie R. 
Feitner, respondent, v. Richard J. Lewis and another, 
appellants. 
OTHER DECISIONS. 

Judgment of General Term modified, and as modified 
affirmed with costs of the estate—James C. Austin, ap- 
pellant, v. Jane Oaks, respondent. —— Judgment af- 
firmed without costs to either party — Thomas R. 
Rutherford, as assignee, respondent, v. Marianna Bion 
and others, appellauts.—— Same as above — Same v. 
Julius Schattman.——Orders of General and Special 
Terms reversed, award set aside and proceedings re- 
mitted to the commissioner for further proceedings in 
accordance with law, costs in all courts up to this 
time to be paid by the city of Yonkers — In re taking 
easement in certain property for construction of a 
sewer in Yonkers.—— Appeal dismissed with costs— 
Farmers’ Loan and Trust Company, respondent, v. 
Bankers and Merchants’ Telegraph Company and 
others, respondents. ——A ppeal dismissed with costs— 
In re petition of John A. Roebling’s Sons to vacate 
sale, etc.——Judgment reversed and new trial granted 
upon appeal of Leurendus B. Ashley and Susan M. 
Ashley, while upon the appeal of Zipporah Wilcox the 
judgment to be entered shail direct the exevutor to 
distribute the assets in his hands in accordance with 
the principles set forth in the opinion — Jeannie T. 
Hard and others, respondents, v. Leurendus B. Ashley 
and others, appellants, and Christopher C. Davison, 
executor, and others, respondents. —— Judgment af- 
firmed with costs to respondents out of the estate—In 
re settlement of the accounts of Enos G. Laney, as ad- 
ministrator.——Judgment and order of General Term 
affirmed with costs to respondents — In re estate of 
Webster Wagner, deceased, and In re , judicial settle- 
ment of the accounts of James D. Taylor, as executor. 

Judgment modified and as modified affirmed — 
Catharine S. Herman, as executor, respondent, v. 
Charles H. Roberts, appellant.——- Order of General 
Term reversed and judgment entered on report of 
referee affirmed with custs in all courts to defendants 
— Dan 8. Richards and another, assignees, respond- 
ents, v. Elmira La Tourette and others, appellants. — 
Order of General Term modified and comptroller di- 
rected to issue his warrant for the payment to the uni- 
versity of all interest from the investment remaining 
in his hands up to the amount of the $25,000 appro- 
propriated in each year respectively. If the amount 
is not agreed upon the order to be settled on notice— 
People, ex rel. Cornell University, appellant, v. Ira 
Davenport, as comptroller, réspoudent.—— Judgment 
of General Term reversed, that of Special Term af- 
firmed with costs in Supreme Court and this court—In 
re judicial settlement of accounts of George W. Chan- 
cey, trustee, etc.; John E. Delaney, appellant.— 
Judgment reversed and complaint dismissed with costs 
—Church of St. Monico, respondent, v. Mayor, etc., of 
New York, appellant.——Judgment affirmed with costs 
in this court to the respondents against the appellants 
—In re will of Edward D. Hesdra.——Motion denied— 
Annie Carr, as executrix, appellant, v. John C. Risher, 
respondent.——Motion to amend remittitur. Motion 
denied with costs—In re will of Mary Hall, deceased. 
Appeal dismissed on argument — People, appellant, v. 
Samuel B. Hill, respondent. 


SECOND DIVISION. 


AFFIRMED WITH Costs. 

In the following appeals the judgment was in each 
case affirmed with costs: James Bigler, respondent, v. 
Edwin Atkins, appellant; Josephine Boyce, respoud- 





ent, v. Manhattan Railway Company, appellant; 
Charles Condert and Cecile L. Fongera, as administra. 
tors, respondents, v. Isador Cohn and others, appel- 
lants; William J. Cruikshank, respondent, v. William 
Gordon, appellant; Augustine Daly, respondent, y, 
John Stetson, appellant; Lucy A. Dunham, respond. 
ent, v. John Townshend and otbers, appellants; Dan- 
iel B. Fayerweather and others, appellants, v. Phoenix 
Insurance Company, respondent; Webster Gillett, 
respondent, v. Francis M. Gillett and another, appel- 
lants; Josephine L. Haberstro, respondent, v. John M, 
Bedford and another, appellants; Sarah J. Hamill, 
respondent, v. Lewis Roberts and others, appellants; 
Althea How, respondent, v. Rome, Watertown and 
Ogdensburg Railroad Company, appellant; Andrew 
McClure, appellant, v. N. Y. C. & H. R. R. Co., re 
spondent; Charlotte B. Miller, respondent, v. Ocean 
Steamship Company of Savannah, appellant; Abram 
V. Inonis, respondent, v. Francis A. Fales; Goshen 
National Bank, appellant, v. Wm. Brigham and an- 
other, respondents; Ellen O'Donnell, respondent, y, 
Robert McIntyre, appellant; Clara Phillips, respond- 
ent, v. Town of Fishkill, appellant; Riley Reed, ap 
pellant, v. Wm. H. Nichols and another, respondents; 
Emily J. Smith, respondent, v. Jeremiah B. Rogers, 
appellant; Wm. F. Taylor, respondent, v. Eliza Mil 
lard, appellant; Edward Van Orden, respondent, y. 
Wm. D. Andrews and others, appellants; Irving 
Wright, respondent, v. Harriett KE. Roberts and others, 
appellants; George Peabody Wetmore, appellant, y. 
Catharine W. Bruce, respondent; Catharine Wright, 
respondent, v. Mutual Benefit Life Association of 
America, appellant. 


JUDGMENTS REVERSED. 


In the following appeals the judgment was in each 
case reversed, new trial granted, costs to abide event: 
Herman Rosenberg and others, respondents, v. Hugo 
Block and others, appellants; Mary L. Todd, respond- 
ent, vy. Union Dime Savings Institution, appellant; 
Arthur B. Thompson, respondent, v. Joshua C. Sand- 
ers, appellant; Fairbank Canning Company, respond- 
ent, v. Seth X. Metzger and another, appellants; New 
York Land Improvement Company, appellant, v. Wm. 
S. Chapman, respondent; Sarah Wransky, respondent, 
v. Dry Dock, East Broadway, etc., Railroad Company, 
appellant. 

OTHER DECISIONS. 

Motion is denied without costs to either party ex- 
cept in so far as it was consented to by defendant's at- 
torney—Clarence R. Conger and others, appellants, v. 
New York, West Shore and Buffalo Railroad Com- 
pany, respondent.—Appeal dismissed with costs— 
Ranall G. Comerhoven, appellant, v. George W. Ball, 
respondent.——Judgment reversed, new trial granted, 
costs to abide event—Mary A. Gordon, respondent, ¥. 
Herman H. Memann and others, appellants. — 
Judgment reversed, new trial granted, costs to abide 
event—Thomas Halpin, respondent, v. Phoenix Insur- 
ance Company, appellant. ——Judgment reversed, new 
trial granted, costs to abide event—Charles E. Hovey 
and another, appellants, v. John Elliott and others, 
respondents. ——Order reversed with costs and the par- 
chaser directed to complete the contract—In re appli- 
cation of George N. Ladue and others for leave to sell 
real estate of Pomeroy Ladue and another, infants.— 
Judgment reversed, new trial granted, costs to abide 
event, unless the plaintiff, within twenty days, stipu- 
late to reduce the judgment by deducting therefrom 
$1,700, with interest on $900, from February 1, 1880; on 
$400, from January 1, 1882, and on the balance from 
April 1, 1882, in which event the judgment as so modi- 
fied is affirmed without costs to either party in this 
court—Elizabeth D. Vail, respondent, v. Wm. 
Reynolds, appellant. 
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OURRENT TOPICS. 


HE general exercises at the thirteenth annual 
meeting of the New York State Bar Association 
in this city on Tuesday last were very largely attended 
and very interesting. Harmanus Bleecker Hall was 
filled to its utmost capacity at half-past two o'clock. 
Probably two thousand people were present, mostly 
men, attracted by the magnetic personality of 
Mr. Ingersoll. Judge Arnoux, the president, gave 
a brief, pertinent and interesting address, stating 
the work of the year, the public needs pressing 
upon the attention of the association, and the hopes 
and expectations for the coming year. The increase 
of membership during the last year was the largest 
in the history of the association. The association 
has induced the court to strike from its rolls two 
attorneys convicted of felony, and has arranged the 
approaching celebration of the centenary of the 
Federal Supreme Court. The Judge pointed with 
just pride to the long list of members eminent in 
law and in politics, and predicted for it increased 
influence and usefulness. Judge Arnoux has been 
avery active and efficient president, and is one who 
has made success for himself in life by obeying the 
Scripture injunction, ‘‘ Whatsoever thy hand findeth 
todo, do it with thy might.” There are few men 
_ in the profession who so unselfishly give their time 
and talents to public needs, in so practical and 
beneficial a manner. 


Mr. Ingersoll is a very adroit, eloquent, witty and 
powerful speaker, and on this occasion he fully sat- 
isfied popular expectation although he was pretty 

_ ¢losely confined to his notes. However one may 
disagree with him, it is impossible for the moment 
_ to resist his evident sincerity and his stirring appeals. 
Of his address, “ Crimes against Criminals,” we may 

_ Ungrudgingly say that it was imbued with a noble 
spirit of humanity, and was in the main wise and 
discreet in its recommendations. With most of it 
we found ourselves in thorough sympathy. We un- 
hesitatingly indorse his bold assertion that our system 

of criminal punishment is a failure. Crime is con- 
stantly increasing, and is keeping pace with the in- 
crease of pauperism and insanity. His denunciation 
of degrading punishments, like the whipping-post, as 
demoralizing to the man and society that inflict as 
well as to the criminal who endures, is in exact ac- 
cord with what we have always written in these 

_ columns. We accede to his denunciation of capital 
4 punishment as comparatively impracticable and 
3 _ Wholly inefficient. Above all, we heartily coincide 
with his denunciation of the course of society in 

| abandoning the discharged convict to disgrace, 
‘coldgess and aversion, and the certainty of a relapse 
0 crime from despair and revenge. A very valu- 

Vor. 41— No. 4. 





able practical suggestion at this point, it seems to 
us, is his recommendation to give the convict the 
fair value of his labor in prison above the expense 
of his keeping. What right, he asks, has the State 
to confiscate the convict’s labor? No right, we say, 
any more than to steal his purse, save the right of 
the strong hand. A few hundred dollars saved for 
the discharged prisoner may help him away from 
the scene of his crime — back to which the stupid 
State pays the expenseof his travel — and help him 
to begin a new and unimpeded life of honesty. 
There is nothing so unchristian in a professedly 
Christian community as its pharisaic treatment of 
discharged convicts. (Mr. Ingersoll did not say 
this, but he might have said it, and every hearer, 
including the Christian clergymen who sat before 
him, must have coincided.) Our readers will be 
well rewarded next week by perusing this philan- 
thropic address. Not all of them probably will 
agree with Mr. Ingersoll’s somewhat fantastic doc- 
trine of private eminent domain, by which, for ex- 
ample, the owner of many acres of land shall be 
compelled to sell part to his neighbor who has less, 
wants more, and is willing to pay the full value. In 
his anxiety to furnish every needy family with a 
home, Mr. Ingersoll would apparently compel an- 
other man to give up part of his home. Doubtless 
too our readers will note the speaker’s remarkable 
avoidance of any recommendation, among the means 
of diminishing crime, of a more stringent regula- 
tion of the traffic in strong drink, and of a more 
general discouragement of its use by the better and 
richer classes. We kept thinking that Mr. Inger- 
soll was coming to this, but he never arrived. Per- 
haps he thought of the approaching ‘‘ banquet ” in 
the evening, and that any present allusion to the 
topic of strong drink would seem an anti-climax. 
But so it was, that the most eloquent popular orator 
in America, of sound heart and strong brain, cast- 
ing about for some solution of this dreadful prob- 
lem, utterly forgot or cautiously ignored the palpa- 
ble and notorious source of nine-tenths of all the 
poverty, ignorance, brutality, misery, despair 
and crime under which this planet groans. Mr. 
Ingersoll’s treatment of his theme in this par- 
ticular reminded us of the policeman who collars 
the innocent small boy while the big ruffian skulks 
away under his nose. We fain would hear Mr. In- 
gersoll discourse on temperance. 


The most respectable assemblage ever gathered at 
the Executive Mansion in this city was there Thurs- 
day evening of last week. It was composed exclu- 
sively of lawyers, we believe. It is true there 
were a few State officials present, but they were re- 
deemed by being lawyers. Nearly all the judges in 
this vicinity and many of the prominent lawyers 
were present, except a few unavoidably detained 
by ‘‘the grip.” The belle — perhaps we might say 
the bud —of the evening was Judge O’Brien, who 
has just taken his seat on the Court of Appeals 
bench, and this occasion was devised by the con- 
siderate governor to introduce the shy young debu- 
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tante to Albany’s most select, intelligent and repu- 
table society. There was no other lady present. 
(We are sorry there was not at least one other, 
although the governor was a genial and attentive 
host.) The recipient of this unusual but well de- 
served honor seemed quite at his ease. In fact, as 
one of our city newspapers remarked of his de- 
meanor on his first appearance on the bench, ‘‘ he 
did not seem nervous.” Indeed we do not know 
why he should, The time for nervousness passed 
with election day. His opponent need not feel nerv- 
ous, either, for he is in the same court by a provi- 
dential arrangement, and likely to be there just 
about as long. So both were pleased, and so was 
everybody else, except those who thought they 
ought to have been preferred. The venerable Judge 
Comstock and the youthful Judge Parker were pres- 
ent, representing the extremes of age. Doubtless 
most of those present were equally willing to be- 
come judges if the insistent State should demand it. 
There was very little scandal talked; no horse and 
no stocks; but we heard a good deal of habeas cor- 
pus and certiorari and mandamus and other equally 
recondite subjects. One or two gentlemen in our 
hearing candidly admitted that they had just been 
most absurdly and unexpectedly beaten by the 
judges present, but we heard no statutory profan- 
ity. There was a generous repast, but no healths 
were drunk, and yet everybody seemed pretty well. 
Indeed our governor, although not exactly a theo- 
retical prohibitionist, is a model practical temper- 
ance man, who believes that intelligent gentlemen 
can enjoy themselves for an hour or two without 
any thing stronger to drink than an innocuous 
punch, but we must confess that “the smoke of 
their torment ” went up from nearly every mouth. 
The governor sets an excellent example in the mat- 
ter of strong drink, and if well followed it would 
be publicly beneficial, and save a great deal of leg- 
islating and vetoing. hastened mirth ruled the 
hour. The lawyers were all on an equal footing — 
and a steady footing. And whatever their political 
differences, all voted the governor and the new 
judge gentlemen and agreeable companions, We 
deduce from this occasion a new and potent argu- 
ment for increasing the number of the judges of the 
Court of Appeals. 


Mr. Roger A. Foster has succeeded in reversing 
the decision at Special Term that *‘ Sleuth” is not 
a valid trade-mark as applied to books concerning 
detective officers. We commented on his interest- 
ing brief some time ago. Judge Macomber delivers 
the opinion, in which the most notable sentence is 
the last: ‘‘ Happily no point is made by considerate 
counsel which requires us to look into the matter of 
these several publications.” He derives ‘‘ Sleuth” 
from the Icelandic ‘‘ slot,” a track in the snow. We 
advise our readers not to put their nickels in it. 


The New York City Bar Association have recom- 
mended the Legislature to examine into the matter of 
Judge Bookstaver’s conduct in the Flack divorce case. 








. . . ———— 
This is an eminently proper course, due to the cause 
of public justice, and necessary to the future uge. 


fulness of the judge himself. There seems to beng 
dispute whatever about the facts, for they are ad- 
mitted by the judge. It is the part of decency and 
fair play to suspend judgment on the matter, and 
not to take it for granted that a magistrate of such 
excellent reputation has all at once willfully gone 
astray in a manner so certain to be discovered. Nemo 
repente fuit turpissimus. It is well enough at the start 
to inquire why, if the judge meant any wrong, he was 
so punctilious at the outset to refuse to sign the de- 
cree, because the attorney of record for Mrs. Flack 
was known to him to be also the general counsel of 
the sheriff? And also to bear in mind that there is 
no pretense that he knew that the referee was a 
brother-in-law of that counsel. And also, contrary 
to first rumors, that there is no pretense that Meek’s 
name was suggested to him in the proceeding. We 
mention this point simply to show, that as in most 
other cases, there are two sides, and to suggest that 
it is well to hear the other side before condemning 
a reputable magistrate. 


The most noteworthy article in the January Green 
Bag is ‘“‘ Women Lawyers in the United States,” by 
Miss Lelia J. Robinson. We have the pleasure of 
the author’s acquaintance, and have a high esteem 
for her. Her article is very interesting, and is illus- 
trated with a baker’s dozen of portraits. Among 
the most attractive of these is that of Mrs. J. Ellen 
Foster, who is an effective temperance lecturer, and 
who, if we are not mistaken, once addressed the 
Albany Law School. Mrs. Laura De Force Gordon, 
of California, is also a fine-looking woman, but we 
are sorry to learn that she once got a fellow off for 
killing an innocent man by mistake for his wife's 
seducer. He ought to have been twice hanged. 
Then there are our esteemed sister editors, Mm 
Bradwell and Waite, of Chicago, and the veteran 
and redoubtable Belva, of Washington, who came 
nearer being president than many men. Another 
lady who narrowly escaped political honors is Mr 
Marion Todd, who in 1882 ran in California for at 
torney-general on the Greenbag — we beg pardon— 
Greenback ticket. It is somewhat remarkable how- 
ever that the article gives no information or even 
hint as to the age of any of these ladies. Probably 
a'sisterly feeling on the part of the writers, or per 
haps a precautionary measure. But it is safe to say 
— using the kind feminine phrase in that case made 
and provided — that they are all ‘‘ twenty-eight ifs 
day.” Many of the ladies chronicled here formed 
law partnerships with their husbands, but such ar 
rangements are apt to be broken up by the intr 
duction of a stranger, and ‘‘domestic duties” it 
tervene to distract the attention of the wife. But 
we find here the portrait of a young lady who suils 
us down to the ground. She looks as if she knows 
how to get the money on a check payable to heroh 
der. We have half a mind to send her our pho 3: 
graph, with a view to opening correspondence, Het 
color would harmonize very well. with ours — Mis 
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Mary A. Greene. She will probably receive many 
offers of partnership. We would like nothing bet- 
ter than to lecture to fifty such young women at the 
Albany Law School on the congenial subject of the 
domestic relations. It is agreeable to learn that so 
many women have been admitted to practice law, 
and we do not know anybody, except an occasional 
old dunderhead devotee of the common law, who 
has any thing to say against it. Let all women 
learn and have the right to support their stupid 
husbands, say we. 


NOTES OF CASES. 


N Summerlot v. Hamilton, Supreme Court of In- 
diana, November 9, 1889, a father and son sold 
their partnership business as general merchants, the 
son bought a stock of drugs in the firm name, and 
this business was, under a different name and in an- 
other building, carried on for about eight months, 
when plaintiff, who had become a partner in it, sold 
his interest to the son, taking a note in the old firm 
name of the father and son. Jie/d, that even if the 
plaintiff had no notice that the former partnership 
was dissolved, and that the father had no interest in 
the drug business, the note would not bind the 
father. The court said: ‘‘The instruction assumes 
that the purchase by one of three partners of the 
interest of one of the others in the firm business is 
such a transaction as authorizes the purchaser to 
bind the third partner without his knowledge or 
consent. This assumption was completely erroneous, 
Such a transaction has no relation to the conduct of 
the business of the firm. Partners are not agents 
for each other in transactions which relate to the 
formation or dissolution of the firm, or concerning 
the disposition of the firm property to each other. 
Williams v. Lewis, 115 Ind. 46; Blaker v. Sands, 29 
Kan. 551. The purchase by one partner of the in- 
terest of another in the firm property is not a part- 
Inve v. Payne, 73 Ind. 80; 
Graves v. Kellenberger, 51 id. 66. The execution 
of the note having been denied under oath, it was 
essential to the plaintiff's right of recovery that he 
should prove that it was given in a transaction 
within tie scope of the partnership business. Lucas 
v. Baldwin, 97 Ind. 471. Besides being erroneous 
as applied to this case, the charge was in direct 


_ conflict with an instruction previously given at the 
" appellant’s request, which stated the law correctly, 


as follows: ‘Even though you should find that 
John J. Summerlot and William Summerlot were 
partners, and had formed a partnership for the pur- 
pose of carrying on business as dealers in drugs and 
Other articles of merchandise, such a partnership 
would not give Jobn J. Summerlot implied author- 
ity to purchase the share of said Hamilton in said 


; fp Pesineses, either on his own account or on that of 


~ himself and William Summerlot, and execute their 
_ joint note therefor. The consent of William Sum- 
- merlot to carry on a partnership with the other two 
not give either of the others implied author- 

© purchase the interest of one of them on the 








credit of himself and William.’ After giving the 
instruction last above set out, which stated the law 
correctly, at the request of the defendant the court 
gave the other instruction, which is incorrect, and 
in direct hostility to the one first given. The effect 
of a sale by one partner of his interest in the busi- 
ness, whether it be to one of the continuing partners 
or to a stranger, is a dissolution of the firm, and 
the purchasing partner has no implied authority to 
sign the name of the remaining partner to an obli- 
gation without his own consent. One who takes a 
note with knowledge that it is so given cannot claim 
that he had no notice of the want of authority of 
the partner who signed the note. Unless the con- 
tinuing partners subsequently ratify the transaction 
in some way, those who did not consent will not 
be bound.” 


In Allen v. South Boston R. Oo., Supreme Judicial 
Court of Massachusetts, November 29, 1889, the 
treasurer of a corporation, also engaged in business 
as a broker, was employed by plaintiff to purchase 
shares of stock in the corporation. He informed 
plaintiff that he had purchased the stock, and de- 
livered to her a certificate. He entered in the 
transfer-book of the corporation a transfer of the 
stock to plaintiff from himself as agent. In fact, 
he had no stock as agent or otherwise, all the stock 
of the corporation having been previously issued, 
and the issue to plaintiff being a fraudulent over- 
issue. Held, that the fraud on the part of the treas- 
urer being for his own benefit, and against the 
plaintiff as well as the corporation, plaintiff could 
not be charged with knowledge thereof, on the 
ground that he was acting as her agent in the pur- 
chase of the stock. The court said: ‘‘ The general 
rule is that notice to an agent while acting for his 
principal, of facts affecting the character of the 
transaction, is constructive notice to the principal. 
Suit v. Woodhall, 113 Mass. 391; Sartwell v. North, 
144 id. 188; Bank v. Cushman, 121 id. 490; Dis- 
tilled Spirits, 11 Wall. 356. There is an exception 
to this rule when the agent is engaged in commit- 
ting an independent fraudulent act on his own 
account, and the facts to be imputed relate to this 
fraudulent act. It is sometimes said that it cannot 
be presumed that an agent will communicate to 
his principal acts of fraud which he has committed 
on his own account in transacting the business of 
his principal, and that the doctrine of imputed 
knowledge rests upon a presumption that an agent 
will communicate to his principal whatever he 
knows concerning the business he is engaged in 
transacting as agent. It may be doubted whether 
the rule and the exception rest on any such reasons. 
It has been suggested that the true reason for the 
exception is that an independent fraud committed 
by an agent on his own account is beyond the scope 
of his employment, and therefore knowledge of it, 
as matter of law, cannot be imputed to the principal, 
and the principal cannot be held responsible for it. 
On this view such a fraud bears some analogy to a 
tort willfully committed by a servant for his own 
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purposes, and not as a means of performing the 
business intrusted to him by his master. Whatever 
the reason may be, the exception is well established. 
dvennedy v. Green, 3 Mylne & K. 699; Hspin v. Pem- 
berton, 3 De Gex & J. 547; Rolland v. Hart, L. R., 6 
Ch. 678; In re Bank, L. R., 5 id. 858; Cave v. Cave, 
L. R., 15 Ch. Div. 639; Kettlewell v. Watson, L. R., 
21 id. 685, 707 ; Innerarity v. Bank, 139 Mass. 332; 
Dillaway v. Butler, 135 id. 479; Atlantic Mills v. 
Orchard Mills, 147 id. 268; Howe v. Newmarch, 12 
Allen, 49. This case seems to us to fall within the 
exception. Although the fraudulent act of Reed 
may not have been committed with the intention of 
cheating the plaintiff, yet that was its legal effect, and 
it was a fraudulent act committed by him for his own 
benefit, the actual effect of which would have been 
to wholly avoid the transaction if the plaintiff had 
known of it. The present cases, we think, fall 
within the principle that where one of two innocent 
persons must suffer loss from the fraud of a third 
the loss must be borne by him whose negligence en- 
abled the third person to commit the fraud. The 
defendant cannot be compelled to issue new certifi- 
cates, or to recognize the old ones as valid, because 
to do so would cause an over-issue of its capital stock, 
but it is liable in damages.” 


In Maywood v. Logan, Supreme Court of Michigan, 
November 15, 1889, an action to recover rent of 
premises leased to defendant for a dwelling-house, 
it appeared that when the tenant hired the premises, 
the well of water on the premises which defendant’s 
family used was polluted by the carcass of a dead 
dog, so that they became sick, and he was put to 
expense in caring for them, for services of physi- 
cians, nurses, etc. Plaintiff’s attention was called to 
the bad quality of the water after defendant had 
gone into possession, he made an examination, and 
found the dog there, but did not communicate the 
fact to defendant. Held, that defendant could re- 
coup the damages suffered. The court said: ‘‘ Plain- 
tiff was advised of this fact, but caused the pump 
to be put back, and the covering nailed down, leav- 
ing the carcass of the dog in the well. He then in- 
formed Mrs. Logan, wife of the defendant, that 
there were some rotten boards in the well, and that 
she better not use the water for cooking and drinking, 
but that it was all right for washing and scrubbing. 
He gave her no intimation of the real situation. 
The family used the water three or four days for 
tea and cooking, and washing potatoes, etc. Within 
a week or two defendant’s family heard rumors 
that a dog was found dead there, and the defendant 
went to the plaintiff, and inquired as to the truth of 
these rumors. The plaintiff denied them, and said 
there was no dog there, and said the water was all 
right for washing or purposes of that kind, but 
probably was not as good as might be for drinking 
or cooking purposes. The family, after these in- 
quiries, continued the use of the water, the children 
pumping and drinking it. The real facts were not 
discovered until the middle of October, when de- 
fendant moved out. During this time the children, 





who had before been well, became sick with mal. 
aria, and nurses and physicians were paid $48 for 
their care. After the family moved out, and dis. 
continued the use of this water, the children recoy- 
ered. The dog was in the well at the time the 
premises were rented. Before the defendant had 
arranged for taking possession of the premises he 
talked to plaintiff about this well, and whether the 
pump was all right, and was assured that it was, 
* * * The jury, by their verdict, have found 
that the plaintiff knew of the presence of the dead 
animal in the well, and that he concealed all traces 
of it from the defendant and his family. It was 
there when the tenant’s term commenced. When 
the plaintiff learned that this water was so polluted, 
his duty toward his tenant was to make the fact 
known, and, if the fact had become known to the 
tenant, he would have been justified in removing 
from the premises, and terminating the tenancy, if 
the cause could not have been removed. It would’ 
have amounted to an eviction, after which the ten- 
ant would not be liable forthe rent. It was a great 
wrong for the plaintiff, after discovering the condi- 
tion of affairs, to conceal the facts, and permit the 
defendant and his family to continue the use of the 
water for any purpose, and such concealment 
amounted to a fraud upon the rights of the tenant. 
* * * Special inquiry was made as to the condi- 
tion of the pump in the well. It was evident to the 
landlord that the tenant intended to use the water 
for family purposes, and though he may not have 
known of its polluted condition at the time of the 
leasing, he did know that the tenant was attaching 
importance to this well of water as a part of the 
premises to be leased, and assurances impliedly 
were given by him that it was all right. * * * 
He owed duty to the defendant, as landlord, to see 
that the premises were in a healthful condition, or 
at least to disclose aay fact within his knowledge 
which tended to make the premises unhealthful, and 
not fit for habitation. By his concealment of the 
pollution of the water, and permitting the family to 
use it in ignorance of the fact, he made himself 
liable to damages for all the injuries which would 
naturally follow.” 


LAW AND DOCTORS IN NEW YORK. 


Il. 

'NHE second classification, that of expert testimony, 

is very important. This isa development of our 
modern civilization, which I sometimes think has 
grown beyond the original design of this class of testi- 
mony, and much evidence is now classed as expert 
which would not have been admitted as such fifty 
years ago. The growth of what I may call ‘special 
ism” has broadened the field of expert testimony by gi¥- 
ing persons who make a special study of a particulat 
branch of knowledge) the advantage of possessing— 
presumably—fuller and more exact information than 
can be acquired by the general student. Another 
peculiarity of expert testimony is that it permits the 
expression of opinions upon the facts given in evidencé 
by witnesses, contrary to the general rule of evidenté 
that witnesses must state facts and notopinions. Ina 
case involving mental capacity, a non-expert witness 
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may detail and describe facts, incidents, conversa- 
tions and actions coming under his personal observa- 
tion, and may characterize what he has described as in 
his judgment rational or irrational. He can go uo 
farther; while the qualified expert may express his 
opinion, based upon the same facts, whether the per- 
gon whose capacity is under consideration is mentally 
sound or unsound. 

Experts are persons instructed by experience, men 
of science, persons professionally acquainted with the 
aci or practice in question. The opinions of medi- 
cal men are constantly admitted as to the cause of dis- 
ease or of death, or the consequences of wounds, and as 
to the sane or insane state of a person’s mind, as col- 
lected from a number of circumstances, and as to other 
subjects of professional skill; and such opinions are 
admitted in evidence, though the witness founds them, 
not on his own personal observation, but on the case 
itself as proved by other witnesses on the trial. But 
where scientific men are called as witnesses, they can- 
not give their opinions as to the general merits of the 
cause, but only their opinions upon the facts. The ex- 
pert cannot usurp the functions of the jury, who are 
charged with the duty of determining the general 
merits of the controversy. A medical man cannot tes- 
tify that a particular act is an act of insanity, but he 
must confine his opinion to the mental] condition of 
the person under consideration. Expert witnesses are 
frequently asked hypothetical questions; but the rule 
seems to be well settled in this State that the hypoth- 
esis must be based upon facts admitted or estab- 
lished by the evidence, or which, if controverted, the 
jury might legitimately find in weighing the evidence. 
Purely imaginary or abstract questions, assuming facts 
or theories for which there is no foundation in the evi- 
dence, are not admissible as matter of right upon a di- 
rect examination. The test of an expert witness is 
usually upon cross-examination, where abstract or 
theoretical questions not founded upon the facts of 
the case on trial may be put for the purpose of test- 
ing the knowledge and information of the witness as 
to the subject upon which he has been examined, and 
his competency to give the opinion which he may have 
pronounced upon his direct examination. It becomes 
importaut therefore for the physician or surgeon to be 
well-grounded in the general principles of medical sci- 
ence, and to become especially well prepared, if there 
be opportunity, upon the matters which are the sub- 
ject of judicial inquiry in the particular case. 

It will be impracticable in this paper to go farther 
into the details of medical expert evidence. The sub- 
ject is as varied as the ailments and diseases and acci- 
dents which mortals suffer; and I can only make the 
general suggestion, which after allis only a platitude, 
that the medical man who goes to the witness’ stand 
the most thoroughly prepared will be the most likely 
to acquit himself with credit and make himself useful 
in elucidating the intricate and doubtful medical 
questions which so often become the subject of judi- 
cial investigation. The value of expert testimony is 
greatly diminished by the contradictions of witnesses. 
It is notorious that the “ doctors disagree,” and it 
seems sometimes to the modest layman that the un- 
certainties of medical science are as great as the 
alleged uncertainties of the law. It has been suggested 
by writers of great weight that there might be a real 
danger that we may become subject to the tyranny of 
experts. ‘‘ Experts who are very deeply. versed in their 
Peculiar branch of knowledge are apt to fix their at- 
tention on that alone, and to disregard all the rest of 
the world in which they live, and to which after all 
they have to apply their skill. They come then to have 
very uncompromising opiuions, a more than papal con- 
_ fidence in their own infallibility, and a thorough con- 
_ tempt for any unfortunate circumstances which may 
_ Sem to conflict with their judgments. But in judicial 








inquiries it is impossible to accept with unreasoning 
faith any man’s judgment, however special may be his 
knowledge. Judges and juries are bound to take into 
account other things besides the opinions of any ex- 
perts, however eminent.’”’ These remarks do not ap- 
ply to the physician or surgeon in general practice, 
who may occasionally be called into court to give ex- 
pert testimony, but to those specialigts, not only in 
medicine but other sciences, who sometimes impress 
the spectator with the belief that they arein court for 
the purpose principally of either sustaining or destroy- 
ing atheory. Experts should not be the champions of 
either side in a legal controversy, but advisers of the 
court, and not until they shall have been elevated to 
that rank, will they have attained their true place and 
influence. A few years ago the Medico-Legal Society 
of France had, and I suppose how has, a permanent 
commission of experts in medical jurisprudence, to 
which questions coming from the courts or other 
sources were referred; and most difficult questions 
were submitted to the commission by tribunals, mag- 
istrates, advocates and others, with the result that the 
advice of the commission was usually taken in the 
judgments and decisions in the cases in which such 
questions were important features. Probably such a 
commission is impracticable with us; and as long as 
the present system continues, every medical practi- 
tioner must expect to be called to testify upon matters 
where at best he can only give an opinion, and the 
value of his opinion will depend upon his character, 
his skill, his learning and his experience. 

The third classification of evidence relates to the 
confidential character of the information acquired by 
a physician in the course of his professional labors. 
This information is,as a general rule, privileged. 
Hippocrates, the great Grecian physician, who has 
been called the *‘ Father of Medicine,’’ and who lived 
more than four hundred years before the beginning of 
the Christian era, is said to have exacted from his pu- 
pila an oath not to divulge professional secrets. 
Whether he and his pupils would bave been compelled 
in judicial proceedings to disclose information re- 
ceived from their patients in a professional capacity, 
Iam unable to discover. Probably they were not 
privileged. Under the Roman law, an advocate could 
not give evidence in a cause in which he had been en- 
gaged; but I find norule excluding the testimony of 
physicians. Under the English common law physi- 
cians were required to testify to information confided 
to them by their patients, although in a strictly pro- 
fessional way. This harsh rule was changed by our 
Revised Statutes of 1830, and physicians and surgeons 
were prohibited from disclusing any necessary infor- 
mation acquired from their patients while attending 
them professionally. This rule has continued in force 
since that time. 

Section 834 of the Code of Civil Procedure provides 
that ‘‘a person duly authorized to practice physic or 
surgery shall not be allowed to disclose any informa- 
tion which he acquired in attending a patient ina pro- 
fessional capacity, and which was necessary to enable 
him to act in that capacity.”” The object of the stat- 
ute defines its limits; it is operative between persons 
named, and applies to a certain state or condition of 
facts; it operates between the physician and patient, 
whenever that relation exists, and its object is to com- 
pel secrecy as to any information so acquired by the 
physician in attending his patieut, and which was 
necessary to him while acting in that capacity. The 
information must have been acquired by the physi- 
cian while professionally attending a patient. The 
physician or surgeon may be compelled to disclose any 
unnecessary information so acquired. The privilege 
is that of the patient and not of the witness, and may 
be waived. The party objecting must make it appear 
that the evidence offered is within the statutory ex- 
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clusion. Information means not only communications 
received from the lips of the patient, but such knowl- 
edge as may be acquired from the patient himself, 
from the statements of others who surround him, or 
from observation of his appearance and symptoms. It 
is not necessary that the examination should be pri- 
vate. The object of the statute is plainly this: that 
persons may feel sure that whatever they disclose toa 
physician, in his professional capacity, in regard to 
their bodily condition, whether it be by word or by 
allowing a physical examination, shall be held sacred. 
It matters not whether the patient or some one else 
pays the doctor's bill, or whether it is ever paid at all. 
And it matters not whether the patient visits the phy- 
s‘cian to relieve his own anxiety or to relieve that of 
some friend. The information which he thus enables 
the physician to acquire is protected. Nor does it 
make any difference that no prescription is made. The 
restriction also applies to a consultation by and with 
the attending physician. The rule is also applicable to 
criminal actions, and the Court of Appeals have re- 
cently decided that where, in a prosecution for abor- 
tion against a physician, the district attorney sent an- 
other physician to attend upon the girl, who called 
upon her, made an examination of her person, and 
prescribed for her, such physician could not on the 
trial on behalf of the prosecution, and under objec- 
tion, testify that in his opinion an abortion had been 
performed, founded upon the personal examination so 
made by him, and what his patient had told him in re- 
gard to the matter. By accepting his services the wo- 
man became his patient, and the prohibition of the 
statute immediately attached. This restriction upon 
evidence applies to probate proceedings, life insurance 
cases, divorce cases, and other proceedings in which 
the mental or physical condition of a person is a ma- 
terial question. Another section of the Code provides 
that the privilege of the statute may be expressly 
waived by the patient. This may be done in various 
ways; but after the death of the patient, no one can 
waive this privilege. 

A subject of great importance to the physician or 
surgeon is his liability for the mistakes which some- 
times occur in his practice by which injuries result to 
his patient; and this general subject includes the de- 
gree of knowledge or skill required, as well as the re- 
sponsibility for errors committed. ‘ Our law requires 
the physician to bave a knowledge of the healing art; 
and, though medicine be not one of the exact sciences, 
it is quite clear that ekillin the practice of medicine 
can only be acquired by the.study and acquisition of 
those sciences which stand related to the pructice, 
such as physiology and chemistry, and by close obser- 
vation and experience in the treatment of diseases. It 
is equally evident that the skill of a surgeon can only 
be gained by a perfect union of science with practice.” 
The law assumes the necessity of this union, and im- 
plies a contract on the part of the physician or sur- 
geon that he possesses and will exercise reasonable and 
ordinary skill in his profession; not the highest degree 
of science and skill, but that reasonable measure of 
knowledge and skill which will enable him to discharge 
the duties he assumes with discretion and safety. He 
does not warrant a cure or the success of an operation ; 
and he is not responsible for a mistake or foran error of 
judgment in matters of reasonable doubt or uncer- 
tainty. Where there is but one recognized and approved 
mode of treatment, his departure from it will render 
him liable for the consequences; but where a different 
treatment is followed by different schools of medicine, 
he is at liberty to follow the practice of his own school. 

In this paper I can only state general rules upon this 
subject. It is impracticable to go into details or to re- 
fer to the numerous decisions. Each case has peculi- 
arities of its own, and calls for a special application of 
the general rule. The latest statement of the rule in 











this State was by Judge Bradley in the recent case of 
Wells v. World’s Dispensary Medical Association 
(malpractice in removal of uterine tumor), where he 
says that the physician assumes to have, and for his 
own protection is required to possess, at least ordinary 
professional intelligence and skill, and with his best 
judgment to exercise it in the treatment of his patient, 
He is not required to insure results or to guarantee 
that the consequences will be beneficial. While the re. 
sponsibility of the medical practitioner and surgeon ig 
great, and care proportionally should be observed fn 
the exercise of his professional employment, when his 
errors are those of judgment only, if he keeps within 
recognized and approved methods he is not liable for 
their consequences. 

Our courts have also decided that a surgeon is re- 
sponsible for not taking precautions, after setting a 
joint, to prevent its being displaced by the patient's 
movements. 

The liability of a physician or surgeon for negligence 
may be affected by the contributory negligence of the 
patient; and while a surgeon assumes to exercise the 
ordinary care and skill of his profession, and is liable 
for injuries resulting from his failure to do so, yet if 
the patient neglects to obey the reasonable instruc- 
tions of the surgeon, and thereby contributes to the 
injury complained of, he cannot recover for such in- 
jury. The information given by a surgeon to his pa- 
tient, concerning the nature of his malady, is a circum- 
stance to be considered in determining whether the 
patient, in disobeying the instructions of the surgeon, 
was guilty of contributory negligence or not. Itis the 
duty of the patient to state fully his symptoms and the 
nature of his malady as far as he is able to do so. It is 
the duty of the physician to obtaiu as complete knowl- 
edge of the case as possible witb the exercise of reason- 
able diligence and intelligence. It is his duty to advise 
carefully and fully as to the nature of the malady and 
the treatment to be administered, whether medical or 
eurgical. It is his duty to apply that treatment with 
care and discretion. It is his duty to advise the pa- 
tient properly as to what he may or may not do while 
under treatment, and it is the duty of the patient to 
obey the instructions of the physician fairly and 
reasonably. When all these things concur, the proba- 
bility of an action for damages will be reduced to its 
lowest terms. 

I recollect hearing alawyer once say to the court 
that if there was any thing dear to the lawyer's heart 
it was costs. So I suppose the matter of fees or com: 
pensation is not the least interesting in the physician's 
experience. ‘‘The laborer is worthy of his hire”’ isa 
maxim declared long ago, and it is applicable to the 
physician or surgeon as to the day laborer. Who shall 
pay for the professional services, and how much, are 
the important questions. Ordinarily the person whose 
duty it is to employ a physician must pay him. It is 
the duty of the husband to furnish medical attendance 
for his wife, the father or other head of the family to 
the other members of it who are under his control; 
and this latter rule extends to adult children who con- 
tinue in the family after their majority in substan- 
tially the same relations as before. A master may be 
liable for medical services rendered to his servant, e8- 
pecially if at his request. Sometimes the employment 
is special, when the person requesting the service may 
become liable, although under no moral obligation to 
furnish medical attendance. This applies to private 
persons, and also to public officers, as district attor- 
neys, coroners, overseers and superintendents of the 
poor, sheriffs and others who may order the service. In 
these cases the officers may be liable personally or offi- 
cially, or compensation may be recovered of the public 
bodies which they represent, according to circum- 
stances. The amount of compensation depends upon 


‘a great variety of circumstances. In general, it may 
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be stated that the physician is entitled toa reasonable 
compensation, takinginto consideration the serious- 
ness of the malady treated, and the length of timeand 
the degree of skill required ; and in case of a contest over 
the value of the services, other physicians, competent 
by learning and experience, may testify to their value. 

Medical societies have no power to bind their mem- 
bers by a tariff of prices, and a member who accepts 
less fee for his services than that fixed by the by- 
law of the society’ cannot be expelled therefor. Such 
action by the Erie County Medical Society fixing prices 
was held to be void, as being unreasonable, against pub- 
lic policy and contrary to law. The skill of the pro- 
fessional man is his capital in trade, and he has a right 
to employ it for a compensation satisfactory to him- 
self, and thus obtain a livelihood. Aud while physi- 
cians, as well as other classes of men, may agree among 
themselves upon a tariff of prices, medical societies or- 
ganized under the law of this State have no power to 
compel compliance with such a tariff by using the right 
ofexpulsion. In an action to recover compensation 
for services, it has been held that it is no defense to 
show that the physician had mistaken the malady, and 
treated the patient for a disease which he did not have, 
unless it also appears that the plaintiff did not exer- 
cise proper care and skill. If a physician ignorantly 
and unskillfully administers medicine, and the patient 
consequently derived no benefit from his attendance, 
the physician is not entitled to any remuneration for 
what he has done; but if he has employed the ordi- 
nary degree of skill of his profession, and bas applied 
remedies fitted tv the complaint, he is entitled to his 
hire and reward although they may have failed in the 
particular instance. He would be entitled to pay for 
his services. 

It is also well settled that a judgment for services is 
a bar to an action for damages against the physician. 
Such a judgment conclusively establishes the value of 
the services. On the other hand, a judgment against 
the physician for damages is a bar to an action for ser- 
vices. Such a judgment conclusively establishes the 
fact that the services were of no value. The party who 
gets the first judgment has a very decided advantage. 

A question of considerable importance to physicians 
is that relating to extra compensation as an expert. 
This can only become important when a professional 
opinion is desired. Upon questions where the physi- 
cian speaks to facts within his knowledge, he is like 
any other witness, and is bound to testify for the same 
compensation. But where his professional knowledge, 
learning, skill or experience is drawn upon, and his 
professional opinion invoked, the question arises, 
ean he insist upon the payment of a professional fee 
before testifying? Iam not aware of any decision in 
this State directly upon this question, though the prac- 
tice of paying experts is quite generally recognized ; 
but in England, and in some of the American States, 
the rule has been established that a witness called 
upon to give his opinion on asubject with which he is 
peculiarly conversant from his employment in life, is 
under no obligation to testify without additional com- 
pensation. The physician’s skill and knowledge are 
his stock in trade, and he cannot be compelled to do- 
nate any part of his capital to assist litigants in set- 
tling their disputes. It would be a great hardship if 
& physician or surgeon must be subject to be called 
from his home and business to give a valuable profes- 
sional opinion without reward at the call of a private 
litigant, perhaps a stranger, when he knows nothing 
about the merits of the controversy. 

lt is customary for the public prosecutor to arrange 
for expert testimony in important criminal cases, and 
agree upon the compensation therefor. The defendant 
may of course make the same preparation for defense, 
but in case of a defendant who is poor, whose counsel 
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subpoenaed by the sheriff, by an order of the court, the 
question becomes a serious ove whether pbysicians 
summoned as witnesses in such a case can refuse to 
testify as experts. So humane is our law that in such 
&@ case the whole power of the county is placed at the 
disposal of the defendant to assist him in preparing his 
defense. Witnesses must respond toa subpoena, and 
must testify to what they know concerning the facts 
without fee; and unless unable to do so, must pay 
their own expenses. Has the defendant in such a case 
the right to appropriate to his own use, without com- 
pensation, the skill or knowledge or experience of the 
expert? and will the court compel the expert to sur- 
render his opinions, which are his property, as a gratu- 
ity? If it can be done in such a case, it can be done 
in any case, even where the defendant is able to pay 
for the evidence. The question, after all, is not one of 
ability to pay for the evidence, but of the right to de- 
mand it; and it seems to me that a party to a litiga- 
tion, either civil or criminal, has no more right to de- 
mand the skill of the expert without reward than he 
has to demand of any citizen a fixed sum iu addition 
to his taxes because he may happen to need it. In an 
Indiana case, tried in 1877 (Buchman v. State, 17 Alb. 
L. J. 242), Dr. Buchman was called as a witness at the 
trial of one Hamilton for rape. He was asked a ques- 
tion calling for an expert opinion. He refused to an- 
swer ‘unless reasonably compensated before testify- 
ing as a medical expert.’ He refused to answer an- 
other question, saying that this auswer would depend 
upon his professional knowledge of the subject, and 
he would not give it without being paid. The trial court 
held that be was required by law to answer the question 
without compensation other than the ordinary wit- 
ness’ fees; and the witness persisting in his refusal to 
answer, he was committed as foracontempt. He ap- 
pealed to the Supreme Court, which reversed the de- 
cision of the trial court, reviewing all the authorities 
and holding that he could not be compelled to give a 
professional opinion without additional compensation. 
A similar question arose in Illinois in 1885 (Wright v. 
People, 33 Alb. L. J. 79; 112 Til. 540), where in an action 
for an assault and battery a witness, who was a physi- 
cian, was called to testify in behalf of the plaintiff on 
the trial, and stated that he was called to see the plain- 
tiff professionally after the injury, and described the 
condition in which he found the patient. He was 
asked a question, based upon his evidence, calling for 
his professional opinion, which he declined to answer 
without first being paid his usual fee of $10. On ap- 
peal from an order punishing him for a contempt, it 
was held that, having already, and without objection 
on his part, stated the condition of the patient he had 
visited professionally, the wituess could not properly 
refuse to give his opinion as to the cause of the symp- 
toms he discovered to exist, and this without a pro- 
fessional fee being paid or secured therefor. The opin- 
ion sought to be elicited was pertinent to the subject 
upon which he had voluntarily testified. This question 
still remains in doubt. Since the decision of the In- 
diana case, the Legislature of that State has passed an 
act by whick experts are compelled to testify without 
extra compeusation. It was said in one case in this 
State that a physician cannot be compelled to examine 
a case for the purpose of making himself a witness, nor 
to attend, hear and consider the testimony given so as 
to be qualified to give a deliberate opinion upon a 
question of science arising upon such testimony (13 
Abb. Pr. [N. 8.] 207; People v. Montgomery), but the 
question of his rigbt to refuse to answer expert ques- 
tions without extra compensation was not considered. 
There is no rule upon the subject in this State, and 
every expert witness must exercise his own judgment 
in each case as to the advisability of refusing to answer 
pak making some previous arrangement for compen- 
sation, 
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It has ‘happened in human experience that “physi- 
ciaus have been charged with crimes growing out of 
their practice, and there have developed in our legal 
system rules intended to apply to the criminal liability 
of the medical profession. The Penal Code contains 
a few sections on this subject, which I quote: 

**§ 190. The willful killing of an unborn quick child 
by any injury committed upon the person of the 
mother of such child is manslaughter in the first de- 

a” 

**§ 191. A person who provides, supplies or adminis- 
ters to a woman, whether pregnant or not, or who pre- 
scribes for or advises or procures a woman to take any 
medicine, drug or substance, or who uses or employs, 
or causes to be used or employed, any instrument or 
other means with intent thereby to procure the mis- 
carriage of a woman, unless the same is necessary to 
preserve her life, in case the death of the woman or of 
any quick child of which she is pregnant is thereby 
produced, is guilty of manslaughter in the first de. 


“§ 200. A physician or surgeon, or person who prac- 
tices as such, who, being in a state of intoxication, 
without a design to effect death, administers a poison- 
ous drug or medicine, or does any other act asa physi- 
cian or surgeon, to another person, which produces 
the death of the latter, is guilty of manslaughter in 
the second degree.”’; 

*§ 294. A person who, with intent thereby to procure 
the miscarriage of a woman, unless the same is neces- 
sary to preserve the life of the woman, or of the child 
of which she is pregnant, either 

‘*1. Prescribes, supplies or administers to a woman 
whether pregnant or not, or advises or causes a wo- 
man to take any medicine, drug or substance; or 

**2. Uses or causes to be used any instrument or 
other means, 

“Ts guilty of abortion, and is punishable by impris- 
onument in a State prison for not more than four years, 
or in a county jail for not more than one year.” 

*§ 357. A physician or surgeon, or person practicing 
as such, who, being ina state of intoxication, adminis- 
ters any poison, drug or medicine, or does any other 
act, as a physician and surgeon, to another person, by 
which the life of the latter is endangered, or his health 
seriously affected, is guilty of a misdemeanor.” 

“§ 297. A person who manufactures, gives or sells an 
instrument, a medicine or drug, or any other sub- 
stance, with intent that the same may be unlawfully 
used in procuring the miscarriage of a woman, is guilty 
of a felony.” 

Section 318 provides that a person who sells, lends 
or gives away, etc., any instrument or article, or any 
recipe, drug or medicine for the prevention of concep- 
tion, or for causing unlawful abortion, or who adver- 
tises or gives information orally concerning, or manu- 
factures any such instrument, etc., is guilty of a mis- 
demeanor. 

**§ 321. An article or instrument used or applied by 
physiciaus lawfully practicing, or by their direction or 
prescription, for the cure or prevention of disease, is 
not an article of indecent or immoral nature or use 
within this chapter. The supplying of such articles to 
such physiciaus, or by their direction or prescription, 
is not an offense under this chapter.” 

Section 193 also provides, among other things, that 
the killing of a person, when committed without a de- 
sign to effect death, by the “culpable negligence” 
of any person, is manslaughter in the second degree. 
This includes criminal negligence by a physician or 
surgeon, resulting in the death of his patient. This is 
the rule of the common law, and is stated, generally, 
that “if a man take upon himself an office or duty re- 
quiring skill or care, if, by bis ignorance, carelessness 
or negligence, he cause the death of another, he will 
be guilty of manslaughter.’’ Specilically, “if a per- 








son, whether a medical man or not, profess to deal 


with the life or health of another, he is bound to ugg 
competent skill and sufficient attention; and if he 
cause the death of the other through the gross wantof 
either, he will be guilty of manslaughter.’’ 1 Bish. Cr, 
Law, § 314. If the injury falls short of the deprivation 
of life, he may be punished for a misdemeanor. Id, 

§ 558. 

Section 194 of the Penal Code provides that “a wo 
man quick with child who takes or uses, or submits to 
the use of any drug, medicine or substance or any in. 
strument or other means with intent to produce her 
own miscarriage, unless the same is necessary to pre. 
serve her own life or that of the child whereof she ig 
pregnant, if the death of such child is thereby pro- 
duced is guilty of manslaughter in the second degree.” 
This makes the crime of the woman one degree lower 
than that of the person who advises or assists in pro- 
ducing an abortion. It has already been observed that 
the druggist who furnishes the means to produce an 
abortion is equally guilty with the physician who ad- 
vises it. 

This paper has already grown to such a length thata 
further discussion of this subject is impracticable. 
Every physician will admit that the frequency of in- 
tentional abortion in this country is simply frightful. 
Yet prosecutions for this crime are rare. This is 
doubtless partly due to a laxity of public opinion upou 
this subject, and possibly ignorance as to crimi- 
nality, even among well-educated persons. The re is also 
in these cases great difficulty in obtaining competent 
evidence, either against the woman or against the phy- 
sician or druggist. Medical testimony is almost indis- 
pensable in such a case, and, as I have already shown, 
the physician who acquires his information profes. 
sionally cannot be compelled to testify, and the woman 
cannot, if particeps criminis, be made a_ witness 
against another charged with the crime, for she would 
thereby criminate herself. In view of this state of 
things, there rests upon the conscientious physician 
an extraordinary responsibility in thwarting at- 
tempts at child murder, and he has also an extraor- 
dipary opportunity to correct the present loose no- 


tions upon this subject. 
CHARLES Z. LINCOLN. 
LitrLe VALLEY, N. Y. 


CORPORATIONS—PO WERS—GAS TRUST. 


ILLINOIS SUPREME COURT, NOV. 26, 1889. 


PEOPLE, EX REL. PEABODY, V. CHICAGO Gas TRSUT 
COMPANY. 

A corporation formed for the purpose of manufacturing and 
selling gas under the General Incorporation Law, which 
provides (R. 8. Ill., chap. 82, § 5) that corporations formed 
under it ‘may own * * * so much real and personal 
estate as shall be necessary for the transaction of their 
business, * * * and may have and exercise all the 

wers 'y and requisite to carry into effect the ob- 
jects for which they may be formed,” has no power to 
purchase and hold or sell shares of stock in other gas 
companies, as an incident to the purpose of its formation, 
even though such power is specified in its articles of incor- 
poration. 

Under the Revised Statutes of Illinois, chapter 32, section 1, 
which provides a method for the formation of corpora- 
tions * for any lawful purpose,” a corporation cannot be 
formed **to purchase and hold or sell the capital stock of 
any gas or electric company in Chicago or elsewhere in 
Illinois; "’ the object of such corporation, as tending to 
create a monopoly, not being a ** lawful purpose.” 
PPEAL from Circuit Court, Cook county. Quo 

warranto on the relation of F. B. Peabody 
against the Chicago Gas Trust Company. The Circuit 

Court overruled demurrers to defendant's pleas, and 


plaintiff appeals. 
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~ George Hunt, Attorney-General, aud Jumes K. Ed- 
gall, for appellant. 
Goudy, Green & Goudy, for appellee. 


MacrupeR, J. The Chicago Gas Trust Company, 
appellee herein, was organized uuder the General In- 
corporation Law of this State. The statement filed by 
the original incorporation with the secretary of State 
sete forth that the trust company was formed for two 
objects, or for one object of a two-fold character. The 
objcct named in the first clause of the second specifi- 
cation of the “ statement’’ is, in brief, the erection 
and operation of works in Chicago, and other places 
in Liiinois, for the manufacture, sale and distribution 
of gas and electricity. The object named in the second 
clause of the second specification of the statement is, 
in brief, “‘to purchase and hold or sell the capital 
stock’ of any gas or electric company or companies 
in Chicago, or elsewhere in *'linois. 

In this proceeding no attack is made upon the valid- 
ity \f the organization of the gas trust company as a 
oo:poration. That it was formed in strict conformity 
wita the requirements of the General Incorporation 
Law is not denied by the people. Nor does the State 
here Cuestion the right of the appellee company to ac- 
quire and operate works for the manufacture and sale 
of gas and electricity, in pursuance of the object desig- 
pated i: the first clause above mentioned. Hence the 
controversy arising upon the demurrer to the pleas in 
this case is not as to the right of appellee to exist as a 
corporation, nor as to its right to exercise the first one 
of the powers sought to be conferred upon it by its 
charter. The controversy presented by the record re- 
lates solely to the authority of the appellee to carry 
out the object designated in the second clause above 
mentioned. It is claimed on the part of the people 
that the charter or articles of association of the gas 
trust company did not and could not confer upon it 
the power “to purchase and hold * * * the capital 
stock’ of other gas companies. It is averred in the 
information, and admitted in eight of the eleven pleas 
that appellee has purchased, and now holds, a majority 
ofthe shares of the capital stock of four gas com- 
panies, to-wit, the Chicago Gas-Light and Coke Com- 
pany, the People’s Gas-Light and Coke Company, the 
Equitable Gas-Light and Fuel Company, and the Con- 
sumers’ Gas Company; and it is admitted in three of 
the pleas that the appellee has purchased, and now 
holds, some portion of the capital stock of said four 
companies. The information charges that, by so pur- 
chacing and holding a majority of the shares of the 
Gapital stock of each of the four companies, the appel- 
lee usurps and exercises *‘ powers, liberties, privileges 
and franchises not conferred by law.” The appelleo 
pleads, in justification, that the power so to purchase 
and hold the stock is granted by the terms of its 
charter. 

Can the Chicago Gas Trust Company lawfully pur- 
chase and hold the stcck of other gas companies? A 
distinction is sought to be drawn between “capital 
stock’’ and “* shares of stock.” It is said that capital 
stock means the entire property owned by the corpora- 
tion, while a share in the stock is the right to partake, 
according to the amount put into the fund, of the sur- 
Plus profit obtained from the use and disposal of the 
capital stock of the company to those purposes for 
which the company is constituted. It is therefore in- 
sisted by the appellant that, even if the charter of the 
appellee can be held to confer the power to purchase 
and hold the general property or funds of other gas 
companies, it does not for that reason confer the power 
to purchase and hold shares of stock in such other 
companies. 

The distinction contended for undoubtedly exista 


. under certain circumstances, and for certain purposes; 
but we think that, in the present case, the words “the 





capital stuck of any gas company or companies,”’ are 
broad enough to include shares of stock. In the Gen- 
eral [ucorporation Act, under which the appellee and 
Consumers’ Gas Company and the Equitable Gas- 
Light and Fuel Company are all organized, the state- 
ment is required to set forth ‘‘the name of the pro- 
posed corporation, the object for which it is to be 
formed, ita capital stock, the number of shares of 
which such stock shall consist,” etc. The original 
charter of the Chicago Gas-Light and Coke Company 
provides that ‘‘ the capital stock of said company shall 
not exceed $300,000, to be divided into shares of $25,” 
etc. The charter of the People’s Gas-Light and Coke 
Company, as amended in 1865, also provides that its 
capital stock may be divided into shares. The terms 
thus used designate the capital stock of a corporation 
as that which consists of, or may be divided into, 
shares. Hence, for the purposes of the present discus- 
sion, “ the capital stock of any gas company "’ may be 
regarded as the aggregate of all the shares of such 
stock. 

The first, third and seventh pleas aver that the de- 
fendant uses and exercises ‘“‘ the power, liberty, privi- 
lege and franchise of purchasing and holding the capi- 
tal stock of gas corapanies in the State of Illinois,” and 
that in such useand exercise thereof “ it has purchased 
and still holds capital stock of four companies,’ etc., 
without stating how much capital stock it holds. The 
demurrer to these pleas might well have been sus- 
tained, on the ground that they do uot auswer the in- 
formation. The information charges that the defend- 
ant has purchased and holds a majority of the shares 
of stock in each of the four companies, while the pleas 
answer by saying that defendant holds “capital 
stock,”’ and do not set forth whether the stock so held 
is 4 majority, or less than a majority, of the shares. If 
it be conceded however that the three pleas are not 
defective for the reason thus specified, they present the 
question whether appellee can lawfully purchase and 
bold shares of stock in other gas companies, the num- 
ber of such shares being less than a majority, and 
therefore too small to give a controlling interest in 
such other companies. 

There are two views which may be taken of the 
power to purchase and hold the capital stock of other 
gas companies, as designated in said second clause. 
Must it be regarded as an original, independent power, 
intended to exist exclusively and in addition to the 
power named in the first clause, or may it be consid- 
ered as merely ancillary to the other power of main- 
taining and operating works for the manufacture aud 
sale of gas? Ifthe latter view be correct, the main 
object for which the gas trust company was formed 
would be that it might itself maintain and operate 
works for the manufacture and sale of gas, while the 
purchase of shares of stock in other companies would 
be merely a subordinate object, incidental only to the 
main purpose of the corporate formation. An illus- 
tration of this idea may be found in the general law 
of this State in regard to iife insurance companies, 
which makes it lawful for a life insurance company, 
organized in the State, to “invest its funds or accumu- 
lations in the stocks of the United States, * * * or 
in such other stocks or securities as may be approved 
by the auditor.” The main object of forming such a 
company is to engage in the business of life insurance, 
but the power to invest surplus funds in certain stocks 
is given as an incident to such business. 

Can the power jto purchase and hold the stock of 
other gas companies be lawfully exercised by the ap- 
pellee, as incidental to the main purpose of maintain- 
ing and operating works for the manufacture and sale 
of gas? Corporations can only exercise such powers 
as may be conferred by the legislative body creating 
them, either in express terms or by necessary impli- 
cation; and the implied powers are presumed to exist 
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to enable such bodies to carry out the express powers 
granted, and to accomplish the purposes of their crea- 
tion. Railroad Co. v. Marseilles, 84 Ill. 643; Coke Co. 
v. Coke Co., 121 id. 530. An incidental power is one 
that is directly and immediately appropriate to the 
execution of the specific power granted, and not one 
that has a slight or remote relation to it. Hood v. 
Railroad Co., 22 Conn. 3; Franklin Co. v. stitution, 
68 Me. 48. Wherea charter, in express terms, confers 
upon a corporation the power to maintain and operate 
works for the manufacture and sale of gas, it is not a 
necessary implication therefrom that the power to 
purchase stock in other gas companies should also 
exist. There is no necessary connection between 
manufacturing gas and buying stocks. If the purpose 
for which a gas company has been created is to make 
and sell gas and operate gas-works, the purchase of 
stock in other gas companies is not necessary to accom- 
plish such purpose. ‘The right of a corporation to in- 
vest in shares of another company cannot be implied, 
because both companies are engaged in a similar kind 
of business.’”’ 1 Mor. Priv. Corp., § 431. 

It is true that a gas company might take the stock 
of another corporation in payment of a debt or per- 
haps as security for a debt; but the actual purchase of 
such stock is not directly and immediately appropriate 
to the execution of a specifically granted power to 
operate gas-works and manufacture gas. Some cor- 
porations, like insurance companies, may find it 
neceasary to keep funds on hand for the payment of 
losses by death or fire, or to meet other necessary de- 
mands; but it is questionable whether even these can 
invest their surplus funds in the stocks of other cor- 
porations, without special legislative authority. But 
there is nothing in the nature of a gas company which 
renders it proper for such a company to accumulate 
funds for outside investment. Its surplus profits be- 
long to the stockholders, and when distributed among 
them, can be used by them ag they see fit. 

If then the power to purchase outside stocks cannot 
be implied from the powerto operate gas-works, and 
make and sell gas, a company to whom the latter 
power has been expressly granted cannot exercise the 
former without legislative authority todoso. This is 
the law as settled by the great weight of authority. 
Boone, on the Law of Corporations, says: ‘* Without 
a power specifically granted or necessarily implied, a 
corporation cannot become a stockholder in another 
corporation, und especially where the object is to ob- 
tain the control or affect the management of the latter.’’ 
$107. It Green’s Brice’s Ultra Vires (p. 91, note b) it 
issaid: ‘‘In the United States a corporation cannot 
become a stockholder in another corporation unless by 
power specifically granted by its charter, or necessarily 
implied in it.” So also 1 Morawetz on Private Cor- 
porations (§§ 431, 433) says: ‘‘A corporation has no 
implied right to purchase shares in another company 
for the purpose of controlling its management. * * * 
A corporation cannot, in the absence of express statu- 
tory authority, become an incorporator by subscrib- 
ing for shares in » new corporation, nor can it do this 
indirectly, through persons acting as its agents or 
tools.” The autborities referred to by these text- 
writers sustain the conclusions announced by them. 
It has been held in many cases that ‘in the United 
States corporations cannot purchase or hold or deal in 
the stocks of other corporations, unless expressly au- 
thorized to do so by law;’’ and that “ one corporation 
cannot become the owner of any portion of the capital 
stock of another corporation, unless authority to be- 
come such is clearly conferred by statute.’”’ Franklin 
Co. v. Institution, supra; Bank v. Bank, 36 Ohio St. 
350; Milbank v. Ruilroad Co., 64 How. Pr. 20; Sumner 
v. Marcy, 3 Woodb. & M. 105; Bank v. Agency Co., 24 
Conn. 159; Railroad Co. v. Collins, 40 Ga. 582; Hazle- 
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hurst v. Railroad Co., 43 id. 13; Berry v. Yates, % 
Barb. 199. 

The special charters of the Chicago Gas-Light and 
Coke Company and of the People’s Gas-Light and Coke 
Company, which are set out in full in the information, 
and not called in question in any of the pleas, confer, 
by express grant, the power to erect gas-works, and 
manufacture and sell gas, etc., but do not confer the 
power to buy shares of stock in other companies, 
Upon the latter subject they are silent. It will not be 
denied that, under the authorities already cited, these 
two companies cannot buy and hold stock in other 
gas companies. The same would undoubtedly be ad- 
mitted to be true of the Chicago Gas Trust Company, 
if it held under a special charter of like tenor and 
effect, granted before the adoption of the Constitution 
of 1870. Does it make any difference that the appellee 
was organized ander the General Incorporation Act? 
The General Incorporation Act of this State does not, 
in express terms, confer upon the corporations organ- 
ized under it the power to purchase and hold shares of 
stock in other corporations. It is silent upon that sub- 
ject. The only powers granted by it are the ordinary 
corporate powers, such as the rights to be bodies cor- 
porate and politic, to sue and to be sued, to havea 
common seal, etc. The charter of a corporation formed 
under such a general law does not consist of the arti- 
cles of association alone, but of such articles taken in 
connection with the law under which the organization 
takes place. 1 Mor. Priv. Corp., § 318. The provisions 
of the law enter into and form a part of the charter. 
It certainly cannot be true that a corporation formed 
under the General Incorporation Act, for a purpose 
other than that of dealing in stocks, can exercise the 
power of purchasing and holding stock in other cor- 
porations, where such power cannot be necessarily 
implied from the nature of the power specifically 
granted, and is not necessary to carry the latter into 
effect. The power to purchase and hold stock in other 
companies must be the subject of legislative grant, if 
not in all cases, at least in cases where it cannot be 
implied from the powers expressly granted. The Gen- 
eral Incorporation Law contains no grant of such 
power by the Legislature. Can a corporation organ- 
ized under that law be clothed with such a power by 
merely naming it in the statement filed with the secre- 
tary of State? We think not. The action of the secre- 
tary of State in issuing the license and the certificate 
of organization is necessarily, to a large extent, merely 
ministerial. Navigation Co. v. Railway Co., 130 U. 8. 
1; 4 Am. & Eng. Cyclop. Law, tit. ‘Corporations,’ p, 
192, note 1. Whether the articles of association, con- 
sisting of the statement, the license, the report of the 
commissioners, the certificate of organization, eto., do 
or do not confer such rights and powers as are author- 
ized by the law is a matter for judicial determination. 
Counsel for appellee say: ‘‘ We do not claim, of course, 
that the action of the secretary of State is conclusive, 
and not subject to review by this court,”’ ete. 

The question whether or not the power to purchase 
stock is a lawful purpose, under section 1 of the Incor- 
poration Act, which provides that ‘‘ corporations may 
be formed in the manner provided by this act, for any 
lawful purpose ’’(R. S. Ill., chap. 32, § 1), does not arise 
under this branch of the discussion. It will be perti- 
nent, when we come to consider the right to buy and 
hold stock, as an original and independent power or 
object of formation. It is not denied by the appellant 
that the organization of appellee for the purpose of 
erecting gas-works and making and selling gas is an 
organization for a lawful purpose. Viewing that as 
the main purpose for which appellee was formed, the 
incorporators could not tack on and connect with such 
main purpose the power to buy and hold stock in other 


gas companies, by merely describing such power in the 
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statement. To hold that they could confer such power 
by writing it down in the statement would be to hold 
that the General Assembly could clothe them with a 
part of its legislative functions. When a corporation 
is formed under the General Incorporation Act, for the 
purpose of carrying on a lawful business, the law, and 
not the statement or the license or the certificate must 
determine what powers can be exercised as incidents 
of such business. Even if shares of stock be regarded 
as personal property, as claimed by counsel for appel- 
lee, section 5 of the general law provides that corpora- 
tions formed under it ‘‘*mayown * * * somuch 
* + * personal estate as shall be necessary for the 
transaction of their business, and may sell and dispose 
of the same when not required for the uses of the cor- 
poration, * *-* and may have and exercise all the 

‘ powers necessary and requisite to carry into effect the 
ebjects for which they may be formed.” R.S. IIL, 
chap. 32,§5. This language negatives the idea that a 
corporation formed under the general law can exercise 
the power of buying and holding the stock of other 
companies. A company engaged on its own account 
in manufacturing and selling gas does not need the 
stock of other gas companies in order to transact its 
business. Hence it is forbidden to own such stock, 
the same being “‘ personal estate.” 

The language of the act, as thus quoted, expressly 
restricts the powers of a corporation organized under 
it tosuch powers as are necessary and requisite to 
carry into effect the object for which it was formed. 
We have already seen that, where the object of form- 
ing a gas company is to engage in the business of mak- 
ing and selling gas, the purchase of stock in other 
companies is not necessary to carry such object into 
effect. Therefore the General Incorporation Act not 
only does not expressly authorize the purchase of such 
stock, but impliedly forbids it in cases where the main 
purpose of the corporate creation is other than the 
purchase and sale of stocks. It has been held that the 
powers obtained by the corporations organized under 
general laws are necessarily. restricted to those men- 
tioned in the act (Medical College Case, 3 Whart. 445); 
that in such cases the charter is void as to all powers 
and privileges granted beyond the provisions of the 
statute (Heck v. McEwen, 12 Lea, 97); that, if unau- 
thorized provisions are added to the articles of incor- 
poration, all acts done pursuant to such provisions will 
be void (Plankroad Co. v. Vaughan, 14 N. Y. 546); that 
any thing in such articles not warranted by the stat- 
utes authorizing the formation of corporate bodies is 
void for want of authority (Navigation Co. v. Railway 
Co., 130 U. S. 1), and that such articles must be con- 
strued strictly and against the grantee, and in favor of 
the government or the general public. Id. Our con- 
clusion upon this branch of the case is that, if the 
Chicago Gas Trust Company be regarded as a corpora- 
tion formed for the purpose of erecting or operating 
gas-works and manufacturing and selling gas, it has 
no power to purchase and hold or sell shares of stock 
in other gas companies as an incident to such purpose 
of its formation, even though such power is specified 
in its articles of incorporation. 

We come now to the second view of the right to pur- 
chase and hold the stock of other companies, which is 
involved in the issue presented by demurrers to all of 
the eleven pleas, including the first, third and seventh. 
The language of the statement imports an intention to 
create the Chicago Gas Trust Company for two inde- 
pendent objects. The clauses describing these objects 
are connected by the conjunction ‘‘and.” Both were 
designed to be of equal importance, and to be carried 
out independently of each other. According to the 
plain meaning of terms in which they are set forth, 

_ neither was to be regarded as secondary or incidental. 
_ Thefirst of these objects is stated as follows: “To 





build, erect, purchase, lease, establish, maintain, en- 
large, extend and operate or demise worksin * * * 
Chicago, * * * and in such other place or places in 
* * * Tilinois as said corporation may, by the vote 
of the majority of its stockholders, elect, for the 
manufacture, supply, sale and distribution of gas and 
electricity, or either, for the furnishing of light, heat, 
fuel and power,” etc. There is nothing in this record 
to show that that appellee has ever done any thing 
toward the accomplishment of this first object. The 
second of the two objects is stated as follows: “ And 
to purchase and hold or sell the capital stock, or pur- 
chase or lease or operate the property, plant, good- 
will, rights and franchises of any gas-works or gas 
company or companies, or any electric company or 
electric companies,in * * * Chicago, * * * or 
elsewhere in * * * Illinois, as said corporation 
may, by vote of the majority of the stockholders, 
elect,” ete. 

Manufacturing and selling gas is one kind of busi- 
ness; dealing in stocks is another and different kind 
of business. If it appeared that the appellee was en- 
gaged in both, under its present charter, a serious 
question might arise as to the power to organize one 
corporation for two distinct purposes, under the Gen- 
eral Incorporation Act of this State. This record how- 
ever only shows that the appellee is exercising the 
power designated by the declaration of the second ob, 
ject of its formation. What is the power,which it is 
so exercising? If appellee can “ purchase and hold the 
capital stock ’’ of other gas companies, it can hold all 
the capital stock of such companies. ‘The capital 
stock’’ does not mean a part, but the whole. We have 
already seen that the * capital stock,’’ as those words 
are here used, includes all the shares of stock. This 
view is strengthened by the use of the words, ‘‘or 
purchase or iease or operate the property, plant, good- 
will, rights and franchises’’ of any gas company. If 
‘capital stock’’ meant nothing but property, the right 
to purchase property would not be mentioned in sepa- 
rate words. Counsel for appellee say in their brief: 
‘*It is a pretty nice distinction to say that the power 
to buy capital stock of a corporation does not include 
the power to purchase certain of the shares of that 
stock.”’ If power to purchase “ capital stock ” includes 
the power to purchase’ “certain of the shares of the 
stock,’”’ then power to purchase ‘the capital stock ”’ 
includes the power to purchase all the shares of such 
stock. The power sought to be conferred by these 
articles of association is something more than the 
mere right of purchasing certain shares of stock of 
other gas companies as an investment. An attempt 
has been made to vest the Chicago Gas Trust Company 
with the tremendous power of purchasing and holding 
all the shares of stock, and purchasing and operating 
all the property, rights and franchises of every gas 
company, not only in Chicago, but in the State of Illi- 
nois. What has been done under the power thus 
claimed to have been lawfully granted ? 

There were four gas companies in the oity of 
Chicago, whose names have already been mentioned. 
One of them, under an old charter of 1849, had the 
right to lay its mains and pipes in the streets without 
permission of the city. The other three had permis- 
sion to do so under ordinances passed by the city 
council. All of them laid their pipes and mains, and 
were engaged in making gas and furnishing it to the 
inhabitants. They were the only gas companies who 
were so engaged, and who had undertaken to make 
such use of the public streets. The Chicago Gas Trust 
Company has purchased and now holds a majority of 
all the shares of stock of these four companies. It was 
itself organized with a capital stock of $25,000,000. The 
capital stock of the four companies was $16,984,200. 
How great a majority of such stock is held by the ap- 
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pellee does not appear from the record. What results 
must necessarily follow from such ownership of a 
majority of the shares of stock of these four com- 
panies? One result is that the Chicago Gas Trust Com- 
pany can control the four other companies. The ques- 
tion is not whether it has attempted to exercise such 
control; the law looks to the general tendency of the 
power conferred. Greenh. Pub. Pol. 5; Richardson v. 
Crandall, 48 N. Y. 348; Salt Co. v. Guthrie, 35 Ohio St. 
666. The sixth section of the {General Incorporation 
Act provides that the corporate powers shall, be exer- 
cised by a board of directors or managers, and that the 
number of such directors or managers, and their terms 
of office, shall depend upon “ the consent of the own- 
ers of a majority of the shares of stock.’”’ It cannot be 
denied that the appellee, as owner of the majority of 
the shares of stock of these four ‘companies, can con- 
trol them, in the exercise of all their corporate powers, 
through a board of managers of its own selection. In 
Weidenger v. Spruance, 101 Ill. 278, this court, speak- 
ing through Mr. Justive Schofield, said: “ The stock- 
holders elect the directors, and through them carry 
into effect the corporate functions. Presumably, the 
directors act in obedience to the aggregate wishes of 
the stockholders,” etc. Milbank v. Railroad Co., 64 
How. Pr. 29. 

The control of the four companies by the appellee— 
an outside and independent corporation — suppresses 
competition between them, and destroys their diver- 
sity of interest, and all motive for competition. There 
is thus built up a virtual monopoly in the manufacture 
aud sale of gas. The fact that the appellee, almost im- 
mediately after its organization, bought up a majority 
of the shares of stock of each of these companies shows 
that it was not making a mere investment of surplus 
funds, but that it designed and intended to bring the 
four companies under its control, and by crushing out 
competition, to monopolize the gas business in 
Chicago. The General Incorporation Act provides 
“that corporations may be formed, in the manner 
provided in this act, for any lawful purpose, except 
banking, insurance, real estate, brokerage, the opera- 
tion of railroads, and the business of loaning money.” 
R. 8. Ill., chap. 32,§1. The purpose for which a cor- 
poration is formed, under the act, must be a lawful 
purpose. So far as appellee was organized with the 
object of purchasing and holding all the shares of the 
capital stock of any gas company in Chicago or LIli- 
nois, it was not organized for a lawful purpose, and all 
acts done by it towards the accomplishment of such 
object are illegal and void. The word * unlawful,” as 
applied to corporations, is not used exclusively in the 
sense of malum in se or malum prohibitum. It is also 
used to designate powers which corporations are not 
authorized to exercise, or contracts which they are 
not authorized to make, or acts which they are not 
authorized to do; or in other words, such acts, powers 
and contracts as are ultra vires. Franklin Co. v. 
Institution, supra; Navigation Co. v. Railway Co., 
supra. 

The business of manufacturing and distributing 
illuminating gas, by means of pipes laid in the streets 
of a city, is a business of a public character. It is the 
exercise of a franchise belonging to the State. The 
services rendered and to be rendered for such a grant 
are of a public uvature. Companies engaged in such 
business owe a duty to the public. Any unreasonable 
restraint upon the performance of such duty is preju- 
dicial to the public interest, and in contravention of 
public policy. Coke Co. v. Coke Co., 121 Ill. 530; Gibbs 
v. Gas Co., 130 U. 8. 396. Whatever tends to prevent 
competition between those engaged in a public em- 
ployment or business impressed with a public char- 
acter is opposed to public policy, and therefore unlaw- 
ful. Whatever tends to create 4 monopoly is unlaw- 
ful, as being contrary to public policy. 2 Add. Cont. 





743; Greenh. Pub. Pol. 180, 643, 654, 655, 670; Coal Co. 


v. Coal Co., 68 Penn. 8t. 173; Craft v. McConoughy, 79 
Til. 346; Railroad Co. v. Collins, 40 Ga. 582; Hazlehurst 
v. Railroad Co., 43 id. 13; Transportation Co. v. Pipe 
Line Co., 22 W. Va. 600. In Craft v. McConoughy, 
supra, where the opinion was delivered by Mr. Justice 
Craig, we said: ‘‘ We understand it to be a well-settled 
rule of law that an agreement in general restraint of 
trade is contrary to public policy, illegal and void, 
* * * Whatever is injurious to the interest of the 
public is void, on the ground of public policy.” In 
Salt Co. v. Guthrie, supra, the Supreme Court of Ohio 
said: ‘ Public policy unquestionably favors competi- 
tion in trade, to the end that its commodities may be 
afforded to the consumer as cheaply as possible, and ig 
opposed to monopolies which tend to advance market 
prices, to the injury of the general public.” We are 
reminded by counsel that the application by the courts 
of public policy to the law is a usurpation of legisla. 
tive functions. And undoubtedly some courts have 
gone so far as to deserve the charge of such usurpa- 
tion. But it is the duty of the judiciary to refuse to 
sustain that which is against the public policy of the 
State, when such public policy is manifested by the 
legislation or fundamental law of the State. Academy 
v. Sullivan, 116 Ill. 375. By chapter 28 of our Revised 
Statutes, it is provided that ‘‘ the common law of Eng- 
land, so far as {the same isa applicable and of a general 
nature, * * * shall be the rule of decision, and 
shall be considered of full force until repealed by leg- 
islative authority.” Public policy is that principle of 
law which holds that no subject or citizen can lawfully 
do that which has a tendency to be injurious to the 
public, or against the public good. This principle owes 
its existeuse to the very sources from which the com- 
mon law is supplied. Greenh. Pub. Pol. 2,3. The 
common law will not permit individuals to oblige 
themselves by a contract either to do or not to do any 
thing, when the thing to be done or omitted is in any 
degree clearly injurious to the public. Chappel v. 
Brockway, 21 Wend. 159; Transportation Co. v. Pipe 
Line Co., 22 W. Va. 600. In Stanton v. Allen, 5 Den. 
434, an agreement, whose tendency was to prevent 
competition, was held to be void by the principles of 
the common law, because it was against public policy, 
and injurious to the interests of the State. ** Contracts 
creating monopolies are null and void, as being con- 
trary to public policy.”” 2 Add. Cont. 743. All grants 
creating monopolies are made void by the common 
law, 7 Bac. Abr. 22. In the Case of the Monopolies, 
11 Coke, 84, it was decided, as long ago as the forty- 
fourth year of the reign of Queen Elizabeth, that a 
“grant to the plaintiff of the sole making of cards 
within the realm was utterly void, and that for two 
reasons: (1) That itis a monopoly, and against the 
common law; (2) that it is against divers acts of Par- 
liament,” etc. Bell v. Leggett, 7 N. Y. 176; Trist v. 
Child, 21 Wall. 441. 

If contracts and grants whose tendency is to create 
monopolies are void at common law, then where a cor- 
poration is organized under a general statute,{a provis- 
ion in the declaration of its corporate purposes, the 
necessary effect of which is the creation of a monopoly, 
will also be void. Speaking of the articles of associa- 
tion of corporations formed under general laws, the 
Supreme Court of the United States says: ‘* We have 
to consider, when such articles become the subject of 
construction, that they are, in a sense, ex parte. Their 
formation and execution—what shall be put into them, 
as well as what shall be left out —do not take place 
under the supervision of any official authority what- 
ever. They are the production of private citizens, 
gotten up in the interest of the parties who propose to 
become corporators, and stimulated by their zeal for 
the personal advantage of the parties concerned rather 
than the general good. * * * These articles, which — 
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necessarily assume by the sole action of the corpora- 
tors enormous powers, many of which have been here- 
tofore considered of a public character, sometimes af- 
fecting the interests of the public very largely and 
very seriously, do not commend themselves to the ju- 
dicial mind as a class of instruments requiring or jus- 
tifying any very liberal construction. Where the ques- 
tion is whether they conform to the authority given 
by statute in regard to corporate organizations, it is 
always to be determined upon just construction of the 
powers granted therein, with a due regard for all the 
other laws of the State upon that subject. * * * 
The manner in which these powers shall be exercised, 
and their subje:tion to the restraint of the general 
laws of the State, and its general principles of pwblic 
policy, are notin any sense enlarged by inserting in 
the articles of association the authority to depart 
therefrom.’’ Navigation Co. v. Railway Co., supra. In 
the Oregon Railway Case, supra, a railroad corpora- 
tion bad been organized under a general law of the 
State of Oregon which contained the following provis- 
ion: ‘ Whenever three or more persons shall desire 
to incorporate themselves for the purpose of engaging 
in any lawful enterprise, business, pursuit or occupa- 
tion, they may do so in the manner provided in this 
act;’”’ and it was declared in the articles of association 
that the company might exercise the power to lease 
the railroad. The court there held that the power to 
lease its road, and turn over the use of its franchises 
to another company, was not authorized by the Gen- 
eral Incorporation Act of the State, nor by the course 
of legislation therein, and that therefore such power 
could not be conferred by the declaration contained 
in the articles of association. The leasing of the road, 
in the absence of statutory authority therefor, was 
not sanctioued as being a ‘‘ lawful enterprise,” within 
the meaning of the language above quoted. 

The public policy of a State may be indicated by the 
provisions of its Constitution as related to past and 
present legislation. In Gas-Light Co. v. Manufactur- 
ing Co., 115 U.S. 650, a gas company has been given, in 
1835, the exclusive privilege of making and selling gas 
in New Orleans for some fifty years, and the question 
was whether such exclusive privilege was abrogated 
by the new Constitution of 1879, which contained a 
provision abolishing the monopoly features in all exist- 
ing charters. The United States Supreme Court said 
in that case: “The monopoly clause only evinces a 
purpose to reverse the ;policy, previously pursued, of 
granting to private corporations franchises, accom- 
panied by exclusive privileges, as a means of accom- 
complishing public objects.” We have been referred 
to more than fifty special charters granted by the Leg- 
islature of this State, in the years 1853, 1854, 1855, 1857, 
1859, 1861, 1865, 1867 and 1869, to gas companies in 
various cities and towns in the State, each one of 
which confers the exclusive privilege of laying gas- 
pipes in the streets for a number of years. But when 
the Constitution of 1870 was adopted it provided 
in section 22, article 4, that the General Assembly 
should pass no local or special law for “granting to 
any corporation, association or individual any special 
or exclusive privilege, immunity or franchise what- 
ever;’’ and in section 1 of article 11, that ‘no corpora- 
tion shall be created by speciallaws, * * * but the 
General Assembly shall provide, by general laws, for 
the organization of all corporations hereafter to be 
created.” Manifestly the Constitution of 1870 reversed 
the old policy of granting exclusive privileges to gas 
companies. After 1870 the public policy of the State 
was against the granting of exclusive privileges to cor- 
porations ‘of any kind. The General Incorporation 
Act of 1872 was passed in pursuance of section 1, arti- 
cle ll. The prohibition of special charters granting 
exclusive privileges, and the authorization of incor- 
porations under a geueral law, followed by the passage _ 








of such a law, put the people of this State on record as 
being opposed to the creation of monopolies of all 
kinds. 

But of what avail is it that any number of gas com- 
panies may be formed under the General Incorpora- 
tion Law, if a giant trust company can be clothed with 
the power of buying up and holding the stock and 
property of such companies, and through the control 
thereby attained, can direct all their operations, and 
weld them into one huge combination? The several 
privileges or franchises intended to be exercised by a 
number of companies are thus vested exclusively in a 
single corporation. To create one corporation for the 
express purpose of enabling it to control all the cor- 
porations engaged in acertain kind of business, and 
particularly a business of a public character, is not 
only opposed to the public policy of the State, but isin 
contravention of the spirit, if not the letter, of the 
Constitution. That the exercise of the power at- 
tempted to be conferred upon the appellee company 
must result in the creation of a monopoly results from 
the very nature of the power itself. If the privilege 
of purchasing and holding all the shares of stock in all 
the gas companies of Chicago can be lawfully con- 
ferred upon appellee under the General Incorporation 
Act, it can be lawfully conferred upon any other cor- 
poration formed for the purpose of buying and hold- 
ing all the shares of stock of said gas companies. The 
design of that act was that any number of corpora- 
tions might be organized to engage in the same busi- 
ness, if it should be deemed desirable. But the busi- 
ness uow under consideration could hardly be exer- 
cised by two or three corporations. Suppose that, 
after appellee had purchased and become the holder 
of the majority of shares of stock of the four com- 
panies in Chicago, another corporation had been or- 
ganized with the same object in view; that is to say, 
for the purpose of purchasing and holding a majority 
of the shares of stock of the gas companies in Chicago, 
there being only four of such companies. What would 
there be for the corporation last formed to do? It 
could not carry out the object of its creation, because 
the stock it was formed to buy was already owned by 
an existing corporation. Hence to grant to the appel- 
lee the privilege of purchasing and holding the capital 
stock of any gas company in Chicago is to grant to ita 
privilege which is exclusive in its character. It is mak- 
ing use of the General Incorporation Law to secure a 
special *‘ privilege, immunity or franchise; ”’ it is ob- 
taining a special charter under the cover and through 
the machinery of that law, for a purpose forbidden by 
the Constitution. To create one corporation that it 
may destroy the energies of ali other corporations of 
a given kind, and suck their life-blood out of them, is 
not a “lawful purpose.”’ 

It may be here stated, as showing the policy of the 
State to be against the purchase by one gas company 
of stock in other corporations, that the power to pur- 
chase such stock is not granted in any of the more 
than fifty special charters above mentioned. On the 
contrary, in each of these charters the power of the 
gas company to acquire and hold personal property is 
limited to such personal estate ‘‘as may be necessary 
and proper for the construction, extension and useful- 
ness of the works of said company, and for the man- 
agement and good government of the same.” The power 
of purchasing and holding the capital stock of the four 
gas companies in question tends to relieve appellee of 
a proper share of its legal obligations, and to enable it 
to carry on a gas business without subjecting itself to 
the restrictions imposed by the statute. To this ex- 
tent the exercise of such power is not unlawful. 

The successful operation of a gas company in any 
city requires the use of the public streets for the pur- 
pose of laying pipes and mains. Section 1, article 5, of 
the general act for the incorporation of cities and vil- 
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lages, confers upon the city council the power to regu- 
late the use of the streets, to provide for the lighting 
of the same, and to regulate the openings therein for 
the laying of gas-pipes and mains, and erecting gas- 
lights. By the same section it is also provided that 
any company “ organized for the purpose of manufac- 
turing illuminating gas to supply cities or villages, or 
the inhabitants thereof, with the same, shall have the 
right, by consent of the common council (subject to 
existing rights), to erect gas factories, and jlay down 
pipes in the streets or alleys of any city or village in 
this State, subject to such regulations as any such city 
or village may by ordinance impose.’”’ The general 
act for the formation of corporations, considered with 
reference to the powers conferred by it upon gas com- 
panies organized under it, must be construed in con- 
nection with the City Incorporation Act. The provis- 
ions of the latter act, as above quoted, are to be con- 
sidered asa part of every charter granted to a gas 
company under the former act. The char er, or speak- 
ing more accurately, the articles of association, of 
every such gas company can only be issued or accepted 
subject to the foregoing provisions. Hence the appel- 
lee company could not exercise the power of operating 
works for the manufacture and sale of gas in Chicago 
without submitting to such regulations as the com- 
mon council of the city might by ordinance impose, 
nor could it erect a gas factory and lay its pipes in the 
streets without the consent of the common council. 
It accepted its certificate of organization subject to 
the condition that it would obtain such consent and 
submit to such regulations, if it engaged in the busi- 
ness of making and selling gas in that city. As be- 
tween it and the State, it was bound to fulfill this con- 
dition in its capacity as a separate and independent 
organization, und not as the governing influence in 
the directories of other organizations. But it either 
does or may engage in the business of making and sell- 
ing gas in Chicago without obtaining the consent of 
the council, and without submitting to the regulations 
of the city, by operating through the four companies, 
a majority of whose stock it owns, and whose business 
it can therefore control. It thus indirectly makes use 
of privileges granted to the four companies, but 
never granted directly to itself. The regulations 
which the common counci] might have deemed 
it necessary to make, with reference to the use 
of the streets by appellee, may not have been 
the same as those which the four companies 
were required to submit to. But this is not all. 
By the terms of the provision above quoted, appellee 
could only obtain the consent of the council to erect 
gas factories and lay pipes in the streets of the city 
“‘subject to existing rights.”” What were ‘ existing 
rights?’’ The rights already secured by the four com- 
panies to use the streets and alleys, and make and sell 
gas. But the appellee, through the controlling inter- 
est which it owns in the stock of the four companies, 
can use the streets, and make and sell gas, independ- 
ently of the existing rights of the four companies; and 
not only so, but it either does or may absorb, combine 
and use the rights of said companies, and subordinate 
them to its own purposes. In the mode thus indicated, 
the appellee, in the exercise of the extraordinary 
power sought to be conferred upon it, may avoid the 
wholesome restrictions of the law applicable to the 
circumstances under which gas companies are per- 
mitted to use the public streets. By the use of the 
words ‘‘ subject to existing rights’ in the City Incor- 
poration Act, the Legislature plainly indicated its in- 
tention that there should be no combination between 
gas companies, but that each should separately pursue 
its business of furnishing gas to the inhabitants. If 
every new company seeking the consent of the coun- 
cil to its use of the streets for laying gas-pipes is re- 
quired to pt such o t, “subject to existing 








rights,” the companies already existing, aud already 
exercising the rights of using the streets and furnish. 
ing light, must be allowed to continue to do so, and 
to do so independently of the new company, and ag 
separate organizations under their respective charters, 
Gas companies, being engaged in a business of a pub- 
lic character, are charged with the performance of 
public duties. Their use of the streets whose fee is 
held by the municipal corporation, in trust for the 
benefit of the public, has been Jikened to the exercise 
of the power of eminent domain. Coke Co. v. Coke 
Co., supra. In Gibbs v. Gas Co., supra, the Supreme 
Yourt of the United States, in an able opinion deliv- 
ered by Mr. Chief Justice Fuller, uses these words: 
‘These gas companies entered the streets of Balti- 
more under their charters, in the exercise of the equiv- 
alent of the power of eminent domain, and are to be 
held as having assumed an obligation to fulfill the pub- 
lic purposes to subserve which they were incor- 
porated.” 

The privileges awarded to the four gas companies 
under their respective charters were given them in re- 
turn for and in consideration of services to be ren- 
dered by them to the public. When they entered the 
streets of Chicago, they assumed the performance of 
the public duty of furnishing light to the inhabitants. 
That they should be permitted or required or forced 
to abandon the performance of such public duty is 
against the policy of the law. ‘The public duty is im- 
posed upon each company separately, and not upon 
the four when combined together. Fach for itself, 
when it accepted its articles of association, assumed 
an obligation to perform the objects of its incorpora- 
tion. But the appellee, through the control which it 
does or may exercise over the four companies by rea- 
son of its ownership of a majority of their stock, ren- 
ders it impossible for them to discharge their public 
duties, except at the dictation of an outside force, and 
in the manner prescribed by a corporation operating 
independently of them. They are thus virtually forced 
to abandon the performance of their duty to the pub- 
lic. The freedom and effectiveness of their action in 
carrying out the purposes of their creation are seri- 
ously interfered with, if not actually destroyed. A 
power whose exercise leads to such a result cannot be 
lawfully intrusted to any corporate body. We held in 
Coke Co. v. Coke Co., supra, that for the reasons there 
stated, a contract between two of these four com- 
panies, the effect of which was to stifle competition 
between them, and necessitate an abandonment of 
their public duties, was against public policy, and 
could not be enforced. The attempt to consolidate 
the two companies by placing the majority of their 
stock in the hands of the appellee would accomplish the 
same unlawful result which was sought to be obtained 
by the forbidden contract. In ordinances passed by 
the common council of the city of Chicago, granting 
permission to the other two of the four companies, to- 
wit, the Equitable Gas-Light and Fuel Company, and 
the Consumers’ Gas Company (or its predecessor), to 
lay pipes in the streets for the purpose of supplying 
gas to the inhabitants of the city, it was provided that 
such permission should not take effect until the two 
last-named companies had given bond not to “sell, 
lease or transfer their franchises and privileges to any 
other gas company,’’ and not to “enter into any com- 
bination with any other company concerning the rate 
(or price) to be charged for gas.” But the Chicago 
Gas Trust Company, by reason of its ownership of the 
majority of the shares of stock of the Consumers 
company and the Equitable company, can effect a vir- 
tual transfer of their franchises and privileges to it- 
self, in spite of the condition imposed by the ordi- 
nance, and in utter disregard of the public interests. 
We concur in the following views expressed by the 
Supreme Court of Georgia in the case of Railroad Co. 
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y. Collins, supra: ‘All experience has shown that 


large accumulations of property in hands likely to 
keep it intact for along period are dangerous to the 
public weal. Having perpetual succession, any kind 
of a corporation has peculiar facilities for such accu- 
mulation, and most governments have found it neces- 
sary to exercise great caution in their grants of cor- 
porate powers. Even religious corporations, profess- 
ing, and in the main truly, nothing but the general 
good, have proven obnoxious to this objection, so that 
in England it was long ago found necessary to restrict 
them in their powers of acquiring real estate. Freed, 
as such bodies are, from the sure bound to the schemes 
of individuals — the grave — they are able to add field 
to field, and power to power, until they become en- 
tirely too strong for that society which is made 
up of those whose plans are limited by a single 
life.” 

We are of the opinion that the court below erred in 
overruling the demurrers to the pleas. The judgment 
of the Circuit Court is reversed, and the cause is re- 
manded to that court, with directions to sustain the 
demurrers to the pleas, and for further proceedings in 
accordance with the views here expressed. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


DoMICILE — RESIDENCE— QUARANTINE COMMISSION- 
ERs.—Ove whose domicile is not within a certain dis- 
trict, is not a “‘ resident’”’ of that district, within the 
meaning of the Laws of New York, 1863, chapter 358, 
which makes it the duty of the governor to appoint 
quarantine commissioners, who shall be citizens of the 
State and ‘‘residents”’ of such district, though he ac- 
tually lives therein. Nov. 26, 1889. People v. Platt. 
Opinion by Danforth, J. Affirming 3 N. Y. Supp. 367. 


EXECUTORS—ACTIONS BY—EVIDENCE.—In an action 
by an executor for money due his testatrix, evidence 
to show that the amount of the estate independent of 
the claim in suit, and the claim, taken together, are 
equal to the amount of the bequests, is inadmissible, 
and its admission, when the competent evidence to es- 
tablish the claim is uncertain and unsatisfactory, is 
ground for reversal. Nov. 26,1889. Brown v. Klock. 
Opinion by Earl, J. Reversing 5 N. Y. Supp. 245. 


GIFTS—SAVINGS BANK DEPOSIT.—(1) A father de- 
posited his money ina savings bank, to the credit of his 
infant son. The son died sixteen years after reaching 
his majority, without any knowledge of the deposit. 
The father always retained possession of the pass- 
book, and on one occasion drew from the account, and 
receipted therefor in his own name. Held, no gift, as 
it did not show an intent to give, and there was no de- 
livery. The elements necessary to constitute a 
valid gift are well understood, and are not the 
subject of dispute. There must be on the part of the 
donor an intent to give, and a delivery of the thing 
given, to or for the donee, in pursuance of such intent, 
and on the part of the donee acceptance. The subject 
of the gift may be chattels, choses in action, or any 
form of personal property, and what constitutes a de- 
livery may depend on the nature and situation of the 
thing given. The delivery may be symbolical or ac- 
tual, by actually transferring the manual custody of 
the chattel to the donee, or giving to him the symbol 
which represents possession. In case of bonds, notes 
or choses in action, the delivery of the instrument 
which represents the debt is a gift of the debt, if that 
is the intention; and so also where the debt is that of 
the donee, it may be given, as has been held, by the de- 
livery of a receipt acknowledging payment. Westerlo 
y. DeWitt, 36 N. Y. 340; Gray v. Barton, 55 id. 72; 2 
Schouler Pers. Prop., § 66, et seg. The acceptance also 








may be implied where the gift, otherwise complete, is 


beneficial to the donee. But delivery by the donor, 
either actual] or constructive, operating to divest the 
donor of possession of and dominion over the thing, is 
a constant and essential factor in every transaction 
which takes effect as a complete gift. Any thingshort 
of this strips it of the quality of completeness which 
distinguishes an intention to give, which alone 
amounts to nothing, from the consummated act, 
which changes the title. The intention to give is often 
established by most satisfactory evidence, although 
the gift fails. Instruments may be even so formally 
executed by the donor, purporting to transfer title to 
the donee, or there may be the most explicit declara- 
tion of an intention to give, or of an actual present 
gift, yet, unless there is delivery, the intention is de- 
feated. Several cases of this kind have been recently 
considered by this court. Young v. Young, supra; 
Jackson v. Railway Co., 88 N. Y. 520; In re Crawford, 
113 id. 560. The form of the account is the essential 
fact upon which the plaintiff relies. It may be justly 
said that a deposit in a savings bank by one person, of 
his own money to the credit of another, is consistent 
with an intent on the part of the depositor to give the 
money to the other. But it does not, we think, of it- 
self, without more, authorize an affirmative finding 
that the deposit was made with that intent, when the 
deposit was to a new account, unaccompanied by any 
declaration of intention, and the depositor received at 
the time a pass-book, the possession and presentation 
of which, by the rules of the bank, known to the de- 
positor, is made the evidence of the right to draw the 
deposit. We cannot close our eyes to the well-known 
practice of persons depositing in savings banks money 
to the credit of real or fictitious persons, with no in- 
tention of divesting themselves of ownership. It is 
attributable to various reasons—reasons connected 
with taxation, rules of the bank limiting the amount 
which any one individual may keep on deposit, the 
desire to obtain high rates of interest where there is a 
discrimination based on the amount of deposits, 
and the desire on the part of many persons to veil or 
conceal from others knowledge of their pecuniary con- 
dition. In most cases where a deposit of this charac- 
ter is made as a gift, there are contemporaneous facts 
or subsequent declarations by which the intention can 
be established, independently of the form of the de- 
posit. Weare inclined to think that toinfer a gift 
from the form of the deposit alone would, in the great 
majority of cases, and especially where the deposit was 
of any considerable amount, impute an intention 
which never existed, and defeat the real purpose of the 
depositor. The relation of father and son does not in 
this case, we think, strengthen the plaintiff's case. It 
may be true that, as between parent and child, a pre- 
sumption of a gift may be raised from circumstances 
where it would not be implied between strangers. 
Ridgway v. English, 22 N. J. Law, 409. But where a 
deposit is made in the name of another, without any 
intention on the part of the depositor to part with his 
title, he would be quite likely to select a member of 
his own family to represent the account, and in this 
case this is the natural explanation of the transaction. 
(2) A trust cannot be implied from a mere de- 
posit ina bank by one person of his own money 
in the name of another. The case of Martin 
v. Funk, 75 N. Y. 134, established a trust in 
favor of the claimant in that case, in respect to 
a fund deposited by another in a savings bank to his 
own credit, in trust for the former; the latter taking 
from the bank at the time a pass-book in which the 
account was entered in the same way. The court ap- 
plied the doctrine that the owner of a fund may, by an 
unequivocal declaration of trust, impress it with a 
trust character, and thereby convert his absolute legal 
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title into atitle as trustee for the person in whose 


favor the trust is declared. There was no declaration 
of trust in this case, in terms, when the deposit of July 
5, 1866, was made, nor at any time afterward, and none 
can be implied from a mere deposit by one person in 
the name of another. To constitute a trust there must 
be either an explicit declaration of trust, or circum- 
stances which show beyond reasonable doubt that a 
trust was intended to be created. It would introduce 
a dangerous instability of titles if any thing less was 
required, or if a voluntary trust inter vivos could be 
established in the absence of express words, by cir- 
cumstances capable of another construction, or con- 
sistent with a different intention. See Young v. Young, 
80 N. Y. 438, and cases cited. The question of gifts, in 
connection with deposits in savings banks, has of late 
years been frequently considered by the courts in va- 
rious States. The preponderance of authority seems 
to bein favor of the views we have expressed. See 
Robinson v. Ring, 72 Me. 140; Burton v. Bank, 52 
Conn. 398; Marcy v. Amazeen, 61 N. H.131; Schick v. 
Grote, 42 N. J. Eq. 352; Scott v. Bank, 140 Mass. 157; 
8 Am. & Eng. Cyclop. Law, tit. “ Gifts,” and notes. 
The cases of Howard v. Bank, 40 Vt. 597; Blasdel v. 
Locke, 52 N. H. 238; Gardner v. Merritt, 32 Md. 78— 
go the furthest toward sustaining transactions, simi- 
lar to the one in question, as gifts, of any we have no- 
ticed, but they are distinguishable in material respects 
from this. Nov. 26, 1889. Beaver v. Beaver. Opin- 
ion by Andrews, J.; Danforth, J., dissenting, and 
Finch, J., not voting. Reversing 6 N. Y. Supp. 586. 


MASTER AND SERVANT—INJURIES TO SERVANTS— 
NEGLIGENCE OF FELLOW-SERVANTS.— In ‘an action 
against a railroad company for the alleged negligent 
killing of a switchman in its employ, by lumber falling 
ou him from a car, it appeared that the car was strong, 
and capable of holding the timbers loaded on it; that 
such cars were in general use for that purpose; that 
defendant furnished suitable stakes for securing the 
lumber, and competent inspectors to superintend the 
loading: and that the cause of the accident was the 
manner in which the car was loaded by decedent’s co- 
employes, the lumber being piled higher than boxes 
around the edge of the car, and the stakes not being 
used. Held, that a verdict should have been directed 
for defendant, though the car was not a regular lum- 
ber car. It is too obvious for dispute that the sole 
cause of this accident was the improper loading of the 
car, and that if the employees of the defendant had 
properly loaded it, and made proper use of the stakes 
and materials the company had furnished, the acci- 
dent would not have happened. These employees were 
the co-employees of the intestate, and for their care- 
lessness the defendant is not responsible. In the case 
of Bushby v. Railroad Co., 107 N. Y. 374, the plaintiff, 
a brakeman on a car loaded with lumber, was thrown 
off from the car because an imperfect stake broke 
while the car was in motion, and he was thus injured ; 
and it was held that the defendant was liable on the 
ground that it had not furnished any stakes for hold- 
ing the lumber in place after it was put upon the car. 
The main features of that case are therefore unlike 
those which exist here. This case bears some resem- 
blance to the case of Byrnes v. Railroad Co., 113 N. Y. 
251, where a brakeman upon a lumber cur was injured 
because it was improperly loaded; and it was held that 
the defendant, having provided a safe car, and a safe 
system, and competent men to inspect it, was not re- 
sponsible for the negligence of co-employees in the 
performance of their work. Nov. 26, 1889. Ford v. 
Lake Shore & M. 8. R. Co. Opinion by Earl, J.; Ru- 
ger, C. J., and Danforth and Andrews, JJ., dissenting. 
Reversing 2 N. Y. Supp. 1. 

MUNICIPAL CORPORATIONS — SEWERS — PRIVATE 
DRAINS.—(1) The acquisition by a city of property on 





which is located a private drain does not make the 
drain a public sewer, nor impose upon the city the 
duty to remove obstructions for the benefit of a licen- 
see. (2) The administrative officers of a city have no 
authority to convert a private drain into a public 
sewer, nor to bind the city by any promise or admis- 
sion in relation thereto. Nov. 26, 1889. Kosmuak y. 
Mayor, etc., of New York. Opinion by Andrews, J.: 
Earl and Peckham, JJ., dissenting. Affirming 6N. 
Y. Supp. 453. 


PAUPER — SUPPORT — PROMISE TO REPAY — PRE- 
SUMPTIONS.—(1) A person who receives aid from the 
officers of the poor of a city without having made ap. 
plication therefor, or representations as to his respon- 
sibility or physical condition, is not liable for the 
amount expended by the city in his support. It is an 
elementary principle in such actions that money vol- 
untarily paid out by one for another cannot be recoy- 
ered back. 1 Pars. Cont. 471, et seq. In order to sup- 
port such an action it is essential that a request on the 
part of the person benefited to make such payment, 
either expressed or fairly to be implied from the cir- 
cumstances of the case, must be proved. Add. Cont. 
1055; Wright v. Garlinghouse, 26 N. Y. 539; Welling- 
ton v. Kelly, 84 id. 546. To bring itself within these 
rules, the respondent claims that the testatrix was le- 
gally liable to the hospital for the debt incurred for her 
board and maintenance, and that, inasmuch as the city 
had paid that liability upon the implied request of the 
testatrix, her estate is liable to the plaintiff for such 
payment. Weare of the opinion that under the cir- 
cumstances of this case, no such liability was incurred 
by the testatrix to the hospital; neither is there any 
proof that she, directly or indirectly, requested the 
plaintiff to pay such liability or incur such expenses 
for her benefit. It is claimed that such request may 
be inferred from a presumption, applying to the acts 
of public officers, that they have performed such legal 
duties as the law imposes upon them, and that the law 
makes it their duty to make inquiries and afford aid 
to the poor sick. No such duty is expressly imposed 
by the statute, and, if it exists at all, it is itself an im- 
plication from the nature of the powers conferred upon 
them. It relates toa course of conduct, and not to 
any specific act, and is not such a specific duty as au- 
thorizes the application of the rule in question. Neither 
can such a presumption be indulged in as to a vital 
jurisdictional fact in favor of the officers or the 
principal to represent in an action which is founded 
solely upon the condition of a _ performance of 
duty by them. The claim that they were requested to 
act lies at the foundation of the alleged right of recov- 
ery, and is a substantive fact in the controversy, not 
the subject of a presumption. Sheldon v. Wright,7 
Barb. 39; People v. City of Brooklyn, 21 id. 484; Uni. 
ted States v. Ross, 92 U.S. 281. (2) In an action for 
the support of defendants’ testatrix, no request there- 
for will be implied from the presumption that the offi- 
cers of the poor performed their legal duty, and inves 
tigated and afforded aid, as the duty is discretionary, 
and the request isa fact in issue. (3) In the absence 
of evidence that some one had authority to make ap. 
plication and representations for defendants’ testa- 
trix, and of the nature of the representations, no pre- 
sumption arises that application was made for her 
merely because it is usually made. (4) The duty ofthe 
flisers of the poor being discretionary, they will be pre- 
sumed to have found defendants’ testatrix in need of 
aid, and furnished it gratuitously, in the absence of evi- 
dence showing a promise to pay therefor. There is no 
provision made in the law fora review of that determin- 
ation, and such aid once furnished must thereafter be 
regarded as a charity extended by the city to the ob 
ject of their benevolence without expectation of reim- 
bursement. Deer Isle v. Eaton, 12 Mass. 327; Medford 
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y. Learned, 16 id. 215. The misjudgment of the offi- 
cers of the poor as to the necessities of the person re- 
lieved raises nv implied promise on the part of such 
person that he will repay moneys expended in his be- 
half. (5) Though money was paid for the support of 
defendants’ testatrix under a mistake of fact, no right 
of action arises in the absence of a request. Nov. 26, 
1889. City of Albany v. McNamara. Opinion by Ru- 
ger, C.J. Reversing 2 N. Y. Supp. 127. 


REMAINDERS—VESTED.—Under 1 Revised Statutes 
of New York, page 723, section 13, defining a ** vested 
remainder ’’ to be one where there is a person in being 
who would have an immediate right to the possession 
upon the ceasing of the precedent estate, a devise in 
trust to pay the income of a fund to D. for life, and so 
much of the principal as shall be necessary for his sup- 
port, the residue, after the death of D., to go to J., 
vests aremainderin J., which does not fail by the 
death of J. in D.’s life-time, but on the termination of 
the life-estate goes to J.’s personal representatives. 
The requisite of the statute for the vesting of such an 
estate was met by the fact that the remainderman 
was in being, and had the intermediate estate ceased, 
at any time before the death of the testator’s brother, 
he would have had an immediate right to the posses- 
sion of the estate which the executor held in trust, 
The discretionary power of disposition of the estate 
which the executor possessed could not affect the vest- 
ing of the estate in the remainderman. He took his 
interest simply subject to the exercise of that power. 
The vesting had clearly taken place, and all that might 
happen would be a loss or divesting of so much of the 
estate as had been disposed of by the trustee under the 
power conferred. When the will went into effect by 
testator’s death, there was no contingency, either as 
to the person entitled in remainder, or as to the event 
by which the intermediate estate was to be de- 
termined. The person then entitled in remainder 
might be divested of the possession of the estate by 
reason of failing to survive the termination of the in- 
termediate estate, but his issue would take in succes- 
sion to their parent under the statutory rules. The 
mention of the brother by name, without allusion to 
his heirs, is not material. The fee would pass without 
them. Hennessy v. Patterson, 85 N. Y. 101. A discre- 
tionary power in the executor to appropriate the es- 
tate itself to the support of the objects of the trust was 
considered by Judge Comstock in Gilman v. Redding- 
ton, 24 N. Y. 9, to be no objection to the trust. Nor 
could it logic. lly be an objection to the vesting in in- 
terest of the right to the corpus of the estate upon the 
cessation of the trust. The extent of the power and 
authority in the trustee to use the estate, beyond its 
income, might operate to diminish it; but that fur- 
nishes no reason for supposing the necessary vesting 
under the statute to be thereby interfered with. Nov. 
26, 1889. Van Aate v. Fisher. Opinion by Gray, J. 
Affirming 4 N. Y. Supp. 173. 


WILLS — CONSTRUCTION —TRUSTS—ACCUMULATIONS. 
—(1) A testatrix devised ber estate in trust to her ex- 
ecutors, during the lives of her son-in-law and her 
youngest grandchild then living, naming them, to in- 
vest the rents and profits thereof for the benefit of her 
grandchildren living at her death or born thereafter, 
during their respective minorities; and, on thearrival 
of age of her youngest grandchild and the death of her 
son-in-law, she devised all the land uf which she died 
seized, and that to be bought by the executors, with 
the rents and profits, to her grandchildren then living. 
Held, that the will would be construed to support the 
validity of the trust, limiting the same on the life of 
the youngest grandchild in being at the time of its cre- 
ation, and named by testatrix. (2) After devising her 
estate in trust to her executors for the accumulation 
of the rents and profits during the life of her son-in- 





law, and the minority of her youngest grandchild, and 
for the investment thereof in real estate for the bene- 
fit of her grandchildren, the testatrix directed her ex- 
ecutors to pay over to each grandchild on coming of 
age, her youngest grandchild and her son-in-law still 
living, his or her proportionate share of the rents and 
profits of the estate ‘* during the lives of said grand- 
children and son-in-law.’’ Held, that the word *‘and”’ 
between ‘‘ youngest grandchild"’ and ‘son-in-law ” 
should be construed * or,’’ and the word * grandchil- 
dren "’ construed *‘ grandchild,’’ so as to limit the ac- 
cumulations to the period of minority, each child tak- 
ing his proportionate share on attaining majority, and 
that the rents and profits invested in land were to be 
included in each proportionate share. (3) The validity 
of the devise in trust to the executors, to invest the 
rents and profits in land for the benefit of the grand- 
children of testatrix during their respective minori- 
ties, is not affected by vesting in the executors the 
power to apply the same for their education and sup- 
port during minority, in case the income from their 
mother’s estate is not sufficient for that purpose, as 
testatrix may direct the investment of the rents and 
profits as she sees fit. (4) A deviseof productive and 
unproductive land to the executors, to rent or lease as 
they may deem best, and invest the income thereof, 
does not invest them with the power to sell the unpro- 
ductive land, although it isa drain on the income of 
the productive land. Nov. 26, 1889. Roe v. Vingut. 
Opinion by Peckham, J. Affirming 1 N. Y. Supp. 914. 


PERPETUITIES.—A bequest of all testator’s 
property to his wife, in trust, to hold the same, and use 
so much of the income and principal as may be neces- 
sary for the support of herself and children “ until the 
youngest child now living attains the age of twenty- 
ove years, or would arrive at that age if living,” at 
which time the estate is to go as it would under the 
intestate laws, creates a trust for a term of years, and 
is invalid, being in violation of 1 Revised Statutes, 
page 723, section 15, providing that the absolute power 
of alienation shall not be suspended by any limitation 
or condition whatever for a longer period than during 
the continuance of not more than two lives in being at 
the creation of the estate. The trust was not so far 
personal that it would disappear with the death of the 
widow. The discretion vested in her was not a per- 
sonal discretion, but one to be exercised by her as trus- 
tee, which could therefore be devolved upon her succes- 
sor, to be appointed by the court. Hull v. Hull, 24 N. 
Y. 647; Rogers v. Rogers, 111 id. 228. It is contended 
further, on the part of the defendants, that as the 
widow has full power to use so much of the principal 
of the estate as she might deem necessary for the sup- 
port of herself and children, and as she has full powér 
of sale, the testator meant her to have dominion of the 
entire estate; and that her children should take what 
she did not use, and that such a disposition confers 
upon her a fee; and the cases of Campbell v. Beau- 
mont, 91 N. Y. 464; Wager v. Wager, 96 id. 164, and 
Crain v. Wright, 114 id. 307, are cited to uphold this 
contention. These cases, as well as certain provisions 
of the Revised Statutes (1 R. S., p. 733, §§ 81-83) would 
have been controlling, if the testatur had given his 
widow the absolute power to dispose of the estate for 
her sole benefit. But she was not solely interested in 
the estate. She wasa trustee, and was clothed witha 
power for the benefit of others as well as herself; and 
therefore she took no greater or other estate under the 
will than its terms gave her. As there was here an ab- 
solute power of sale conferred upon the widow, it can- 
not be said that the power to alienate the real estate 
was suspended. But the proceeds of the sales of the 
real estate, whether regarded as realty or personalty, 
would be tied up by the trust, in violation of the pro- 
visions of the Revised Statutes; and hence the power 
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of sale does not save the provisions of the will from 
condemnation. This estate did not vest in the testa- 
tor’s children at his death. It vested in the widow, 
as trustee; and, at the termination of the trust period, 
what remained of it was to vest in the testator’s legal 
heirs then living as if he had then died intestate. 
There were therefore no persons in being at the death 
of the testator, assuming the trust to be valid, who 
could convey an absolute title to the estate. The trust 
stood in the way of such a conveyance, as well as the 
impossibility of determining who would take the es- 
tate after it passed from under the trust. Nov. 26, 1889. 
Haynes v. Sherman. Opinion by Earl, J. Reversing 
4N. Y. Supp. 413. 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CONTRACT—UNCONSCIONABLE.—A contract by plain- 
tiff to furnish the government with many articles at 
stipulated prices, among which are shucks at sixty 
cents per pound, is unenforceable as to that article, 
where the evidence for jthe government shows that 
shucks were worth from $12 to $35 per ton; that it was 
the custom to buy them by the hundred weight; and 
that the error occurred by failing to strike out the 
word “ pounds” on the printed form on which plain- 
tiffs proposal was made, and to insert * hundred 
weight”’ instead, though plaintiff insists that there was 
no mistake on his part in making the bid. In his cele- 
brated judgment in Earl of Chesterfield v. Janssen, 2 
Ves. Sr. 125, 155, Lord Hardwicke arranged all the 
forms of fraud, recognized by equity, in four classes, 
the first two of which he gives in these words: ‘‘(1) 
Then fraud, which is dolus malus, may be actual aris- 
ing from facts and circumstances of imposition, which 
is the plainest case. (2) It may be apparent from the 
intrinsic nature and subject of the bargain itself; such 
as no man in his senses and not under delusion would 
make on the one hand, and as no honest and fair man 
would accept on the other; which are inequitable and 
unconscientious bargains; and of such even the com- 
mon law has taken notice; for which, if it would not 
look a little ludicrous, might be cited James vy. Mor- 
gan, 1 Lev. 111.” The case referred to by the Lord 
Chancellor was ruled by Sir Robert Hyde, then at the 
head of the King’s Bench, and is reported in 1 Lev. 
111, in these words: ‘‘Assumpsit to pay for a horsea 
barley-corn a nail, doubling it every nail; and avers 
that there were thirty-two nails in the shoes of the 
horse, which being doubled every nail, came to five 
hundred quarters of barley. And on non assumpsit 
pleaded, the cause being tried before Hyde at Here- 
ford, he directed the jury to give the value of the 
horse in damages, being £8, and so they did. And it 
was afterward moved in arrest of judgment for a small 
fault in the declaration, which was overruled, and 
judgment given for the plaintiff." James v. Morgan 
is cited by Lord Chief Justice Hale (Anon., 1 Vent. 267, 
note) to the point that ‘“‘upon certain contracts the 
jury may give less damages than the debt amounts 
to;’’ and also in Bacon’s Abridgment (‘* Damages,” 
D. 1), together with Thornbvrough v. Whitacre, 6 
Mod. 305; 2 Ld. Raym. 1164, to the same point, stated 
thus: “Though in contracts the very sum specified 
and agreed on is usually given, yet if there are any 
circumstances of hardship, fraud or deceit, though not 
sufficient to invalidate the contract, the jury may con- 
sider of them, and proportion and mitigate the dam- 
ages accordingly.’”’ In Thornborough v. Whitacre the 
plaintiff declared that the defendant, in consideration 
of 2s. 6d. paid down, and £4 17s. 6d. to be paid on the 
performance of the agreement, promised to give the 
plaintiff two grains of rye corn on a certain Monday, 
aud to double it successively on every Monday for a 








year, and the defendant demurred to the declaration, 
Upon calculation, it was found that, supposing the 
contract to have been performed, the whole quantity 
of rye to be delivered would be five hundred twenty. 
four million two hundred eighty-eight thousand 
quarters. The court recognized the case of James y, 
Morgan as good law, and said that, though the con- 
tract was a foolish one, the defendant ought to pay 
something for his folly. ‘* The counsel for the defend. 
ant, perceiving the opinion of the court to be against 
his client, offered the plaintiff his balf crown and his 
cost, which was accepted of, and so no judgment was 
given in the case.”’ In Leland v. Stone, 10 Mass. 459, 
James v. Morgan and Thoruborough v. Whitacre are 
referred to with approbation, and the principle of 
mitigating the damages applied, as also in Cutler vy. 
How, 8 Mass. 257; Cutler v. Johnson, id. 266; and 
Baxter v. Wales, 12 id. 365. Aud see Greer v. Tweed, 
13 Abb. Pr. (N. 8.) 427, and Russell v. Roberts, 3 E. D. 
Smith, 318. Mr. Justice Swayne remarks in Scott vy. 
United States, 12 Wall. 443-445: ‘ Where parties in- 
tend to contract by parol, and there is a misunder- 
standing as to the terms, neither is bound, because 
their minds have not met. Where there is a written 
contract, and a like misunderstanding is developed, a 
court of equity will refuse to execute it. If a contract 
be unreasonable and unconscionable, but not void 
for fraud, a court of law will give to the party who 
sues for its breach, damages, not according to its 
letter, but only such as he is equitably entitled to. 
James v. Morgan, 1 Lev. 111; Thornborough v. Whit- 
acre, 2. Ld. Raym. 1164; Baxter v. Wales, 12 Mass. 
365." But James v. Morgan and Thornborough y, 
Whitacre were plainly cases in which one party took 
advantage of the other’s ignorance of arithmetic to 
impose upon him, and the fraud was apparent upon 
the face of the contracts. In the latter case the de- 
fendant, by demurring, admitted that there was no 
fraud, and consequently the only question was on the 
validity of the contract in the absence of fraud, and it 
was sustained, but the plaintiff was allowed to take 
nominal damages only. And as to many of the cases 
it may be objected that they are at variance with the 
rule that a party must recover according to his con- 
tract if he sue uponit, or not at all, although if the 
express contract were void, the defendant might 
nevertheless be held in general asswmpsit, upon the 
implied contract to pay for property received from the 
plaintiff and retained. The true principle deducible 
from the authorities, and most consistent with the 
reason of the thing, seems to be this: In the instance 
of a special contract which has been wholly executed, 
and the time of payment passed, if the plaintiff pro- 
ceeds in general assumpsit the express contract is only 
evidence of the value of the consideration, which is 
open to attack by the defendant in reduction of dam- 
ages. But where the action isin special asswmpsit, the 
express promise of the defendant fixes the measure of 
damages to which the plaintiff is entitled. And while 
the general rule is that the performance of every con- 
tract may be resisted on the ground of fraud, at law as 
well as in equity, yet upon a contract of sale the de- 
fendant, having accepted performance, cannot inter- 
pose this defense to defeat the contract, unless he re- 
turns the article or proves it to have been entirely 
worthless, though he may ordinarily recoup the dam- 
ages which he can show he has sustained through the 
fraud. And there may be contracts so extortionate 
and unconscionable on their face as to raise the pre- 
sumption of fraud in their inception, or at least to re- 
quire but slight additional evidence to justify such 
presumption. In such casea the natural and irresistible 
inference of fraud is as efficacious to maintain the de- 
fense at law as to sustain an application for affirmative 
relief in equity. When this is so, if performance has 
been accepted in ignorance and under circumstances 
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excusing the non-return of articles furnished, and 
these have some value, the amount sued for may be 
reduced to that value. In the case at bar the shucks 
had been appropriated by the government before the 
discovery of the error in the schedule, and the posi- 
tion of the claimant in regard to it, and if the defend- 
ant successfully impeached the contract on the ground 
of fraud, the judgment for the actual market value of 
the shucks was correct, and sustainable under the 
pleadings. Dec. 16, 1889. Hume v. United States. 
Opinion by Fuller, C. J. 


——_>—__—— 


CORRESPONDENCE. 


Wivows’ RIGHTS UNDER CHAPTER 406, Laws oF 1889. 
Editor of the Albany Law Journal: 

It would seem that the act named at the head of this 
article needs amendment or explanation. 

In section 30, created by this act to be added to the 
twenty-nine sections of chapter 2 of part 2 of the 
Revised Statutes, we find that a widow, “in addition 
to any interest to which she may be entitled, under the 
preceding sections of said chapter 2 shall (if the de- 
ceased left descendants) be entitled to the use during 
her life of an additional portion of the estate, not ex- 
ceeding in value $1,000.” It will be first noticed that 
a widow takes nothing by chapter 2, and the words 
above italicised have no significance unless they were 
intended to refer to a case where the widow is also a 
relative of her deceased husband and as such takes a 
portion of the real estate as heir at law. The same 
section (30) provides that in case of no descendants 
the widow shall be ‘“‘entitled to the absolute owner- 
ship, in fee, of such additional portion of the estate.” 
Is this statute intended to set apart $1,000 worth of 
the real estate of the deceased for the same purpose 
contemplated by the Homestead Acts, so that it shall 
not be reached by creditors, but shall be hers, shorn 
of the claims of creditors, or is it subject to be sued to 
pay debts as may any other interest in real estate 
which descends by virtue of the same chapter? 

Our curiosity increases as we read section 2 of the 
act of 1889. 

It provides (after directing the appraisers to set 
apart $150 in furniture, provisions or other personal 
property) as follows: ‘And in case the interest of the 
widow in the real estate of a deceased husband, in ad- 
dition to her dower right, and together with suid $150, 
shall be of less value than $1,000, then said appraisers 
shall set apart, for the use of such .widow, etc., per- 
sonal property, which together with said real estate 
shall amount to $1,000.” 

The appraisers are authorized to appraise the real 
estate for the purposes of this section, and this section 
is made applicable to cases of intestacy. 

The purpose of these sections seems to be to provide 
more adequately for the widow, but what are the ap- 
praisers to do if they intend to carry out the spirit of 
this act? They may appraise the real estate only for 
the purposes of the second section. They cannot set 
apart any real estate for ber, nor can they tell whether 
the real estate may or may not necessarily be sued to 
pay debts. And yetit would seem that they are re- 
quired first to see whether she may have $1,000 in real 
estate before setting apart the same amount in per- 
sonal property. How may the widow get this 
$1,000 worth of the real estate? May she join it with 
an action for dower? Can she ascertain whether she 
is to have it until the estate is fully settled? Suppose 
the appraisers see her $1,000 in the real estate, and all 
the personal property is taken by the administrator 
and disposed of, and it then turns out that there is no 
real estate after paying debts. But again, suppose the 
appraisers do not see her $1,000 in the real estate and 
set apart for her that amount in personal property. 





It will be seen that in the one case the widow would 
get nothing of the $1,000, and in the other would get it 
all. To reconcile this statute with existing laws is 
creating much doubt and discussion. If the Legisla- 
ture had had ability co-extensive with a guood purpose 
in the passage of this act it would have been better for 
the widow. I have simply alluded to doubts and un- 
certainties which the act of 1889 seems to have created 
in the hope that the father of the bill, the Legislature 
or the legislative committees will either explain the 
act or make its provisions clear and practicable. 
L. C. LANG. 
BRASHER FALtis, N. Y., January 10, 1890. 


DoweER. 
Editor of the Albany Law Journal: 

The cumbrous, outgrown law of dower is rendered 
in most cases more presentable, and as it should be by 
consent to accept in lieu thereof a gross sum according 
to the tables as prescribed by the rules. The defects of 
chapter 406 of the Laws of 1889 were skillfully pointed 
out by your correspondent “ M.,” in your issue of Jan- 
uary 18, 1890. 

But if that amendment to the law of dower is al- 
lowed to stand, as it is, will it not tend to injure, 
cripple and sometimes destroy the credit of the pre- 
dominating poorer classes? It should have provided 
that the debts of deceased have preference. Now 
cases can be readily conceived where it will work in- 
justice, even as between widows — the sympathetic 
cause of its passage—as thus, a young and interesting 
widow, or an older one if preferred, has lent her little 
all, say $1,000, to deceased, which his widow gets, and 
there is no more property, except a large separate es- 
tate belonging to the latter. 

J. B. DALEY. 


PRATTSVILLE, N. Y., January 20, 1890. 


NEW BOOKS AND NEW EDITIONS. 


SHARSWOOD AND Bupp’'s LEADING CASES ON REAL 
PROPERTY. 

This work is now complete by the issue of the fourth 
volume. We have found reason to praise the earlier 
volumes, and can but renew our approbation. The 
work is founded on American cases, and is peculiarly 
valuable to American lawyers. The editors give 1,300 
pages of notes, and refer to 24,000 cases. It is a pro- 
digious labor and deserves a more extended review 
than we can give. It should be in the possession of 
every conveyancer. Published by M. Murphy, Phila- 
delphia. 


RAPALJE’S CRIMINAL PROCEDURE. 

This is a ‘“‘pony,” but it gets over great deal of 
ground. It shows the customary research and discre- 
tion of Mr. Stewart Rapalje, and is published by Ban- 
croft-Whitney of San Francisco, uniform with the 
other numerous “ ponies.’? We know of nothing more 
useful and convenient than these little manuals. 


TOWNSHEND ON SLANDER AND LIBEL. 

The fourth edition of this standard work is now pub- 
lished by Baker, Voorhis & Co. of New York. The 
third edition was issued some twelve years ago. The 
present reviews some 1,800 additional cases. The author 
is one of the finest scholars and most experienced 
lawyers at the New York bar. His work has always 
been widely cited, and on the whole it is decidedly the 
best for American lawyers. 


GENERAL DIGEST OF THE UNITED STATES. 
This is far from a “ pony.”’ Itis a leviathan. It is 
the fourth annual of the Co-Operative Company’s 
series, and contains 2,243 pages. It embraces the de- 
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cisions, official and unofficial, for the year ending Sep- 
tember, 1889. It looks as if none had been omitted. 
It is certainly well arranged and seems comprehensive. 
With the preceding volumes it is represented to cover 
every American case since September, 1885, including 
specially valuable English cases. One cannot have too 
many digests, just as he cannot have too many dic- 
tionaries. 
—_——_—__———— 


NOTES. 


N one of the interior counties of Maine a case was 
called which had long been in litigation. The chief 
justice — who at that time was plain Judge Peters — 
thought it impracticable to keep the suit longer in 
court, and advised the parties to refer the matter. 
After due deliberation they assented, agreeing to refer 
the case to three honest men. With a grave smile, in 
perfect keeping with judicial dignity, Judge Peters 
said that the case involved certain legal points which 
would require one of the referees, at least, to have 
some knowledge of law; therefore he would suggest 
the propriety of their selecting one lawyer and two 
honest men! The suggestion evoked a roar of laughter, 
which proved to be a happy harbinger of an amicable 
settlement.—Lewiston Journal. 


Compulsion is the woman convict’s drop of> bitter- 
ness. The complete mortification of that harmless sort 
of vanity which fills so much of a woman’s life makes 
her durance doubly vile. All her fine feathers are 
sacrificed ruthlessly. Her hair, which she: has apos- 
tolic authority for regarding as an ornament, is shorn 
of its last lock as soon as her cell has been allotted to 
her; and the face which has gazed with perfect pas- 
siveness, almost to rouse a country’s admiration, and 
the tongue that has been mute under the finding of 
jury and sentence of judge, are raised to plead patheti- 
cally with the holders of the scissors, while the cor- 
ridors sometimes ring again to the piercing cries for a 
sparing pity as the inexorable shears gather their har- 
vest of curls. But spring returns and the hair re- 
news itself, and the girls grumble that a thoughtless 
administration provides them with no hairpins. One 
woman, whose hair continued to be suspiciously re- 
splendent, as of macassar, after weeks of incarcera- 
tion, was an object of some wonderment, even to the 
chaplain, until she explained to him in confidence that 
she allowed her broth to grow cool, and then skimmed 
off the fat to glitter in her crown of glory. Another 
girl certainly rouged, and rouge tells effectually on the 
pallor of prison confinement. Great was the envious 
indignation of her sisters in servitude against a frivol- 
ity so unattainable, but greater still perhaps was the 
curiosity to discover how the accomplishment of such 
frivolity could be attained. At length it was discov- 
ered that the red threads woven among the blue shirts 
which she had to sew would, when drawn out and 
chewed, yield the bloom yearned after by the cheek of 
beauty. The manner in which nearly every woman 
finds it possible to disarrange and double one of her 
underskirts and present the fascinations of a crinolette 
is so comic that it has been known to wring a smile 
from the gravest among men—a prison chaplain. And 
a woman without a looking glass! Only the austerest 
and severest orders of nuns renounce that. And per- 
haps it is the female prisoner’s most oppressive pen- 
ance, for the relief of which she is even willing to risk 
the imposition of extra punishment—a tusk the more, 
a meal the less. By an accident, which she declares 
she will regret fora life-time, she has broken a window. 
The hole is there, sure enough, but where is the de- 
tached glass? Days after this it is found concealed in 
a corner of her cell, and behind a strip of black cloth, 
her substitute for quicksilver. And all for what? 
There are no male hearts to break and {few male eyea 





to see—only those of governor, chaplain and doctor.— 
San Francisco Argonaut. 


——_>_____—— 


COURT OF APPEALS DECISIONS. 


ie following decisions were handed down Tues. 
day, January 21, 1890: 


FIRST DIVISION. 

Order of General Term affirmed with costs—People, 
ex rel. William H. McGrath, appellants, v. Board of 
Supervisors of Westchester county; In re petition of 
South Beach Railroad to acquire land, ete.—— Order 
of General Term reversed, that of Special Term, set- 
ting aside and vacating assessment affirmed, with 
coats—People, ex rel. William Darrow and another, 
trustees, appellants, v. Michael Coleman et al., com- 
missioners of taxes, etc.—— Judgment reversed, , new 
trial granted, costs to abide event — Carrie Weil, in- 
fant, appellant, v. Dry Dock, East Broadway and Bat- 
tery Railroad.— Motion for reargument denied with 
costs—In re account of Morrison, John Mellhargy, as- 
signee, v. James Chambers, et al.— Motion to dismiss 
denied with costs—Martin V. Smith v. James White. 
—Motion to dismiss denied, $10 costs—John Good v. 
William 8S. Doland and another.——Motion to dismiss 
granted with costs—Rudolph Dalzell v. Long Island 
Railroad Company.—Motion to prefer granted with- 
out costs—People v. North River Sugar Refining Com- 
pany.— Motion to discontinue granted on payment 
of appeal and $10 costs of motion — George Hotis, 
appellant, v. New York Central and Hudson River 
Railroad Company.— Motion to set day certain 
granted and case set down for 28th instant — In 
re F. J. Fithian. —— Motion for reargument de- 
nied, $10 costs — Theodore Conrow et al. v. Alex 
C. Branscom et al.; People, respondents, v. Balti- 
more and Ohio’ Railroad Company. —- Argued by 
C. D. Prescott for respondents; submitted for appel- 
lant—Harriet Beal, appellant, v. New York Central 
and Hudson River Railroad Company, respondents. 
—Argued by George T. Sicard for appellant; Charles 
F. Tabor for respondent—Board of Supervisors of Erie 
county, respondent, v. Henry R. Jones, appellant.— 
Argued by James Lansing for appellant; R. A. Par- 
menter for respondent — People, ex rel. Patrick 
Vaughan et al., appellants, v. Board of Supervisors of 
Reusselaer county.——Argued by James Lansing for 
appellant; R. A. Parmenter for respondent — Sarah 
Hill, appellant, v. Board of Supervisors of Rensselaer 
county, respondent. 


SECOND DIVISION. 

Judgment affirmed with costs—Grace E. Krushredt 
and another, respondents, v. Union Dime Savings In- 
stitution, appellant.——Appeal dismissed with costs, 
unless the appellant within ninety days procures a con- 
cise statement of the facts and of the questions of law 
arising thereon, and of the determination of those 
questions by the General Term to be prepared and set- 
tled and annexed to the judgment-roll, and a certified 
copy thereof transmitted to the clerk of the Court of 
Appeals pursuant to the provisions of section 1339 of 
the Code of Civil Procedure, and pay 350 costs — Wil- 
liam Moore, appellant, v. John Townshend and 
another, respondents. — Motion for reargument de- 
nied with $10 costs—William M. Alberti, respondent, 
v. New York, Lake Erie and Western Railroad Com- 
pany, appellant.—Motion to amend judgment of re- 
versal and for restitution; that the defendant recover 
of the plaintiff by way of restitution the sum of 
$3,652.25 with interest from date of payment, and that 
it be again remitted to the Court of Common Pleas to 
be proceeded upon according to law—Ellen T. Hayes 
respondent, v. Charles ‘I. Nourse, Jr., assignee, appél- 
lant. 
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CURRENT TOPICS. 


N arecent article in the Forwm Mr. E. J. Phelps 
reaches the conclusion that the best preventive 

of the evils of divorce is the prohibition of a second 
marriage during the life of the parties. He says: 
“The question is not whether divorce laws should 
exist, but whether they shall permit the divorced 
parties to re-marry. Here, it is believed, will be 
found the mainspring of the whole mischief. If 
that right were taken away, nine-tenths, perhaps 
ninety-nine-hundredths, of the divorce cases that 
now crowd the calendars of the courts and pollute 
the columns of the newspapers would at once disap- 
pear. In the vast majority of instances the desire 
on the part of one or the other, or both, to re-marry 
isthe foundation of the whole proceeding.” To 
the argument that if divorced persons are com- 
pelled to remain single they are liable to fall into 
immorality, he answers, that ‘with regard to 
American women, it would surely be a cruel injus- 
tice to say that an unmarried life has any such ten- 
dency. All experience is directly to the contrary,” 
and that at all events with regard to men as well as 
women, ‘‘this consideration is far more than out- 
weighed by the enormous inducements to immoral- 
ity that the present facilities for divorce hold out to 
the married. It is notorious that the desire to be 
rid of a relation that has ceased to be pleasant, leads 
many a man, and not a few women, to conduct 
either intended to bring about that result or reck- 
lessly entered upon in the feeling that if it takes 
place it will not be unwelcome.” It seems to us 
that the simpler way to avoid the evils of divorces 
would be not to grant them, That is to say, not to 
grant them for any of the numerous trifling and in- 
sufficient causes for which they are now granted in 
most jurisdictions. But where divorce is granted 
for the one cause which all agree is sufficient, it 
seems to us far safer to allow both parties to re- 
marry. Mr. Phelps’ assertion about American women 
is doubtless well founded, but for every woman 
freed from the bond of marriage there is a man let 
loose to prowl upon the community. According to 
Mr. Phelps’ argument, it would be perfectly safe to 
allow the innocent divorced wife to re-marry; in- 
deed it would be cruel to deny her that right for no 
fault of her own, and the innocent women form the 
vast majority. As to the men, it is simply a ques- 
tion of the best means of suppressing immorality. 
Mr. Phelps seems to think that it would be better 
for society to deny to adulterous men the privilege 
of forming a second legitimate association. It does 
not seem so to us. To us it seems that this argu- 
ment would simply encourage adultery. If a mar- 
Tiage has ceased to be agreeable to a man, he will 
generally seek to gratify the strongest passion of his 

Vor. 41— No. 5 





nature outside his home. Adopt Mr. Phelps’ rec- 
ommendation, and such a man is encouraged to 
keep on in his evil course in matrimony, or being 
freed from it, to satisfy his lust outside matrimony. 
In those instances, common, according to Mr. 
Phelps, where the man wants a divorce in order to 
marry another, his recommendation would make the 
wife’s situation even more humiliating and intoler- 
able. In such cases she herself might often in her 
despair and disgust be driven to illicit conduct. We 
see no good in keeping together two persons, one of 
whom is unfaithful to the other; and having parted 
them, we see no good in compelling them to stand 
in continual temptation and debarred from a possi- 
ble new life of decency. To forbid re-marriage to 
the innocent party is tyranny; to forbid it to the 
guilty party is like prohibiting one convicted of 
stealing bread from ever buying it again. Society 
will find its safety in this matter in prevention rather 
than in punishment, and prevention exists in reduc- 
ing the grounds of divorce to one. As to the 
position of the Church in this matter, we have no 
respect for it. In the first place, the Church is not 
consistent, for it does not agree on the propriety of 
divorce. In the second place, it is absurd in its po- 
sition about marriage, when a few ecclesiastics in 
the House of Lords are able effectually to deny to 
Englishmen the right of marriage with a deceased 
wife’s sister. In the third place, Scripture itself 
seems uncertain and inconsistent in respect to the 
te-marriage of the guilty divorced party. In this 
evident predicament men must try to get along 
without the candle-light of the priests, and it is no 
great loss, for they have always been the most fool- 
ish advisers in worldly matters, Some good would 
be done if clergymen would perform their statutory 
duties., We venture to say that there are not six in 
this city, for example, who do it in regard to regis- 
tration of marriages. More care might well be ex- 
ercised by most of them to ascertain whether it is 
lawful or discreet for proposing parties to marry. A 
greater degree of vigilance on the part of the police 
authorities in suppressing notorious bawdy-houses 
would not be amiss, And declaring adultery a 
crime would at least show the spirit of the commu- 
nity in this matter. To return to our text—we 
prefer the views of Mr. Snyder in his work entitled, 
‘*The Geography of Divorce,” when he advocates 
the privilege of free re-marriage to diverced parties. 


When the State Bar Association got over Mr. In- 
gersoll and the “ banquet ” there were only forty or 
fifty left to attend to business next day. Several 
matters of interest were brought up. Mr. Matthew 
Hale was elected president, the new (and sensible) 
rule of the association prohibiting re-elections, but 
Judge Arnoux was made permanent chairman of 
the Centenary Celebration Committee and retained 
on all the other committees to which he belonged 
ex-officio. No better choice than Mr. Hale could 
have been made. Mr. Fiero’s paper on the relief of 
the Supreme Court was interesting, and his recom- 
mendation to convene a constitutional commission 
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is probably as good as any thing that could be sug- 
gested, but we do not agree with him that we need 
any more Supreme Court judges if the force of the 
Court of Appeals should be permanently increased. 
A resolution was adopted, without any discussion 
or reflection, approving the joint resolution now 
pending in the Legislature for the permanent addi- 
tion of eight judges to the Court of Appeals. We 
shall comment on this bill when we shall have ex- 
amined it. Mr. Tracy Becker introduced a resolu- 
tion recommending action toward a uniform system 
of marriage and divorce, which was adopted. The 
prize of $250 for the best essay on the ‘‘ Rights of 
Minority Stockholders” was awarded to Mr. Ed- 
ward Dexter Hawkins. A pretty lively debate arose 
on Mr. Stedman’s resolution recommending the 
adoption of the Civil Code and the Code of Evi- 
dence. The association several years ago commit- 
ted itself to codification, but now it was called upon 
to commit itself to Mr. Field’s Codes. Mr. Moak 
and Mr. J. Bleecker Miller, the latter holding a 
power of attorney from the City Bar Association, as 
secretary, to oppose Mr. Field and all his works, 
were the principal speakers against the resojution. 
Mr. Moak called the Code a ‘* chestnut” and Mr. 
Field its grandfather, which was a little mixed 
rhetorically. He admitted that the resolution 
would pass, but he too modestly conceded that it 
would have no weight. Mr. J. Bleecker Miller 
waved the wand of the City Bar Association, and 
commanded the meeting to desist, and told a har- 
rowing tale of his personal experience in searching 
a title in one of the north-western Territories that 
has a similar Code, and warned the meeting not to 
do this thing. But in vain. In spite of Mr. Moak’s 
customary suave and seductive appeals, and Mr. J. 
Bleecker Miller’s gray-beard experience and.Cassan- 
dra prophecies, the meeting passed the resolution 
loudly on a call for the previous question, nem. con., 
so far as we heard, save Mr. J. Bleecker Miller, who 
shook the fragment of his blade and went down with 
colors flying. Mr. J. Bleecker Miller has certain mer- 
its, but persuasive advocacy is not one of them, and 
we magnanimously advise the City Bar Association 
that if they expect to suppress this revolutionary 
young man Field and his chaotic measures they 
would better bottle up Mr. J. Bleecker Miller. The 
result on this point shows the change of professional 
opinion about the Code. A few years ago such a 
resolution would not have stood a ghost of a chance. 
Even its proposer was an anti-codifier until recently. 
Mr. Field stated that ‘‘a law company advertises 
that it has 225,000 decisions of the courts, arranged 
in packets, and it will sell any lawyer authorities on 
any side of any subject, and on both sides.” Per- 
haps this had some influence in inducing the meet- 
ing to ask for the adoption of the Codes, which are 
a simple declaration of the law as it now is fixed by 
judicial decisions. Mr. Egbert Whitaker illustra- 
ted the absurdity of the old rules of pleading by an 
amusing account of Van Leuven v. Lyke, 1 N. Y. 
515. The treasurer’s report proved satisfactory, as 
usual — about $5,500 in the coffers, and 495 paying 





members, almost as many as there were ten years 
ago. 


We had concluded to say nothing about a very 
unpleasant incident which occurred at the general 
exercises of the association on Tuesday, but there 
seems tv be such a general misapprehension, and 
the matter has been so commented on by the news- 
papers, that unsolicited we venture to express our 
opinion. We refer to the loud and sharp rebuke 
administered by Mr. Ingersoll to two gentlemen for 
whispering on the stage behind him, while he was 
shouting in front. We do not believe the whisper- 
ing disturbed the audience, and we cannot under- 
stand how it should have made Mr. Ingersoll nervy- 
ous, he being not wholly unaccustomed to addressing 
tumultuous and unsympathizing audiences, At all 
events, he could easily have produced order bya 
request in a low voice, or even by stopping and say- 
ing nothing. Instead, he bluntly and brusquely 
called the persons to order, without observing even 
the forms of a courteous request. The audience re- 
warded him for this boorish action by twice as 
much applause as they bestowed for any thought he 
uttered. That no discourtesy was intended is evi- 
dent from the fact that the persons in question were 
consulting, at the president’s request, concerning a 
motion of thanks for the speaker’s address. The 
incident afforded us a painful commentary on Mr. 
Ingersoll’s striking utterance, a few minutes earlier, 
that the State should prescribe no punishment that 
a gentleman could not inflict. We learn that Mr. 
Ingersoll, in private, expressed his regret for his loss 
of temper, but something more than that is due to 
himself, and to the gentlemen who were the suffer- 
ers from his want of consideration. 


There are two points at which the State Library 
might be made more useful. First, it should be 
kept open in the evening, at least during the sit- 
tings of the Legislature and the Court of Appeals. 
Many lawyers and many legislators desire to consult 
it at these times. Except during the sittings of the 
Legislature, it is now open only until five o’clock in 
the afternoon, and during these sittings the same is 
true, except that on Tuesday, Wednesday and 
Thursday it is open until six o’clock in the after 
noon. This renders it practically useless to the 
Legislature. It would be a great convenience to 
the lawyers attending court to have it open even- 
ings. The expense would be trifling. In the see 
ond place, it would be well to have the library 90 
lighted that men past middle age can see to find 
books and read and write at all hours, It is not s0 
now. The alcoves ure so dark at three o'clock of 4 
winter day that it is very difficult to find a book, and 
the lights are not turned on until four o'clock. 
Even then the lights in the reading-rooms are so few 
and high that they are of little more use than the 
stars. A little care and expense would correct this 
matter. To many of the Legislature bricks are 
more important than books, but there are lawyers 
enough there to have these deficiencies supplied. It 
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is well to have the Capitol completed, but let it first 
be made useful and convenient so far as it has gone. 


The anxiety of the newspapers about the “ degra- 
dation of the stage” is extremely amusing. So 
would be expostulations by the pot to the kettle in 
regard to cleanliness. 


NOTES OF CASES. 

N Central Lith. and Eng. Co. v. Moore, Supreme 
Court of Wisconsin, December 3, 1889, a writ- 
ten contract for the manufacture of engravings and 
lithographs for theatrical purposes, and suited to the 
special use only of the party for whom they are 
manufactured, is not governed by the law of sales, 
as it is a contract for ‘‘ work and labor.” The court 
said: ‘‘ There is another principle of liability in such 
acase, and that is that the defendant was liable for 
not accepting and taking away the goods manufac- 
tured after the time he was required by the contracts 
to do so, as in Ganson v. Madigan, 15 Wis. 144. The 
defendant had ordered a reaping machine of the 
manufacturer of a certain kind. The machine was 
what the defendant had ordered, and the plaintiff 
set it apart for the defendant, so as to be capable of 
identification. It was held that the plaintiff could 
have sold the machine to satisfy his lien upon it, 
and recover the balance of the purchase-price, or 
could have held it subject to the defendant’s order, 
aud recover the whole price. In Mixer v. Howarth, 21 
Pick. 207, where it is an agreement with a work- 
man to put materials together and construct an ar- 
ticle for the employer at an agreed price, it was 
held that it was not a sale until actual delivery and 
acceptance, and the remedy was for not accepting 
it on the agreement. To the same effect are 
Spencer v. Cone, 1 Metc. 283; Goddard v. Binney, 
115 Mass. 450. In Atkinson v. Bell, 8 Barn. & C. 
277, the defendant ordered certain frames, with al- 
terations made on them, of the patentees, and when 
ready for delivery refused to accept them. It was 
held that the plaintiff might recover for his not ac- 
cepting them. To the same effect is Lee v. Griffin, 
1 Best & S. 272, where a person ordered a set of ar- 
tificial or false teeth made to fit his mouth. It was 
held that the plaintiff might have recovered from 
the defendant for his not accepting them, if the 
contract had been in writing; and Mead v. Case, 33 
Barb. 202, was to the same effect, where blocks of 
marble were directed to be finished, polished and 
lettered with inscriptions as a monument. But 
finally, on this general question, this court recently 
decided that a transaction or contract not by any 
means so clearly not so, was not a sale, but for work 
and labor. In Meincke v. Falk, 55 Wis. 427, the ar- 
ticle to be manufactured was a family carriage, 
specially ordered, of a particular model. The plain- 
tiff's skill, labor and workmanship were the special 
inducement in giving the order, and without such 
order the plaintiff would not have manufactured it, 
and it was not kept as a part of his general stock. 





The carriage was completed according to the con- 
tract or order, and the defendant refused to accept 
it. The action was for the value of the carriage, 
and for storing it for the defendant, on the ground 
of non-acceptance. In that case Mr. Justice Casso- 
day reviewed very fully the authorities on the ques- 
tion, which were conceded to be somewhat in con- 
flict. It was held that it was not a sale of the 
carriage, but a contract for work and labor, and 
that therefore the verbal contract was not within 
the $50 statute of frauds. The complaint in this 
action was not for the price of the goods, as sold to 
the defendant, but the ground of the action is that 
‘the defendant has never ordered the same shipped, 
nor taken or paid for the same, or any part thereof; ’ 
in effect, that the defendant had refused to accept 
the same. The case therefore falls directly within 
the authorities above cited. * * * The work 
was subject to the order or acceptance of the de- 
fendant, and he ought to have accepted it, and paid 
for it, before the fire, and it was merely left with 
the plaintiff’ by the defendant’s default and at his 
risk. The plaintiff merely held the work as bailee,and 
subject to the lien of the consideration to be paid.” 


In Coskery v. Nagle, Supreme Court of Georgia, 
November 18, 1889, at a depot, plaintiff was, di- 
rected to an omnibus to carry him to defendant’s 
hotel, by a porter who cried out the name of the 
hotel and wore it on his cap. Plaintiff delivered 
the check for his baggage to the porter, who said 
that it would come right along in another wagon. 
In plaintiff's presence the porter then gave the check 
to another man, who, plaintiff testified, he “ did not 
know was any other than an attaché of the hotel.” 
Plaintiff recognized the porter as the same one who 
on a former occasion had performed similar services 
for him, but did not know that the wagon which 
brought the baggage was run by another person 
than the hotel proprietor, and when he paid his 
fare on the former occasion, supposed it was to the 
hotel. The omnibus and wagon were the usual 
mode of conveyance from the depot to the hotel by 
agreement of the owner thereof with the hotel pro- 
prietor, and one of the omnibuses bore the hotel’s 
name. The baggage was lost after it had been de- 
livered by the railroad company to the holder of 
the check. Held, that the hotel proprietor was lia- 
ble therefor. The court said: “An English case 
which seems in point is the following (Bather v. 
Day, 8 Law T. [N.S.] 205 [1863]): The plaintiff 
arrived at the defendant’s inn with a mare and gig, 
which were taken to a stable yard some distance 
from the inn, where it was customary to take horses 
and vehicles of guests. One Rowles, who acted as 
hostler for the guests, kept this stable, and was an 
independent livery stable keeper, doing business 
with the public generally, besides the guests of the 
inn. He received no wages from the inn, and 
did not reside there. While the plaintiff was 
temporarily away from the inn, but while the 
horse was still in the stuble, the stable-keeper neg- 
ligently injured the horse. The plaintiff sued the 
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inn-keeper, and the inn-keeper contended that the 
rule of master and servant did not apply so as to 
make her responsible, the stables not being hers, 
but the stable-keeper’s. The court gave judgment 
against the inn-keeper, and the Court of Exchequer, 
on appeal, affirmed the judgment, holding, that 
while as between the stable-keeper and the inn- 
keeper the stables were not under the inn-keeper’s 
control, yet as between the inn-keeper and the 
plaintiff, they were the stables of the inn, and the 
stable-man the hostler of the inn. The court said: 
‘ We cannot enter into the private arrangement be- 
tween the keeper and the person acting as her ‘ mas- 
ter of the horse.’ It is the apparent relation, 
* * * and not the private one, with which we have 
to deal. The respondent was a guest, and the horse 
was taken around to the stables in the usual way,’ etc. 
The liability of an inn-keeper, at common law 
and in this State, is that of an insurer. We know 
that this is a harsh rule, but it seems to have been 
the policy of the law of England, which was adopted 
by this State, to hold landlords and proprietors of inns 
or hotels, or houses kept for the accommodation of 
transient guests, wayfarers, and travellers, to the 
utmost responsibility and liability for the baggage 
and goods of such persons intrusted to their care. 
When a traveller arrives at the depot, and is met by 
one who is the porter of an inn, hotel or house kept 
for the purpose above stated, who indicates to the 
traveller a certain conveyance by which he can go 
to such place or not, and the traveller delivers to 
him his baggage or the check therefor, the traveller 
is thereby a guest of such inn, hotel or house, so 
far as to render the proprietor thereof liable for the 
safe-keeping or re-delivery of the same. The lia- 
bility of the proprietor commences from the time 
of the delivery of the baggage or check to the por- 
ter. All that the traveller must dois to assure him- 
self that the person representing himself as such 
porter is in fact the porter of the house. Any pri- 
vate arrangement between the landlord and a car- 
rier for the transportation of persons and baggage 
to his house does not affect the traveller, who has 
the right to assume, without any knowledge to the 
contrary, that such carrier is in fact authorized by 
the proprietor of the house to safely and securely 
transport himself and his baggage, and when loss 
occurs by the negligence of such carrier, the pro- 
prietor of the house is liable to the traveller. And 
this rule is founded, not upon the fact that the law 
gives to the landlord or proprietor of the house a 
lien upon the baggage or goods committed to his 
care, but upon the policy of the law that such 
should be the liability of the proprietor.” 


In Chaffee v. Telephone and Telegraph Const. Co., 
Supreme Court of Michigan, November 15, 1889, it 
was held that one who erects a building by the side 
of telegraph and telephone wires, which are on his 
own land, makes no protest against the maintaining 
of the wires, allows his tenant in the building to 
use one of the wires for business purposes, and thus 
goes on for years, making no complaint whatever, 





cannot recover of the owner of the wires for losseg 


on the building by fire which might have been 
averted but for the hindrance to the work of the 
firemen occasioned by the wires. The court said; 
‘*It is contended by the counsel for plaintiff that 
the maintenance of the wires in the alley was a 
nuisance, and a continuing one from day to day, 
each continuance being a new nuisance; that the 
defendant was liable to the plaintiff in an action at 
law for the obstruction of the alley every day, up 
to and including the day of the fire; and that there- 
fore the acquiescence of the plaintiff for one or more 
days cannot be used to infer an implied license for 
its continuance another day. The following cases 
are cited to support this contention: Reid v. City of 
Atlanta, 73 Ga. 523; Gray v. Gas-Light Co. 114 
Mass. 149; Railroad Co. v. State, 20Md. 157; Pettis 
v. Johnson, 56 Ind. 189. These cases do not meet 
the question presented here. Failure to protest 
against a nuisance for a long space of time will not 
prevent an action to abate it, upon the principle 
that each day of its continuance is a new nuisance; 
and many courts hold that the right to maintain a 
nuisance can never be gained by prescription. But 
I can find no authority anywhere, and I should 
doubt its being good law if I did find it, that will 
permit a man to build by the side of these telegraph 
and telephone poles and wires, without any protest 
or demur whatsoever against their standing there, 
when they are on his own land, and go on for years, 
without finding any fault whatever, and allow a 
tenant to use one of the wires for business purposes 
in his building, and then, when a fire arises, and 
the poles are found to hinder the firemen in their 
work of extinguishing it, charge up to the corpora 
tion maintaining these poles the loss occasioned by 
such fire. To do this would be to violate one of 
the plainest principles of justice; and the law, in 
my Opinion, will not permit it. I do not doubt the 
right of Mr. Chaffee to have moved at any moment 
to abate this nuisance, but while he acquiesced in 
it, and virtually was using it, or deriving some bene- 
fit from it, through a tenant in his building, he 
cannot be permitted to recover damages because of 
its maintenance upon his premises.” Campbell, J, 
dissenting, said: ‘‘ Delay in complaining may some- 
times cut off a right to sue in equity, but nothing 
short of statutory limitations can bar a suit at law; 
and where a wrongful entry or intrusion is made 
without license or permission, no license can be 
legally determined from inaction. * * * Itis 
not in the power of a city to license any one to 
damage or encroach on the property of individuals, 
and no justification can be based on it. I do not 
think it can be held, as matter of law, that Mr 
Chaffee is estopped from complaining of the action of 
the defendant, or from recovering some damages.” 

CRIMES AGAINST CRIMINALS— ADDRES 


BY ROBERT G. INGERSOLL BEFORE THE 
NEW YORK STATE BAR ASSOCIATION. 


|* this brief address the object is to suggest—theré 
being no time to present arguments at length. The 
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subject has been chosen for the reason that it is one 
that should interest the legal profession, because the 
profession to a certain extent controls and shapes the 
legislation of our country and fixes definitely the scope 
and meaning of all laws. 

Lawyers ought to be foremost in legislative and ju- 
dicial reform, and of all men they should understand 
the philosophy of mind, the causes of human action, 
and the real science of government. It has been said 
that the three pests of a community are: A priest 
without charity; a doctor without knowledge, and a 
lawyer without a sense of justice. 

First. All nations seem to have had supreme confi- 
dencein the deterrent power of threatened and in- 
flicted pain. They have regarded punishment as the 
shortest road to reformation. Imprisoment, torture, 
death constituted a trinity under whose protection so- 
ciety might feel secure. 

In addition to these, nations have relied on confis- 
cation and degradation, on maimings, whippings, 
brandings and exposures to public ridicule and con- 
tempt. Connected with the court of justice was the 
chamber of torture. The ingenuity of man was ex- 
hausted in the construction of instruments that would 
surely reach the most sensitive nerve. All this was 
done in the interest of civilization—for the protection 
of virtue, and the well-being of States. Curiously 
enough, the fact is, that no matter how severe the pun- 
ishments were, the crimes increased. 

It was found that the penalty of death made little 
difference. Thieves and highwaymen, heretics and 
blasphemers, went on their way. It was then thought 
necessary to add tothis penalty of death, and conse- 
quently the convicted were tortured in every conceiv- 
able way before execution. They were broken on the 
wheel—their joints dislocated on the rack. They were 
suspended by their legs and arms, while immense 
weights were placed upon their breasts. Their flesh 
was burned and torn with hot irons. They were 
roasted at slow fires. They were buried alive—given 
to wild beasts—molten lead was poured in their ears— 
their eyelids were cut off and the wretches placed with 
their faces toward the sun—others were securely bound 
80 that they could move neither hand nor foot, and 
over their stomachs were placed inverted bowls; un- 
der these bowls rats were confined; on top of the 
bowls were heaped coals of fire, so that the rats in 
their efforts to escape would gnaw into the bowels of 
the victims. They were staked out on the sands of the 
sea, to be drowned by the slowly rising tide—and every 
means by which human nature can be overcome slowly, 
painfully and terribly were conceived and carried into 
execution. And yet the number of so-called criminals 
increased. 

For petty offenses men were degraded—given to the 
mercy of the rabble. Their eurs were cut off, their nos- 
trils slit, their foreheads branded. They were tied to 
the tails of carts and flogged from one town to another. 
And yet, in spite of all, the poor wretches obstinately 
refused to become good and useful citizens. 

Degradation has been thoroughly tried, with its 
maimings and brandings, and the result was that those 
who inflicted the punishments became as degraded as 
their victims. 

Only a few years ago there were more than two hun- 
dred offenses in Great. Britain punishable by death. 
The gallows tree bore fruit through all the year, and 
the hangman was the busiest official in the kingdom— 
but the criminals increased. 

Crimes were committed to punish crimes, and crimes 
Were committed to prevent crimes. The world has 
been filled with prisons and dungeons, with chains and 
Whips, with crosses and gibbets, with thumb-screws 
and racks, with hangmen and headsmen—and yet 
these frightful means and instrumentalities and crimes 
have accomplished little for the preservation of prop- 





erty or life. Itissafeto say that governments have 
committed far more crimes than they have prevented. 

Why is it that men will suffer and risk so much for 
the sake of stealing? Why will they accept degrada- 
tion and punishment and infamy as their portion? 
Some will answer this question by an appeal to the 
dogma of original sin; others by saying that millions 
of men and women are under the control of fiends— 
that they are actually possessed by devils; and others 
will declare that all these people act from choice—that 
they are possessed of free wills, of intelligence—that 
they know and appreciate consequences, and that, in 
spite of all, they deliberately prefer a life of crime, 

Second. Have we not advanced far enough intellec. 
tually to deny the existence of chance? Are we not 
satisfied now that back of every act and thought and 
dream and fancy is an efficient cause? Is any thing, or 
can any thing, be produced that is not necessarily pro- 
duced? Can the fatherless and motherless exist? Is 
there not a connection between all events, and is not 
every act related to all other acts? Is it not possible, 
is it not probable, is it not true, that the actions of all 
men are determined by countless causes over which 
they have no positive control? 

Certain it is that men do not prefer unhappiness to 
joy. It can hardly be said that man intends perma- 
nently to injure himself, and that he does what he 
does in order that he may live a life of misery. On the 
other hand, we must take it for granted that man en- 
deavors to better his own condition, and seeks, 
although by mistaken ways, his own well-being. The 
poorest man would like to be rich—the sick desire 
health—and no sane man wishes to win the contempt 
and hatred of his fellow-men. Every human being 
prefers liberty to imprisonment. 

Are the brains of criminals exactly like the brains of 
honest men? Have criminals the same ambitions, the 
saime standards of happiness or of well-being? If a 
difference exists in brain, will that, in part, account 
for the difference in character? Is there any thing in 
heredity? Are vices as carefully transmitted by na- 
ture as virtues? Does each man in some degree bear 
burdens imposed by ancestors? We know that dis- 
eases of flesh and blood are transmitted—that the child 
is the heir of physical deformity. Are diseases of the 
brain—are deformities of the soul, of the mind, also, 
transmitted ? 

We not only admit, but we assert, that in the physi- 
cal world there are causes and effects. We insist that 
there is and can be no effect without an efficient cause. 
When any thing happens in that world we are satisfied 
that it was naturally and necessarily produced. The 
cause may be obscure, but we as implicitly believe in 
their existence as when we know positively what they 
are. In the physical world we have taken the ground 
that there is nothing miraculous—that every thing is 
natural—and if we cannot explain it, we account for 
our inability to explain by our own ignorance. Is it 
not possible, is it not probable, that what is true in the 
physical world is equally true in the realm of mind— 
in that strange world of passion and desire? Isit pos- 
sible that thoughts, or desires or passions are the chil- 
dren of chance, born of nothing? Can we conceive of 
nothing as a force, or as a cause? If, then, there is be- 
hind every thought and desire and passion an efficient 
cause, we can, in part at least, account for the actions 
of men. 

A certain man under certain conditions acts in a cer- 
tain way. There arecertain temptations that he, with 
his brain, with his experience, with his intelligence, 
with his surroundings, cannot withstand. He is irre- 
sistibly led to do, or impelled to do, certain things; 
and there are other things that he cannot do. If we 
change the conditions of this man, his actions will be 
changed. Develop his mind, give him new objects of 
thought, and you change the man; and the man being 
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changed, it follows as a necessity that his conduct will 
be different. 

In civilized countries the struggle for existence is se- 
vere—the competition far sharper than in savage lands. 
The consequence is that there are many failures. 
These failures lack, it may be, opportunity, or brain, 
or moral force, or industry, or something without 
which, under the circumstances, success is impossible. 
Certain lines of conduct are called legal, and certain 
others criminal, and the men who fail in one line may 
be driven to the other. How do we know that it is 
possible for all people to be honest? Are we certain 
that all people can tell the truth? Is it possible for all 
men to be generous, or candid or courageons ? 

lam perfectly satisfied that there are millions of 
people incapable of committing certain crimes, and it 
may be true that there are millions of others incapable 
of practicing certain virtues. We do not blame a man 
because he is not a sculptor, a poet, a painter or a 
statesman. Wesay he has not the genius. Are we 
certain that it does not requive genius to be good? 
Where is the man with intelligence enough to take 
into consideration the circumstances of each indi- 
vidual case? Who has the mental balance with which 
to weigh the forces of heredity, of want, of temptation 
—and who can analyze with certainty the mysterious 
motions of the brain? Where and what are the sources 
of vice and virtue? In what obscure and shadowy re- 
cesses of the brain are passions born? And what is it 
that for the moment destroys the sense of right and 
wrong? Who knows to what extent reason becomes 
the prisoner of passion — of some strange and wild de- 
sire, the seeds of which were sown, it may be, thou- 
sands of years ago in the breast of some savage? To 
what extent do antecedents and surroundings affect 
the moral sense? 

Is it not possible that the tyranny of governments, 
the injustice of nations, the fierceness of what is called 
the law, produce in the individual a tendency in the 
same direction? Is it not true that the citizen is apt 
to imitate his nation? Society degrades its enemies— 
the individual seeks to degrade his. Society plunders 
its enemies, and now and then a citizen has the desire 
to plunder bis. Society kills its enemies, and possibly 
sows in the heart of some citizen the seeds of murder. 

Third. Is it not true that the criminal is a natural 
product, and that society unconsciously produces these 
children of vice? Can we not safely take another step, 
and say that the criminal isa victim, as the diseased 
aud insane and deformed are victims? We do not 
think of punishing a man because he is afflicted with 
disease—our desire is to find a cure. We send him, not 
to the penitentiary, but to the hospital, to an asylum. 
We do this because we recognize the fact that disease 
is naturally produced—that it is inherited from pa- 
rents, or the result of unconscious negligence, or it 
may be of recklessness—but instead of punishing we 
pity. If there are diseases of the mind, of the brain, 
as there are diseases of the body; and if these diseases 
of the mind, these deformities of the brain, produce, 
and necessarily produce, what we call vice, why should 
we punish the criminal and pity those who are physi- 
cally diseased ? 

Socrates, in some respects at least, one of the wisest 
of men, said: “It is strange that you should not be an- 
gry when you meet a man with an ill-conditioned 
body, and yet be vexed when you encounter one with 
an ill-conditioned soul.’’ We kuow that there are de- 
formed bodies, and we are equally certain that there 
are deformed minds. 

Of course, society has the right to protect itself, no 
matter whether the persons who attack its well-being 
are responsible or not, no matter whetber they are sick 
in mind or deformed in brain. The right of self-de- 
fense exists, not only in the individual, but in society. 
The great question is, how shall this right of self- 








defense be exercised? Whaut spirit shall bein the ng. 
tion, or in society-—the spirit of revenge, a desire to 
degrade and punish and destroy, or a spirit born of the 
recognition of the fact that criminals are victims? The 
world has thoroughly tried confiscation, degradation, 
imprisonment, torture and death, and thus far the 
world has failed. In this connection I call your atten. 
tion to the following statistics gathered in our own 
country: In 1850 we had twenty-three millions of peo- 
ple and between six and seven thousand prisoners; in 
1860 thirty-one million people and nineteen thousand 
prisoners; in 1870 thirty-eight millions of people and 
thirty-two thousand prisoners; in 1880 fifty millionsof 
people and fifty-cight thousand prisoners. It may bg 
curious to note the relation between insanity, pauper- 
ism and crime: In 1850 there were fifteen thousand in- 
sane; in 1860, twenty-four thousand; in 1870, thirty- 
seven thousand; in 1880, ninety-one thousand. In the 
light of these statistics, we are not succeeding in doing 
away with crime. There were in 1880 fifty-eight thou- 
sand prisoners, and in the same year fifty-seven thou- 
sand homeless children, and sixty-six thousand pau- 
pers in alms-houses. Is it possible that we must go to 
the same causes for these effects? 

Fourth. There is no reformation in degradation. To 
mutilate a criminal is to say to all the world that he is 
a criminal, and to render his reformation substantially 
impossible. Who ever is degraded by society becomes 
itsenemy. The seeds of malice are sown in his heart, 
and to the day of his death he will hate the hand that 
sowed the seeds. 

There is also another side to the question. A _pun- 
ishment that degrades the punished will degrade the 
man who inflicts the punishment, and will degrade the 
government that procures the infliction. The whip- 
ping-post pollutes, not only the whipped, but the whip- 
per, and not only the whipper, but the community at 
large. Wherever its shadow falls it degrades. 

If, then, there is no reforming power in degradation 
—no deterrent power—for the reason that the degra- 
dation of the criminal degrades the community, and 
in this way produces more criminals, then the next 
question is, whether there is any reforming power in 
torture? The trouble with this is that it hardens and 
degrades to the last degree the ministers of the law. 
Those who are not affected by the agonies of the bad 
will in a little time care nothing for the sufferings of 
the good. There seems to be a little of the wild beast 
in man—a something that is fascinated by suffering, 
and that delights in inflicting pain. When a govern 
ment tortures, it is in the same state of mind that the 
criminal was when he committed his crime. It re 
quires as much malice in those who execute the law to 
torture a criminal, as it did in the criminal to torture 
and kill his victim. The one was a crime by a person, 
the other by a nation. 

There is something in injustice, in cruelty, that 
tends to defeat itself. There were never asmany trait- 
ors in England as when the traitor was drawn and 
quartered—when he was tortured in every possible 
way—when his limbs, torn and bleeding, were given to 
the fury of mobs or exhibited pierced by pikes or hung 
in chains. These frightful punishments produced in- 
tense hatred of the government, and traitors con- 
tinued to increase until they became powerful to de- 
cide what treason was and who the traitors were, and 
to inflict the same torments on others. j 

Think for a moment of what man has suffered in the 
cause of crime. Think of the millions that have been 
imprisoned, impoverished and degraded because they 
were thieves and forgers, swindlers aud cheats. Think 
for a moment of what they have endured—of the diff 
culties under which they have pursued their calling, 
and it will be exceedingly hard to believe that they 
were sane and natural people possessed of good brains, 
of minds well poised, and that they did what they did 





® na. 
re to 
f the 
> The 
tion, 
* the 
tten- 
own 
peo- 
8; in 
sand 
and 
sot 
y be 
1 per- 
d in- 
irty- 
» the 
loing 
hou- 


THE ALBANY LAW JOURNAL. 87 








Jess circumstances that tend to determine the conduct 
of human beings. 

The other day I was asked these questions: ‘“‘ Has 
there been as much heroism displayed for the right as 
for the wrong? Has virtue had as many martyrs as 
vice?" 

For hundreds of years the world has endeavored to 
destroy the good by force. The expression of honest 
thought was regarded as the greatest of crimes. Dun- 
geons were filled by the noblest and the best, and the 
blood of the bravest was shed by the sword or con- 
sumed by flame. It was impossible to destroy the long- 
ing in the beart of man for liberty and truth. Is it not 
possible that brute force and cruelty and revenge, im- 
prisonment, torture and death are as impotent to do 
away with vice as to destroy virtue? 

In our country there has been for many years a 
growing feeling that convicts should neither be de- 
graded nor tortured. It was provided in the Consti- 
tution of the United States that “cruel and unusual 
punishments should not be inflicted.’”’ Benjamin 
Franklin took great interest in the treatment of pris- 
oners, being a thorough believer in the reforming in- 
fluence of justice, having no confidence whatever in 
punishment for punishment’s sake. 

To me it has always been a mystery bow the average 
man, knowing something of the weakness of human 
nature, something of the temptations to which he him- 
self has been exposed—remembering the evil of his 
jife, the things he would have done had there been op- 
portunity, bad he absolutely known that discovery 
would be impossible—should have feelings of hatred 
toward the imprisoned. 

Is it possible that the average man assaults the crim- 
inal in aspirit of self-defense? Does he wish to con- 
vince his neighbors that the evil thought and impulse 
were never in his mind? Are his words a shield that 
he uses to protect himself from suspicion? For my 
part, I sympathize sincerely with all failures, with the 
victims of society, with those who have fallen, with 
the imprisoned, with the hopeless, with those who 
have been stained by verdicts of guilty, and with those 
who, in the moment of passion have destroyed, as 
with a blow, the future of their lives. 

How perilous, after all, is the state of man? It isthe 
work of a life to build a great and splendid character. 
It is the work of a moment to destroy it utterly, from 
turret to foundation stone. How cruel hypocrisy is! 

Fifth. Is there any remedy? Can any thing be done 
for the reformation of the criminal? 

He should be treated with kindness. Every right 
should be given him, consistent with the safety of so- 
ciety. He should neither be degraded nor robbed. The 
State should set the highest and noblest example. The 
powerful should never be cruel, and in the breast of 
the supreme there should be no desire for revenge. 

Aman in a moment of want steals the property of 
another, and he is sent to the penitentiary—first, as it 
is claimed, for the purpose of deterring others; and 
secondly, of reforming him. The circumstances of 
each individual case are rarely inquired into. Inves- 
tigation stops when the simple fact of the larceny has 
been ascertained. No distinctions are made, except as 
between first and subsequent offenses. Nothing is al- 
lowed for surroundings. 

All will admit that the industrious must be pro- 
tected. In this world it is necessary to work. Labor 
is the foundation of all prosperity. Larceny is the 
enemy of industry. Society has the right to protect 
itself. The question is, has it the right to punish ?— 
has it the right to degrade ?—or should it endeavor to 
reform the convict? 

A man is taken to the penitentiary. He is clad in 
the garments of aconvict. He is degraded—he loses 





his name—he is designated by a number. He is no 
longer treated as a human being—he becomes the 
slave of the State. Nothing is done for his improve- 
menut—nothing for his reformation. He is driven like 
a beast of burden; robbed of his labor; leased, it may 
be, by the State to a contractor, who gets out of his 
hands, out of his muscles, out of bis poor brain, all the 
toil that he can. Heis not allowed to speak with a 
fellow-prisoner. At night be is alone in his cell. The 
relations that should exist between men are destroyed. 
He isaconvict. He is no longer worthy to associate 
even with his keepers. The jailer is immensely his su- 
perior, and the man who turns the key upon him at 
night regards himself, in comparison, as a model of 
honesty, of virtue and manhood. The convict is pave- 
ment on which those who watch him walk. He re- 
mains for the time of his sentence, and when that ex- 
pires he goes forth a branded man. He is given money 
enough to pay his fare back to the place from whence 
he came. 

What is the condition of thisman? Can be get em- 
ployment? Not if he honestly states who he is and 
where he has been. The first thing he does is to deny 
his personality, to assume a name. Heendeavors by 
telling falsehoods to lay the foundation for future 
good conduct. The average man does not wish to em- 
ploy an ex-convict, because the average man has no 
confidence in the reforming power of the penitentiary. 
He believes that the convict who comes out is worse 
than the convict who went in. He knows thatin the 
penitentiary the heart of this man has been hardened 
—that he has been subjected to the torture of per- 
petual humiliation—tbat he has been treated like a 
ferocious beast; and so he believes that this ex-con- 
vict bas in his heart hatred for society, that he feels he 
has been degraded and robbed. Under these cireum- 
stances, what avenue is open to the ex-convict? If he 
changes his name there will be some detective, some 
officer of the law, some meddlesome wretch, who will 
betray his secret. He is then discharged. He seeks 
employment again, and he must seek it by again tell- 
ing what is not true. He is again detected, and again 
discharged. And finally he becomes convinced that be 
cannot live as an bonest man. He naturally drifts 
back into the society of those who have had a like ex- 
perience; and the result is that in a little while he 
again stands in the dock, charged with the commission 
of another crime. Aguin he is sent to the penitentiary 
—and this isthe end. He feels that his day is done, 
that the future has only degradation for him. 

The men in penitentiaries do not work for them- 
selves. Their labor belongs to others. They have no 
interest in their toil-—-no reason for doing the best they 
can—and the result is that the product of their labor is 
poor. This product comes in competition with the 
work of mechanics, honest men, who have families to 
support, and the cry is that convict labor takes the 
bread from the mouths of virtuous people. 

Sixth. Why should the State take without compen- 
sation the labor of these men; and why should they, 
after having been imprisoned for years, be turned out 
without the means of support? Would it not be far 
better, far more economical, to pay these men for their 
labor, to lay aside their earnings from day to day, 
from month to month, and from year to year, to put 
this money at interest, so that when the convict is re- 
leased after five vears of imprisonment be will have 
several hundred dollars of his own—not merely money 
enough to pay his way back to the place from which he 
was sent, but enough to make it possible for him to 
commence business on his own account, enough to 
keep the wolf of crime from the door of his heart? 

Suppose the couvict comes out with $500. This 
would be to most of that class a fortune. It would 
form a breastwork, a fortress, behiud which the man 
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raiment, enable him to go to some other State or coun- 
try where he could redeem himeelf. If this were done 
thousands of convicts would feel under immense obli- 
gation to the government. They would think of the 
penitentiary as the place in which they were saved— 
in which they were redeemed—and they would feel 
that the verdict of guilty rescued them from the abyss 
of crime. Under these circumstances the law would 
appear beneficent, and the heart of the poor convict, 
instead of being filled with malice, would overflow 
with gratitude. He would see the propriety of the 
course pursued by the government. He would recog- 
nize and feel and experience the benefits of this course, 
and the result would be good, not only to him, but to 
the nation as well. 

If the convict worked for himself he would do the 
best he could, and the wares produced in the peniten- 
tiaries would not cheapen the labor of other men. 

Seventh. There are however men who pursue crime 
as a vocation—as a profession—men who have been 
convicted again and again, and who still persist in us- 
ing the liberty of intervals to prey upon the rights of 
others. What shall be done with these men and wo- 
men? 

Put one thousand hardened thieves on an island— 
compel them to produce what they eat and use—and I 
am almost certain that a large majority would be op- 
posed to theft. Those who worked would not permit 
those who did not to steal the result of their labor. In 
other words, self-preservation would be the dominant 
idea, and these men would instantly look upon the 
idlers as the enemies of their society. 

Such a community would be self-supporting. Let 
women of the same class be put by themselves. Keep 
the sexes absolutely apart. Those who are beyond the 
power of reformation should not have the liberty to 
reproduce themselves. Those who cannot be reached 
by kindness—by justice—those who under no circum- 
stances are willing to do their share, should be sepa- 
rated. They should dwell apart, and dying, should 
leave no heirs. 

What shall be done with the slayers of their fellow- 
men—with murderers? Shall the nation take life? It 
has been contended that the death penalty deters oth- 
ers—that it has far more terror than imprisonment for 
life. What is the effect of the example set by a na- 
tion? Is not the tendency to harden and degrade not 
only those who inflict and those who witness, but the 
entire community as well? A few years ago a man 
was hanged at Alexandria, Va. One who witnessed 
the execution on that very day murdered a peddler in 
the Smithsonian grounds at Washington. He was tried 
and executed, and one who witnessed his hanging 
went home and on the same day murdered his wife. 

The tendency of the extreme penalty is to prevent 
conviction. In the presence of death it is easy for a 
jury to find a doubt. Technicalities become import- 
ant, and absurdities, touched with mercy, have the ap- 
pearance for a moment of being natural and logical. 
Honest and conscientious men dread a final and irre- 
vocable step. If the penalty were imprisonment for 
life, the jury would feel that if any mistake were made 
it could be rectified; but where the penalty is death a 
mistake is fatal. A conscientious man takes into con- 
sideration the defects of human nature—the uncer- 
tainty of testimony, and the countless shadows that 
dim and darken the understanding, and refuses to find 
a verdict that, if wrong, cannot be righted. The death 
penalty, inflicted by the government, is a perpetual 
excuse for mobs. 

The greatest danger in a republic is a mob, and as 
long as States inflict the penalty of death, mobs will 
follow the example. If the State does not consider 
life sacred, the mob, with ready rope, will strangle the 
suspected. The mob will say: “The only difference is 





in the trial; the State does the same—we know the 
man is guilty—why should time be wasted in techni- 
calities?’’ In other words, why may not the mob do 
quickly that which the State does slowly? 

Every execution tends to harden the public heart— 
tends to lessen the sacredness of human life. In many 
States of this Union the mob is supreme. For certain 
offenses the mob is expected to lynch the supposed 
criminal. It is the duty of every citizen—and as it 
seems to me, especially of every lawyer—to do what he 
can to destroy the mob spirit. One would think that 
men would be afraid to commit any crime in a com- 
munity where the mob is in the ascendancy, and yet 
such are the contradictions and subtleties of human 
nature that it is exactly the opposite. And there is an- 
other thing in this connectioun—the men who consti- 
tute the mob are, as a rule, among the worst, the low- 
est and the most depraved. 

A few years ago, in Illinois, a man escaped from jail, 
and, in escaping, shot the sheriff. He was pursued, 
overtaken—lynched. The man who put the rope 
around his neck was then out on bail, having been in- 
dicted for an assault to murder. And after the poor 
wretch was dead, another man climbed the tree from 
which he dangled and, in derision, put a cigar in the 
mouth of the dead; and this man was on bail, having 
been indicted for larceny. 

Those who are the fiercest to destroy and hang their 
fellow men for having committed crimes, are, for the 
most part, at heart, criminals themselves. 

As long as nations meet on the fields of war—as long 
as they sustain the relations of savages to each other— 
as long as they put the laurel and the yoke on the 
brows of those who kill—just so long will citizens re- 
sort to violence and the quarrels of individuals be set- 
tled by dagger and revolver. 

Kighth. If we are to change the conduct of men, we 
must change their conditions. Extreme poverty and 
crime go hand in hand. Destitution multiplies tempta- 
tions and destroys the finer feelings. The bodies and 
souls of men are apt to be clad in like garments. If the 
body is covered with rags, the soul is generally in the 
same condition. Self-respect is gone—the man looks 
down—he has neither hope nor courage. He becomes 
sinister—he envies the prosperous—hates the fortunate 
and despises himself. 

As long as children are raised in the tenement and 
gutter, the prisons will be full. The gulf between the 
rich and poor will grow wider and wider. One will 
depend on cunning, the other on force. It is a great 
question whether those who live in luxury can afford 
to allow others to exist in want. The value of property 
depends, not on the prosperity of the few, but on the 
prosperity of a very large majority. Life and property 
must be secure, or that subtle thing called ‘ value” 
takes its leave. The property of the many is a per- 
petual menace. If we expect a prosperous and peace- 
ful country, the citizens must have homes. 
homes, the more patriots, the more virtue, and the 
more security for all that gives worth to life. 

We need not repeat the failures of the old world. To 
divide lands amnong successful generals, or among favor- 
ites of the crown, to give vast estates for services ret- 
dered in war, is no more worse than to allow men of 
great wealth to purchase and hold vast tracts of land. 
The result is precisely the same—that is to say, a na 
tion composed of a few landlords and of many tenants 
—the tenants resorting from time to time to mob vio- 
lence, and the landlords depending upon a standing 
army. The property of no man however should be 
taken for either private or public use without just 
compensation and in accordance with law. There is 
in the State what is known as the right of eminent do- 
main. The State reserves to itself the power to take 
the land of any private citizen for a public use, paying 
to that private citizen a just compensation to be le 
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gally ascertained. When a corporation wishes to build 
arailway, it exercises this right of eminent domain, 
and where the owner of the land refuses to sell the 
right of way, or land for the establishment of stations 
or shops, and the corporation proceeds to condemn the 
land to ascertain its value, and when the amount thus 
ascertained is paid, the property vests in the corpora- 
tion. This power is exercised because in the estima- 
tion of the people the construction of a railway is a 
public good. 

I believe that this power should be exercised in an- 
other direction. It would be well as it seems to me, 
for the Legislature to fix the amount of land that a 
private citizen may own, that will not be subject to be 
taken for the use of which I am about to speak. The 
amount to be thus held will depend upon many local 
circumstances, to be decided by each State for itself. 
Let me suppose that the amount of land that may be 
held for a farmer for cultivation has been fixed at one 
hundred and sixty acres—and suppose that A. has sev- 
eral thousand acres. B. wishes to buy one hundred 
and sixty acres or less of this land, for the purpose of 
making himself ahome. A. refuses to sell. Now,I 
believe that the law should be so that B. can invoke 
this right of eminent domain and file his petition, have 
the case brought before a jury, or before commission- 
ers, who shall hear the evidence and determine the 
value, and on tbe payment of the amount the land shall 
belong to B. 

I would extend the same law to lots and houses in 
cities and villages—the object being to fill our country 
with the owners of homes, so that every child shall 
have a fireside, every father and mother a roof, pro- 
vided they have the intelligence, the energy and the 
industry to acquire the pecessary means. 

Tenements and flats and rented lands are, in my 
judgment, the enemies of civilization. They make the 
rich richer and the poor poorer. They put a few in 
palaces, but they put many in prison. 

I would go a step further than this. I would exempt 
the homes of a certain value not only from levy and 
sale, but from every kind of taxation, State and Na- 
tional—so that these poor people would feel that they 
were in partnership with nature—that some of the land 
was absolutely theirs, and that no one could drive 
them from their home—so that mothers could feel se- 
cure. If the home increased in value, and exceeded 
the limit, then taxes could be paid on the excess; and 
if the home was sold, I would have the money realized 
exempt for a certain time in order that the family 
should have the privilege of buying another home. 

The home, after all, is the unit of civilization, of 
good government; and to secure home for a great ma- 
jority of our citizens, would be to lay the foundation 
of our government deeper and broader and stronger 
than that of any nation that has existed among men. 

Ninth. No one places a higher value upon the free 

‘school than 1 do; and no one takes greater pride in 
the prosperity of our colleges and universities. But at 
the same time, much that is called education simply 
unfits men successfully to fight the battle of life. 
Thousands are to-day studying things that will be of 
exceedingly little importance to them or to others. 
Much valuable time is wasted in studying languages 
that long ago were dead and histories in which there 
is no truth. 

There was au idea in the olden time—and it ia not 
yet dead—that whoever was educated ought not to 
work: that he should use his head and not his hands. 
Graduates were ashamed to be found engaged in 
Manual labor, in ploughing fields, in sowing or in gath- 
ering grain. To this manly kind of independence they 
preferred the garret and the precarious existence of an 
unappreciated poet, borrowing their money from their 
friends and their ideas from the dead. The educated 





regarded the useful as degraded—they were willing to 
stain their souls to keep their hands white. 

The object of all education should be to increase the 
usefulness of man—usefulness to himself and others. 
Every human being should be taught that bis first duty 
is to take care of himself, and that to be self-respect- 
ing he must be self-supporting. To live on the labor 
of others, either by force which enslaves, or by cun- 
ning which robs, or by borrowing or begging, is wholly 
dishonorable. Every man should be taught some use- 
fulart. His hands should be educated as well as his 
head. He should be taught to deal with things as they 
are—with life as itis. This would give a feeling of in- 
dependence, which is the firmest foundation of honor, 
of character. Every man knowing that he is useful, 
admires himself. 

In all the schools children should be taught to work 
in wood and iron, to understand the construction and 
use of machinery, to become acquainted with the great 
forces that man is using to do his work. The present 
system of education teaches names, not things. It is 
as though we should spend years in learning the names 
of cards, without playing a game. 

In this way boys would learn their aptitudes—would 
ascertain what they were fitted for—what they could 
do. It would not be a guess, or an experiment, but a 
demonstration. Education should increase a boy's 
chances of getting a living. The real good of it is to 
get food and roof and raiment, opportunity to develop 
the mind and the body and live a full and ample life. 
The more real education, the less crime—and the more 
homes, the fewer prisons. 

Tenth. The fear of punishment may deter some, the 
fear of exposure others; but there is no real reform- 
ing power in fear of punishment. Men cannot be tor- 
tured into greutness, into goodness. All this, as I said 
before, has been thoroughly tried. The idea that pun- 
ishment was the only relief found its limit, its infinite, 
in the old doctrine of eternal pain; but the believers 
in that dogma stated distinctly that the victims never 
would be, and never could be, reformed. 

As men become civilized they become capable of 
greater pain and of greater joy. To the extent that 
the average man is capable of enjoying or suffering, to 
that extent he has sympathy with others. The aver- 
age man, the more enlightened he becomes, the more 
apt he is to put himself in the place of another. He 
thinks of his prisoner, of his employee, of his tenant— 
and he even thinks beyond these; he thinks of the 
community at large. As man becomes civilized he 
takes more and more into consideration circumstances 
and conditions. He gradually loses faith in the old 
ideas and theories that every man can do as he wills, 
and in place of the word “wills,” he puts the word 
**must.’’ The time comes to the intelligent man when 
in place of punishments he thinks of consequences, re- 
sults—that is to say, not something inflicted by some 
other power, but something necessarily growing out 
of what is done. The clearer men perceive the conse- 
quences of actions, the better they will be. Behind 
consequences we place no personal will, and conse- 
quently do not regard them as inflictions or punish- 
ments. Consequences, no matter how severe they 
may be, create in the mind no feeling of resentment, 
no desire for revenge. We do not feel bitterly toward 
the fire because it burns, or the frost that freezes, or 
the flood that overwhelms, or the sea that drowns—be- 
cause we attribute to these things no motive, good or 
bad. So, when through the development of the intel- 
lect man perceives not only the nature but the absolute 
certainty of consequences, he refrains from certain ac- 
tions, and this may be called reformation through the 
intellect—and surely there is no better reformation 
than this. Some may be, and probably millions have 
been, reformed through kindness, through gratitude— 
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made better in the sunlight of charity. In the atmos- 
phere of kindness the seeds of virtue burst into bud 
and flower. Cruelty, tyranny, brute force, do not and 
cannot by any possibility better the heart of man. He 
who is forced upon his knees has the attitude, but 
never the feeling, of prayer. 

I am satisfied that the discipline of the average 
prison hardens and degrades, It is for the most part 
a perpetual exhibition of arbitrary power. There is 
really no appeal. The cries of the convict are not heard 
beyoud the walls. The protests die in cells, and the 
poor prisoner feels that the last tie between him and 
his fellow men has been broken. Heis kept in igno- 
rauce of the outer world. The prison is a cemetery, 
and his cell is a grave. 

In many of the penitentiaries there are instruments 
of torture, and now and then a convict is murdered. 
Inspections and investigations go for naught, because 
the testimony of a convict goes for naught. He is gen- 
erally prevented by fear from telling his wrongs; but 
if he speaks, he is not believed—he is regarded as less 
than a human being, and so the imprisoned remain 
without remedy. When the visitors are gone, the con- 
vict who has spoken is prevented from speaking again. 

Every manly feeling, every effort toward real refor- 
mation, is trampled under foot, so that when the con- 
vict’s time is out there is little left on which to build. 
He has been humiliated to the last degree, and his 
spirit has so long been bent by authority and fear that 
even the desire to stand erect has almost faded from 
the mind. The keepers feel that they are safe, because 
no matter what they do, the convict when released 
will not tell the story of his wrongs, for if he conceals 
his shame, he must also hide their guilt. 

Every penitentiary should be a real reformatory. 
That should be the principal object for the establish- 
ment of the prison. The menin charge should be of 
the kindest and noblest. They should be filled with 
divine enthusiasm for humanity, and every means 
should be taken to convince the prisoner that his good 
is sought—that nothing is done for revenge—nothing 
for a display of power, and nothing for the gratifica- 
tion of malice. He should feel the warden is his un- 
selfish friend. When aconvict is charged with a vio- 
lation of the rules—with insubordination, or with any 

offense, there should be an investigation in due and 
proper form, giving the convict an opportunity to be 
heard. Heshould not be for one moment the victim 
of an irresponsible power. He would then feel that he 
had some rights, and that some little of the human re- 
mained in him still. They should be taught things of 
value—instructed by competent men. Pains should be 
taken, not to panish, not to degrade, but to benefit and 
ennoble. 

We know, if we know any thing, that men in the 
penitentiaries are not altogether bad, and that many 
out are not altogether good; and we feel that in the 
braip and heart of all there are the seeds of good and 
bad. We kuow too that the best are liable to fall, and 
it may be that the worst, under certain conditions, 
may be capable of grand and heroic deeds. Of one 
thing we may be assured—and that is, that criminals 
will never be reformed by being robbed, humiliated 
and degraded. 

Ignorance, filth and poverty are the missionaries of 
crime. As long as dishonorable success outranks hon- 
est effort—as long as society bows and cringes before 
the great thieves, there will be little ones enough to 
fill the jails. 

Eleventh. All the penalties, all the punishments, are 
inflicted under a belief that man can do right under 
all circumstances—that his conduct is absolutely un- 
der his control, and that his will is a pilot that can, in 
spite of winds and tides, reach any port desired. All 
this is, in my judgment, a mistake. It is a denial of 
the integrity of nature. It is based upon the super- 


— — 
natural and miraculous, and as long as this mistake re. 
mains the corner stone of criminal jurisprudence, 
reformation will be impossible. 

We must take into consideration the nature of map 
—the facts of mind—the puwer of temptation—the 
limitations of the intellect—the force of habit—the re. 
sult of heredity—the power of passion—the doming. 
tion of want—the diseases of the prain—the tyrauny 
of appetite—the cruelty of conditions—the results of 
association—the effects of poverty and wealth, of help- 
lessness and power. 

Until these subtle things are understood—until we 
know that man, in spite of all, can certainly pursue 
the highway of the right, society should not impover- 
ish and degrade, should not chain and kill, those who, 
after all, may be the helpless victims of unknown 
causes that are deaf and blind. 

We know something of ourselves—of the average 
man—of his thoughts, passions, fears and aspirations 
—something of his sorrows and his joys, his weakness, 
his liability to fall—something of what he resists—the 
struggles, the victories and the failures of his life. We 
knew something of the tides and currents of the mys- 
terious sea—something of the circuits of the wayward 
winds—but we do not know where the wild storms are 
born that wreck and rend. Neither do we know in 
what strange realm the mists and clouds are formed 
that dim and darken all the heaven of the mind, nor 
from whence comes the tempest of the brain in which 
the will to do, sudden as the lightning’s flash, seizes 
and holds the man until the dreadful deed is done that 
leaves a curse upon the soul. 

We do not know. Our ignorance should make us 
hesitate. Our weakness should make us merciful. 

I cannot more fittingly close this address than by 
quoting the prayer of the Buddhist: “‘I pray thee to 
have pity on the vicious—thou hast already had pity 
on the virtuous by making them so.”’ 


——__>_____ 


INTOXICATING LIQUORS—PROVINCE OF 
JURY. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
NOVEMBER 26, 1889. 


Buatz Vv. ROHRBACH.* 
Whether beer is an intoxicating liquor is a question of fact 
for the jury. 
PPEAL from Supreme Court, General Term, Sec- 
ond Department. 
L. L. Van Allen, for appellant. 
Charles H. Noxen, for respondent. 


Brown, J. The plaintiff is the widow of William T. 
Blatz, who committed suicide by hanging while in 4 
condition of intoxication. The action is brought un- 
der the statute known as the “‘ Civil Damage Act,” and - 
the plaintiff had a verdict at the Circuit, which was 
affirmed at the General Term. 

The undisputed proof on the trial showed that Blatz 
spent the evening preceding his death in the defend- 
ant’s saloon, and that while there he drank two or 
three glasses of beer. The court charged the jury that 
he drank intoxicating liquors that evening at defend- 
ant’s saloon. The exception taken to this part of the 
charge raises the only question that it is necessary to 
discuss on this appeal, and we are called upon to de 
cide whether the term “ beer,” in the absence of all 
evidence as to its quality and effect, imports an intoxi- 
cating beverage. ‘‘ Beer,’’ as it is ordinarily under- 
stood, and as it is defined in the dictionary, is a “ fer- 
mented liquor.” It is made from malted grains, with 
hops, or from the extract of roots aud other parts of 








*Reversing 42 Hun, 402. 
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various plants, as spruce, ginger, sassafras, etc. It is 
known under various names, and designated as ‘‘ule,”’ 
“porter,” “stout,” ‘strong beer,’’ “small beer,” 
“lager,’”’ ‘‘ spruce beer,’’ etc. The courts take notice 
that many of the beverages sold under the name of 
“heer ’’ are not intoxicating, while the stronger kinds, 
us °> porter, and strong beer, are of an intoxicating 
+. tm cer. Nevin v. Ladue, 3 Den. 487-450; Rau v. 
r - 63N. Y. 277. It would seem therefore that a 

» hich included both intoxicating and non-intoxi- 
ve 2 liquors could not be said, in its ordinary mean- 
ing, necessarily to imply an intoxicating drink, unless 
such import has been given to it either by statute or 
by the decision of the courts. The word was first in- 
troduced into our present excise law in 1873, chapter 
549, which prohibited thesale without license, in quan- 
tities less than five gallons, of strong and spirituous li- 
quors, wines, ale and beer. The expressed purpose of 
the statute was to regulate the sale of intoxicating li- 
quors. Since the enactment of that law, this court de- 
cided, in Rau v. People, supra, that lager beer could 
not be held to be an intoxicating liquor without proof 
of that fact. It was there said: ‘‘As to such well- 





known beverages as whisky, brandy, gin, ale and 


strong beer, the courts, without proof, acting upon 
their own knowledge, derived from observation, will 
take notice that they are intoxicating, and will there- 
fore require no proof of the fact. But there are, doubt- 
less, intoxicating beverages which are not so well 
known, and of whose character the courts could not 
take notice, and more intoxicating beverages may yet 
be discovered. As to all such, when one is charged 
with selling them in violation of law, there must be 
proof that they are intoxicating before a conviction 
can be had. Hitherto the courts have not been willing 
to take notice that lager beer is intoxicating, but have 
submitted the question, when controverted, to the 
jury, to be determined upon the evidence.” The use 
of the word in the statute is in entire harmony with 
the views expressed in the case cited. The Legislature 
recognized the fact, of the existence of which courts 
take judicial notice, that ferménted liquor may or may 
not be intoxicating. Some of it is, and some of it is 
not. The sale of the former was forbidden, not so as 
to the latter. Proof could always be given on a prose- 
cution for violation of the law as to the character and 
effect of the particular drink sold under the name of 
“beer,” and thus the law would be executed. It 
plainly was not the intention of the Legislature to 
prohibit the sale of the numerous kinds of mild drink 
sold under the name of “‘ beer,’ and I think it may be 
affirmed that the term, as now used, if it imports any 
particular beverage, is generally understood to refer to 
“Jager.”’ This construction gives full effect to the 
law, and, under this expansive meaning of the word, 
the sale of all fermented liquors which are shown to 
be intoxicating will be regulated. To adopt the con- 
trary view will violate the cardinal rule which is ap- 
plied in all criminal prosecutions, viz., that the prose- 
cution must prove every fact essentia) to establish the 
guilt of the person charged with a crime. The fact of 
the sale of intoxicating liquor must be established. As 
to strong and spirituous liquors, the courts take notice 
of their intoxicating character, and that stands in lieu 
ofevidence. But, as to the milder kinds of drink, 
proof of their intoxicating character must be adduced. 
If therefore on the trial, on proof of the sale of beer, 
without any evidence as to its character or quality. the 
jury is to be instructed that it is of the kind that in- 
toxicates, the court assumes a fact not proven, and 
the burden of showing that it is of a non-intoxicating 
character is put on the defendant. As well might a 
person be convicted of grand larceny by proof of the 
theft of a watch, or of burglary in the first degree by 
proof the breaking into an inhabited dwelling. But, 
as in the first-named offense the value of the watch is 





an essential ingredient of the crime, and in the second 
it is necessary to prove that the offense was committed 
in the night-time, so, with the sale of beer, it must be 
shown that it was of an intoxicating character; other- 
wise, there has been no violation of the law. The court 
can indulge in no presumption in the case, except as 
to the innocence of the accused; and, until it appears 
by sufficiency of proof that the particular beverage sold 
was of an intoxicating kind, the presumption of inno- 
cence controls the case. This rule applies not enly to 
prosecutions distinctly criminal, but to penal actions, 
where the plaintiff seeks to charge the adverse party 
with a penalty or forfeiture, and is particularly appli- 
cable in an action like the present, where the conse- 
quences may be as disastrous to a defendant as they 
appear to have been in this case. It is said however 
that by the decision of the courts it has been decided 
that the word imports an intoxicating beverage. The 
only case that so holds, that I have been able to find, 
is People v. Wheelock, 3 Parker, 9, which was a decis- 
ion of the General Term of the seventeenth district in 
1855. The decision is based upon Nevin v. Ladue,3 
Den. 43, and same case in error, page 437, and on the 
definition of the word in Webster's dictionary. 

In Nevin v. Ladue, the defendant was charged with 
selling ‘‘ ale, strong beer or fermented beer,’’ and ad- 
mitted the sale, but claimed that it was not prohibited 
by statute. The Supreme Court affirmed the convic- 
tion on the authority of the definition of the word 
‘beer’ in Webster’s dictionary, which was said in the 
opinion to be ‘‘a spirituous liquor, made from grain,”’ 
etc. It may be that the early edition of Webster's dic- 
tionary so defined the word, but the later editions do 
not describe beer as a spirituous liquor, but as a “ fer- 
mented liquor.’’ Worcester’s dictionary gives the 
same definition to the word. This decision was re- 
versed by the Court of Errors on the ground that the 
admission of a charge made in the alternative imputed 
nothing more than that the defendant had sold “ fer- 
mented beer,’’ and that that term, in the connection 
in which it was used, covered various kinds of beer, 
which had Jong been in use in this country, under the 
different names of “ spruce beer,’’ “ ginger beer,’’ ete., 
which had never been considered as intoxicating, 
either here or in England. There is nothing in the re- 
port of the case to show that the court concurred in 
the views of the chancellor on the meaning of the word 
“beer.”” Three other opinions were delivered, in all 
of which it was maintained that the question whether 
ale or strong beer was within the prohibition of the 
excise laws did not arise in the case; and the case is an 
authority for nothing more than that an admission of 
selling *‘ fermented beer’’ was not a violation of the 
statute against selling strong and spirituous liquors. 
Any attempt to distinguish between ** beer ’’ and * fer- 
mented beer’’ would, I think, bea failure. Beeris a 
fermented liquor; and, unless the particular beverage 
under consideration is a fermented liquor, it is not 
beer. Strong beer, small beer, and ale are always, 
here and in England, recognized as intoxicating 
drinks, as is shown by the very interesting opinion of 
the chancellor in the case cited, but the term ‘‘fer- 
mented beer” or ‘‘ beer”’ includes them all, and many 
more, besides, that are not intoxicating. The decision 
in People v. Wheelock is not therefore sustained by the 
authorities cited to support it. In Commissioners v. 
Taylor, 21 N. Y. 173, the defendant was charged with 
selling “ strong beer,’ and this court held it within 
the meaning of the term “strong and spirituous li- 
quors.’’ People v. Wheelock was cited and referred to 
in the opinion, but [I do not understand that it re- 
ceived the approval of the court. Indeed, the opinion 
recognizes the rule laid down in Rau v. People, supra, 
that a distinction must be made between such liquors 
as are *‘ capable of causing intoxication and those con- 
taining so small a percentage of alcohol that the hu- 
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man stomach cannot contain sufficient of the liquor to 
produce that effect,’’ aud cites spruce beer, lager beer, 
and others among the latter kind. Killip v. McKay, 
13 N. Y. St. Rep’r, 5, was an action for penalties un- 
der section 13, chapter 628, Laws 1857. The General 
Term of the fifth department held that the evidence 
in that case was susceptible of the construction that 
the * beer”’ that the witness drank had the taste and 
quality of ale or strong beer, and, although it might 
have been sold under the name of “lager beer,” pos- 
sessed properties which were intoxicating, and upheld 
the verdict of the jury. It thus appears that none of 
the cases, except People v. Wheelock, have attempted 
to give to the word “ beer’’ a meaning imputing an in- 
toxicating liquor, but all recognize the fact that some 
kinds of beer are intoxicating, and some are not. 
While it is not necessary to say that the word would 
include in its ordinary meaning such mild drinks as 
spruce beer or ginger beer it certainly would include 
lager beer, which is one of the best known, and prob- 
ably the most extensively used, of the malted liquors. 
But, as has been shown, lager beer is not to be deemed 
intoxicating, without the proof of the fact. I do not 
see therefore how, on proof of a sale of beer, the jury 
could say that it was strong beer, or intoxicating beer. 
It might have been lager beer; and, if it was, they 
were not authorized, on the proof, to find for the 
plaintiff. The proper rule is to require, iu all prosecu- 
tions for violation of the statute for selling beer, 
proof of the character and quality of the particular 
beverages sold. Full effect is thus given to the inten- 
tion of the Legislature to regulate the sale of those li- 
quors which are intoxicating, and the rules that must 
apply to all prosecutions of a criminal character are 
maintained. In this case, the jury might very wel] 
bave found from the plaintiff's evidence that the par- 
ticular beer drank by the plaintiff's husband was in- 
toxicating; but that question was withdrawn entirely 
from their consideration, and they were not permitted 
to exercise their judgment upon it. For this error the 
judgment should be reversed, and a new trial granted, 
with costs to abide the event. 


Vann, Haircut and PARKER, JJ., concur. 


BRADLEY, J. (dissenting), said: * *.* It is well 
understood that all spirituous liquors are intoxicating, 
and that all intoxicating liquors are not spirituous. As 
commonly used, the term “spirituous liquors” does 
not embrace fermented liquors. The latter may, or 
may not, bestrong and intoxicating. Some of it is, 
and some of itis not so. Nevinv. Ladue, 3 Den. 437. 
The question whether the words “intoxicating li- 
quors’’ embraced lager beer arose in Rau v. People, 63 
N. Y. 277. It was there remarked that the courts had 
not then been willing to take notice that lager beer 
was intoxicating, and therefore proof of the fact was 
essential to justify a conviction for a sale of it in vio- 
lation of the statute. In the Revised Statutes the li- 
quors which it was penal to sell at retail, without 
license, were designated as strong or spirituons. And 
in People v. Wheelock, 3 Parker, 9, it was held that the 
word “ beer,’’ in its ordinary sense, denoted a bever- 
age which was intoxicating, and came within the 
meaning of the words “ strong or spirituous liquors,”’ 
as used in the statute. That case was cited, with ap- 
parent approval, in Commissioners v. Taylor, 21 N. Y. 
173, 175, in which Nevin v. Ladue was cited and ex- 
plained. And such was the view of the court in Peo- 
ple v. Hart, 24 How. Pr. 289. There has also been some 
legislative import given to the word *‘ beer”’ in its use 
to designate a liquor used as a beverage. In the “act 
to suppress intemperance, and to regulate the sale of 
intoxicating liquors” (Laws 1857, chap. 628, § 5), as 
amended by Laws 1873, chapter 549, section 3, the in- 
hibited sale was applied to “strong or spirituous li- 
quors, wines, ale or beer.”” The evident purpose of the 





statute was to regulate the sale of intoxicating liquors, 
and those there expressly mentioned must be deemed 
within the intended legislative denunciation as such 
liquors. They are treated by the statute as intoxicat- 
ing liquors, and therefore within its purpose to place 
the regulated restriction upon their sale aud disposi- 
tion for use as a beverage. And it may be presumed 
that such legislative action and intent were founded 
upon the requisite information. Rumsey v. People, 19 
N. Y. 41, 47. It is a fact, of which notice may be taken, 
that there are fermented liquors and malt liquors 
which will produce intoxication; and in view of the 
statute and cases already referred to, the conclusion 
is fairly required that the word “ beer,’’ unqualitiedly 
applied to liquor sold or given away to be used asa 
beverage, presumptively imports intoxicating liquor, 
It was so held in Briffitt v. State, 58 Wis. 39. 


Fouwett, C. J., and Potter, J., concur. 


CARRIERS — SHIPPER ON FREIGHT TRAIN 
— NEGLIGENCE. 


KANSAS SUPREME COURT, DEC. 7, 1889. 


ATCHISON, TOPEKA & SANTA FE RAILROAD Co. y¥. 
LINDLEY. 

Where a shipper of stock was on a freight train accompany- 
ing two loads of his stock, which were being transported 
to market, and the train had attached to it a caboose for 
the shippers on the train to ride in, and while the train 
was stopping at a station, the conductor addressed the 
shipper as follows; ‘‘ You get on top, and help signal, 
until the last load of hogs comes up, and we will water 
them,”’—and the shipper voluntarily obeyed the order or 
direction, and got upon the train moving backward, and 
while on the top of the train, near to the end of a car, 
watching a brakeman trying to make a coupling, was 
severely injured by a sudden forward motion or jerk of 
the train, without any signal thereof, held, that as the 
shipper voluntarily placed himself in a position of known 
danger, and as he was not upon the top of the train to 
look after or care for his stock, the railroad company is 
not liable in damages for his injuries. 


RROR from Circuit Court, Sumner county. J. T. 
Herrick, judge. 


George R. Peck, A. A. Hurd and Robert Dunlap, 
for plaintiff in error. 


Charles Willsie and McDonald & Parker, for defend- 
ant in error. 


Horton, C. J. This was an action by D. C. Lindley 
against the Atchison, Topeka and Santa Fe Railroad 
Company for injuries received while travelling on & 
stock train, and resulted in a verdict against the com- 
pany for $9,650. McCambridge was the conductor of 
the train, Allen was the engineer and Guy the head 
brakeman. Lindley was a live-stock dealer, fifty years 
of age, residing in Albion, Harper county, in this 
State. He had shipped live-stock for thirty-four years. 
The alleged cause of action occurred on the 16th day 
of July, 1885. Lindley had shipped on the defendant's 
train one car-load of hogs, and one car-load of cattle, 
from Perth station, in Sumner county, to be trans- 
ported to Kansas City, Mo., and was on top of one of 
the stock-cars just before his injuries. He arrived at 
Eudora, a station between Topeka and Argentine, be- 
tween five and six o'clock in the morning. The train 
consisted of forty-five cars,loaded with stock. Soon after 
arriving at Eudora, eight or ten of the cars, with the 
caboose, broke or separated from the main train. The 
petition alleged, among other things, that ‘‘the coa- 
ductor then in charge of the train, totally disregard- 
ing the safety of human life, and being grossly care- 
less of the safety of the passengers on the train, and 
well understanding the culpably negligent manner in 
which the engineer was bandling the train, carelessly 








—- maeaieiiaiweoa naec@m@.s1|1aieoe @© oe «& © «Gr oe oh oe 


THE ALBANY LAW JOURNAL. 


93 











and negligently asked, directed and induced the plain- 
tiff to climb up on the top of the cars, and signal for the 
front portion of the train to be backed up so as to have 
the rear and front portion of the train coupled to- 
gether, and then signal the cars containing hogs need- 
ing water in the hind part of the train, so that the 
conductor could water them. That the front part of 
the train was then backed up to the hind portion of 
the train; and while the brakeman was between the 
ears making the coupling, and while plaintiff was on 
top of the cars, looking in an opposite direction from 
the engineer, the latter, then and there operating the 
engine of the train, did then and there, with gross and 
wanton negligence, and with utter disregard for hu- 
man life, without any warning suddenly throw open 
the throttle of. the engine, and turn on all the 
steam-power possible, so that the engine started up 
with the cars with so much force and power that the 
life of any human being upon the top of the train was 
unsafe. That the train started up so suddenly, and 
with such a tremendous jerk, that it threw the plain- 
tiff clear off his feet, and pitched him head foremost 
down upon the railroad track, where he would have 
been run over and mashed if he had not been snatched 
from his perilous condition.” 

The evidence upon the part of Lindley tended to 
show that when the train stopped at Eudora he got 
out of the caboose with McCambridge, the conductor, 
and T. V. Borland, another shipper having stock upon 
the train; that they walked up to the water-tank; 
that the engine and three car-loads of hogs had passed 
the tank; that the plaintiff then asked the conductor 
if he would not back up the train and water the three 
cars that had passed the tank; that the conductor said 
“No; the hogs are not yours;”’ that finally the train 
was backed up to water or shower the hogs; that the 
conductor, who was standing at the water-tank, look- 
ing down at Lindley and Borland, said, ‘*‘ You fellows 
stand down there, and when acar of cattle or horses 
come along that you don’t want watered, throw down 
your hands, and I will turn the water off, and when 
you come to a car-load of hogs, throw up your hands 
and I will shower them;” that Lindley and Borland 
did as the conductor suggested; that about a dozen or 
fourteen car-loads of hogs were then watered; that 
when the last car-load of those cars were watered the 
conductor looked down again and said to Lindley and 
Borland, ‘‘ You fellows get up on top and help signal 
until the last car-luad of hogs comes up, and we will 
water them; ” that Lindley and Borland got upon the 
top of the train as requested; that Lindley got upon 
the hind end, but stepped from there to a car near the 
engine; that Borland remained on the end car; that 
the train then backed down to where the detached 
portion of it was; that when the train got down tothe 
detached cars, it stopped quite a long time; that Lind- 
ley had curiosity enough to walk down where Bor- 
land was; that at this time the train was standing 
still; that when the plaintiff came near to where Bor- 
land was, the brakeman was in the act of coupling the 
cars; that the plaintiff saw Borland looking down at 
him; that plaintiff walked up toward Borland and got 
near the end of the car; that just at that moment 
Borland threw up his hands and said “ Look out!” 
that the crash then came; that the coupling-pin broke 
and the cars separated; that Lindley fell off and was 
severely bruised and injured. 

The court charged the jury, among other things, as 
follows: “If you find, from the evidence, that the 
Plaintiff went upon the top of the train at the request 
of the conductor of the train to assist the trainmen in 
giving signals to the engineer to back up the train for 
the purpose of coupling onto the part which had been 
detached, you would be justified in finding that he 
went upon the train voluntarily, as the conductor, in 
80 doing, would be acting beyond the scope of his em- 





ployment.” The jury also made the following find- 
ings of fact: ‘‘ Who made the coupling at the time of 
the accident, and was he the head brakeman? Guy, 
the head brakeman. Was the plaintiff, D. C. Lindley, 
watching the brakeman between the cars making the 
coupling at the time of the accident? Yes. Was it a 
part of the duties of the plaintiff, D. C. Lindley, in 
taking care of the two car-loads of stock on the train 
to assist the trainmen in managing, running or coup- 
ling the cars on the train, and in making signals to the 
engineer? No.” The plaintiff contends that he was 
thrown or pitched off of the top of the car by a sudden 
forward motion of the train; and in this he is sup- 
ported by the findings of the jury. The defendant in- 
sists that Lindley felloff the car while the slack of the 
train was running out. 

The important question in the case is whether, 
under the allegations of the petition, the testimony of 
the plaintiff, the instructions of the court, and the 
special findings of the jury, the plaintiff is entitled to 
recover. Wethink not. Lindley knew, according to 
his own testimony, the places of danger and safety upon 
the train. He was under no obligation to climb upon 
the top of the train and signal the conductor or any 
other employee. ‘ Out of curiosity,” he walked down 
to the end of the car, where the brakeman was coup- 
ling the train, At the time of the accident, he was 
watching the brakeman coupling the cars. He as- 
sumed a position on the top of the cars which he knew 
was particularly dangerous and perilous. It was not 
necessary for him to be there to care for his stock, or 
asa passenger. The order or direction of the con- 
ductor to him ‘‘ tu go on top of the cars and help sig- 
nal” was entirely without the routine of the con- 
ductor’s duties; and as it was voluntarily obeyed by 
Lindley, it could not fasten any liability on the rail- 
road company. If he acted as an employee or brake- 
man, it was of his own volition. He occupied merely 
the position of a passenger who voluntarily assumed a 
very dangerous position to make signals at the request 
of the conductor, as a matter of accommodation. 

In McCorkle v. Railway Co., 16 N. W. Rep. 714, it is 
said: ‘* Plaintiff got off a cattle train at night to ex- 
amine his cattle, when the train stopped for that pur- 
pose, and not hearing the signal to start, attempted to 
get on afreight-car after the train had started, be- 
cause he supposed, from the ‘lively rate’ the train was 
moving be would not be able to get on the ‘ caboose,’ 
at the rear of the train, which had been provided for 
passengers. At the time he attempted to get on the 
freight-car he had a ‘ prod-pole’ and a lantern in his 
hand. His foot caught in a hole caused by a defective 
plank in the bridge over which the train was passing, 
and he fell from the car and was injured. Held that 
he was guilty of contributory negligence, and not en- 
titled to recover.” 

In Railroad Co. v. Langdon, 92 Penn. St. 21, it is 
said: ‘On the other hand, should a passenger insist 
upon riding upon the cow-catcher in the face of a rule 
prohibiting it, and asa consequence should be injured, 
I apprehend it would be a good defense to an action 
against the company, even though the negligence of 
the latter’s servants was the cause of the collision or 
other accident by which the injury was occasioned; 
and if the passenger, thus recklessly exposing his life 
to possible accidents, were a sane man, more especially 
if he were a railroad man, it is difficult to see how the 
knowledge, or even the assent, of the conductor to his 
occupying such a position could affect the case. There 
can be no license to commit suicide. It is true, the 
conductor has the control of the train and may assign 
passengers their seats; but he may not assign a pas- 
senger to a seat on the cow-catcher, a position on the 
platform or in the baggage-car. This is known to 
every intelligent man, and appears upon the face of 
the rule itself. He is expressly required to enforce it, 
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and to prohibit any of the acts referred to, unless it be 
riding upon the cow-catcher, which is so manifestly 
dangerous and improper that it has not been 
deemed necessary to prohibit it. We are unable to 
see how a conductor, in violation of a known rule 
of the company, can license « man to occupy a 
place of danger so as to make the company respon- 
sible.”’ 

In Railroad Co. v. Greiner, 113 Penn. St. 600, it is 
said: ‘‘ Where one negligently, and without excuse, 
places himself in a position of known danger, and 
thereby suffers an injury at the hands of another, 
either wholly or partially by means of his own act, he 
cannot recover damages for the injury sustained. The 
contributory negligence which prevents recovery for 
an injury however must be such as co-operates in caus- 
ing the injury, and without which the injury would 
not have happened.” 

In Railway Co. v. Miles, 13 Am. & Eng. Rail. Cas. 10, 
itissaid: “ But there are certain portions of every 
railroad train which are so obviously dangerous for a 
& passenger to occupy, and so plainly not designed for 
his reception, that his presence ‘there will constitute 
negligence as a matter of law, and preclude him from 
claiming damages for injuries received while in such 
position. A passenger who voluntarily and unneces- 
sarily rides upon the engine or the tender, or upon the 
pilot or bumper of the locomotive, or upon the top of 
a car, or upon the platform, cannot be said to be in 
the exercise of that caution and discretion which the 
law requires of all persons who are of full age, of sound 
mind, and ordinary intelligence. * * * ” 

In Flower v. Railroad Co., 69 Penn. St. 210; 8 Am. 
Rep. 251, an engine with one freight-car had been de- 
tached from a train, and was stopped at a water sta- 
tion. The fireman requested a small boy, standing 
near, to put in the hose and turn on the water. While 
he was clinging on the tender to do this, the other 
freight-cars belonging to the train came down without 
a brakeman, and struck the car behind the tender. 
The boy fell and was crushed to death. The court held 
that the company owed no special duty to the boy, 
saying: ‘* The case turns wholly on the effect of the 
request of the fireman, who was temporary engineer. 
Did that request involve the company in the conse- 
quences? * * * The fireman, through his indo- 
lence or haste, was the cause of the boy’s loss of life. 
Unless his act can be legally attributed to the company, 
it is equally clear the company was not the cause of 
the injury. The maxim, qui facit per alium facit per 
se, can only apply where there is an authority, either 
general or special. It is not pretended there was a 
special authority. Was there a general authority which 
would comprehend the fireman’s request to the boy to 
fill the engine-tank with water? This seems to be 
equally plain without resorting to the evidence given 
that engineers are not permitted to receive any one on 
the engine but the conductor and fireman or superin- 
tendent; that it is the duty of the fireman to supply 
the engine with water; that he has no power to invite 
others to do it, and can leave his post only on a neces- 
sity.” 

In Railroad Co. v. Jones, 95 U. 8. 439, Jones was one 
of a party of men employed by a railroad compauy in 
constructing and repairing its roadway. They were 
usually couveyed by the company to and from the 
place where their services were required, and a box- 
car was assigned to their use. Mr. Justice Swayne, 
delivering the opinion of the court, said: *‘ The plain- 
tiff had been warned against riding on the pilot, and 
forbidden to do so. It was next to the cow-catcher, 
and obviously a place of peril, especially in case of col- 
lision. There was room for him in the box-car. He 
should have taken his place there. He could have 
gone into the box-car in as little, if not less, time than 
it took toclimb to the pilot. The knowledge, assent 








or direction of the company’s agents as to what he did 
is immaterial. If told to get on anywhere, that the 
train was late and that he must hurry, this was no 
justification for taking such a risk. As well might he 
have obeyed a suggestion to ride on the cow-catcher, or 
put himself on the track before the advancing wheels of 
the locomotive. The company, though bound to a high 
degree of care, did not insure his safety. He was not 
an infant, nor non compos. The liability of the com- 
pany was conditioned upon the exercise of reasonable 
and proper care and caution on his part. Without the 
latter the former could not arise. He and another 
who rode beside him were the only persons hurt upon 
the train. All those in the box-car, where he should 
have been, were uninjured. He would have escaped 
siso if he had been there. His injury was due to his 
own recklessness and folly. He was himself the author 
of his misfortune. This is shown with as near an ap- 
proach to a demonstration as any thing short of mathe- 
matics will permit.”’ 

ln Railway Co. v. Propst, 83 Ala. 518, it was decided 
that “‘a railroad company is liable, as principal, for 
injuries received by a person who was employed by 
the conductor of a freight train as a brakeman during 
the trip, while acting under the orders of the con- 
ductor in coupling cars; but not if the person so aet- 
ing and injured was only a passenger who was not em- 
ployed by the conductor, nor under any obligation to 
obey his orders.” In the opinion rendered by Chief 
Justice Stone it was said that, ‘“‘so far as this count 
informs us, the plaintiff was a mere passenger on the 
train; and so far asthe right to control or direct the 
movements of the plaintiff is shown in this count, the 
conductor would have had as much authority over any 
other passenger, or even a by-stander, as be had over 
him. Such order or direction, as averred, is eutirely 
without the routine of the conductor’s duties.”’ 

In Railway Co. v. Propst, 85 Ala. 203, the conductor 
addressed the plaintiff as follows: ‘ Will, come here, 
and make this coupling for me;’’ and the plaintiff 
was injured in conforming to this order or request. 
The court said such an order or direction could not 
fasten a liability on the railroad corporation. See also 
Gilliam v. Railroad Co.,70 Ala. 268; Howard v. Rail- 
road Co., 41 Kan. 403. 

We are referred to Railroad Co. v. Horst, 93 U.S. 
291, as decisive in favor of the recovery of the plain- 
tiff. That case decides that a shipper accompanying 
his stock on the train is entitled to the rights of a pas- 
senger, but in many particulars widely differs from 
this. In that case the shipper was commanded by the 
conductor to get out of the caboose, and go on top of 
the train, because the caboose was about to be de- 
tached. The shipper had no choice but to obey, or 
leave his stock to go forward without any one to ac. 
company or take care of them. In this case there 
was a caboose accompanying the train, where the 
plaintiff might have ridden in safety. He did not go 
upon the top of the train to accompany his stock, or to 
take care of them. He went, as before stated, merely 
to comply with the order or request of the conductor 
to assist in signalling the train. The other cases re- 
ferred to by the plaintiff are not contrary, we think, 
to the law as before declared. 

In answer to one of the questions, the jury stated 
that the plaintiff was not ** guilty of negligence in go- 
ing on top of the train at Eudora just prior to the ae- 
cident.”” This finding of the jury however is not con- 
clusive. If the plaintiff's evidence, with all the legiti- 
mute inferences, which a jury might reasonably draw 
from it, is insufficient to sustain a verdict in bis favor, 
so that a verdict for the plaintiff, if one should be re 
turned, would be set aside, the court may properly di- 
rect a verdict for the defendant without submitting 
the evidence to the jury. In Railroad Co. v. Plunkett, 
25 Kan. 188, the jury found that Plunkett, at the time 
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of his injuries was in the exercise of reasonable and 
ordinary care. This finding was not considered suffi- 
cient to authorize the verdict, in view of the testi- 
mony and the other findings. Mr. Justice Valentine, 
in that case, said: “If the findings in detail contra- 
dict the general findings we may order the judgment 
to be rendered in accordance with the findings in de- 
tail, and wholly ignore the general findings. For in- 
stance, where a question of negligence arises in the 
case, the jury cannot be allowed to say conclusively, 
after finding certain special facts, that these facts con- 
stitute negligence, when in fact and manifestly they 
do not constitute negligence.’’ 

Finally, it is claimed that although Lindley might 
have been guilty of contributory negligence, he is en- 
titled to recover because the conductor and engineer 
of the railroad company were guilty of gross negli- 
gence. Neither the findings of the jury nor the testi- 
mony introduced in the case establish that the com- 
pany or any employee was guilty of such gross negli- 
gence as amounted to wantonness. Railway Co. v. 
Rice, 38 Kan. 398; Railway Co. v. Whipple, 39 id. 531. 
Allen, the engineer, testified that the fireman signalled 
him to stop. Bradshaw, the fireman, testified that 
Guy, the head brakeman, signalled him. he jury 
found that the engineer did not see the plaintiff on 
top of the train just prior to the accident; therefore 
he was not actuated either by gross negligence or 
malice toward him or any one slise. The conductor did 
not give the engineer the signal to move forward. The 
jury, in returning their answers about the negligence 
of the employees of the train, found as follows: 
“Were any of the men who were running or operating 
the train guilty of any negligence at the time of 
accident? If yes, in what did it consist? Answer. 
Yes; in the hurried manner in which the employees 
of the train managed the same. Question. Did the 
engineer who was operating the engine at the time of 
the accident to the plaintiff, and just prior thereto, 
use ordinary care in handling the engine? A. No.”’ 
These answers do not tend to show malice or gross 
negligence. 

The judgment of the District Court will be reversed, 
and the cause remanded for a new trial. All the jus- 
tices concurring. 

[See N. O., etc. R. Co. v. Harrison, 48 Miss. 112; 12 
Am. Rep. 356.—Ep.] 


—_—_+___——_ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ASSIGNMENT FOR CREDITORS — FRAUD — ATTACH- 
MENT.—(1) Goods and chattels assigned by a debtor to 
defraud creditors being attachable in the hands of his 
assignee at the suit of a defrauded creditor (Rinchey 
v. Stryker, 28 N. Y. 45; Frost v. Mott, 34 id. 253; 
Thurber v. Blanck, 50 id. 80; Anthony v. Wood, 96 id. 
180) the sheriff or his indemnitors may defend the tak- 
ing of such goods by showing that it was under avalid 
attachment, and that the assignment was fraudulent 
as to the attaching creditor. (2) Such taking may be 
justified even if the attachment be vacated, provided 
it was valid when the taking occurred. (3) In an ac- 
tion by an assignee for the conversion of property 
covered by the assignment, a ruling that defendants 
May not so justify the taking, and attack the validity 
of the assignment, cannot be supported on the ground 
that the debt and the papers on which the attachment 
issued were not proved, and therefore the attachment 
may have been void for want of jurisdiction, where the 
ruling was made before defendants had any oppor- 
tunity to prove the attachment proceedings. Nov. 26, 
1889. Hess v. Hess. Opinion by Andrews, J. Re- 
Versing 5 N. Y. Supp. 959. 





CEMETERIES — STREET ASSESSMENTS — STATUTES — 
REPEAL.—Laws of New York of 1871, chapter 154, pro- 
viding that the lands of cemetery associations in the 
city of Buffalo shall be exempted from taxes, rates 
and assessments, except assessments for grading or 
paving streets or sidewalks in front of and bounded 
on the lands of said associations, is not repealed by 
Laws of New York of 1879, chapter 310, providing that 
‘“‘no land actually used and occupied for cemetery 
purposes shall be sold under execution for any tax or 
assessment,’’ as the latter is a general law, and there is 
nothing to indicate the legislative intention that it 
should repeal the special statute. It is not questioned 
but that prior to the passage of chapter 310, Laws of 
1879, the local authorities possessed the power of 
making an assessment for grading and paving adjoin- 
ing plaintiff's premises. Cemetery v. City of Buffalo, 
46 N. Y. 506. But the act referred to is a general act, 
and declares that no land actually used for cemetery 
purposes shall be sold under execution for any tax or 
assessment. If that act be applicable to lands owned 
and used for cemetery purposes within the limits of 
the city of Buffalo, the assessment in question is un- 
lawful. The act of 1879 did not in terms repeal other 
statutes then existing. Whether it did repeal by im- 
plication the local and special acts uuthorizing the as- 
sessment in question is therefore one of legislative in- 
tent. It isa rule of construction that a special statute 
providing for a particular case, or applicable to a par- 
ticular locality, is not repealed by a statute general in 
its terms and application, unless the intention of the 
Legislature to repeal or alter the special law is mani- 
fest, although the terms of the general act would be 
taken strictly, and but for the special law include the 
case or cases provided for by it. Van Denburgh v. Vil- 
lage of Greenbush,66 N.Y. 1; Whipple v.Christian,80 id. 
523. A brief reference to the statutes discloses that at 
at the time of the passage of the act referred to, an as- 
sessment of the character of the one in question was au- 
thorized by local statutes relating to lands within the 
limits of the city of Buffalo. It is apparent therefore that 
the right to make an assessment against the lands of 
cemetery associations, within the limits of the city of 
Buffalo, was provided by local laws applicable to that 
city alone. Therefore, within the rule laid down in the 
cases cited supra, the Legislature will not be presumed 
to have intended their repeal by the enactment of 
chapter 310 of the Laws of 1879, unless such intention 
is manifest. Our attention is called to but one feature 
of the enactment from which it is claimed an inference 
of an intention to repeal the local act can be drawn. 
It is claimed that such intent is inferable from the 
fact that the city of Rochester is expressly excluded 
from its provisions. We think McKenna v. Edmund- 
stone, 91 N. Y. 231, is authority for denying that the 
exemption affords an inference of such intention. 
Second Division, Dec. 10, 1889. Buffalo Cemetery As- 
sociation v. City of Buffalo. Opinion by Parker, J. 
Bradley and Haight, JJ., not sitting. Affirming 43 
Hun, 127. 


EMINENT DOMAIN—DAMAGES—OPINION EVIDENCE.— 
(1) In an action for damages for injury to property by 
the erection and maintenance of an elevated railroad, 
the opinious of witnesses as to what the fair rental 
value of the property would be if the railroad had not 
been built are inadmissible. Teerpenning v. Insurance 
Co., 43 N. Y. 279; Marcly v. Shults, 29 id. 346. (2) At 
the trial there was abundant evidence that the actual 
rental value of similar property in the same street had 
diminished from $1,600 or $1,800 a year to $600 or $900, 
and that after the erection of the road business in the 
street commenced to fall off, and left the street, on ac- 
count of the dirt and smoke from defendant's train. 
Held, that this evidence of itself, was sufficient to es- 
tablish a depreciation of $900 a year in the rental value 
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of the property, and the admission in evidence of the 
opinion of a witness as to what the rental value of the 
property would have been if the road had not been 
built, though inadmissible, was no ground for reversal ; 
the jury having rendered a verdict for only $2,500, the 
road having been operated six years. Nov. 26, 1889. 
McGean v. Manhattan Ry. Co. Opinion per Curiam. 
Earl, J., dissenting. 


INSURANCE — APPLICATION — ERRORS OF AGENT —- 
MUTUAL BENEFIT—REFUSAL TO MAKE ASSESSMENT.— 
(1) Where an applicant for life insurance gives true 
auswers to the questions put to him as the basis of in- 
surance, but an authorized agent of the insurance 
company inserts in the application false answers, the 
company, and not the insured, is responsible for such 
falsity, and it is no defense to an action on the policy. 
Grattan v. Insurance Co., 80 N. Y. 281; 92 id. 274; Mil- 
ler v. Insurance Co., 107 id. 292; Bennett v. Insurance 
Co., 106 id. 243. (2) A benefit society, which by its cer- 
tificate of membership is bound to pay upon the death 
of a member such sum as may be realized by an as- 
sessment upon its members for adeath claim, not ex- 
ceeding a certain amount, is liable to an action at law 
for the damages sustained by a beneficiary by reason 
of its breach of contract in refusing to levy such as- 
sessment. When the defendant refused to make an 
assessment it violated its contract and became liable 
to the plaintiff for the damages caused by such viola- 
tion; and such damages, like‘all damages for breaches 
of contract, can be recovered by an action at law. So 
it has been held in many analogous cases. Peck v. As- 
sociation, 5 N. Y. Supp. 215; Freeman v. Society, 42 
Hun, 252; Cumming v. Mayor of Brooklyn, 11 Paige, 
596, 602; Fulmer v. Association, 12 N. Y. St. Rep. 347; 
Fitzgerald v. Association, 5 N. Y. Supp. 837; Leuders’ 
Executor v. Insurance Co., 12 Fed. Rep. 465; Earn- 
shaw v. Society, 68 Md. 565; Jackson v. Association, 
73 Wis. 507; Burland v. Association, 47 Mich. 424; Tay- 
lor v. Relief Union, 94 Mo. 35; Protective Union v. 
Whitt, 36 Kan. 760; Association v. Lemke, 40 id. 142; 
Association v. Riddle, 91 Ind. 84. Nov. 26, 1889. 
O’ Brien v. Home Benefit Society. -Opinion by Earl, J. 
Affirming 4 N. Y. Supp. 275. 

NEGLIGENCE—EVIDENCE—INSTRUCTIONS.—In an ac- 
tion for personal injuries caused by a fall on defend- 
ants’ stairway, the complaint alleged that the accident 
was occasioned by defendants’ negligent removal of 
treads from the stairs between two certain floors, but 
did not specify at what particular place on such stairs 
the treads had been removed. The stairs between the 
two stories were divided into two flights, both of which 
had been used for some days, and the testimony was 
conflicting as to which flight the fall occurred upon. 
Held, error to confine the jury to a consideration of 
one of such flights as the place where the fall occurred. 
Second Division, Nov. 26, 1889. Barker v. Poulson. 
Opinion by Potter, J. Reversing 21 Jones & 8. 542. 

RAILROADS—STREET—NEGLIGENCE—EVIDENCE.—In 
an action against a street railroad company for injuries 
sustained by being run over by defendant's car, after 
plaintiff had fallen on the track, where it is undis- 
puted that the track at that place was icy and slippery, 
evidence that there had been no storm for two days 
before the accident is inadmissible for any purpose. 
Nov. 26, 1889. Silberstein v. Houston, W. St. & P. F. 
R. Co. Opinion by Peckham, J. Ruger, C. J., and 
Danforth J., dissenting. Reversing 4 N. Y. Supp. 
843. 


SHIP—COLLISION — UNUSUAL LIGHTS.—In an action 
for damages caused by a collision of vessels, where the 
evidence shows that defendant’s vessel displayed un- 
usual lights, which misled the pilot on plaintiff's boat, 
and the testimony on either side regarding the occur- 
rences immediately before the collision is in direct 








conflict upon material matters, the verdict of the jury, 
whose determination rested upon 2 consideration of 
the conduct of the vessels at and before the collision, 
will not be disturbed. Nov. 26, 1889. Chase v. Belden, 
No opinion. Gray, J., dissenting. Affirming 1 N. y, 
Supp. 48. 


STATUTE OF FRAUDS — SALE OF GOODS — WILIS — 
POWERS.—(1) A creditor, by parol agreement with the 
debtor, took the bonds, held as collateral security, in 
satisfaction of the debt, and discharged the debtor. 
The bonds were paid to.the creditor, and the surplus 
was accepted by the debtor’s representatives. Held, 
that the contract was fully executed, and the statute 
of frauds relative to sales has no application thereto, 
(2) A debtor, who held certain bonds as a legatee 
under a will with power to sell them, turned them 
over to his creditor in satisfaction and discharge of 
his debt. Held, that as the transaction in effect 
amounted to asale it would be upheld, without con- 
struing the will as to the legatee’s power to pledge the 
bonds. Nov. 26, 1889. Brown v. Farmers’ Loan & 
Trust Co. Opinion by Finch, J. Affirming 4 N. Y, 
Supp. 422. 


SUPPLEMENTARY PROCEEDINGS—RECEIVER’'S TITLE 
—LIENS—PLEADING.—Code of Civil Procedure of New 
York, section 2468, vests the property of a judgment 
debtor in a receiver appointed in supplementary pro- 
ceedings ‘‘ from the time of the filing of the order’’ ap- 
pointing him. Section 2469 provides that where an order 
for the debtor's examination bas been served, the re- 
ceiver's title “extends back so as to include the per- 
sonal property of the judgment debtor at the time of 
the service of the order.” Under section 3343 * per- 
sonal property ”’ includes evidences of debt. Laws of 
New York of 1885, chapter 342, provides that a 
material-man’s lien shall be acquired upon * filing the 
notice.”” Held, that in an action by a receiver of a 
contractor appointed in supplementary procecdings, 
for a claim due from the owner at the time such sup- 
plementary proceedings were commenced, which ac- 
tion was begun several months after service of the 
order for the contractor’s examination in the supple- 
mentary proceedings, an answer alleging that the claim 
was subject to liens filed and in existence “at and 
prior to the commencement of this action,’’ without 
averring that they were filed prior to the commence- 
ment of supplementary proceedings, is insufficient. 
It is well settled that dealings in good faith between 
the owner of a building and acontractor for its con- 
struction, before the filing of a notice of lien, are pro- 
tected. The second section of the act of 1885 protects 
persons entitled to file notice of lien against collusion 
and fraudulent payments made, or incumbrances 
created, by the owner to defeat the purposes of the 
act, although notice of lien had not then been filed. 
This section recognizes the rule which has been fre- 
quently declared that the owner is protected in re- 
spect of payments to the contractor made bona fide 
before the filing of notice of lien, and this although 
the notice was filed within the statutory time; and an 
obligation to pay a third person is regarded as equiva- 
lent to payment to the extent of the obligation. Car- 
man v. MocIncrow, 13 N. Y. 70; Crane v. Genin, 60 id. 
127; Gibson v. Lenane, 94 id. 183; Lauer v. Dunn, 115 
id. 406. Wethink the plaintiff, as receiver, has the 
superior claim. He stands, as the assignee of the 
claim of the contractor against the defendant, by 4 
title which antedates the filing of the notices of lien. 
When the liens were filed there was a debt owing by 
the defendant. If the proceedings instituted by the 
creditor whom the plaintiff represents had been 
abandoned, the liens would have had priority; but 
not having been abandoned, and the equitable lien ex- 
isting when the liens were filed having been converted 
into a legal title as of a time anterior to the filing of 
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the liens, the right to the debt, as between the plain- 
tiff and the lienors, vested in the former. The plain- 
tiff, we think, stands in as good a position at least as 
+, prior to the filing of the liens, the contractor had 
in good faith assigned his claim against the defend- 
aut to the creditor in the supplementary proceedings, 
as security for his debt. The assiguee under such an 
assigument, according to the general current of au- 
thorities, would take precedence over lienors under 
liens subsequently filed. Superintendent, etc., v. 
Heath, 15 N. J. Eq. 22; Craig v. Smith, 37 N. J. Law, 
549; Dorestan v. Krieg, 66 Wis. 604; Copeland v. Man- 
ton, 22 Ohio St. 398. We understand the general rule 
to be that lienors, on filing notices of lien, take their 
liens subject to any rights theretofore acquired by 
third persons in good faith from or under the con- 
tractor, and that whatever right such persons may as- 
sert against him or the owner in or to the debt, 
whether such rights spring from voluntary arrange- 
ment or contract, or are acquired by operation of law, 
may also be asserted against persons who, as laborers 
or material-men, might have previously filed notices 
of lien, but omitted to do so. Nov. 26, 1889. Me- 
Corkle v. Herrman. Opiuion by Andrews, J. Revers- 
ing 5 N. Y. Supp. 881. 


WILLS — CONSTRUCTION — APPEAL — REVIEW. — (1) 
Under a will giving the residue of testator’s property 
to his executor in trust, with directions to invest it, 
and use so much as the trustee shall deem necessary 
for the proper care and maintenance of testator’s son 
during his life, the son is entitled to support according 
to his condition in life, though he is able to support 
himself, and the trustee is to exercise his discretion as 
to whether he shall deliver money to the son, or pro- 
vide necessaries for him. (2) Where there is some evi- 
dence to support each finding of the trial court, and 
those findings have been affirmed by the General Term 
of the Supreme Court, the Court of Appeals will affirm 
the judgment. Second Division, Nov. 26, 1889. Holden 
vy. Slrong. Opinion by Haight, J. Follett, C. J., not 
sitting. Affirming 34 Hun, 625. 


——_>____- 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CARRIERS — PASSENGERS — CONNECTING LINES. — 
Where defendant sells plaintiff a first-class railroad 
ticket over its own and other lines, containing a pro- 
vision that in selling the ticket defendant acted only 
as agent, and was not responsible beyond its own lines, 
plaintiff cannot recover against defendant for being 
ejected from a first-class car, and being compelled to 
travel in a smoking-car, on one of the other lines. The 
question of the liability of a railroad selling a through 
ticket beyond its own terminus, and over connecting 
roads, has been much discussed, and different opinions 
have prevailed. The same question has arisen with 
regard to the liability of the receiving company for 
freight shipped beyond its own terminus over connect- 
ing lines of transportation, but the existence of such 
liability seems now too firmly established to justify 
further discussion. There exists respectable authority 
to the effect that a distinction exists in this respect 
between the carriage of goods and of passengers. 
Hutch. Carr. 464; 2 Redf. Railw. 313. Other authorities 
hold that there are no substantial distinctions between 
the rules governing the two subjects. Quimby v. Van- 
derbilt, 17 N. Y. 313. In principle we can see no dis- 
tinction. It has been contended that it is wltra vires 
for railroad corporations to contract to carry beyond 
their own lines, but the great weight of authority un- 
questionably is that, however that may be, the carrier 

t engages in such an undertaking is estopped from 
denying its obligation to perform it. In Hutchinson 








Carriers (p. 117) it is said with regard to the carriage of 
goods: ‘It is universally conceded that he may bind 
himself by an express contract to carry to any distance 
or to any destination, whether the carriage can be ac- 
complished by bis own means of conveyance, upon his 
own route, or will require the employment of agents 
or subsidiary carriers beyond it. In this respect he 
may bind himself to the same extent as other con- 
tracting parties, even to the performance of impossi- 
bilities, if he will.’”’ The obligation to convey passen- 
gers over its own line not only exists as a public duty, 
independently of any contract to do so, but from con- 
siderations of public policy it cannot even be modified 
by contract so as to exempt the carrier from the duty 
to protect the passenger from consequences of negli- 
gence of its agents and servants. Railway Co. v. Mo- 
Gown, 65 Tex. 640. Beyond its own line a different 
rule in some respects prevails. It is only because the 
carrier has voluntarily contracted to do so that it can 
be required to transport a passenger over any other 
than its own line; and it results that, like other con- 
tracting parties, it may define the terms and limit the 
extent of its undertaking over other lines, insomuch 
as may be required to leave upon them the responsi- 
bilities of their own negligence. The case of Railroad 
Co. v. Schwarzenberger, 45 Penn. St. 208, was for the 
recovery of damage for the loss of baggage. The ticket 
sold by defendant to the passenger contained a stipu- 
lation as follows: ‘In selling this ticket for passage 
over roads west of Pittsburgh the Pennsylvania Rail- 
road Company acts only as agent for the western lines, 
and assumes no responsibility west of Pittsburgh.” 
The court says: ‘The defendants are not common 
carriers except between Philadelphia and Pittsburgh. 
They were under no obligation to carry plaintiff be- 
yond the termination of their route, or to transport 
his luggage. It is true, they received the fare for the 
whole distance from Philadelphia to Cincinnati, and if 
that were all, it might raise a presumption of an agree- 
ment to carry over the entire route between the two 
cities. But contemporaneously with the receipt of the 
fare, and as evidence of the contract into which they 
entered, they gave to the plaintiff a ticket informing 
him that they assumed no responsibility for his car- 
riage, and of course for the carriage of his baggage, be- 
yond Pittsburgh. They notified him that they acted 
ouly as agents for the carriers whose route extended 
west from Pittsburgh, and not at all for themselves. 
With this express disclaimer of personal liability, there 
is no possibility of implying an engagement. It is not to 
be doubted that the defendants could act as agents for 
a connecting railroad line, and if they could, the con- 
tract for carriage between Pittsburgh and Cincinnati 
was with the principals of defendants, and not with 
themselves. Their own engagement was performed 
when they had transported plaintiff to Pittsburgh, and 
delivered his baggage to the carriers on the connecting 
railroad beyond, leading to Cincinnati. * * * 

carrier * * * may not release himself from re- 
sponsibility for want of ordinary care. Here however 
was no attempt by defendants to limit their responsi- 
bility as common carriers. There was nothing more 
than an express refusal to assume an additional and 
unusual liability, a careful guarding against the impli- 
cation of a contract, which without the notice, might 
have arisen from the fact that the passage-money for 
the entire distance to Cincinnati was here received. 
* * * This is the whole case. The plaintiff breaks 
down in the beginning. He fails to prove that these 
defendants contracted to carry bim and his baggage 
beyond Pittsburgh. His remedy therefore is not 
against them, but against the company which under- 
took for that portion of the route upon which the 
carpet-bag was lost.” It is equally clear in the case 
before us that the defendant's liability for negligence 
was by the express terins of the contract confined to 





98 THE ALBANY LAW JOURNAL. 














its own line, and that it made the contract for the 
transportation of the passenger over the line where 
the alleged wrong was committed only as the agent of 
the corporation operating such line; and we conclude 
that, not being bound by its charter as a public car- 
rier, or by contract, express or implied, to transport 
the plaintiff over the Illinois Central railroad, the de- 
fendant was not liable in this action, and the court 
properly so charged the jury. Tex. Sup. Ct., Oct. 18, 
1889. Harris v. Howe. Opinion by Heury, J. 


CONSTITUTIONAL LAW — VESTED RIGHTS — SALE OF 
corron.—Laws of North Carolina of 1887, chapter 81, 
as amended by the Laws of 1889, chapter 321, provides 
that any person who shall buy or sell cotton in the 
seed in quantity less than that usually baled, and shall 
fail to reduce such sale to writing, signed by all the 
parties thereto and witnessed by two witnesses, and 
to deliver such receipt to the nearest justice of the 
peace to docket the same for the inspection of all per- 
sons, shall be guilty of a misdemeanor, etc., and that 
this act shall only apply to certain counties. Held, 
that the act is not constitutional. (1) We must pre- 
sume that the provision of the Code referred to was, 
in the opinion of the General Assembly, insufficient 
to afford adequate protection to the producers of a 
great staple in the three counties mentioned in the 
law under which the bill of indictment is drawn, and 
therefore persons who dispose of small quantities of 
loose cotton, even in daylight, were required to exe- 
cute a receipt that might prove valuable in tracing 
the movements of a thief. Wecan see how it might 
have been passed with a view to afford pecessary pro- 
tection to property, and when it proposes upon its face 
to mete out the same punishment for a violation of its 
provisions to seller and buyer, we cannot go behind 
the manifest meaning of the act, according to all legal 
rules of construction, and hunt for a hidden intent 
under the guise of regulating trade to restrict the 
rights of any class of persons to enjoy the fruits of 
their own labor. Powell v. Com., 114 Penn. St. 276; 
Soon Hing v. Crowley, 113 U. 3. 703. A statute de- 
claring it unlawful within certain counties to transport 
or move, after sunset and before suurise, any cotton 
in the seed, has been declared constitutional and valid 
as an exercise of the police power by the Appellate 
Court of Alabama. Davis v. State, 68 Ala. 58. Speak- 
ing of laws that apply only to particular localities or 
particular classes, Judge Cooley says: ‘If the laws 
be otherwise unobjectionable, all that can be required 
in these cases is that they be general in their applica- 
tion to the class or locality to which they apply, and 
they are then public in character, and of their pro- 
priety and policy the Legislature must judge.’* 
Cooley Const. Lim., marg. p. 390; id. *596. Though 
this court was the first in the American Union to as- 
sert and exercise the salutary power to declare ‘an act 
of the Legislature unconstitutional, it has shown its 
conservative spirit by refusing to pass upon or ques- 
tion the power of this co-ordinate branch of the gov- 
ernment, equal in dignity and clothed with more ex- 
tensive discretionary power, except when the violation 
of the organic law is palpable. The police power, under 
our Federal system of government, has been left with 
the States, and the only limit to its exercise in the 
enactment of laws by their Legislatures is that they 
shall net prove repugnant to the provisions of the 
fundamental lay, the State Constitution, and the 
Federal Constitution, with the laws made under its 
powers. Cooley Const. Lim. *574, The extent to which 
State laws have been sustained under this reserved 
power will appear by reference to a few Jeading cases. 
Landing Co. v. Slaughter-house Co., 111 U. 8. 746; Beer 
Co. v. Massachusetts, 97 id. 25; Bertholf v. O’ Reilly, 
74 N. Y. 509; Woods v. State, 36 Ark. 36; State v. 
Mugler, 29 Kan. 252; Phelps v. Racey, 60N. Y. 10; City 








of New Orleans v. Stafford, 27 La. Aun. 417; Thorpe 
v. Railroad Co., 27 Vt. 140; Cooley Const. Lim., marg, 
pp. 587, 595. (2) It remains to discuss the other posi- 
tion, that the statute under consideration is iu con. 
flict with the fourteenth amendment of the Constitu. 
tion of the United States. If we have shown by the 
authorities cited and reasons adduced that such local 
legislation does not come within the inhibition of the 
organic law of the State against a grant of ‘‘ exclusive 
or separate emoluments or privileges,” or the tolera- 
tion of ‘‘ monopolies,’ when every citizen who comes 
within the sphere of its operation is alike amenable for 
a violation of its provisions, it would follow that it 
could not be declared void because it abridges the 
privileges or immunities of any citizen of the United 
States. The Supreme Court of the United States have 
so held in a number of cases. Missouri v. Lewis, 101 
U. S. 22; Mugler v. Kansas, 123 id. 623. The States did 
not originally delegate to the government of the 
United States the power and right to protect the citi- 
zens of the States; and the duty originally assumed 
by the States of guaranteeing equal rights to all re- 
mains still equally as binding as an obligation, and un- 
impaired as a right, as when the Federal Constitution 
was adopted. The fourteenth amendment extends the 
right of citizenship in the State and Nation to all per- 
sons born or naturalized in the United States, and 
subject to the jurisdiction theceof, and assumes for 
the Federal government the obligation to protect all 
such citizens against oppression under any law enacted 
by a State that abridges their privileges or immunities, 
deprives them of life, liberty or property without due 
process of law, or denies to them the equal protection 
of the law. United States v. Cruikshank, 92 U. 8S. 542. 
1t has been held by the Supreme Court of the United 
States that no legislation is “* open to the charge of de- 
priving one of his rights without due process of law, 
if it be general in its operation upon the subjects to 
which it relates, and is enforceable in the usual modes 
established in the administration of government with 
respect to kindred matters; that is, by process or pro- 
ceedings adapted to the nature of the case.’’ Dent v. 
West Virginia, 129 U. S. 114, and cases cited. It will 
be admitted that the act under which the defendant is 
indicted not only operates generally upon all persons 
and classes who violate its provisions, but by its 
terms is enforceable against all by a criminal prose- 
cution conducted in the usual way, and therefore it is 
not repugnant to section Lof the fourteenth amend- 
ment to the Constitution of the United States. In 
further corroboration of this view we may quote the 
language used by the court in Mugler v. Kansas, 123 
U. S. 623: ** But this court has declared upon full con- 
sideration, in Barbier v. Connolly, 113 U. 8. 27, that 
the fourteenth amendment had no such effect. After 
observing, among other things, that that amendment 
forbade the arbitrary deprivation of life or liberty, and 
the arbitrary spoliation of property, and secured equal 
protection to all under like circumstances, in respect 
as well to their personal and civil rights as to their ac- 
quisition and enjoyment of property, the court said: 
‘ But neither the amendment, broad and comprehen- 
sive as it is, nor any other ameudment, was designed 
to interfere with the power of the State, sometimes 
termed ‘its police power,’ to prescribe regulations to 
promote the health, peace, morals, education and good 
order of the people, and to legislate so as to increase 
the industries of the State, develop its resources, and 
add to its wealth and prosperity.’’’ Two of the au- 
thorities cited in support of the defendant's cunten- 
tion (Jacob’s Case, 98 N. Y. 98, and the concurring 
opinion of Justice Field in Bartemeyer v. Iowa, 18 
Wall. 137) tend to establish the doctrine on the one 
hand that the Legislature cannot prohibit one from 
carrying on a lawful occupation under the guise, whieh 
is palpably false, of protecting the public health be 
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cause it is a law in restraint of trade, nor on the 
other, prohibit the sale or use of property already in 
his possession, because the denial of the right of enjoy- 
ing it or disposing of it is depriving the owner of prop- 
erty without due process of law. Granting that the 
first of these positions is tenable, the principle is not 
at all analogous to that which governs our case. There 
can be no question about the right of the State to 
regulate the manner of selling any article produced or 
manufactured within its borders, in any portion of its 
territory, with the purpose apparent from the terms 
of the law of protecting the manufacturer or producer 
against fraud or dishonesty. Cooley Const. Lim. *587; 
Tied. Lim., § 89. It isarule founded on reason and 
supported by authority, as we have already intimated, 
that we should hold the apparent purpose of the law 
to be the real objéct aimed at by co-ordinate branch of 
the State government, whose duty it is to provide for 
the protection of its citizens. Upon the same princi- 
ple as that announced in Jacob’s Case, the Court of 
Appeals of New York, in the case of People v. Marx, 
9 N. Y. 377, declared an act unconstitutional which 
prohibited the manufacture of what is commonly 
called ** oleomargarine,’’ whether it was so made as to 
bea wholesome food or not. Onthe other hand, the 
Supreme Court of Pennsylvania decided that a law 
containing a similar prohibition was clearly constitu- 
tional and valid, as an exercise of the police power. 
Powell v. Com., 114 Penn. St. 265. But whatever may 
be the proper éo0nstruction of laws similar in their pro- 
visions to those passed in New York or Pennsylvania, 
or whether they shall be ultimately held by our court 
valid or invalid, the production of cotton is not for- 
bidden, nor the mode of its culture prescribed, and the 
sale of it is not prohibited, but regulated by the act of 
1887, as amended by the act of 1889. There is there- 
fore no analogy between the cases. N.C. Sup. Ct., 
Oct. 28, 1889. State v. Moore. Opinion by Avery, J. 





CRIMINAL LAW—DYING DECLARATIONS.— Ona trial 
for manslaughter, declarations of deceased that he and 
the accused were playing, and that it was an accident, 
were statemeuts of facts, and not matters of opinion, 
and were competent as dying declarations. The ac- 
cused was allowed, over the objection of the Common- 
wealth, to prove, asa dying declaration, what the in- 
jured party said after the shooting as to the circum- 
stances of it. It is urged that the proper foundation 
was not laid for its introduction, and that the state- 
ment was in itself incompetent. It was proven that 
about fifteen minutes after he was shot the deceased, 
when lying upon the ground bleeding and suffering, 
said that he hoped he would live long enough to take 
the gun home, and that he died in about twenty min- 
utes. The witness says that he did not say whether 
he believed he would die or recover, and that he (the 
Witness) did not know whether he was conscious or 
hot when he made the statement. It is well settled 
that a statement, to be admissible as a dying declara- 
tion, must be made when the party is in extremis, and 
has given up all hope of this life; but whether this be 
80 or not may be determined, not only by what he 
may say, but by his evident danger, and all the sur- 
rounding circumstances. The injured party need not, 
in express words, declare that he knows he is about to 
die, or make use of equivalent language. Peoples v. 
Com., 87 Ky. ——. Tested by this rule, we think the 
statement in this instance was made undera sense of im- 
Pending death, and that what the injured party then 
said also shows he was conscious, not only of it, but of 
what he was saying as to the transaction. The state- 
ment, in substance, was that he and the accused were 
Playing, and that it was an accident. To be competent 
asadying declaration, the statement must not ouly 

to the immediate circumstances of the transac- 
tion resulting in the injury, but it must detail facts, 





and not the opinion of the declarant. In our opinion, 
the statement in this instance conforms to this rule. 
It is unlike the case where the injured party declared 
that he had been killed for nothing. This was purely 
his opinion and inference. Here the injured man said 
that he and the accused were engaged in play, and that 
the shooting was an accident. This, in our opinion, 
was the statement of a fact, more than the giving of 
an opinion, and the court properly permitted it to be 
proven. Ky. Ct. App., Nov. 14, 1889. Commonwealth 
v. Matthews. Opinion by Holt, J. 


GIFTS—INTER VIvos.—C., a married woman, having 
some $6,000 in her name in a savings bank, in accord- 
ance with a previously expressed intention directed 
the bank teiler to transfer $1,500 to each of three 
nieces, which he did, charging her account with $4,500. 
On her desire that the bank-books should be so made 
that the money could not be drawn during her life, the 
teller indorsed on the pass-books: ‘Only Mrs. C. has 
power to draw.” C. and her nieces wrote their names 
in the signature book, the word ‘* Trustee” being 
added to that of C. by the teller. The books were 
given to C., who, during her life, declared that she was 
trustee as to this money for her nieces. The nieces ac- 
cepted the gifts in jthe life-time of C. Held, a valid 
gift inter vivos, and that, owing to the express declara- 
tion of trust by C., no cessation of control over the 
property given was necessary. The facts bring the case 
within any rule which has been laid down in regard to 
the validity of gifts inter vivos. The courts of last re- 
sort in Massachusetts and in New York differ from 
each other in regard to the absolute necessity of an 
acceptance of the gift of the donee (Gerrish v. Institu- 
tion, 128 Mass. 159; Martin v. Funk, 75 N. Y. 134), but 
there can be no doubt that the donees in this case knew 
of and accepted the gifts. The authorities unitedly 
declare that the gift may be made by delivering to the 
donee, or by the creation of a trust in athird person, 
or in the donor; and that, where there is an express 
declaration of trust in the donor, the rule which re- 
quires cessation of control and dominion by the donor 
over the personal property which is given, is not ap- 
plicable. Milroy v. Lord, 4 De Gex, F. & J. 264; Young 
v. Young, 80 N. Y. 422; Scott v. Bank, 140 Muss. 157; 
Minor v. Rogers, 40 Conn. 512; Boone v. Bank, 84 N. 
Y. 83. U.S. Cire. Ct., Dist. Conn., Oct. 5, 1889. Miller 
v. Clark. Opinion by Shipman, J. 


—_—_—._—__— 
NOTES. 


N Moss v. Sanger, Supreme Court of Texas, in his 
closing argument counsel was allowed to say: 
‘This is a deliberate scheme to swindle and defraud, 
gotten up by a Jew, a Dutchman and a lawyer,’’ de- 
scribing one party as “the old he-Jew of all, who, 
no doubt, planned the whole thing. All Jews, or 
Dutch Jews, and that is worse.’’ Held, that the ver- 
dict should be reversed, it appearing from the evi- 
dence that the language might have prejudiced the 
jury. 

We find the following wills of judges and lawyers 
have been proved during the past year, 1889:— 
Lord Fraser, Court of Session, Edinburgh, £47,000; Mr. 
neas J. Mcintyre, County Court judge, £44,785; Mr. 
Arundel Rogers, County Court judge, £2,800; Mr. T. H. 
Barlow, London magistrate, £20,000; Sir Fred. Pollock, 
Bart., Queen’s Remembrancer, £19,770; Mr. Henry 
Pollock, Master of High Court of Justice, £11,000; Mr. 
H. B. Ince, Q. ©., £19,784; Mr. R. Moon, barrister, 
£309,050; Mr. John Walker, barrister, £178,000; Mr. 
W. Morris, barrister, £70,000; Messrs. W. E. Surtees, 
of Seaton Carew, barrister, £52,464; E. Thompson, 
Lincoln’s-inn, £51,000; J. Blackburn, J. P., Lincoln’s- 
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inn, £37,000; John Duncuff, barrister, £35,000; EK. Bor. 
ton, barrister, £22,000; Fred. G. A. Williams, bar- 
rister, £20,000; W. Norris Nicholson, Master in 
Lunacy, £17,5¢0; W. Bruce Milton, barrister, £14,500; 
E. A. Wilde, clerk of assize, Oxford Circuit, £12,000; 
Jobn Donningtou Fletcher, barrister, deputy-chair- 
man Middlesex magistrates, £7,982; E. Stonehouse 
Viger, Recorder of Southhampton, £3,226. Socicitors: 
—Messrs. Richard Bradshaw, £156,747; Gerard Ford, 
Lincoln's-inn, £70,000; E. Wright, Birmingham, £57,- 
620; A. C. Tatham, Gray’s-inun, £57,000; J. H. Scott, 
Coleman street, City, £53,000; E. Patchitt, Notting- 
ham, £50,769; W. Ford, Gray’s-inn, £43,000; Blom- 
field Burrell, London. £39,000; Edward Foster, Cam- 
bridge, £34,000; J. B. Lee, London, £34,000; C. E. 
Freeman, London, £29,000; Walter Prideaux, London, 
£28,000; R. Wiltshire, London, £28,000; John Ruther- 
ford, £23,000; James Cooper, C. A., London, £14,090.— 
London Law Times. 


After an interval of some thirty years the oft-re- 
curring question of .practice as to the right of a 
party to cross-examine his own witness has cropped 
up again for determination by the Court of Appeal in 
Price v. Manning, 61 L. T. Rep. (N. 8.) 587. Curiously 
enough it was from atrial in the Chancery Division 
that the appeal arose, but inasmuch as all the Lords 
Justices of Appeal were cousulted before judgment 
was pronounced, the decision is to be taken as that of 
the full court. On the hearing of the case be- 
fore Mr. Justice Kay, counsel for the plaintiff 
called the defendant as a witness to prove certain 
correspondence. The defendant was then cross-ex- 
amined generally by his own counsel, and on re-exam- 
ination plaintiff's counsel sought to treat him as a hos- 
tile witness, and to put certain questions which could 
not be put in direct examination. These questions 
the judge disallowed. Hence the appeal, in which the 
plaintiff's counsel contended that he ought to have 
been allowed to cross-examine the defendant, who 
though he had only been called in the first instance 
for the limited purpose of proving certain correspond- 
ence, must be assumed to be hostile; and reliance was 
placed upon the dictum of Chief Justice Best in Clurk 
v. Saffrey, 1 Ry. & Moo. 126, viz.: ‘* There is no fixed 
rule which binds the counsel calling a witness to a par- 
ticular mode of examining him. If a witness by his 
conduct in the box shows himself decidedly adverse, it 
is always in the discretion of the judge to allowa 
cross-examination; but if a witness called stands ina 
situation which of necessity makes him adverse to the 
party calling him, as is the case here, the counsel may, 
as a matter of right, cross-examine him.”’ The court 
however disapproving of this decision as not in accord- 
ance with the practice of the court, followed the opin- 
ion of Chief Justice Abbott in Burton v. Carew, 1 Ry. 
& Moo. 127, and laid down that whether the witness 
called by one party is a litigant or no litigant, it is a 
matter of discretion in the presiding judge to say 
whether the witness has shown himself so hostile as to 
justify his cross-examination by the party calling him. 
—London Law Times. 


——_——_¢—__— 
COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Tues- 
day, January 28, 1890: 
FIRST DIVISION. 


ORDERS AFFIRMED WITH COSTS. 


Charles Rahbt, as executor, v. Henry Y. Attwill and, 


others; In re petition of John Cullen to vacate; In re 
application of John M. Clark and another, respond- 
ents, v. Water Commissioners of Amsterdam, appel- 
lant; Frank B. Hodgkins, respondent, v. Sarah F. 
Mead, appellant. 








——————— 


OTHER D8&CISIONS. 
Appeal dismissed with costs—George J. Hubbard, 
respondent, v. Wm. H. Nearbass, administrator, — 
Appeal dismissed with costs—People, ex rel. Thomas 
Sheridan, appellant, v. Stephen B. French and others, 
as police commissioners.—Appeal dismissed with 
costs—George Monroy, respondent, v. Edmund @. 
Smith and others, appellants. —Judgment affirmed 
with leave to defendant to apply to court below for 
leave to demur—Thomas J. Carrin v. City of Brook. 
lyn, and William Harrigan v. Same.—Appeal dig. 
missed with costs—George C. Buel and others, re 
spondents, v. Benjamin F. Van Camp, appellant.— 
Order affirmed with costs—People, ex rel. John Stg 
pleton and another, respondents, v. Geo. H. Bell and 
another, appellants.——Judgment reversed, new trial 
granted, costs tou abide event—Anna M. Dobbins, ag 
administratrix, respondent, v. Walston H. Brown, ap- 
pellant.——Judgment affirmed with costs—Walter M. 
McKinney, respondent, v. Long Island Railroad Com. 
pany.— Judgment affirmed with costs — Elizabeth 
Bank, respondent, v. Importers.and Traders’ National 
Bank, appellant.——Judgment affirmed with costs— 
Wrought [ron Bridge Company, respondent, v. Town 
of Attica, appellant.——Judgment amended as set 
forth in the opinion and as so amended affirmed with 
costs—Byron J. Strough, respondent, v. Jefferson 
County Board of Supervisors, appellant.— Dismissed 
on argument—Rose Leroy, appellant, v. Town of New 
Castle, respondent.—Motion for re-argument denied 
with $10 costs—People v. John Lowe and others,— 
Motion to prefer granted and cause set down for the 
day calendar for the first Tuesday of the next session— 
Owen Donnelly v. City of Brooklyn. 


SECOND DIVISION. 


JUDGMENTS AFFIRMED WITH COSTS. 

Alfrederick S. Hatch, respondent, v. Henry Y. Att- 
rill and another, appellants; Collis P. Huntington, 
respondent, v. Henry Y. Attrill and another, appel- 
lants; The Mayor, etc., of New York, respondents, v. 
Kighth Avenue Railroad Company, appellant; James 
K. Sellick, appellant, v. Wm. H. Keeler, as sheriff, re- 
spondent; Margaret Murphy, appellant, v. Lewis P. 
Ross, respondent; Francis C. Hill and another, re- 
spondents, v. Stephen A. Palmer and another, appel- 
lants; Wilcox & Gibbs Sewing Machine Co., appellant, 
v. Kunse Murphy Manufacturing Co. and another, re- 
spondents; James A. Robinson, respondent, v. Broad- 
way aud Seventh Avenue Railroad Company, appel- 
lant. 

OTHER DECISIONS. 

Judgment reversed,new trial granted, costs to abide 
event—Thomas Doyle, appellant, v. The Rector, ete, 
of Trinity Church, New York, respondent.——Wm. 
Moores, respondent, v. Jobu Towushend, impleaded, 
etc., appellant. 

Cinemas 


THIRTEENTH VOLUME OF THE NEW YORK 
STATE BAR ASSOCIATION REPORTS. 


HE thirteenth volume of the New York State Bar 

Association Reports, containing Col. Ingersoll’s 
address, ‘*Crimes Against Criminals,” Mr. Moak’s 
thesis, ** Liability Between Relatives for Services, Sup- 
port, and on Alleged Implied Contracts,’’ Hon. John 
F. Dillon’s paper, * A Century of American Law,” 
Mr. Fiero’s paper, *‘ What Shall be Done With Our 
Courts?” and the prize essay by Mr. Eugene D. Hawk- 
ins, with a full account of the proceedings of the recent 
annual meeting of the association, will be published 


about the Ist of April next. 
L. B. Proctor, 


Secretary. 
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CURRENT TOPICS. 


HE English do not seem to have been so successful 
in their Bills of Sale Act as they were in their 

act concerning bills and notes. At least so Cave, J., 
seems to think, as we infer from his judgment in 
Re Yarrow, ex parte Collins, 59 L. T. Rep. (N. 8.) 
642. ‘‘The question I have got to decide here is 
one of a class which is always difficult to decide, 
inasmuch as there is no darker page in the annals of 
jurisprudence than the law of bills of sale, which, 
though recent, is illogical, uncertain and full of 
doubts and difficulties, and this question is a very 
good illustration of those doubts and difficulties, 
The first matter I have to determine is whether or 
not there was here a loan, ora sale followed by a 
hire-and-purchase agreement. * * * Which is 
the right answer to give in the present case I am 
unable to say with any degree of certainty, because 
the courts, and especially the Court of Appeal, have 
decided this question in opposite ways. In York- 
shire Ry. Wagon Co, v. Maclure, 47 L. T. Rep. 
(N. 8.) 290; 21 Ch. Div. 309, there is no doubt that 
they had regard to the form in the sense which I 
have attached to it above, and had not regard to 
the substance in the sense I have given to substance, 
but they looked to see how the result was brought 
about, and whether by mortgage, or sale and a hire- 
and-purchase agreement following it, and finding 
there was a sale, followed by a hire-and-purchase 
agreement, they held that that was the transaction, 
though if the result intended had been carried out 
it would have been a mortgage on the security of 
the rolling-stock of the company. In North Cent. 
Wagon Co. v. Manchester, Sheffield & Lincolnshire Ry. 
(o., 13 App. Cas. 554, some members of the House of 
Lords expressed a similar opinion. * * * The same 
view was taken by Kay, J., in Redhead v. Westwood, 
59 L. T. Rep. (N. 8.) 293, while in Gapp v. Bond, 
57 id. 383; 10 Ch. Div. 76, Mathew, J., took a dif- 
ferent view, which was supported by two at least of 
thelords justices in the Court of Appeal. Another 
question which arises is, assuming this was a trans- 
action in the nature of a mortgage, is there here any 
document requiring registration as a bill of sale, as 
it does not follow that every document found in a 
mortgage transaction must necessarily amount to a 
bill of sale? And here again I find the highest au- 
thorities at issue. In Manchester, Sheffield & Lin- 
colnshire Ry. Co. v. North Cent. Wagon Co., Cotton, 
L, J., says: ‘Of course the hiring-and-letting agree- 
ment cannot of itself be a bill of sale, but it may be 
looked at to see what the nature of the transaction 
Was as regards the second part of the transaction.’ 
And that view was cited and approved by Kay, J., 
in Redhead v. Westwood, while in Gapp v. Bond the 
Opposite view commends itself to Lord Ksher. No 
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doubt he does not say so in so many words, but his 
judgment, in my view, can scarcely be supported on 
any other footing; while Fry, L. J., according to 
the short-hand writer’s notes, does actually say so. 
While such opposite views exist, it is astounding 
how counsel or solicitor can advise a client in any 
matter connected with a bill of sale. Obviously the 
only safe advice to give is have nothing on earth to 
do with loans on personal security. However I have 
to pronounce an opinion on it, and the question is, 
what ought I to do? I caunot pretend to reconcile 
these conflicting decisions; they are wholly at 
variance. I must leave this to subtler intellects than 
mine. I must choose between them, and think, 
that having regard to the weight of authority, I 
must adopt the view of the lords justices and Lord 
Macnaghten in North Cent. Wagon Co., which is 
subsequent to Gapp v. Bond, and has been treated 
as the ruling authority in Redhead v. Westwood. It 
is true that Gapp v. Bond was not cited in Redhead 
v. Westwood, nor was Kay, J.’s, attention called to 
that case; that of course is rather unfavorable. I 
can only follow them, and hold that there is not 
here any document requiring registration, and so 
the respondent is entitled to the money paid into 
court less the £17 to which no claim was made. I 
have no idea if I am right or wrong; I cannot say. 
I can only leave it to the Court of Appeal in the 
hope that if the case ever reaches that tribunal they 
will express some opinion which will enable me to 
come to some conclusion in deciding cases of this 
nature,” It is quite evident that Cave is in the dark. 


Mr. Hitt has introduced into the Assembly the 
following: ‘‘Concurrent resolution proposing an 
amendment of section two of article six of the Con- 
stitution, relative to the Court of Appeals. The 
people of the State of New York, represented in 
Senate and Assembly, do enact as follows: Resolved 
(if the Senate concur), that section two of article six 
of the Constitution be amended so as to read as fol- 
lows: Section 2. There shall be a Court of Appeals, 
composed of a chief judge and fourteen associate 
judges, who shall be chosen by the electors of the 
State, and shall hold their office for the term of 
fourteen years from and including the first day of 
January next after their election, except that the 
term of those first elected hereunder to complete the 
requisite number shall commence on the canvass 
showing their election, and continue for fourteen 
years from and including the first day of January 
next thereafter. The present chief judge and judges 
shall compose a portion of said court until the expi- 
ration of their respective terms of office. At the 
first election of judges under this amendment every 
elector may vote for the chief, if one is to be then 
elected, and only five of the associate judges. Any 
five members of the court shall form a quorum, and 
the concurrence of four shall be necessary to a de- 
cision. On appeals from orders involving questions 
of practice only, any three members of the court 
shall form a quorum, and the concurrence of two 
shall be necessary to a decision. In cases where, 
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after argument, four members shall not concur, and 
in other cases which may not have been argued, the 
chief judge may order that the case shall be heard 
before not less than ten judges, when the concur- 
rence of a majority of those before whom it is heard 
shall be necessary to a decision. Two or more quo- 
rums of said court may sit at the same time. The 
court shall have the appointment, with the power 
of removal, of its reporter and clerk, and of such 
attendants as may be necessary.” We see no objec- 
tion to this measure on the whole. It perhaps calls 
for more judges than are positively necessary. 
Eleven or twelve would probably answer fora court 
constantly sitting in one branch, but if it is con- 
templated to have two branches sitting simultane- 
ously, fifteen would not be too many. We do not 
however much favor the two-branch candlestick of 
the law. We earnestly hope that this measure, or 
something substantially like it, will prevail. 


The underpinning seems to have been knocked 
away from the bishops and clergy of England in 
the matter of marriage with a deceased wife’s sister. 
It will be remembered that they pin their faith to 
Leviticus, xviii, 6, which says: ‘“ None of you shall 
approach to any that is near of kin to him.” This 
they say should be translated, ‘flesh of his flesh.” 
Elsewhere the Bible says “husband and wife are one 
flesh.” Zrgo, the wife’s sister is flesh of the hus- 
band; g. ed. Now, as we learn from the Zribune, 
‘*according to a letter which has just been received 
by the Marriage Law Reform Association in Eng- 
land from Professor Schroeder, the president of the 
Imperial German Commission for the Revision of 
the Bible, the correct translation of the verse from 
the Hebrew is so construed as to mean that a man 
must not take his sister-in-law as his wife while her 
sister is alive. That is to say, he must not have 
two wives living at the same time, in his house, who 
are sisters. On a point of this kind the opinion of 
the greatest biblical scholar in Germany —a land 
which has a proud pre-eminence as regards scrip- 
tural exegesis—is important. Luther’s text is 
in essential agreement with Professor Schroeder's 
rendering of the passage. This is a different thing 
from a biblical command not to wed a sister-in- 
law after the wife’s death. Although marriage with 
a deceased wife’s sister is still legally prohibited in 
England, and the issue thereof is illegitimate in the 
eyes of the law, yet society is beginning tacitly to 
tolerate such unions.’””» Now how much longer will 
a dozen ecclesiastics in the House of Lords defeat 
the repeatedly-expressed will of the people of Eng- 
land? 


The Law Journal says: “ Mr. Frederick Mead, one 
of the metropolitan stipendiary magistrates, has 
written an interesting letter on the question of 


criminal appeals. After explaining the present sys- 
tem of appeal, and comparing it with the American 
system, he cites the case of Guiteau, the assassin of 
President Garfield, whose sentence was postponed 
five months to enable him to appeal. On August 24 





last, shortly after the trial of the Maybrick case and 
the discussion of appeals in criminal cases in the 
House of Lords, attention was drawn in this journal 
to the cases of Kring and Mrs. Taylor, the one in 
Missouri and the other in Virginia. In Mrs. Tay. 
lor’s case the prisoner, charged with poisoning her 
husband, was convicted by the jury of murder in 
the second degree, notwithstanding that poisoning 
a husband in Virginia is murder in the first degree, 
A single judge set aside the verdict and discharged 
the prisoner. In Kring’s case the prisoner was con- 
victed of murdering his friend and benefactor’s 
wife because he failed to seduce her, and was sen- 
tenced to death. The judgment was reversed ona 
writ of error, and the case re-tried twice, and on 
the fourth trial the prisoner pleaded guilty of mur- 
der in the second degree, and was sentenced to 
twenty-five years’ penal servitude. Again the judg- 
ment was set aside by writ of error, whereupon the 
prisoner stood mute in the dock, and a conviction 
for murder in the first degree was entered against 
him. This judgment was appealed against, and the 
Superior Court of Missouri affirmed it; but the Su- 
preme Court of the United States reversed it on the 
ground that the State had adopted a new Constitu- 
tion in the course of proceedings, so that he was en- 
titled to be tried under the old. There had been 
five trials and four appeals. * * * The opinion 
unfavorable to a court of appeal in criminal cases 
appears to be gaining ground in the minds of sensi- 
ble people based on the knowledge and judgment 
of persons of experience in the practical work of 
courts for trying criminal causes, of which Lord 
Bramwell is the most weighty.” We fail to feel 
the force of this. Five months’ delay for a man 
fighting for his life, and alleged to be insane, does 
not seem unreasonable. The action of the single 
judge in the Taylor case seems rather to show the 
need of a criminal court of appeal. In the Kring 
case it must be assumed that the new trials were 
granted for errors, but the Law Journal would hang 
the prisoner in spite of error, unless the home secre- 
tary, who is not a judge, nor necessarily a lawyer, 
can be made to see it. 


NOTES OF CASES. 


N State v. Pennoyer, Supreme Court of New 
Hampshire, July 26, 1889, it was held that 4 
statute requiring all physicians, except those who 
had resided and practiced their profession continu- 
ously between January 1, 1875, and January 1, 1879, 
in some one town of the State, to obtain a license, 
and pay therefor a certain amount, is unconstitu- 
tional, as discriminating in favor of one class of 
citizens to the detriment of another. The court 
said: ‘The law cannot discriminate in favor of one 
citizen to the detriment of another. The principle 
of equality pervades the entire Constitution. * * * 
The Legislature cannot by special act authorize 4 
particular guardian of a minor to makea valid convey- 
ance of his ward’s estate because the exercise of such 
a power by the Legislature ‘1s in its nature both leg- 
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islative and judicial,’ and ‘under our institutions 
all men are viewed as equal, entitled to enjoy equal 
privileges and to be governed by equal laws. If it 
be fit and proper that license should be given to one 
guardian, under particular circumstances, to sell the 
estate of his ward, it is fit and proper that all other 
guardians should, under similar circumstances, have 
the same license. This is the very genius and spirit 
of our institutions.’ Opinion of the Justices, 4 N. H. 
572, 573. For similar reasons the Legislature can- 
not grant a new trial in a particular action. Such 
an act is ‘not to promulgate an ordinance for a whole 
class of rights in the community, but to make the 
action of a particular individual an exception to all 
standing laws on the subject in controversy.’ ‘An 
act which operates on the rights or property of only 
a few individuals, without their consent, is a viola- 
tion of the equality of privileges guaranteed to every 
subject.’ Merrill v. Sherburne, 1 N. H. 199, 212; 
Clark v. Clark, 10 id. 380, 385. It cannot author- 
ize the foreclosure of a mortgage by a method not 
applicable to other like mortgages (Railroad Co. v. 
Elliot, 52 N. H. 387, 393, 400), require or empower 
some towns, and not others, to relieve Federal mili- 
tary conscripts from the performance of their public 
duty by the payment of money, or compel some 
jurors to perform jury service for a less compensa- 
tion than is paid to others for the same service. 
Bowles v. Landaff, 59 N. H. 164, 194, 195; Gould 
v. Raymond, id. 260, 277, 278. No one citizen or 
class of citizens can by law be charged with the 
performance of duties or subjected to burdens 
not by law made incumbent upon all other citizens 
in the same circumstances, The fourteenth amend- 
ment of the Constitution of the United States, pro- 
viding that ‘no State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States, * * * nor deny 
to any person within its jurisdiction the equal pro- 
tection of the laws,’ adds nothing to the rights and 
liberties of the citizens of this State. It merely 
confirms to them, by Federal sanction, the rights 
secured to them by the action of their ancestors a 
century ago. It has wrought no change in the law 
of the State. An enactment obnoxious to this pro- 
vision of the National Constitution is in New Hamp- 
shire no more ineffective than it would be in its ab- 
sence. The decisions of the Federal court are 
conclusive on the question of the validity of statutes 
under the Federal Constitution, and are authority 
to be weighed on the question of their validity un- 
der the Constitution of the State. In Missouri v. 
Lewis, 101 U. S. 22, 81, the court say the amend- 
ment ‘has respect to persons and classes of persons. 
It means that no person or class of persons shall be 
denied the same protection of the laws which is en- 
Joyed by other persons or other classes in the same 
place, and under like circumstances.’ In Barbier v. 
Connolly, 118 U. S. 81, 32, the court say that the 
fourteenth amendment ‘ undoubtedly intended, not 
only that there should be no arbitrary deprivation 
of life or liberty, or arbitrary spoliation of prop- 
erty, but that equal protection and security should 
be given to all, under like circumstances, in 





the enjoyment of their personal and civil rights; 
that all persons should be equally entitled to 
to pursue their happiness, and acquire and enjoy 
property; that they should have like access to the 
courts of the country for the protection of their 
persons and property, the prevention and redress of 
wrongs, and the enforcement of contracts; that no 
impediment should be interposed to the pursuits of 
any one, except as applied to the same pursuits by 
others, under like circumstances; that no greater 
burdens should be laid upon one than are laid upon 
others in the same calling and condition * * * 
Class legislation, discriminating against some and 
favoring others, is prohibited; but legislation 
which, in carrying out a public purpose, is limited 
in its application, if within the sphere of its opera- 
tion, it affects alike all persons similarly situated, is 
not within the amendment.’ It was accordingly 
held that a municipal ordinance prohibiting wash- 
ing and ironing in public laundries during certain 
hours, within certain territorial limits, was not in- 
valid. See also Soon Hing v. Crowley, 113 U. 8. 708, 
708, 709. But an ordinance regulating laundries, 
which confers upon the municipal officers an arbi- 
trary power to give or withhold consent for persons 
to carry on the business without regard to their 
competency, which makes arbitrary discrimination 
founded on difference of race between persons oth- 
erwise in similar circumstances, is a violation of the 
fourteenth amendment. Yick Wo v. Hopkins, 118 
U. 8S. 356. In Hayes v. Missouri, 120 id. 68, it was 
held that a statute allowing the State, in capital 
cases, fifteen peremptory challenges to jurors in 
cities having a population of over one hundred 
thousand, while only eight are allowed in other 
places, is not obnoxious to the amendment. The 
court say (120 U. S. 71): ‘The fourteenth amend- 
ment to the Constitution of the United States does 
not prohibit legislation which is limited either in 
the objects to which it is directed or by the terri- 
tory within which it is to operate. It merely re- 
quires that all persons subjected to such legislation 
shall be treated alike, under like circumstances and 
conditions, both in the privileges conferred and in 
the liabilities imposed.’ In Railway Oo. v. Beck- 
with, 129 U. 8. 26, 29, 30, the doctrine of the fore- 
going cases is affirmed. ‘Equality of protection,’ 
says Field, J., ‘ implies not merely equal accessibility 
to the courts for the prevention or redress of wrongs 
and the enforcement of rights, but equal exemption 
with others in like condition from charges and lia- 
bilities of every kind.’ ” 


In Anderson v. Jett, Court of Appeals of Kentucky, 
December 12, 1889, it was held that an agreement be- 
tween owners of two rival steamboats on the Ken- 
tucky river, that in order to prevent rivalry and cou- 
sequent reduction of charges, the net profits of each 
should be shared in a certain proportion, each bear- 
ing its own expenses, and that if the owners of 
either boat should sell with a view of going out of 
the trade, notice should be given to the owners of 
the other boat, and the owners so selling should not 
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enter the trade again within one year, is void as 
aga ast public policy, and the owners so selling may 
start a new boat within the year. The court said: 
‘* Neither assumed any duty or obligation in refer- 
ence to the other that he was not under before the 
agreement was entered into, except that of pooling 
the net profits earned by each, and dividing them 
in certain proportions; but neither party was under 
any obligation to the other party to run his boat for 
as much as a single day. Neither party was under 
any obligation to the other to keep his boat well 
manned, or in good and clean condition. The only 
tie common to both was that of dividing the net 
profits of each boat. There was a strong stimula- 
tion to increase the net profits by means other than 
that of popular favor springing out of efficient 
steamboat facilities and close attention to the busi- 
ness of shipping for reasonable charges and courte- 
ous attention to passengers at reasonable fare. Also 
under this agreement, there was no incentive for 
each boat to run the trade, if one boat could per- 
chance do all the business, though only ‘after a 
sort.’ It was to the interest of each for the other 
to lie up, thereby saving expenses and increasing 
the net profits; and another feature detrimental to 
the public interest, consists in the fact that they 
were not only deprived of frequent means of ship- 
ment and passenger travel, but subjected to extor- 
tionate charges. Why so? Because there is no 


competition in the trade, nor likely to be any; for 
by this combination there lies another boat at the 


wharf, ready, according to the written obligation, 
to appear in the trade, and cut the prices of freights 
and passage below living prices, as long as such 
competition could hold out. It is the competition, 
or fear of competition, that makes these carriers ef- 
ficient, attentive, polite and reasonable in charges. 
Remove competition, or the fear of it, and they be- 
come extortionate, inattentive, impolite and negli- 
gent. The writing sued on by the appellant tends 
to inspire just such state of case. It is said that 
neither was bound to charge the same as the other. 
That is true; but either could extort with impunity, 
and the other would be an equal recipient of the 
fruit of the extortion. There would be no motive 
power — rivalry in trade — to circumvent the extor- 
tion. On the contrary, self-interest would prompt, 
not only the encouragement of the extertion, but an 
imitation of the nefarious example. It is true that 
their contract did not, in so many words, bind 
them to any given charges; but it made it to the 
interest of each, not only to charge, but to encour- 
age and sustain the other in charges that would 
amount to confiscation. Why? The facts alleged 
in the petition, doubtless stated as modestly as the 
draughtsman could show that the combination was 
exceedingly profitable, and entirely unfriendly to 
free and untrammelled competition. Thiscombina- 
tion was more than that of a combination not to 
take freight or passengers at less than certain prices. 
In such case the combiners have to furnish adequate 
means of transportation, and efficient and polite of- 
ficers, and confine themselves as nearly as possible to 





the sum agreed upon, in order to secure the trade, 
or a reasonable portion of it; but here, by rexson of 
the agreement, there is no incentive to competition, 
Inefficient means of transportation, unskilled or in- 
attentive officials are no drawback to either boat, 
Its share of the profits come notwithstanding. The 
coal merchant whose only means of transportation 
is by the Kentucky river may not be able to com- 
pete with his rivals in business, if compelled to pay 
exorbitant freight charges; or if such competition 
should not exist, the consumer of his coal would be 
taxed these charges. So with the merchants; and 
more pitiable than all the rest would be the condi- 
tion of the agriculturalist whose only means of 
transportation would be by said river. Rivalry is 
the life of trade. The thrift and welfare of the 
people depend upon it. Monopoly is opposed to it 
all along the line. The accumulation of wealth out 
of the sweat of honest toilers by means of combina- 
tions is opposed to competing trade and enterprise. 
That public policy that encourages fair dealing, 
honest thrift and enterprise among all the citizens 
of the Commonwealth, and is opposed to monopo- 
lies and combinations, because unfriendly to such 
thrift and enterprise, declares all combinations 
whose object is to destroy or impede free competi- 
tion between the several lines of business engaged 
in utterly void. The combination or agreement, 
whether or not in the particular instance it has the 
desired effect, is void. The vice is in the combina- 
tion or agreement. The practical evil effect of the 
combination only demonstrates its character; but if 
its object is to prevent or impede free and fair com- 
petition in trade, and may in fact have that tendency, 
it is void, as being against public policy. For the 
foregoing reasons the agreement is against public 
policy, and is therefore void.” 


VALIDITY OF A GRANT TO EXERCISE AN 
EXCLUSIVE FRANCHISE TO USE THE 
STREETS OF A MUNICIPALITY. 

N Citizens’ Gas and Mining Company v. Town of 

Elwood, 114 Ind. 332, it was said that ‘a munici- 

pal corporation cannot grant to any fuel or gas supply 
company a monopoly of its streets. There is nothing 
in the nature or business of such a company making 
its use of the streets necessarily exclusive. The spirit 
and policy of the law forbid municipal corporations 
from creating monopolies by favoring one corporation 
to the exclusion of others. It is probably true that 4 
municipal corporation may make a contract with agas 
company for supplying light for a limited time, even 
though it be for a number of years. On this point how- 
ever there is some conflict on the proposition, that in 
the absence of express legislative authority, a munici- 
pal corporation cannot grant to any corporation the 
exclusive privilege of using its streets.” 

The gas company sought to be enjoined was a natu- 
ral gas company, which had never obtained permission 
of the town of Elwood to lay its pipes in the street. 
The town sought an injunction upon the ground that 
it had granted to the Elwood Natural Gas and Oil 
Company an exclusive privilege of laying mains and 
pipes in the streets and alleys for the purpose of sup 
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plying the town and its inhabitants with natural gas; 
in consideration of which the company had agreed to 
furnish natural gas to each alternate street lamp free, 
and furnish gas for lights in front of the church build- 
ings of the town without charge. The company hav- 
ing performed its part of the contract, the town 
claimed that it had the exclusive right to lay mains 
and pipes in the streets and alleys. The court denied 
the right of the company to such exclusive possession, 
but maintained the injunction upon the ground that 
the Citizens’ Gas and Mining Company had never ob- 
tained of the town permission to lay its pipes in the 
streets and the alleys. That company had petitioned 
the town council for a permit to occupy the streets 
with its pipes, which the council refused to consider. 
An act of 1887, then in force, gave town and city coun- 
cils ** power to provide by ordinance reasonable regu- 
lations for the safe supply, distribution and consump- 
tion of natural gas within the respective limits of such 
towns and cities, and to require persons or companies 
to whom the privilege of using the streets and alleys 
of such towns and cities is granted for the supply and 
distribution of such gas to pay reasonable license for 
such franchise and privilege.”’ 

The court held that this statute only authorized the 
enactment of a general ordinance, and not an ordi- 
nance for each particular company. This the town had 
not done, but had passed a special ordinance giving 
the Elwood Natural Gas and Oil Company permission 
to occupy the streets. This special ordinance was 
more iu the nature of a permit, or a contract with the 
company. 

The Citizens’ Gas and Mining Company had secured 
an oral permission from the town trustees, individual- 
ly, to layits pipes inthe streets, but had no permit from 
the town council in its official capacity. Referring to 
this feature of the case, the court said: ‘‘If the trus- 
tees constituted the town, it may be that this suit 
could not be maintained, for the courts would prob- 
ably not aid them in their efforts to protect their ille- 
galgrant. But they do not constitute the town; that 
iscomposed of the inhabitants of the locality. The 
trustees represent the corporation, but they are not 
the corporation. They are clothed with local and lim- 
ited powers of sovereignty, and these powers they can 
neither barter away nor surrender. As the represen- 
tatives of the public corporation, they may invoke the 
aid of the courts of justice to protect its rights, 
although they have themselves failed in their duty. It 
is not to protect them that the courts interfere, but to 
protect the rights of the corporation they represent.”’ 

In State, on the Relation of the Attorney-General, v. 
Cincinnati Gas-Light and Coke Company, 18 Ohio St. 
262, the question was presented whether a city had the 
power to grant the exclusive privilege to occupy the 
streets for the purpose of supplying gas for a long pe- 
riod, and it was held that it had not, unless expressly 
empowered by statute to enter into such a contract 
with a gas company. ‘‘ The authority,’’ said the court, 
“to make the contract must therefore be found, if at 
all, in the general grant of power to cause the city to 
be lighted with oil or gas. This power carries with it, 
by implication, all such powers as are clearly necessary 
for the proper and convenient exercise of the power 
expressly granted. Hence we see no reason to doubt 
that the city council might, by contract, provide for 
the lighting of the city by gas, and as the use of the 
Streets and alleys for the purpose of laying gas-pipes 
therein would be almost, if not wholly, indispensable 
to such an undertaking, it would clearly be competent 
for the city council to grant to the contracting party 
the right to such use. But no such necessity is per- 
ceived for making such right exclusive. The same 
streets might consistently be used by two or more per- 
Sons or companies for the purpose of laying down their 
&as-pipes. If, under the general powers here given, a 





single city council might bind its successors not to 
make or permit any further use of the streets for a 
similar purpose for a period of twenty-five years, why 
not fur a hundred years or in perpetuity? Was such 
the legislative intention? If so, we fail to discover it 
either in the express terms of the statute or as arising 
therefrom by clear and necessary implication.” In 
view of the well-established rules of strict construc- 
tion to be given to grants of corporate power, or 
against the public, we are constrained to hold that the 
city council of Cincinnati had no authority at the time 
of the passage of the ordinance of 1841 togrant to Con- | 
over the exclusive right to use the streets of the city 
for the purpose therein expressed, and that the defend- 
ant could therefore acquire no such right by the assign- 
ment of his contract.”” A twenty years’ user was held 
not to confer such a right either, though called exclu- 
sive, because it was ‘‘ not shown to have been a user 
inconsistent with a like use of unoccupied portions of 
the streets for a similar purpose by others. The mere 
use of a portion of the street for the purpose stated in 
the plea [for the purpose of laying pipesin tbe streets] 
is not, in its nature, exclusive as to other parts of the 
same street, and the fact that others have not exer- 
cised a similar right does not make defendant’s user 
the exercise of a right to exclude others.” 

A statute of New York authorized a town to enter 
into a contract for the lighting of its streets, but did 
not specify for how long the contract should run. It 
was held that the statute did not confer a power to 
make an absolute and binding contract for a term of 
years. It was also held that a repeal of the act an- 
nulled the contract. The judge who wrote the opin- 
ion thought that the town would revoke the contract 
at its pleasure; that it could not divest itself of the 
power to discontinue the lighting of any or all the 
streets. Richmond County Gus- Light Co. v. Town of 
Middletown, 59 N. Y. 228; affirming 1 T. & C. 143. 

A statute of Michigan incorporating the city of Sagi- 
naw provided that the common council were author- 
ized ‘‘to cause the streets, lanes and alleys to be 
lighted.” Under this clause the city council granted 
the right to a gas company to supply the city with gas 
for thirty years. This grant was held void by the Uni- 
ted States Circuit Court for that State. ‘* [t is clear,’’ 
said the court, “‘ that there is no authority expressly 
given to confer upon any corporation an exclusive 
right to occupy its streets fora number of years, It 
is true it may, in effect, grant such exclusive right by 
refusing to any other company the franchise or privi- 
lege it has already granted to one; but this presup- 
poses a continued and abiding consent on the part of 
the city to keep alive its contract, and is quite distinct 
from the right of the city to surrender its power to 
make another contract, and to vest in the plaintiff the 
right to determine for itself whether a rival company 
shall be permitted to enter its domain. While there is 
great force in plaintiff's argument that individuals 
would uot be likely to incur the great expense of es- 
tablishing gas-works and laying pipes without some 
assurance of a profitable and continued employment 
for a sufficient length of time to remunerate them for 
their outlay, we think the law is too well settled that 
this cannot be done, without express permission of the 
sovereign power, to be now disturbed. If a grant of 
this kind for thirty years may be supported, why may 
it not, by parity of reasoning, be upheld fora hundred 
years or in perpetuity?’ Saginaw Gas-Light Co. v. 
City of Suginaw, 28 Fed. Rep. 529: 16 Am. & Eng. 
Corp. Cas. 562; Garrison v. City of Chicago, 7 Biss. 480. 

The foregoing were cases of gas companies. The 
same rules apply to a street railway. Thus where a 
city, having power to permit a street railway company 
to lay its track in its streets, granted an exclusive right 
for a certain number of years, the exclusive part of the 
grant was held void. Jackson County Horse Co. v. 
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Inter-State Rapid Transit Ry. Co., 24 Fed. Rep. 306. 
See Atchison Street Ry. Co. v. Missouri Pacific Ry. Co., 
31 Kan. 660; Davis v. Mayor, etc., 14 N. Y. 506; 
8. C.. 67 Am. Dec. 186; Jllinois, etc., Co. v. City 
of St. Louis, 2 Dill. 70 (Wharf.). But a contract 
between a city and a street railway for the ex- 
clusive use of the streets for thirty years was upheld 
in Iowa, even though no statute expressly authorized 
the granting of such a privilege. Des Moines Street R. 
Co. v. Des Moines Broad-Gauge Street Ry. Co., 73 
Iowa, 513. 

The foregoing are cases where no express statute au- 
thorized a town or city to grant exclusive privileges to 
either a person or company. But suppose a statute au- 
thorizes a city to grant to a company au exclusive right 
to occupy a street, what then? 

In Connecticut a statute did authorize directly a gas 
company to lay its pipes in the streets of Norwich, tu 
the exclusion of all other gas companies. No duty of 
supplying the public with gas was imposed. So much 
of the statute as gave an exclusive right, and was a re- 
striction upon the free manufacture and sale of gas, 
was held to be a monopoly and void. The court also 
held a resolution of the town giving such right to be 
also void. , 

The court referred to those instances where the 
crown granted a franchise to build a bridge or main- 
tain a ferry and collect tolls for their use, and said that 
unless the grant required the grantee to serve the pub- 
lic, there was no consideration for the grant, and it 
was void. Arguing in this line, the court proceeds to 
say: ‘It is the duty as well as the prerogative of the 
government to provide necessary and convenient roads 
and bridges; and, to enable it to accomplish this ob- 
ject, it has everywhere what is called ‘the right of 
eminent domain;’ the right over individual estates to 
resume them for this and other public purposes. Such 
a prerogative connected with a corresponding duty, 
with the power to execute it by the exercise of the 
right of eminent domain, necessarily implies that it 
belongs to the government to determine what im- 
provements are of sufficient importance to justify the 
exercise of the right, and when and how it shall be ex- 
ercised; and if a particular bridge or ferry is consid- 
ered sufficient for a particular locality, it may stipulate 
that within such reasonable limits the particular bridge 
or ferry tolls shall not be diminished by any other im- 
provement of the sort. But it is no part of the duty of 
the government to provide the community with lights 
in their dwellings any more than it is to provide them 
with the dwellings themselves or any part of the neces- 
saries or luxuries which may be deemed important to 
the comfort or convenience of the community. And 
if it be assumed that there would be no impropriety in 
the lighting of the streets under the control and direc- 
tion of the sovereign power, this would be merely asa 
regulation of police or an incident to the duty to pro- 
vide safe and convenient ways. And in this case the 
power to provide for lighting the streets is of no im- 
portance, because nothing was done to secure the ob- 
ject, unless the plaintiffs chose to assume it; and 
whether they would do so, would probably depend 
upon whether it could be made profitable. As, then, 
no consideration whatever, either of a public or pri- 
vate character, was reserved for the grant; and as’ the 
business of manufacturing and selling gas is an ordi- 
nary business, like the manufacture of leather or any 
other article of trade, in respect to which the govern- 
ment has no exclusive prerogative, we think that so 
far as the restriction of other persons than the plaintiff 
from using the streets for the purpose of distributing 
gas by means of pipes can fairly be viewed as intended 
to operate ag a restriction upon its free manufacture 
and sale, it comes directly within the definition and 
description of a monopoly; and although we have no 
direct comctitutional provision against a monopoly, yet 





the whole theory of a free government is opposed to 
such grants, and it does not require even the aid which 
may be derived from the Bill of Rights, which delareg 
‘that no men or set of men are entitled to exclusive 
public emoluments or privileges from the community’, 
to render them void. * * * While then we are not 
called upon to question the authority and power of the 
Legislature to grant to the plaintiff the right to lay 
down their own pipes for the distribution of gas 
through the streets for their own private purposes, we 
think, considering that the streets, subject to the pub- 
lic easement, are private property, that it does not pos- 
sess the power to exclude others from using them for 
similar purposes.” Norwich Gas-Light Co. v. Norwich 
City Gas Co., 25 Conn. 19. This case must be consid- 
sidered as shaken by the one reported in 50 Connecti- 
cut, 1, elsewhere referred to. 

In Wisconsin the Legislature granted to a company 
the exclusive privilege of manufacturing and supply- 
ing gas in the city of Milwaukee, and this act was held 
valid. Said the court: “It is claimed, or rather sug. 
gested, that even the Legislature could not confer this 
exclusive right upon the defendant to manufacture 
and sell gas in the city of Milwaukee. But we are not 
aware of any coustitutional principle which is violated 
by the Legislature granting such an exclusive fran- 
chise. It is true that it may create a monopoly, pre- 
veut any thing like a free and healthy competition in 
the supply of gas to consumers, and thus operate to 
the detriment of the public. But suppose this is all 
conceded; upon what ground can the court say such 
legislation is unconstitutional? Of course the whole 
matter, under our Constitution, is under the control 
of the Legislature, which can take from the defendant 
this exclusive privilege whenever it sees fit to do so- 
The public concern, in having some competition in 
the supply of gas, is by no means without a remedy. 
It can appeal to the Legislature to withdraw this ex- 
clusive right which it has conferred upon the defend- 
ant. And it is but fair to assume, that whenever the 
monopoly becomes oppressive, the Legislature will re- 
peal the special privilege it has granted. At all events, 
it is sufficient to say that the remedy is with the Leg- 
islature, which has ample authority to do what may be 
for the best interests of the citizens of Milwaukee.” 
State v. Milwaukee Gas-Light Co., 29 Wis. 454; 8. C., 9 
Am. Rep. 598. 

In Louisiana the Legislature granted to a gas com- 
pany the exclusive right, for fifty years, to lay pipes in 
the streets of the city of New Orleans and furnish gas 
to the inhabitants of the city. Pursuant to this statute 
the company laid pipes, erected gas-works, and sup- 
plied gas for yeurs. Afterward the Legislature granted 
to another company the right to lay pipes and furnish 
gas in the same city. The first company applied for 
and obtained an injunction restraining the second 
company upon the ground that the second grant in- 
fringed upon the first grant, which had become, by 
performance, a contract protected by the Constitution 
of the United States, just as the grant and per- 
formance of an exclusive franchise to build a bridgeor 
erect a ferry becomes unrevokable. By such a grant 
however the court said the State did not part with its 
police power and duty of protecting the public health, 
the public morals and the public safety, as the one or 
the other may be affected by the exercise of that fran- 
chise by the grantee; and the State could, by the ex- 
ercise of the right of eminent domain, pay for and re- 
cover back the franchise granted. New Orleans Gas 
Co. v. Louisiana Light Co., 115 U. 8. 650; reversing 4 
Woods, 90. 

The same court held to the same rule with respect to 
an exclusive grant to supply water to the city of New 
Orleans, and that the grant was violated by a grant to 
an individual in the city of the right to supply his 
premises with water by means ofa pipe or pipes so laid. 
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New Orleans Water-Works Co. v. Rivers, 115 U. S. 674; 
reversing 4 Woods, 134; St. Tammany Water- Works v. 
New Orleans Water-Works, 120 U. S. 64; affirming 
4 Woods, 134. So the same rule was applied to a gas 
company created by the Kentucky Legislature; even 
astronger decision was made, it being held that a 
clause in the Constitution ofthat State ‘‘ that all free- 
men, when they form a social compact, are equal, and 
that no man or set of men are entitled to exclusive, 
separate public emoluments or privileges from the 
community, but in consideration of public services.”’ 
The charter was granted in 1838. In 1856 the Legisla- 
ture provided that thereafter ‘all charters and grants 
of and to corporations, or amendments thereof, shall 
be subject to amendment or repeal at the will of the 
Legislature, unless a contrary intent be therein ex- 
pressed.’”’ Jn 1869 this charter of 1838 was amended, 
granting in such an amendment an exclusive right to 
occupy the streets of Louisville. In 1872 an act was 
passed authorizing another gas company to lay its 
pipes, with the consent of the city council, in the 
streets, and to furnish gas to the inhabitants. This 
latter act was held void, because it was clear that the 
act of 1869 gave the company the right to continue to 
enjoy the franchise it then possessed for the term 
named therein without being subject to have its char- 
ter in that respect amended or repealed at the will of 
the Legislature. Louisville Gas Co. v. Citizens’ Gas 
Co., 115 U. S. 683. 

A decision similar to the decision of the United 
States Supreme Court had been previously rendered by 
the Supreme Court of Louisiana. Crescent City Gas- 
Light Co. v. New Orleans Gas-Light Co., 27 La. Ann. 
138. See Hovelmun v. Kansas City Horse R. Co., 
79 Mo. 632. 

In Missouri it was held that the Legislature had the 
power to authorize a gas company to occupy streets to 
the exclusion of all others, but not the power to au- 
thorize to exclusively vend gas for the same time in the 
city. A grant of a power to thus vend gas was pro- 
hibited both by the common law and by a clause in 
the Constitution prohibiting the granting of special 
privileges. St. Lowis Gas-Light Co. v. St. Louis Gas, 
Fuel and Power Co., 16 Mo. App. 52. 

Acity was authorized generally “to contract with 
any” water-works corporation located within the city 
for “supplying with water the streets, alleys, lots, 
squares and public places in” the city. The city en- 
tered into a contract with such a corporation for 
water, to run twenty-five years. The court declared 
that the city had no power to make a contract for any 
such a period of time. Cityof Brenham v. Brenham 
Water Co., 67 Tex. 542. So acontract between a city 
and a water-works company to run twenty years was 
held void, even where no express prohibition was 
found in the charter or other acts of the Legislature; 
and this was held true, though the grant did not pre- 
vent other people selling water to private citizens. 
Davenport v. Kleinschmidt, 6 Mont. 502. 

But the Legislature may make such a grant, or au- 
thorize a city to do so, it is held, in Tennessee, even 
though the Constitution forbid the granting of ‘* per- 
petuities and monopolies,’”’ such a grant not being a 
monopoly. City of Memphis v. Memphis Water Co., 5 
Heisk. 495. See Broadway, etc., Co. v. Hankey, 31 Md. 
346 (Wharf.). Soin New Jersey, without any special 
Clause to that effect, a city’s contract with a company 
tosupply water for the city as long as the company 
complied with the obligations of the contract, was up- 
held. It was claimed that a statute making it “law- 
ful for the city council, by ordinance, to order the 
raising, and cause to be raised by tax, from year to 
year, such sum or sums of money as they shall deem 
expedient for defraying [among other thinge] the sup- 
Plying the said city with water,” restricted the city’s 
tight to make a contract for a longer period than for 





one year; but this was also denied. Allantic City 
Water- Works Co. v. Atlantic City, 48 N. J. Law, 378. 

The city of Bridgeport entered into an agreement 
that acertain water-works company should have the 
exclusive right to lay pipes in its streets so long as it 
furnished a full supply of fresh water. This agree- 
ment was assigned, and the assignee expended large 
sums of money in putting in the works. This assignee 
was authorized by a special act of the Legislature to 
acquire all the rights of the assignor, ‘‘ including the 
right to the sole and exclusive use of the public streets, 
etc., of the city of Bridgeport, for the purpose of lay- 
ing pipes therein to conduct water into and about said 
city.”” Anact of the Legislature, thirty years after- 
ward, gave another company the right to lay pipes in 
and supply water to the same city. It was held, con- 
ceding that the city had no power in the first place to 
grant an exclusive right, yet the Legislature subse- 
quently recognizing this claim of power and authoriz- 
ing the assignee to acquire, by assignment, such exclu- 
sive right, and the assignee having accepted the pro- 
visions of the statute and performed that required of 
it, the statutes made a contract that the Legislature 
could not revoke or impair so long as the company 
supplied the city with an abundance of pure water; 
and the grant to a company thirty years after the first 
grant was an impairment of the contract. This was 
held true in the face of a provision in the charter re- 
serving to the Legislature the power to recall the fran- 
chise at its pleasure, which, it was held, did not au- 
thorize the Legislature to impair the contract which 
the city had entered into for the exclusive use of its 
streets so long as it should supply the city with water. 
Citizens’ Water Company of Bridgeport v. Bridgeport 
Hydraulic Co., 50 Conn. 1. 

A statute giving a corporation the right to construct 
and maintain water-works within a city or town, con- 
taining a clause that “ the right to have and enjoy the 
franchises and privileges of such incorporation. within 
the city covered by its charter, shall be an exclusive 
one,’’ does not prohibit the Legislature passing a sub- 
sequent act authorizing the city to construct and sup- 
ply the city and its inhabitants with water. Lehigh 
Water Company’s Appeal, 102 Penn. St. 515; 13 W. N. 
Cas. 329; 31 Pitts Leg. Jour. 52; 40 Leg. Int. 52. 

The Pennsylvania act of 1885, relating to natural gas, 
expressly prohibited any city or town granting to any 
natural gas company exclusive use of its streets. It 
was said of this act that it was ‘‘the duty of city coun- 
cils to carry out the act in good faith by appropriate 
local regulations. Any ordinance or acts of the local 
authorities intended to give special favors to one or 
more companies, or to throw unreasonable obstruc- 
tions in the way of new companies, is a violation of 
the letter and spirit of the act.” The city of Pitts- 
burgh gave permission to acompany to lay its pipes 
under the streets. Another company, having lawfully 
begun the laying of pipes in the streets, was stopped by 
the city authorities and prevented laying its pipes 
across three streets. The company had many wells, 
and large quantities of gas were being wasted. Winter 
was approaching, and an ordinance of the city forbade 
any laying of pipe after November 15. If not permit- 
ted to complete the connection by laying across these 
three streets, the company would suffer great loss. An 
injunction was granted restraining the city and pro- 
hibiting its officials interfering with the execution of 
the work. People’s Natural Gas Co. v. Pittsburgh, 
1 Penn. ©, C. 311. 

A very different view was taken by another nisi 
prius court of this act of 1885. A city by ordinance 
granted the right to a company to enter upon its streets 
and supply the citizens with natural gas, requiring the 
work to be begun at a fixed time, and the gas to be in- 
troduced within fifteen months, and also provided that 
“ no other privilege shall be given by the city authori- 
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ties for a similar purpose, for a period of two years 
from the date of its passage.” The company expended 
large sums in the prusecution of the work; and before 
the end of the fifteen months the city granted the right 
to lay pipes and supply gas within the city to another 
company. Upon a presentation of these facts the nisi 
prius court granted an injunction to continue during 
the time allotted for the construction of the works by 
the first company, holding, seemingly, that the ordi- 
nance granting an exclusive privilege for two years 
was not prohibited by the act of 1885, but was a regu- 
lation of the time and manner of the occupancy of the 
streets. Meadville Natural Gas Co. v. Meadville Fuel 





Gas Co.,1 Penn. C. C. 448. On appeal however the 
case was reversed on the ground that the grant of an 
exclusive privilege for two years was a violation of the 
statute. Appeal of Meadville Fuel Gas Co., 4 Atl. Rep. 
733 


Where a company had obtained the privilege under 
the act of 1885 to pipe the town for natural gas and had 
supplied gas for a time at a reasonable price, with as- 
surance of continuance, and then secured a monopoly 
by terms made with competing companies, and de- 
manded excessive rates, threatening to shut off the gas 
unless the increased price was paid, an injunction was 
granted to compel it to supply the gas until evidence 
was produced to show whether the increased price was 
unreasonable or not. Waddington v. Allegheny Heat- 
ing Co., 6 Penn. C. ©. 96; Sewickley Borough v. Ohio 
Valley Gas Co., id. 99. 

Courts construe grants of an exclusive character 
very strictly; and unless the language of the grant 
squarely shows the conferring of an exclusive right, 
they will not hold that a subsequent grant of a like 
right is in conflict with the first. Thus an exclusive 
grant of a right to supply ‘‘ heat to the public from gas 
within the city of Pittsburgh ’’ was held not to be in 
conflict with a grant “for the purpose of supplying 
heat to the public within the city of Pittsburgh by 
means of natural gas conveyed from such adjoining 
counties as may be convenient.” Emmerson v. Com- 
monwealth, 108 Pena. St. 111; 32 Pitts. Leg. Jour. 273; 42 
Leg. Int. 81. A coart of Common Pleas of the same 
State had previously held that a charter “for supply- 
ing light and heat by means of natural gas,”’ in a cer- 
tain city, did not conflict with the charter of another 
company for *‘ the manufacture and supply of gas for 
fuel heat’’ at the same place, both grants being exclu- 
sive. Erie Mining and Natural Gas Co. v. Gas Fuel 
Co., 15 W. N. Cas. 399. 

Before cable roads were known, the Legislature of 
Nebraska granted to a company the exclusive right for 
fifty years to * operate horse railways within the city 
of Omaha.” In 1877, ten years after the first grant, 
the Legislature grauted to any company, with the con- 
sent of the inhabitants ot the city, the right to con- 
struct and operate “a street railroad; and a com- 
pany having obtained the right by vote, built a “‘ cable 
street railroad”? in Omaha. The first company sought 
to enjoin the second company, but the court declined 
to do so, saying: ‘* The initial and important question 
is whether a cable tramway is within plaintiff's exclu- 
sive grant of a right to build, erect and operate horse 
railways. If the grant were made to-day [1887] it could 
not seriously be contended that it was so included. 
There is such a clear and recognized distinction be- 
tween horse railroads and cable roads, that applying 
the ordinary rules for the construction of legislative 
grants, neither kind of road would be included within 
a grant of the other. The contention however is that 
at the time of this grant cable roads were practically 
unknown; that the only form of street railways was 
the horse railway; that the terms ‘street railroad’ 
and ‘ horse railroad’ were in common parlance used to 
describe the same thing; that in construing the grant 
we are to place ourselves back to the time at which it 





was made, and this term ‘horse railroad’ being then 
used interchangeably for the same thing, we are to 
suppose that the Legislature meant by the use of one 
term all that it would have meaut by the use of the 
other, and that therefore all that would to-day be in. 
cluded within either term was within the scope of the 
grant. The rule for the™construction of legislative 
grants is well settled. They are to be construed 
against the grantee and in favor of the public, and 
nothing passes unless it is obvious that the intent wag 
that it should pass.’’ ‘‘A cable road is not more differ- 
ent from a horse railroad than a steam railway is from 
an electric railway, and yet would it be seriously con- 
tended, that if at the date of this grant the plaintiff 
had received a like grant of an exclusive right to con- 
struct and operate a steam railruad between Omaha 
and Lincoln, that exclusive right would prevent the 
conustructiou of an electric railway between the two 
places? Would a grant to construct even a street rail- 
way carry with it the right to construct and operate 
an elevated road? My conclusion is that the term 
‘horse railway’ was not used in the grant as signifi- 
cant of any other form of street railway than that 
which is now known, strictly speaking, as a horse rail- 
road; nor is this conclusion shaken by the argument 
made by plaintiff as to the inference from the two pro- 
visions in the charter prohibiting the running of loco- 
motives or cars propelled by steam, or the cars of any 
other railroad company, on the tracks of plaintiff.” 
An injunction was refused. Omaha Horse Ry. Co. vy. 
Cable Tramway Co., 30 Fed. Rep. 324. See Des Moines 
St. Ry. Co. v. Des Moines, etc., Ry. Co., 73 Lowa, 513. 

So where a corporation secured the exclusive right 
of supplying Mobile with water “from Three-Mile 
creek,”’ which was the most accessible source for the 
city’s water supply, it was held that this did prevent 
the city granting to another company the right to sup- 
ply the city with water taken from any other source 
than Three-Mile creek. Stein v. Bienville Water Sup- 
ply Co., 34 Fed. Rep. 145. 

A charter authorized a company to take water from 
a certain pond for the purpose of supplying a town 
with water for domestic purposes and extinguishment 
of fire, and forbade those who had mill privileges on 
the pond to cut below the pipes of the company or 
withdraw the water or obstruct the works. It was 
held that this did not give the company the exclusive 
right to the water of the pond for the purposes desig- 
nated; and the Legislature could grant to another 
company the right to take water from the same pond. 
Rockland Water Co. v. Camden, etc., Water Co., 80 Me. 
544. So an exclusive grant to a gas company to lighta 
city with gas and supply it to the inhabitants is not vio- 
lated by a grant to acompany to supply light in the 
same city by electricity. Saginaw Gas- Light Co. v. 
City of Saginaw, 28 Fed. Rep. 529. 

But in New Jersey a different rule of interpretation 
prevailed than did in the foregoing cases. There a gas 
company was incorporated and authorized by statute 
to lay its pipes, with the consent of the abutting own- 
ers, in the streets of Jersey City. It did so, and then 
another company proceeded to do so without any leg- 
islative authority whatever. “he first company sought 
and obtained an injunction against the second; and it 
was held “that the grant of a franchise by the State 
is, by its own intrinsic force, and without express 
words, exclusive against all persons but the State, aud 
that any attempt to exercise like rights and privileges 
without legislative authority is a fraud and an unwar- 
rantable usurpation of power.” Jersey City Gas Co. 
v. Dwight, 29 N. J. Eq. 242. 

A city charter granted a city the right to ‘ exercise 
and enjoy all rights, immunities, powers and privileges 
appertaining to a municipal corporation,” and to “li- 
cense, tax and regulate hackney carriages, omnibuses” 
and the like. This was held not to confer on the city 
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power to grant to an individual *‘the exclusive privi- 
lege and franchise of running for hire omnibuses for 
the purpose of conveying persons, passengers and 
travellers, and their baggage upon the streets of the 
city to and from the hotels, steamboat landings and 
railroad stations,’’ upon condition that he furnish such 
vehicles at specified rates. Logan v. Pyne, 43 Iowa, 
524; S. C., 22 Am. Rep. 261. So a contract with a town 
to build a market-house, giving the town control of it 
for ten years, in consideration of a receipt by the build- 
erof the rents, the town to superintend it and per- 
mit no other market-house to be built or used, norcer- 
tain specified articles to be sold elsewhere in the vil- 
lage during the ten years, was held void. Gale v. City 
of Kalamazoo, 23 Mich. 344; 8S. C., 9 Am. Rep. 80. A 
power in acity to “‘lay out, make, open, widen, regu- 
late and keep in repair all streets, roads, bridges, ferries, 
wharves, docks, piers and slips’’ does not confer power 
upon it to grant to others an exclusive privilege to es- 
tablish and maintain a ferry. Miniwrn v. Larue, 23 
How. Pr. 435; Montjoy v. Pillow, 64 Miss. 705. 

In Kentucky it is said that the State cannot part 
with its police power, and a surrender of its power to 
protect the public health, the public morals, the publio 
peace, the public safety, of the citizen would violate 
that fundamental principle, the promotion of the peace, 
the public safety, happiness and security of its citizens, 
which is the basis of all governments, and would tend 
to revolution and anarchy. ‘*‘ The power therefore can- 
not be surrendered. The State however and its mu. 
nicipalities intrusted with the execution of this power 
may provide the means of protecting the public health; 
it is its duty to do so. Any means may be adopted 
that will effect that end; such as employing competent 
and trusty persons to take the matter in charge, under 
the supervision and control of the State or city.” It 
was therefore beld that the city could enter into a con- 
tract with an individual for five years, giving him the 
exclusive privilege to remove the carcasses of dead ani- 
mals from the streets; and that during that five years 
she could not give the right to another; and an in- 
junction was granted to prevent the violation of the 
contract. City of Louisville v. Weible, 84 Ky. 290. 

A statute of Illinois authorized the city of Chicago, 
by its common council, “to regulate and control the 
slaughtering of all animals in the city, or within four 
miles thereof, intended for consumption or exposed 
for sale in the city, and to enforce any regulation, con- 
tract or law heretofore made on the subject.”’ The city 
entered into an arrangement witha firm, by ordinance, 
which was accepted by the firm, whereby a particular 
building was designated for slaughtering of all animals 
intended for sale or consumption within the city, 
granting to the firm the exclusive right to have, for a 
specified period all such animals slaughtered at their 
establishment, they to be paid a specified sum for the 
privilege by all persons exercising the calling of 
slaughtering animals. The ordinance was held void 
because it created a monopoly, not authorized by the 
statute. City of Chicago v. Rumpff, 45 Ill. 90; 8S. C., 
92 Am. Dec. 196. 

While a city may prohibit the carrying on of manu- 
factures dangerous in causing fires or explosions, yet it 
cannot restrain a particular citizen from so doing and 
permit all others to do. Mayor, etc., of City of Hud- 
son v. Thorne, 7 Paige Ch. 261. 

But it has been held, returning to the subject of 
markets, that a city, under a general power to regulate 
markets, has the power to authorize an individual to 
erect a building upon private lands as a market-house, 
to lease or rent the rooms or stalls therein for a mar- 
ket; to declare such place a public market; to dictate 
the manner of conducting markets therein: to exact 
reasonable rates of rents, and to protect him in the ex- 
clusive privilege of such market. Le Claire v. City of 
Davenport, 13 Lowa, 210; overruling City of Davenport 





v. Stelley, 7 id. 102. Under a statute authorizing it 
“to establish market-houses and to regulate the 
vending of meat,’’ a city may prohibit the sale of 
fresh meat within the city, in less quantities than 
the quarter, except by a lessee of the butcher’s stall of 
a market-house. City of St. Louis v. Jackson, 25 Mo. 
37; City of St. Louis v. Weber, 44 id. 547; City of 
Bowling Green v. Carson, 10 Bush. 64; Village of Buff- 
alo v. Webster, 10 Wend. 100; Bush v. Seabury, 8 Johns. 
418. 

But an ordinance, under a general power to estab- 
lish and regulate markets, which prvhibited the sale 
of vegetables at any place but the market during mar- 
ket hours, was held void as to a regular grocer engaged 
in selling them at his established place of business. 
Caldwell v. City of Alton, 33 Ill. 417. And the princi- 
ple of this decision was afterward extended to the sale 
of meat. City of Bloomington v. Wahl, 46 Ill. 489. See 
Tugman v. City of Chicayo, 78 id. 405, and Bethune v. 
Hughes, 28 Ga. 560. 


INDIANAPOLIS, 1ND. 


W. W. THORNTON. 


—_— 
BANKS—COLLECTIONS—INSOLVENCY. 
NEW YORK COURT OF APPEALS, NOV. 26, 1889. 


NATIONAL BUTCHERS AND DROVERS’ BANK y. 
HUBBELL.* 

A firm of bankers received from plaintiff notes and checks 
indorsed for collection, but before collecting them failed, 
and made an assignment to defendant for the benefit of 
its creditors. These notes and checks were afterward 
collected by defendant as assignee. Held, that the notes 
and checks never became the property of defendant’s as- 
signor, and did not pass to defendant under the assign- 
ment, and defendant became personally liable to plain- 
tiff for the amount so collected, though he had expended 
it in payment of his assignor’s debts, in good faith, and 
without notice of any claim on the part of plaintiff. 

Nor is the assignee relieved by the fact that he paid the 
money out under an order of the county court. 

Plaintiff was not guilty of laches where it made demand on 
defendant sixteen days after hearing of the assignment 
to him. 


Fg ee from a judgment of the General Term, 

Fourth Department, affirming a judgment in 
favor of the respondent, Hubbell, entered upon the 
decision of a single judge at Special Term. The fol- 
lowing are the material facts, as found by the justice 
trying the cause. The plaintiff isa duly constituted 
banking corporation, located and doing business in 
the city of New York. On and for many years prior 
to December 9, 1884, the defendants, J. Forman and 
Alfred Wilkinson, were copartners, doing business 
under the firm name of Wilkinson & Co., as private 
bankers at the city of Syracuse, N. Y. For a num- 
ber of years prior to December 9, 1884, the plaintiff 
had been accustomed to forward to the firm of Wil- 
kinson & Co., for collection, checks, drafts and notes 
belonging to it, and made payable at different places, 
at the city of Syracuse and vicinity, the firm being 
the correspondents of the plaintiff in that portion of 
the State. The course of business pursued by the 
plaintiff and the firm of Wilkinson & Co. was as fol- 
lows: The plaintiff, upon receiving checks, drafts and 
notes, payable at Syracuse, or its vicinity, made upon 
such paper an indorsement in the following form: 
“Pay Wilkinson & Co., or order, for coll. for account of 
National Butchers’ & Drovers’ Bank of the city of 
New York. W. H. Chase, Cash.” The plaintiff there- 
upon inclosed said cheoks, drafts and notes in a letter 
addressed to the firm of Wilkinson & Co., which was 
in the following form: ‘ National Butchers & Drov- 
ers’ Bank, N. Y., 188 Messrs. Wilkinson & Co.— 


* Reversing 49 Hun, 610. 
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Dear Sirs: Your favor of the inst. is received, 
with inclosures, as stated. I inclose for collection and 
credit bills as stated below. Respectfully yours, Wil- 
liana H. Chase, Cashier.” Thereupon follows an item- 
ized statement of checks, drafts, etc., naming the 
bank where payable, the city where such bank is 
located, and the amount of the checks, drafts, etc. All 
above the itemized statement in the letter was in 
print, except the address, ‘* Messrs. Wilkinson & Co.” 
Thereupon plaintiff, upon its books, charged to Wil- 
kinson & Co. the various drafts, checks, etc., thus for- 
warded to them, and upon the credit side of their ac- 
count credited them for whatever moneys were re- 
mitted to and received by the plaintiff from Wilkinson 
& Co. The charges against Wilkinson & Co were made 
upon the ledger of the plaintiff day by day, as the 
checks, drafts, etc., were sent, and on the days they 
were sent. Upon receipt by Wilkinson & Co. of the 
checks, drafts, etc., such of them as were payable on 
demand were immediately, upon their receipt, credited 
to the account of the plaintiff kept upon the books of 
Wilkinson & Co. for their face value. Such paper as 
was not payable upon demand, but had some time to 
run, Was not entered upon the accounts of the plain- 
tiff until it was actually paid. Such of the checks, 
bills and notes as were payable at banks of the city of 
Syracuse were thereupon collected by Wilkinson & 
Co. through the clearing-house. If any of the paper 
however was protested, it was charged back upon the 
books of Wilkinson & Co. to the plaintiff, and re- 
turned to it, and the expenses of protest charged to 
plaintiff. Such of the paper received by Wilkinson & 
Co. from the plaintiff as was payable at banks out of 
thecity of Syracuse was forwarded by Wilkinson & 
Co. to their own correspondents at the cities and vil- 
lages where such payments were to be made, and Wil- 
kinson & Co. received from them the proceeds of such 
paper when collected. On Thursday ‘of each week 
Wilkinson & Co. remitted to the plaintiff, by a draft 
on New York, the amount standing to the credit of 
the plaintiff upon their books up to that time, less 
about three-sixteenths of one per cent for their ser- 
vices. These remittances were generally made in the 
morning, regardless of whether Wilkinson & Co. had 
at the time actually received the proceeds of all the 
checks, drafts, etc., which then stood upon its book 
credited to the plaintiff. This manner of doing busi- 
ness had been carried on fora number of years prior 
to the failure of Wilkinsou & Co., and was understood 
by the plaintiff, and was the existing arrangement. 
In pursuance of this arrangement, the plaintiff, on and 
for a number of days prior to December 8, 1884, for- 
warded to Wilkinson & Co. various drafts, checks, and 
notes, indorsed by the plaintiff in the manner above 
described, inclosed in letters in the form specified, 
amounting in all to $14,260.36, all of which, except 
time collections amounting to $438.67, were credited 
to the plaintiff upon their books. From this total 
Wilkinson and Co., prior to December 9, 1884, had 
sent various sums for collection to other agents, leav- 
ing a balance of $13,822.43 to be accounted for. Of 
this sum there had been paid to, and received by, 
Wilkinson & Co. ou and prior to December 9, 1884, the 
sum of $9,195.50, which sum was received by Wilkin- 
son & Co. in divers sums from December 4 to Decem- 
ber 9, 1884, both dates inclusive, and no part of that 
sum has been paid to the plaintiff, but all of it was 
paid out by Wilkinson & Co. in due course of basi- 
ness before December 9, 1884. On the 9th of December, 
1884, Wilkinson & Co. executed and delivered to the 
defendant, Charles E. Hubbell, a general assignment 
for the benefit of their creditors of their property, 
both real and personal, and Hubbell duly accepted the 
trust created, and duly qualified as such assignee, and 
took possession thereunder on the morning of Decem- 
ber 10, 1884, said assignment being duly recorded om 





the 10th day of December, 1884. Between the execy. 
tion and delivery of the assignment and the 20th of 
February, 1885, Hubbell, as such assiguee, received of 
the checks, drafts, etc., sent by plaintiff to Wilkinson 
& Co. the sum of $4,626.83, beiug the balance of said 
sum of $13.822.43. The defendant remitted to the 
plaintiff $438.67 of above amount, being proceeds of 
time paper sent for collection, as to which a different 
practice had prevailed, but defendant, Hubbell, as 
such assignee, refused to pay the balance of said 
$4,626.83, being the sum of $4,188.16, to the plaintiff. 

Prior to a notice of the plaintiff's claim served on 
defendant, Hubbell, December 26, 1884, he had, as as- 
signee of Wilkinson & Co., received from the entire 
estate the sum of $10,903.36, which sum included all 
but $295.48 of the above-named amount, $4,198.16; and 
the assignee, prior to receiving the notice, had paid 
out in the management of the estate, and in a divi- 
dend to the preferred creditors in the assignment, the 
sum of $10,548.57, leaving a balance of $354.79, the 
dividend being the sum of $10,001.71, and being made 
in pursuance of an order of the County Court of On- 
ondaga county. The dividend paid by the assignee 
to the preferred creditors of Wilkinson & Co. was 
made by him in accordance with the provisions of the 
assignment to him, and under an order of the county 
judge of Ouondaga county, dated December 23, 1884, 
which directed and authorized him to make a dividend 
of ten per cent upon the first preferred claims men- 
tioned in the assignment. All of the payments were 
made by the defendant, Charles E. Hubbell, as assignee 
of Wilkinson & Co., in good faith, and without any 
notice or knowledge of any claims made 'by the plain- 
tiff on any of the money received by him, and with- 
out knowledge of any claim made by the plaintiff that 
the title to any portion of the moneys, which were the 
proceeds of checks, drafts, etc., sent by the plaintiff 
to Wilkinson & Co., was claimed to be vested in it. 
After the assignee had paid out the money, and on the 
26th day of December, 1884, the plaintiff for the first 
time made any claim, or served any notice upon the 
assignee of any claim, to any of the moneys, drafts, 
checks or securities received by Wilkinson & Co. from 
the plaintiff, or the proceeds of any of such drafts. 
checks or securities received by him. The plaintiff 
had no notice of the application for the order granted 
by the County Court or judge of Onondaga county, 
and was not apprised of the same‘until after Hubbell 
had paid the dividends to the preferred creditors of 
Wilkinson & Co. named in the assignment. After the 
trial of this action, the defendant, Alfred Wilkinson, 
died, leaving the defendant, J. Forman Wilkinson, 
sole surviving partner of the firm of Wilkinson & Co. 
Before the commencement of this action due and 
proper demand of payment on behalf of the plaintiff 
was made of the firm of Wilkinson & Co., and of said 
Charles E. Hubbell, as such assignee, and payment by 
them severally refused. The assignment was subse- 
quently set aside as a fraud upon Wilkinson’s creditors. 
The trial judge held that the defendant, Hubbell, was 
not liable for the moneys received and spent by Wil- 
kinson & Co. prior to the assigument, nor for the 
money received by Hubbell himself after the assign- 
ment, and paid out by him in the payment of a divi- 
dend to the preferred creditors under the assignment, 
and that Wilkinson & Co. were themselves liable for 
the amounts collected by them as proceeds of the 
paper sent them for collection by the plaintiff. From 
an affirmance of a judgment entered to this effect by 
the Generai Term in the Fourth Department, the de- 
fendant bas appealed here. 


Wm. James, for appellant. 
Louis Marshall, for respondent. 


PecKHAM, J. The defendant Hubbell, as one de- 
fense to the claim of the plaintiff, insists that Wilkin- 
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son &Co., upon the receipt by them of the various 
checks and drafts or other pieces of paper payable on 
demand, and upon the crediting of the amounts 
thereof to the plaintiff upon their books, without wait- 
ing for the payment of the same, became the owners 
thereof, and that these facts amounted to a transfer 
of the title to the paper or its proceeds to Wilkinson 
&Co. In that we think he is mistaken. The indorse- 
ment upon each piece of paper was for collection sim- 
ply, and by virtue of that indorsement no title passed 
to the firm; but on the contrary, it became simply the 
agent of the plaintiff to present the paper, demand 
payment thereof, and remit to it. Under such cir- 
cumstances the title to the paper remained in the 
party sending it. Bank v. Bank, 7 N. Y. 459: Dicker- 
son v. Wason, 47 id. 439; White v. Bank, 102 U. 8S. 658. 
The letter accompanying the inclosures of paper 
amounted simplyto a direction to credit after the collec- 
tion was made, and up to the time that the funds were 
actually received by the firm it certainly would make 
no alteration in the law relative to indorsement for 
collection only. Nor does the finding of the learned 
justice at Special Term as to the custom pursued be- 
tween the parties alter the law in regard to the title 
to the paper before the funds arising from the pay- 
ment thereof were actually received by the firm. The 
finding shows that the credit was a provisional one 
only. It was a mere matter of book-keeping. It 
would seem to have been more in the form of a mem- 
orandum of the different pieces of paper received ; be- 
cause if any were not paid, such as went to protest 
were at once charged back upon the books of the firm 
against the plaintiff, and returned .to it, with the ex- 
penses of protest charged to it. The firm never became 
absolutely responsible to the plaintiff for the amount 
of these collections until the collections were actually 
made, and the proceeds received by them. The prop- 
erty in these different pieces of paper therefore never 
vested in the firm, and the firm never purchased 
them, or advanced any money upon them. Hence 
the firm never owned them. Scott v. Bank, 23 N. Y. 
289; Dickerson v. Wason, supra. These pieces of paper 
were undoubtedly subject to the direction of the plain- 
tiff at any time prior to their payment, and it would 
have been the duty of the firm to have obeyed such 
direction. The plaintiff could have withdrawn the 
paper, or made such other disposition of it as seemed 
to it proper. [t might have been liable to pay the firm 
for the services performed by them, but that had no 
effect or bearing upon the title to the paper. 

The cases relied on by the counsel for the defendant 
for the purpose of showing title in the firm were de- 
cided upon an essentially different state of facts. In 
Clark v. Bank, 2 N. Y. 380, the indorsement was in 
blank, which the court said prima facie imported a 
transfer of the title to the note, and that it was not 
sent for collection merely. Upon looking at the other 
facts in the case, the court held there was nothing to 
show that the paper was sent for collection only, but 
onthe contrary, it appeared plainly that it was in- 
tended to pass the title. Gardiner, J., in that case 
said: *‘The whole fund was, by the course of dealing, 
and in this instance by the directions of the plaintiffs, 
treated as cash. It was passed to their credit accord- 
ing to their instructions, and the draft in question was 
for account.” Again he said: ‘*The whole arrange- 
ment was one of mutual convenience; and to hold 
that such drafts were transmitted for collection 
merely, with no right to a credit, or to draw against 
them until they were actually paid, is to lose sight of 
the situation of these brokers, their business and their 
necessities.” In Bank v. Lloyd, 90 N. Y. 530, the bank 
received the check from the depositor as a deposit of 
money, and entered the amount as cash to the credit 
of the depositor in his bank pass-book, which was re- 
turned to him. There it was held that the title to the 





check passed to the bank. It wasnot received merely 
for collection. The court, per Danforth, J., said: ** It 
is not disputed that Murray (the depositor) held the 
check asowner. * * * It was his property, to 
do with as he pleased. He had held other checks. 
Some of these he placed in the Troy Bank for colleo- 
tion. Others he deposited and took credit therefore 
as cash upon his pass-book. As to the first, he could 
give and revoke his own directions as often as he 
chose; but as to the others, when they were by his 
direction credited to him, the title passed to the bank, 
and they. were not again subject to his control.” 
There again the credit was of so much cash. It was 
nothing less than the purchase of the check. The in- 
dorsement was in blank, and the bank took it as 
owner. In Briggs v. Bank, 89 N. Y. 182, the defend- 
ant made the First National Bank of Newark its col- 
lecting agent. The bank upon which the check was 
drawn upon its receipt charged the check to the 
drawer, and credited the defendant with the amount 
in its account. By the transaction the check was paid 
to the Newark bank, and it was only necessary for it 
to remit its collections once a week to the bank in 
New York, under its agreement. The next day how- 
ever it suspended payment, and in an action by the 
person who gave the check to the defendant for col- 
lection, it was held that the defendant was liable for 
the payment thereof, although it had not received the 
amount from its own agent in Newark. The case is 
not in the least similar to the one at bar. In People v. 
Bank, 93 N. Y. 582, that bank and Utica City National 
Bank each acted as agent for, and kept a running ac- 
count with, the other; the balance being struck once 
a week, and the bank found indebted remitting the 
balance due. The crediting of the paper was en- 
tirely different, and there was a mutual account cur- 
rent between the banks. All that case holds however 
is that when the moneys were paid the relation be- 
tween the banks was simply that of debtor and creditor. 
We cannot see therefore that as to the paper not ac- 
tually collected, and the cash received by Wilkinson 
& Co. before their failure, it ever became the property 
of that firm, or that the title to the proceeds thereof 
ever vested in that firm or its assignee. As to the 
moneys received by the firm in payment of checks and 
drafts sent to it for collection by the plaintiff, and by 
the firm paid out before the assignment, and in the 
usual course of business, in payment of the debts of 
the firm, and of course never received by the assignee, 
we do not see that the plaintiff occupies any different 
position in that regard toward the firm than any other 
creditor. As the firm was to remit but once a week, 
of course it was not expected that the identical 
moneys received by it in payment of paper sent to it 
for collection were to be sent to the plaintiff. The 
firm, by the arrangement, had the right to retain the 
moneys, and to remit weekly; and of course from one 
week to another it had the right to use the money, 
and the plaintiff relied upon the credit of the firm 
for such time as it had the right to retain the 
money. 

But it is claimed on the part of the defendant as- 
signee that assuming that no title to the checks passed 
to Wilkinson & Co., the plaintiff is not entitled to re- 
cover so far as regards the proceeds of the paper that 
were received by the assignee, and expended by him 
in good faith, and without notice by him of any claim 
on the part of the plaintiff prior to the making of the 
demand, or the service of the notice by the plaintiff 
upon him. We think this claim cannot be maintained. 
In the first place, the moneys received by the assignee, 
as proceeds of the paper sent by the plaintiff to the 
firm for collection, and not collected by the firm be- 
fore the assigument, never became the property of 
that firm, and therefore the legal title never passed 
to the assignee of the firm. It was not transferred by 
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the firm to the assignee, because at the time when the 
assigument was made the money had not been col- 
lected, and had not come into the hands of the assig- 
nors. It never came into the hands of the assignee by 
virtue of the assignment, in any legal sense of the 
term. The moneys came to him from the various col- 
lecting agents to whom the drafts and checks had been 
sent by the firm The assignee could get no better 
title to the moneys than his assiguor, and neither had 
any right to apply such moneys collected after the 
failure to the payment of firm debts. If it besaid that 
he received and applied them in good faith, it may be 
answered that good faith did not change the title of 
the plaintiff to the proceeds of its property. 

There are cases in which an assignee or trustee is 
protected for acts done in good faith under an instru- 
men’ creating the trust, aud before such instrument 
had been declared invalid. Where an assignee, under 
an assignment for the benefit of creditors, fraudulent 
upon its face, pays money to bona fide creditors of the 
assignor in accordance with the directions of the as- 
signment, he will be protected, provided he does it in 
good faith, and before any other creditor has obtained 
alien upon the money. This is because the assign- 
ment, as between the parties to it, is valid, and the 
assignee, in making such payment, is doing no more 
than the assignor might at that time lawfully have 
done if no assignment had been made. In such case 
all that can be said is, if the assignment be declared 
void, that the assignor paid certain of his creditors in- 
directly, and through the agency of the assignee, at a 
time when he had the right to do it directly, but for 
the assignment. Such was the case of Ames v. Blunt, 
5 Paige, 13, where the chancellor said that the liability 
of the assignee depended upon the question whether 
the rights of the plaintiff had been affected by the 
distribution of the proceeds of [the assigned property 
to bona fide creditors of the assiguor; and it was held 
that the plaintiff was not thereby injured, because the 
assignee had done no more than the assignor might 
have done at any time before the plaintiff obtained a 
lien upon the money paid by the assignee. To the 
same effect are the cases of Collumb v. Read, 24N. Y. 
505; Averill v. Loucks, 6 Barb. 470, 477; Iddings v. 
Bruen, 4 Sandf. Ch. 452, 456. The case of Sullivan v. 
Miller, 106 N. Y. 635, is also an instance of the same 
general principle. In that case the property belonged 
to the assignor, and was assigned to the assignee sub- 
ject to a mortgage. The action of the assignee, or his 
successor, the receiver, was upheld by the court. The 
title to the property was in the assignor. It was not 
property of a third person which he disposed of. 

It is argued also that as this property came honestly 
into the possession of the assignee, the plaintiff would 
have to prove a demand upon, anda refusal by, him to 
give it up before an action could be maintained; and 
it is then claimed that where such an assignee, before 
notice has been given to him, or any demand made 
upon him for a surrender of the property, has dis- 
posed of the same in good faith, he is relieved from 
liability. 

The cases cited by counsel are those where property 
bas come into the hands of the assignor tortiously, 
and under such circumstances, that as between him 
and the original owner, the latter could insist upon 
his title. In such case, where possession of the prop- 
erty is given tothe assignee under the assignment, it is 
held thrt he, having innocently come into possession 
of the same, before an action can be maintained 
against him demand must be made for the surrender 
of the property. Such is the case of property obtained 
by the assignor by fraudulent representations, where 
the vendor has the right to rescind the contract and 
take back the property. Barnard v. Campbell, 58 N. 
Y. 73: Goodwin v. Wertnevmer, 99 id. 149. But in such 
case the legal title is in the assignor at the time he 





makes the assignment, and that title passing to the 
assignee, who is innocent of the fraud, a demand by 
the vendor must be made before an action for its re. 
covery can be maittained. The case of Haggerty y, 
Palmer, 6 Johns. Ch. 437, is of a similar nature. The 
legal title to the property was in the assignor, and the 
assignee took it. If disposed of by him to a bona fide 
purchaser for value, without notice, the vendee might 
be protected, and the assignee also if he sold before he 
himself had any notice. Here the property was never 
the property of the assignor. It never came to the 
assignee by virtue of the assignment, in any legal ac- 
ceptation of that term. Indeed he must have known 
that the property did not belong to the assignor; at 
least an inspection of their books would have shown 
as it seems to us, enough to put him upon inquiry as 
to where the title to these moneys rested. It did not 
rest with the assignors, and they could transfer none 
to their assignee. Again we do not think that the 
order of the County Court or the county judge for the 
payment of the dividend was the least protection to 
the assignee. That ordor did not assume to say what 
moneys should be used in the payment of the divi- 
dend. It did not assume to decide whether these 
moneys were the moneys of the assignor. That ques- 
tion was not before the court. It simply ‘gave direo- 
tions to the assignee to pay a certain dividend, upon 
papers which it is to be presumed showed to the court 
or judge that the assignee claimed to have moneys 
enough of the assignor in his bands at the time to pay 
it with. But even if it had assumed to direct that these 
particular moueys should be paid, we see no protection 
thereby given to the assignee. The plaintiffs could not 
be concluded upon a question ‘as to the title to their 
property by any ex parte decision of the county judge. 
The case of Herring v. Railroad Co., 105 N. Y. 375, has 
nothing to do with the point. The plaintiff here was 
no lienor of property in the possession of the assignee. 
It was, as we have seen, the absolute owner of it, 
and it could not be divested of its title without some 
notice. 

Lastly, the claim is made that the plaintiff has been 
guilty of laches in asserting its rights, and that there- 
fore the payment made by the assignee in ignorance 
of the existence of its claim is to be protected. If 
laches were a defense, we see no facts upon which 
their existence can be founded. The plaintiff heard 
of the assignmeut of Wilkinson & Co., at the earliest, 
not before December 10, 1884, and on the 26th the de- 
mand on its behalf for these moneys was made of the 
assignee. It seems that under an ex parte order of the 
County Court or judge, made on the 23d of December, 
he had already paid out a large part of this money. It 
would be a pretty stern application of the doctrine of 
laches to hold that a plaintiff should be deprived of all 
title to its property by reason of not making a de- 
mand for it, of an assignee of a third person for the 
benefit of creditors, within less than sixteen days after 
it heard of the assignment, and where it had no rea- 
son to suppose that the assignee would take its prop- 
erty to pay the debts of the assignors. The defense of 
laches is not made out. 

Whether the funds, if there are any, in the hands 
of the assignee, collected by him since the service of 
the notice and the demand, should be ‘impressed with 
a trust to reimburse the plaintiff the amount of its 
property, used to pay the debts of the assignors, we 
do not now decide. We should want more facts be- 
fore us. We should, among other things, want to 
know whether any liens had been acquired by avy 
other creditor upon such moneys, and under what cir- 
cumstances, so as to be able to decide understandingly 
as between different claimants to such funds. Perhaps 
other parties would have to be brought in. Upon the 
whole, we think the assignee is liable to account to the 
plaintiff for the moneys received by him subsequent 
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to the 9th day of December, 1884; being the proceeds 
of the checks or drafts above referred to. 

It results from these views that the judgment of the 
General and Specia) Terms should be reversed as to 
the assignee, and a new trial granted against him, with 
costs to abide the event. 


All concur, except Rucer, C. J., and ANDREWS, J., 


not voting. 
—_—_——_>____—_- 


MASTER AND SERVANT — NEGLIGENCE — 
STATUTE. 


MASSACHUSETTS SUPREME JUDICIAL COURT, NOV. 
26, 1889 


RyYALts v. MECHANICS’ MILILs. 

Acts of Massachusetts of 1887, chapter 270, section 1, which 
provides a remedy for employees injured through the 
negligence of their employer does not take away the 
common-law remedy of the employee, but he still has a 
right to sue under the sameconditions, and recover dam- 
ages to the same extent as if the statute had not been 
passed; and section 3 of said chapter, which requires an 
employee to give notice to his employer of the time, place 
and cause of the injury before he can sue under the act, 
applies to those cases only which lie outside the common- 
law rule, and within the statute, or to a case in which an 
employee, though he has a remedy at common law, re. 
lies on the statute alone. 


EPORT from Superior Court, Bristol county. 
Robert R. Bishop, judge. 


J. W. Cummings, for plaintiff. 
Morton & Jennings, for defendant. 


Homes, J. This is an action for personal injuries 
caused to an employee by a defect in the condition of the 
machinery used in the business of her employer. The 
declaration is framed without reference to the Employ- 
ers’ Liability Act (Stat. 1887, chap. 270) and the plaintiff 
has had a verdict. We must take it therefore that the 
defect was of such a kind that the defendant would have 
been liable under our decisions, unless the above stat- 
ute has cut down the plaintiff's common-law rights. 
The question raised by the report is whether, since 
that statute, an employee’s right of action in cases like 
this is wholly statutory, and whether the plaintiff is 
barred because she did not give the notice of the time, 
place and cause of the injury, without which, by sec- 
tion 3, no action for the recovery of compensation for 
injury under that act shall be maintained. It will be 
seen by reading the two statutes that ours is copied 
verbatim, with some variations of detail, from the 
English statutes (43 and 44 Vict., chap. 42). Therefore 
it is proper, if not nesessary, to begin by considering 
how the English act had been construed before our 
statute was enacted. Com. v. Hartnett, 3 Gray, 450; 
Pratt v. Telephone Co., 141 Mass. 225, 227. Looking 
first at its general scope, it was plain that it did not 
attempt to codify the whole law as to the liability of 
employers. Rob. & W. Emp. Liab. (3d ed., 1885) 208. 
It was regarded as an act passed in favor of workmen. 
Gibbs v. Railway Co., 12 Q. B. Div. 208, 211. See Walsh 
v. Whiteley, 21 id. 371, 380. It was held to be intended 
only to remove certain bars to their right to sue for 
personal injuries based on their relation to their em- 
ployer. Griffiths v. Dudley, 9 Q. B. Div. 357; Weblin 
v. Ballard, 17 id. 122, 125; Thomas v. Quartermaine, 18 
id. 685, 692; McAvoy v. Paraffin Co.,9 Ct. Sess. Cas. 
(4th ser.) 100, 103; Morrison v. Baird, 10 id. 271, 277; 
Robertson v. Russell, 12 id. 634, 638. But these bars 
were removed only in the cases specified in the act, 
Griffiths v. Dudley, 9 Q. B. Div. 357, 362; Gibbs v. Rail- 
way Co., 12 id. 208; Rob. & W. Emp. Liab. 241, 242. 
And defenses not based upon the relation of master 
and servant were left unaffected, although not men- 
tioned. Weblin v. Ballard, Thomas v. Quartermaine, 





ubi supra. Tn agreement with these views, and also 
with the fact that the qualifications of sections 1 and 2, 
the limit of compensation set by section 3, the require- 
ment of notice and limitation of time for suing in sec- 
tion 4, and the directions as to the court where the 
action shall be brought in section 6, are all confined to 
proceedings “‘ under this act,” the text-books argued 
and affirmed that the workman’s common-law rights 
remained unimpaired. Rob. & W. Emp. Liab. (3d ed.) 
207, 209, 381; Fras. Mast. & Serv. (3d ed.) 172; Spens. & 
Y. Employer & Employed, 130, 131; Macd. Mast. & 
Serv. 659, 660. The practice of proceeding under the 
statute and at common law in the same action seems 
to have been settled in Scotland. McDonagh v. Mac- 
Lellan, 18 Ct. Sess. Cas. (4th ser.) 1000, 1003; Morrison 
v. Baird, ubi supra; Rob. & W. Emp. Liab. 209. And 
the intelligible doubts which may have been felt as to 
the reasoning in Morrison v. Baird, touching the right 
to remove the whole action to the Court of Sessions 
under section 6 (Spens & Y., supra, 173), did not affect 
the continued existence of common-law rights. 

We shall add one or two references more specifically 
applying to this case after we have stated the sub- 
stance of section 1. By section 1 of the English act, 
when “ personal injury is caused to a workman (1) by 
reason of any defect in the condition of the * * * 
machinery * * * used in the business of the 
employer, * * * the workman * * *_- shall 
have the same right of compensation and remedies 
against the employer asif the workman had not been 
a workman of, nor in the service of, the employer, nor 
engaged in his work.” This right, it will be seen, is 
given by this section without qualification. But then 
section 2 goes on to say that he shall not be entitled, 
‘“‘under this act, to any right of compensation or 
remedy against the employer” under subsection 1 of 
section 1, ‘“‘ unless the defect therein mentioned arose 
from or had not been discovered or remedied owing 
to the negligence of the employer, or of some person 
in the service of the employer, and intrusted by him 
with the duty of seeing that * * * machinery 
* %* * [was] in proper condition.’’ Standing in 
this form, it was tolerably clear that subsection 1 of 
section 1 was not intended, in connection with section 
2, to codify as well as to enlarge a rule of the common 
law, and to make all actions by workmen for defects 
in machinery statutory ; but that, like the other subsec- 
tions of section 1, it purported at most only to do away 
with the defenses that the workman impliedly took 
upon himself the ordinary, manifest risks of his em- 
ployment (Webdlin v. Ballard, Thomas v. Quartermaine, 
ubi supra; Yarmouth v. France, 19 Q. B. Div. 647, 654, 
see p. 667), or that the defect was due to the negli- 
gence of the person intrusted by the master with the 
supervision of the machinery, and that he was the 
plaintiff's fellow-servant, the ground on which the de- 
fendant escaped in Wilson v. Merry, L. R.,1 H. L. Se. 
326; Griffiths v. Dudley and Morrison v. Baird, ubi 
supra. The purport of section 1 was made clearer by 
the words “‘ under this act,’’ just quoted from section 
2, and the intent of section 2 obviously was to cut 
down and limit the unqualified provisions of section 1 
to cases where there had been negligence on the part 
either of the employer or of the person intrusted by 
him. See Stuart v. Evans, 49 Law T. (N. 8.) 138; 31 
Week. Rep. ,706; Thomas v. Quartermaine, 18 Q. B. 
Div. 685, 693. It seems to follow that, as suggested by 
Rob. & W. Emp. Liab. 208, the requirement of notice 
in section 4, in order to maintain an action “under 
this act,’’ does not mean that a workman is “to lose 
all right of action because he gives no notice of injury, 
even when theemployer himself is the culpable per- 
son, and the workman is at death’s door during the 
whole of the six weeks.” In Thomas v. Quartermaine, 
18 Q. B. Div. 702, Fry, L. J., cites with approval, al- 
though to a different end, another passage from page 





114 


THE ALBANY LAW JOURNAL. 











262 of tne same work, a part of which is as follows: 
“Suppose that, altogether, through the carelessness 
of the employer, or of the persons intrusted with the 
duty of looking after the ways, etc., a foot-bridge be- 
comes and is allowed to remain in a defective and 
dangerous condition, so that a workman who is in- 
jured while using the bridge in the course of his duty, 
and ignorant of its condition, would clearly have a 
right to sue the employer, in the first case at com- 
mon law under the aot, and in the second under the 
act.” 

Whether correct or not, this was the state of com- 
ment upon and construction of the English statute 
when the Massachusetts act was passed, copying its 
words very closely. We cannot deal with the latter 
quite on the same footing as if the Legislature had 
framed it in their own language, used for the first 
time. We must assume that they were content with 
the expounded meaning of the words which they 
adopted. But it would not need the aid of pre- 
vious exposition to show that the main purpose of 
the statute is to extend the liability of employers 
in favor of employees; that it does not attempt 
to codify the whole law upon the subject; and 
that it leaves open some common-law defenses and 
some common-law liabilities. It view of these gen- 
eral considerations we are to construe the statute 
liberally in favor of employees, and we ought to be 
slow to conclude that indirectly, and without express 
words to that effect, it has limited the workman’s com- 
mon-law rights most materially in respect to the con- 
ditions and times of bringing an action and the amount 
which he can recover; for all these provisions stand 
upon the same footing with regard to the present case. 
General maxims are oftener an excuse for the want of 
accurate analysis than a help in “determining the ex- 
tent of a duty or the construction of a statute. But 
certainly, with such a statue as this, we agree that 
common-law rights are not to be taken away by 
doubtful implications and affirmative words. Wilbur 
v. Crane, 13 Pick. 284, 290; Barden v. Crocker, 10 id. 
$83, 389; 2 Co. Inst. 200; Com. Dig. tit. ‘Action upon 
Statute,” C; Chapman v. Pickersgill, 2 Wils. 145, 146; 
Wilson v. Railway Co., 2 De Gex, J. & 8S. 475, 496. 
However instead of following the order of the Eng- 
lish act, the Legislature sought to abridge and sim- 
plify matters by carrying over the qualifying clause, 
which we have quoted from the English section 2 into 
section 1 of our act, so that it runs: When personal 
injury is caused to an employee, who is himself in the 
exercise of due care, etc., by reason of any defect in 
the condition of the machinery, etc., *‘ which arose 
from, or had not been discovered or remedied owing 
to the negligence of the employer or any person in the 
service of the employer and intrusted,” etc., the em- 
ployee shall have the same right, compensation and 
remedies against the employeras if he had not been 
an employee, etc. If we are right in the view which 
we take of the intention of the Legislature, we should 
have bad less difficulty in discovering it, and ia carry- 
ing it out, if the language of the English statute had 
been followed less exactly, and if the transposition 
just mentioned had not been made. In 1887 it was 
settled law in Massachusetts that masters were per- 
sonally bound to see that reasonable care was used to 
provide reasonably safe and proper machinery, so that 
if the duty was intrusted to another, and was not per- 
formed, the fact that the proximate cause of the dam- 
age was the negligence of a fellow-servant was no de- 
fense. Gilman v. Railroad Co., 13 Allen, 433, 440; Law- 
less v. Railroad Co., 136 Mass. 1. The rule in Wilson v. 
Merry, ubi supra, practically, if not in terms, had been 
modified very much in favor of servants. Rogers v. 
Manufacturing Co., 144 Mass. 198, 202. Furthermore 
the requirement that the employee sball himself be in 
the exercise of due care, which was left to implication 





in the English act, is stated explicitly in ours. Thug 
it falls out that the part of section 1 to which we are 
referring, seems at first sight to add nothing to the 
common law as previously declared, and by its form 
bas very much the air of a legislative statement of the 
principles of the cases. But we should assume that 
subsection 1 of section 1 was nugatory, sooner than 
admit that it cut down the common-law rights of em- 
ployees under the deceptive form of enlarging them. 
We certainly do not believe that, by combining sub- 
section 1 of section 2 of the English act with subsec- 
tion 1 of section 1, it meant to give any new meaning 
or scope to the two clauses, the words of which are ao 
carefully followed. The intention was merely to 
abridge the model and make it more compact. As in 
the original, the reference to negligence is solely for 
the purpose of qualifying the operation of the other 
part of the sentence, not for the purpose of codifica- 
tion. The purport of the whole is still only to abolish, 
perhaps, the defense of implied assumption of risk, 
and certainly that of negligence of a fellow-servant 
(Ashley v. Hart, 147 Mass. 573), as it was in the 
English statute and as is manifestly the case in the 
second and third clauses of the same section. Were 
this not so, the cumbrous conclusion, which ap- 
plies to all the clauses alike, “shall have the same 
right,” etc., ** as if he had not been an employee nor 
in the service of the employer,” etc., hardly would 
have been adopted from the English act. If there are 
no cases for which the first clause is needed, all that is 
to be said is that to that extent the Legislature too 
hastily assumed that the law of Massachusetts was the 
same as that of England. 

We shall not undertake to decide until it is neces- 
sary whether subsection 1 of section 1 has not an 
operation in excluding the defense of implied assump- 
tion of risk, when the defect, although manifest, is 
still properly attributable to the negligence of the 
master or of the person intrusted by him, which is one 
of the cases held to be [covered by the English act. 
Yarmouth v. France, ubi supra; Thrussell v. Handy- 
side, 20 Q. B. Div. 359; Fraser v. Hood, 15 Ct. Sess, 
(4th ser.) 178. Neither shall we consider whether the 
act would apply to cases where, by our decisions, neg- 
ligence in making small repairs needed from day to 
day may still be attributed to a fellow-servant. John- 
son v. Tow-Boat Co., 135 Mass. 209; McGee v. Cordage 
Co., 139 id. 445; Moynihan v. Hills Co., 146 id. 586. If 
the act does apply to such cases, there is the stronger 
reason for saying that its only purpose is to extend 
the common-law liability to the previously excluded 
cases; and if the object is to make a rule which will 
reach extremes not touched by the common law, the 
fact that this is done by a new and broader rule, the 
terms of which are necessarily wide enough to include 
the narrower common-law principle, does not show an 
intention to prejudice righ:s which the statute was not 
needed to create. Whether or not an action could be 
maintained under the statute in a case where there is 
a common-law remedy, as assumed in a passage which 
we have quoted concerning the English act, we need 
not decide. If the facts warrant a recovery at com- 
mon law, it is not likely that any plaintiff will wish to 
rely upon the statute, although when it is uncertain 
how the facts will turn out it may be necessary and 
proper to join a count on the statute with one on the 
common-law liability. 

For the foregoing reasons we are of opinion that in 
those cases within the words of the statute of 1887, 
chapter 270, section 1, subsection 1, in which the com- 
mon law gives an employee a remedy, he still has 4 
right to sue under the same conditions, and to recover 
damages to the same extent, as if the statute had not 
been passed. We are also of the opinion that, so far 
as subsection 1 of section 1 is concerned, the require- 
ments of notice in section 3, as a condition to main- 
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taining actions ‘‘ under this act,”’ only applies to those 
extremes, if any, lying outside the common-law rule, 
but embraced by subsection 1 of section 1, unless a 
case shall arise in which the plaintiff, although he has 
a remedy at common law, insists on relying upon the 
statute alone. See observations on Goodhue v. Diz, 2 
Gray 181, in Reynolds v. Hanrahan, 100 Mass. 313, 315. 
Judgment for plaintiff. 


——_—_e—___—_— 


NEW YORK COURT OF APPEALS AB.- 
STRACTS. 


APPLICATION OF PAYMENTS—RES ADJUDICATA.—(1) 
In an action for partition of land which had formerly 
been owned by two brothers, defendants claimed title 
to the entire tract from one of the brothers who had 
purchased the other’s interest for $3,300. To show 
that the price had been paid, they produced the re- 
cord of an accounting in the surrogate’s court by 
the vendee brother and others, as administrators of 
the vendor brother, to which all of the latter's heirs 
and next of kin were parties, which while it showed 
that a mutual account had existed between the 
brothers in the vendor's life-time, with a balance in 
the vendee’s favor of about the amount due on the 
land, also showed that the surrogate had decreed that 
this balance should be applied in payment of the 
amount which the vendee had appropriated from the 
assets of his brother's estate. Held, that the applica- 
tion was conclusive on defendants. (2) Defendants, 
having taken a mortgage on the land from the surviv- 
ing brother, with notice of his defect of title, and 
without knowledge of the state of the account be- 
tween the brothers, had no legal right to appear in the 
accounting, aud cannot object to the application made 
in the surrogate’s decree, and insist that it be made 
on the purchase-price of the land. (3) Evidence that 
an account of the mutual transactions between the 
two brothers was kept by the survivor, that they lived 
together, and that the deceased had opportunities to 
inspect the account, and had occasionally done so, and 
that at his death there was a balance of only $1,683.14 
in his favor, the purchase-price of the land being 
$3,300, warrants an inference that the annual balances 
of the account in favor of the surving brother were ap- 
plied by the brothers in payment of the purchase-price 
of the land, and interest thereon. (4) But there is no 
presumption that items added to the account after the 
death of the vendor brother were intended to operate 
as payments on the purchase-price. (5) Defendants 
cannot complain of an extension of the time within 
which they were allowed to satisfy a vendor’s lien, 
though the extension was illegal. Nov. 26, 1889. Grant 
v. Keator. Opinion by Ruger, C. J. Affirming 45 
Hun, 593. 


ASSIGNMENT FOR CREDITORS—PREFERENCES—PART- 
NERSHIP.—(1) In an action to set aside an assignment 
by a partnership as in fraud of certain firm creditors, 
the burden is on plaintiffs to prove their allegation 
that a note preferred in the assignment was indorsed 
by one partner in the firm’s name for his own private 
interest, without the consent of his copartners. 
Fraud cnnnot be presumed. It must be proven, and, 
if there is left room for the inference of an honest in- 
tent, the proof of fraud is wanting. Schultz v. Hoag- 
land, 85 N. Y. 469; Baird v. Mayor, 96 id. 567; Kings- 
ley v. City of Brooklyn, 78 id. 215; Bank v. Talcott, 22 
Barb. 550; Crook v. Rindskopf, 105 id. 476. (2) The 
hote was originally indorsed by one of the partners in- 
dividually, for his own private interest, and renewed 
onan indorsement by the firm, who sustained inti- 
mate business relations with the promisors. The firm 
renewed its indorsement at a time when it was insol- 
veut, aud the old note was surrendered by the holder, 








and the time of payment extended for one year. Held, 
that in the absence of evidence that ‘the holder knew 
of the firm’s insolvency when the indorsement was re- 
newed, a preference of the note in the assignment was 
not fraudulent. Saunders v. Reilly, 105 N. ¥. 12-18; 
Bank v. Place, 86 id. 444. In Menagh v. Whitwell, 52 
id. 146, and all kindred cases, there was substan- 
tially a donation of firm property to pay the debt of an 
individual partner, without any consideration moving 
to the firm. Here there was a consideration, and in 
this very essential fact the case under consideration 
differs from all the cases cited by the appellants in 
which the principle cited has been applied. All of 
them are cases where the assignment itself preferred 
debts of individual partners, or where the property 
was transferred directly to pay individual debts. (3) 
Nor was the validity of the assignment affected by the 
fact that it described the note as having been discoun- 
ted by the holder, and that it directed an absolute 
payment, whereas the liability was only contingent. 
Second Division, Nov. 26, 1889. Bernheimer v. Rinds- 
kopf. Opinion by Brown, J. Affirming 41 Hun, 646, 
mem. 


BUILDING AND LOAN SOCIETIES—RIGHTS OF SHARE- 
HOLDERS.—In an incorporated building and loan so- 
ciety the shares of stock were for $1,000 each, and the 
only actual capital consisted of « stated weekly sub- 
scription on each share. As fast as a sufficient amount 
was contributed, any member could borrow $1,000 on 
each share held by him, on which he was to pay no 
interest, and payment of which was to be secured by 
mortgage on realty, a certain percentage to be paid an- 
nually, in monthly installments, and no provision was 
made for cancelling the mortgages without payment. 
Held, that on dissolution of the society, by acquies- 
cence of all the members, before the contributions 
reached $1,000 per share of stock, its assets should be 
distributed equally among its members, according to 
their respective number of shares, and borrowing 
members were not entitled to have their mortgages 
cancelled until payment of the balances due thereon 
after deducting their respective shares of the. assets, 
nor were creditor members entitled to $1,000 on each 
of their shares of stock. As to whether the attorney- 
general may maintain such an action as this upon the 
facts alleged, the court do not agree. Nov. 26, 1889. 
People v. Lowe. Opinion by Earl, J. Reversing 47 
Hun, 577. 


CARRIERS—INJURY TO PASSENGER.— Plaintiff's evi- 
dence was that as soon as defeudant’s train, on which 
he was riding, stopped, he arose from his seat, near 
the front door of the car, and proceeded to leave by 
that door; that when he had placed one foot on the 
last or lowest step, and was proceeding to step off the 
car with the other foot, which was on the step above, 
he released his hold of the railing, and the train start- 
ing at the same moment with a sudden jerk, he was 
thrown to the ground, causing the injuries sued for. 
Held, that it justified a finding that defendant was 
guilty of negligence, and the plaintiff free therefrom, 
as the company was bound to give him reasonable 
time in which to alight. Second Division, Nov. 26, 
1889. McDonald v. Long [sland R. Co. Opinion by 
Bradley, J. Affirming 43 Hun, 637, mem. 


OF GOODS — DELIVERY. — (1) Where the con- 
signees of a cargo of malt unload part of it the day 
they receive notice of its arrival, but do not continue 
the work until the seventh day after breaking bulk, a 
finding that they used reasonable diligence is sup- 
ported by evidence showing that a Sunday and one 
holiday had intervened, and that one or two of the 
other days had been rainy. (2) An examination and 
acceptance of the portion of the cargo unloaded the 
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first day by an inspector, who examined it as it was 
taken from the boat, does not constitute an accept- 
ance of the residue. Second Division, Nov. 26, 1889- 
Scheu v. Benedict. Opinion by Haight, J. 


CONSTITUTIONAL LAW — ACT LICENSING SHEDS ON 
PIERS IN East RIVER.—(1) Since the Legislature pos- 
sesses the absolute power of eminent domain over pub- 
lic property, subject only to the restriction that its ac- 
tion shall be in the direction of public utility, Laws of 
New York of 1875, chapter 249, conferring authority 
on the department of docks of New York city to li- 
cense the erection and maintenance of sheds by pri- 
vate persons on the public piers of that city for the 
protection of property received and discharged thereat, 
is constitutional; the main purpose of the act being in 
furtherance of the commercial interests of New York 
city, and it being found as a fact that it is necessary 
for piers to be covered and inclosed in order that 
property to be received and discharged by the occu- 
pants may be protected from loss and injury. (2) Since 
the permission to shed a pier, under the act, amounts 
to turning the public pier into a private one for the 
time, the fact that the shed erected by the licensee is 
concededly exclusive and permanent in its character 
does not warrant its removal. (3) Laws of New York 
of 1883, chapter 435, creates an exception to the general 
power vested in the dock department under Laws of 
1875, chapter 249, by providing that it shall not be law. 
ful to interfere with the free public use of any pier in 
East river which has “ heretofore” been used for the 
loading of sailing vessels regularly employed in for- 
eign commerce, etc. Held, that the exception did not 
include a pier which before 1864 was much used by 
this class of sailing vessels, but which since 1870 has 
only occasionally been used by them, and not at allin 
the four or five years preceding the commencement of 
an action to remove sheds therefrom, since the word 
“*heretofore,” in its common acceptation, means 
“hitherto,” ‘‘down to this time,” and does not con- 
vey the idea of comprehending any remote time. In 
the case of People v. Mallory, 46 How. Pr. 281, that 
court had pronounced a permit issued by the commis- 
sioners of the dock department to the defendant to 
erect a shed on an East river pier to have been with- 
out lawful authority in those officers to grant. Such 
structures were held to be in violation of the existing 
laws; and in the case of Kingsland v. Mayor, 110 N. 
Y. 569, we have recently approved of the conclusion 
which the court reached in People v. Mallory. But 
through the enactment of chapter 249 of the Laws of 
1875, the dock department became possessed of the au. 
thority, which it previously lacked, and the many in- 
stances of its exercise of a supposed authority were 
ratified and legalized. Its permission to shed the piers 
had not been a protection to parties as against the 
public, for the reason that the power to withdraw 
from the public use what was, in legal contemplation, 
a public highway, had not been delegated to it. Such 
a power could only reside in and proceed from the 
people of the State, who in their right of sovereignty, 
possess the original and ultimate property in and to 
all lands, and to the navigable waters, within the 
jurisdiction of the State. The right to exercise the 
sovereign power of the people was vested in the legis- 
lative body, whose acts are supreme when confined 
within the limits fixed by the Constitution of the 
State. An eminent dominion over all property in the 
State isan incident of the sovereign power. Where 
its exercise affects the property of the private citizen, 
it is restricted by the Constitution only in the feature 
that compensation must be made for its taking. The 
right of the State to take the property however is an 
absolute and inherent one. It is an attribute of politi- 
cal sovereignty, and the constitutional provision only 
operates upon the mode of exercising the right. If an 





exercise of this power, as for instance, as in this Case, 


by permitting a use and an appropriation of a publig 
pier to some other or quasi private use in the way pro- 
posed by this defendant, affects some existing or 
natural right of the public to the use of a highway, I 
cannot find in the organic law of the State, nor can I 
find upon principle, any restriction upon the legisla- 
tive act other than thut its action shall be in the di- 
rection of public utility. [t seems to me self-evident as 
a proposition that the sovereign power, subject tothe 
restrictions interposed by the fundamental law, may 
be exercised with respect to the public, as well as the 
private rights of citizens. That seems to follow logi- 
cally, as the necessary understanding of the governed, 
of the scope and design of the political dominion of 
the State; and it finds reason and support in the prin- 
ciple underlying all forms of government, that for ends 
of the public utility and good all other ends should 
yield. It is said in this case that the use of the pier, 
being a public or natural highway, was in the peopleas 
jus publica, and cannot be impaired by legislation; 
and our recent decision in Bedlow v. Dock Co., 112 N. 
Y. 274, is cited in that connection. Butin that opin- 
ion the feature of public utility, which I have adverted 
to here, is distinctly recognized; for Ruger, ©. J., 
says: ‘The power of regulating, controlling and im- 
proving such waters in the interest of commerce un- 
doubtedly exists. The right therefore of the city to 
erect structures in the navigable waters of the State 
must necessarily remain subject to the sovereign au- 
thority over such highways.’”’ In my opinion the ar- 
gument cannot be maintained that, in its delegation 
to the dock department of the power to authorize the 
shedding of a wharf or pier for private purposes, the 
Legislature has abridged a public right, and therefore 
overstepped the limits of its powers. I think its action 
was in the direct line of a sound public policy. What 
it authorized to be done isin the general interests of 
that municipality, and though a private interest may 
be benefited, that is an incident. The main feature 
and purpose are the recognition and furtherance of the 
commercial interests and needs of the community. 
The use of the piers and bulkheads for commercial 
purposes connected with shipping is an essential ad- 
vantage to the inhabitants of the city of New York; 
and whatever best promotes the beneficial use of its 
great water front is demanded in the exercise of politi- 
cal wisdom. It was found asa fact in this case that 
it was necessary for wharves and piers to be covered 
and inclosed, in order that property to be received 
and discharged by railroad companies, or other occu- 
pants should be protected from loss and injury, and 
that all piers and wharves used for that purpose are 
shedded. This is an obvious fact also from the lan- 
guage of the act of 1875, the first section of which is a 
distinct recognition and ratification of an existing 
usage of shedding piers and wharves. Independent of 
finding and language however I think the legislative 
grant of power to the municipal body to permit the 
erection of structures upon these piers, etc., for the 
purpose of protection to property received and dis- 
charged, would be a justifiable act of public policy, 
because of the evident reasons for such legislation, and 
of the evident public utility of such a measure. Nov. 
26, 1889. People v. Baltimore & O. R. Co. Opinion by 
Gray, J. Reversing 3 N. Y. Supp, 29. 


EQUITABLE ASSIGNMENT — PLEDGE.—-(1) U. placed 
an account against Z. in the hands of plaintiff, an at- 
tornes, under acontract that plaintiff should prose- 
cute theclaim, and should release U. from a debt which 
he owed plaintiff, and that in consideration therefor 
plaintiff should have one-third of the money, property 
or securities realized therefrom, whether received 
through settlement or otherwise, the terms of settle- 
ment to be discretionary with U. Plaintiff brought 
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suit on the account, pending which U. assigned it to 
defendant, whom he owed, and who was ignorant of 
plaintiff's contract, expressly stipulating that it was 
intended as collateral security. Held, that the con- 
tract was an equitable assignment of one-third of the 
claim against Z. to plaintiff,and that by the assign- 
ment defendant became pledgee only to the extent of 
U.’stitle. (2) Thereafter a compromise was made by 
defendant U., and Z., without plaintiff's knowledge, 
by which defendant released U., and U. released Z. 
from their respective debts upon the delivery to de- 
fendant by Z., on the order of U., of certain non-nego- 
tiable bonds. Held, that defendant received the bonds, 
by force of the assignment, in place of the claim which 
was thereby pledged; and not being a purchaser 
thereof, he could not hold against plaintiff the latter’s 
one-ihird interest therein. Nov. 26, 1889. Fairbanks 
y. Sargent. Opinion by Finch, J. Reversing 4 N. Y. 
Supp. 162. 


EXECUTORS — PAYMENT OF LEGACY BY NOTE.— (1) 
Where a legatee receives the individual notes of an 
executor of the estate, and notes of a firm of which 
the executor was a member, in payment of a portion 
of her legacy, and the surrogate on the executor’s ac- 
counting finds that the legacy has been paid, an action 
for the amount of the notes as for money had and 
received to the legatee’s use cannot be maintained 
against the executor individually; as, there having 
been no original individual indebtedness due from the 
executor, and the adjudication of the surrogate that 
the legacy had been paid being conclusive, the only 
right of action is upon the notes. (2) Where such 
action is tried on the theory that defendant, while be- 
ing an executor, became personally liable for the pay- 
ment of the legacy, the judgment for plaintiff cannot 
be sustained on the theory that the action was on the 
notes, though the notes were offered in evidence, 
there being no count upon the notes. Nov. 26, 1889. 
Camp v. Smith. Opinion by Ruger, C.J. Affirming 
1N. Y. Supp. 372. 


EXECUTORS AND ADMINISTRATORS — RIGHTS OF 
CREDITORS—PAYMENT OF LEGACIES.—(1) An executor 
knew that his testator owned certain bonds shortly 
before his death. When, as executor, he sought to ob- 
tain possession of them, the residuary legatee, who 
had the custody of testator’s papers when he died, re- 
peatedly denied that she had them, but finally, at the 
end of six months, confessed to him that she had had 
them all the time, and had recently sold them, claim- 
ing them as agift from testator. During this time the 
executor had in his possession sufficient funds of the 
estate to pay all its known debts; and neither be nor 
the residuary legatee knew any thing of plaintiff's 
claim, which was for a deficiency in a mortgage fore- 
closed after the completion of the advertisement for 
creditors. On seeking the advice of counsel, after be- 
ing apprised of plaintiff's claim, the executor was told 
that he had no case against the residuary legatee for 
the recovery of the bonds or their proceeds. Held, 
that the executor was not personally liable to plaintiff 
for failure to sue for the bonds. There is no pretense 
that the defendant did not act in entire and perfect 
good faith in the matter, nor can there be any ques- 
tion of the bona fides of his counsel. An executor who 
has acted in good faith, and intended fairly and fully 
to discharge his duty, will not be charged in this man- 
ner, if such intentions have been directed by a rea- 
sonable judgment; while if the property of the dece- 
dent has been wasted through his carelessness and 
want of proper attention, he will be liable. This rule 
was laid down by Mr. Justice Nelson in Schultz v. 
Pulver, 11 Wend. 363, 366, where the administrator 
was held liable in a very plain case. If there is rea- 
sonable ground for considering that the legal steps 
to be taken to collect assets by the executor would 





have been ineffectual, then the failure of the executor, 
acting in good faith, to take them does not render him 
liable as for a devastavit. Clack v. Holland, 19 Beav. 
262, 271. It is true in the case in Wendell, above re- 
ferred to, it is stated that if the debts are not collected 
within a reasonable time after the issuing of letters, 
either by personal application or by suit, the executor 
is responsible for such neglect. But it is seen that the 
court refers to such debts as could have been thus col- 
lected, not to those where a suit would have been un- 
avuiling. The onus is upon the executor to show a fair 
reason why he did not commence proceedings to collect 
a debt, and it is only necessary in the first instance for 
him who insists upon a devastavit to show the exiat- 
ence of a debt, and that the executor has taken no 
steps to collect it. The presumption is that it could 
have been collected, as the usual course is for men to 
pay their debts, and solvency is presumed until the 
contrary is shown. This is what was decided in Stiles 
v. Guy, 16 Sim. 230; 39 Eng. Ch. 229; the vice-chan- 
cellor remarking that ‘* those who seek to exonerate 
themselves from a debt due from a third person ought 
to prove that that person could not have paid the 
debt. Ifa debt is due, the law always presumes, until 
the contrary is shown, that the debtor can pay it. 
Insolvency cannot be presumed.’’ The same principle 
is upheld in Harrington v. Keteltas, 92 N. Y. 40, where 
this court held that the executor, hearing of a debt 
due the estate, was bound to active diligence for its 
collection, and that he could not wait for a request 
from the distributees. The existence of the debt be- 
ing proved, the duty of active diligence was enjoined 
upon theexecutor. In that case, and upon the facts 
therein appearing, the court, per Danforth, J., re- 
garded the neglect to prosecute not only as an omis- 
sion, but as a willful default amounting to positive 
collusion. “Active vigilance”’ is a relative term, and 
what it is depends upon the facts appearing in each 
case. Asto where the onus lies in making proof of 
the facts, there can be but little question. A debt be- 
ing proved, the presumption is that it is collectible, as 
solvency, and not the contrary, is to be presumed. 
But when the onus, being shifted to the executor, is 
met by proof on his part of the absolute, irretrievable, 
and hopeless insolvency of the debtor, does any rule 
of active vigilance demand the institution of legal 
proceedings by the executor against such insolvent 
debtor? Does active diligence require the commence- 
ment of an action to obtain possession of property 
which the executor claims belongs to the estate, al- 
though at the same time he does not know how he can 
prove that the property does belong to it, and he is 
also advised by his counsel, in good faith,'that he can- 
not make such proof, and he really believes it? All the 
facts being in, the question arising for determination 
is whether the conduct of the executor has been 
guided by good faith, reasonable judgment, and an in- 
tention to fairly and fully discharge his duty. If so, it 
cannot be that he should still be held liable for.a devasta- 
vit. No duty of active vigilance would makeit necessary 
to sue an absolute and hopeless insolvent, nor to com- 
mence an action when he was entirely ignorant as to 
where to find the proof to maintain it. In this case 
we Cannot see that the executor, under all the facts, 
was guilty of such a lack of diligence as should charge 
him with the value of these bonds. The result of a 
suit was entirely too doubtful to require us tohold the 
executor liable for not instituting it, especially when, 
in good faith, and presumably after a full statement 
of all the facts, his counsel advised him that he had no 
case, and he believed it and acted accordingly. (2) 
Under 2 Revised Statutes of New York, page 89, sec- 
tion 39, providing, that if a claim against decedents’ 
estate is not presented within six months after publi- 
cation of notice of granting letters, the executor shall 
not be liable to the creditor fur moneys paid out in 
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satisfaction of legacies, an executor is not after that 
period liable to a creditor whe has not so presented his 
elaim for moneys paid out with .the cousent of the 
residuary legatee on a bequest for the celebration of 
masses, though such a legacy is illegal. Nov. 26, 1889. 
Gifford v. O’Connor. Opinion by Peckham, J. Affirm- 
ing 3 N. Y. Supp. 337. 


GIFTS—INTER VIVOS—CAUSA MORTIS.—(1) A donor 
seventy years of age, who had suffered two strokes of 
paralysis, executed an instrument in the form of a bill 
of sale of his life insurance policy to his niece, and de- 
livered the paper to his attorney, telling him to give it 
to her, in case any thing happened to him. In about 
six weeks he died from a third stroke of paralysis, and 
the paper was delivered according to instructions. 
Held, that there was no gift inter vivos, as the donor 
had not relinquished control of his property. The ele- 
ments which go to make up a valid executed gift were 
incomplete here. There was absent the essential 
feature of such a delivery as divested the donor of all 
possession and dominion over the subject of the gift. 
If the present right to the property is not parted with, 
so as to vest the title to it in the donee, there is no 
valid executed gift. Young v. Young, 80 N. ¥. 430; 
Jackson v. Railroad Co., 88 id. 520. As Ruggles, J., 
said in Harris v. Clark, 3 N. Y., at page 113, ** the con- 
tract must have been executed. The thing given must 
be put into the hands of the donee, or placed within 
his power, by delivery of the means of obtaining it.” 
(2) But it will be presumed that the gift was made un- 
der an apprehension of the recurrence of paralysis, and 
the gift will be upheld as a gift causa mortis. Such a 
gift Judge Story describes as amphibious—between a 
gift inter vivos and a legacy. Eq. Jur., §606a. He 
says it differs from a gift inter vivos in several respects, 
in which it resembles a legacy, and he mentions, us 
one, that “it is ambulatory, incomplete, and revocable 
during the donor’s life-time.’’ And Leach, V. C., in 
Gardner v. Parker, 3 Madd. 184, said that wherever a 
gift is in prospect of death there is an implied condi- 
tion that it is to be held only in the happening of that 
event. The distinction between such a gift and any 
other is that though delivery is an essential feature in 
each, in the former that peculiar character of revoca- 
bility inheres during the donor’s life. Cottenham, L. 
C., said, in Edwards v. Jones, 1 Mylne & C. 226: “A 
party making donatio mortis causa does not part with 
the whole interest, save only in acertain event, and it 
is of the essence of such a gift that it shall not other- 
wise take effect. A donatio mortis causa leaves the 
whole title in the donor, unless the event occurs which 
is to divest him.’’ Judge Story said of such gifts (Eq. 
Jur., § 607a) that the courts have ‘‘ not considered the 
interest as completely vested by the gift, but that itis 
so vested in the donee that the donee has a right to 
call on a court of equity for its aid.”” The title of the 
donee only becomes absolute at the donor’s death, 
when, by relation, it is deemed to take effect from the 
time of the delivery. 1 Wms. Ex’rs, 552. Until the 
donor’s death the condition is implied that be may al- 
ways revoke it, and, in the case of an illness, if he lives, 
the thing shall be restored to him. It is not necessary 
that the donor should declare the condition. The pres- 
ence therefore in this instrument of transfer here, of a 
clause giving power to revoke, indicates nothing more 
than an expression of what was implied in the law in 
a gift causa morlis. It is not necessary that the donor 
should have been in extremis; only that his death, 
when it occurred, should be from the disorder which 
afflicted him and menaced his life. Grymes v. Hone, 
49 N. Y. 20. The rule of law, in such cases of gifts 
made in prospect of death, demands, for their validity, 
that the proof shall show the existence of a bodily dis- 
order or of an illness which imperils the donor’s life, 
and which eventually terminates it. But that he 





a 
should be confined to his bed, or his room, or that he 
should die within a certain limited time, are not eg. 
sential circumstances to support such a gift. It is g 
matter within the experience and common knowledge 
of all, and one requiring no evidence to show, that pa- 
ralysis is the symptom of a disease which does termi. 
nate human life. lts strokes are known to cause to the 
victim a loss of bodily functions or senses, and point 
to the existence of some grave ailment of the bodily 
system. It is quite a matter of common supposition 
or belief that the third stroke is followed by death. [ 
think that we are bound to presume that, when death 
has occurred from disease indicated by paralysis, a 
transaction such as we have here, aud which took place 
after the individual had been admonished by two pa. 
ralytic strokes, was conducted with a view to death, 
It is unreasonable to say that the donor, in so acting, 
was not under the apprehension of a recurrence of the 
paralysis. Nov. 26, 1889. Williums v. Guile. Opin. 
ion by Gray, J. Affirming 46 Hun, 645. 


LATERAL SUPPORT—LICENSES—REVOCATION.—Laws 
of New York of 1882, chapter 410, section 474, provides 
that whenever excavations on any lot in New York 
city shall be intended to be carried more than ten feet 
below the curb, and there is any party or other wal) 
wholly or partly on adjoining land, and standing on 
or uear the boundary line of such lot, “the person 
causing such excavations to be made, if afforded the 
necessary license to enter on the adjoining land, and 
not otherwise, shall at all times from the commencee 
ment to the completion of such excavations, at his own 
expense, preserve such wall from injury, and so sup- 
port thesame * * * that it shall remain as stable 
as before the excavations were commenced.” Held, 
that where the owner of adjoining land has granted a 
license, under this statute, to persons making excava- 
tions, to enter thereon, and they have removed half 
of a party-wall, and inserted timbers to support the 
licensor’s building, the removal of which would allow 
the building to fall, the licensees have the right to 
enter on the licensor’s premises as much as necessary 
to build up a new wall, to support the licensor’s build- 
ing, to the extent required at the time of a revocation 
of the license, before they can be compelled to remove 
the supports. We have carefully examined the au- 
thorities upon which the court and the respondents 
rely, and we have no question to make in reference to 
the correctness of the rule as stated in those cases; 
but we do question their application to the case under 
consideration. In the case of Murdock v. Railroad 
Co., 73 N. Y. 579, the license was given by the owner 
of the land to the railroad company to occupy the 
lands for its road. It was nota grant of 4 permanent 
interest in the realty, but was simply a license to enter, 
and was revocable at pleasure. So in the case of Mum- 
ford v. Whitney, 15 Wend. 380. It was a parol agree- 
ment thut a party may abut and erect a dam upon the 
lands of another, for the purpose of creating a water 
power. It was held that a license was a mere author- 
ity to enter upon the lands of another, and that a per- 
manent interest in land could be transferred only by 
writing. In these cases a permanent right to occupy 
real estate was claimed under a license, in the absence 
of any written transfer or permit; but in the case 
under consideration the license, if given, was made 
pursuant to the statute to which we have referred, 
and was authorized by it. When given, the defend- 
ants were required, ‘‘ at all times from the commence- 
ment until the completion of such excavations, at his 
own expense, to preserve such wall from injury, and 
so support the same, by a proper foundation, that it 
shall remain as stable as before the excavations were 
commenced.’ Here we have express statutory pro- 
visions specifying what the defendants must do upon 
receiving the license, and it appears to us that at least, 





THE ALBANY 


LAW JOURNAL. 119 

















up to the extent that the walls had been shored at the 
time the revocation of the license was served, the de- 
fendants had the right to proceed and build up the 
new wall, so as to sustain the walls of the plaintiffs’ 
puilding, and for that purpose had the right to enter 
upon 80 much of the plaintiffs’ lands as was necessary, 
before they could be required to remove the needles 
from the premises. Undoubtedly it was the duty of 
the defendants to proceed with reasonable dispatch, 
without unnecessary delay, to perform the job in a 
good, workmanlike manner, with as little injury and 
inconvenience to the plaintiffs as possible; but in so 
doing they cannot be regarded as trespassers, and no 
recovery could be maintained against them as such. 
Second Division, Nov. 26, 1889. Ketchum v. Newman. 
Opinion by Haight, J. 

LIBEL AND SLANDER—PRIVILEGED COMMUNICATIONS 
—MALIcE.—(1) A published statement that the publi- 
cation by plaintiff of certain books, on which the orig- 
inal copyright had expired, was an infringement of a 
copyright on a tater edition of the books, of which de- 
fendants were, and for a long time had been, publish- 
ers under a contract with the author, isa prima facie 
privileged communication, though the later copyright 
proves to be invalid. Klinck v. Colby, 46 N. Y. 427; 
Hovey v. Pencil Co., 57 id. 125; Hamilton v. Eno, 81 
id. 116; White v. Nicholls, 3 How. 266; Wren v. Weild, 
L. R.,4 Q. B. 730. In the case before us, the plaintiff 
proved that in the year 1882 i¢ published cheap editions 
of “ Hyperion ”’ and ‘‘Outre-Mer;” that immediately 
thereafter the defendants published an advertisement 
inthe Evening Post and Publishers’ Weekly, charging 
that the plaintiff's books infringed a copyright which 
they elaimed still existed in later editions of such 
works. The result of such publication greatly dimin- 
ished plaintiff's sales. On the part of the defendants, 


it appeared that they and their predecessors had been 


fora long time the publishers of the works of Mr. 
Longfellow, under contract with him with respect to 
the same, and the copyrights thereof; that at the time 
of the publication complained of they were publishing 
editions of ** Hyperion ” and ‘* Outre-Mer,”’ as revised 
by Mr. Longfellow, and for which a copyright had 
been obtained in the year 1869; that before making 
the publication complained of, they caused an exam- 
ination of the books issued by plaintiff to be made, 
and found them to contain words and expressions 
which were not in the original editions, but were iu 
the revised editions — words and expressions which, 
with others, formed the basis for Mr. Longfellow’s 
claim for the copyright obtained. It is quite clear 
that such proof privileged the communication, and 
the learned court was right in so deciding. The 
plaintiff could not destroy the privilege by proof that 
the copyrignt was improperly allowed, or that the 
works, as revised, were not the subject of copyright. 
The fact that the copyright actually existed, and that 
Mr. Longfellow and his publishers claimed exclusive 
rights thereunder, and asserted them, privileged the 
occasion, and the plaintiff thereupon became burdened 
with the necessity of proving express malice. (2) In 
anaction for libel by publishing such charge, where 
the evidence showed that both plaintiff and defend- 
ants believed in the validity of the later cupyright, 
and defendants testified that they acted without 
malice, and solely to protect their interests, and plain- 
tiff did not attempt to show that defendants acted in 
bad faith, and there was no other proof of malice, the 
complaint was properly dismissed. Second Division, 
Nov. 26, 1889. John W. Lovell Co. v. Houghton. 
Opinion by Parker, J. Affirming 22 Jones & S. 60. 


RAILROADS — STREET—NEGLIGENCE—INSTRUCTIONS. 
—(1) While plaintiff was crossing a street, he was 
knocked down by horses drawing defendant's street 
ear, The accident occurred on a street where many 





cars were run; that plaintiff was familiar with the lo- 
cality and the extent of the car service; and that the 
car in question had just entered on the track from a 
switch near where plaintiff was crossing. Plaintiff tes- 
tified that before starting across he looked both ways, 
and did not see the horses which struck him, but saw 
another car halting on the main track a short distance 
from him. It appeared that the speed of the horses by 
which plaintiff was struck was increased on their com- 
ing on the main track. Held, that the question of 
plaintiff's negligence was for the jury, and the evi- 
dence warranted a finding in his favor. (2) The opin- 
ions of physicians who attended plaintiff, founded on 
personal examination of his condition, which was de- 
scribed, or on an hypothetical question excluding all 
causes up to the time of the accident, that the acci- 
dent caused his condition, and that certain physical 
consequences would result therefrom, were admissible 
in evidence, and were not speculative. (3) A charge 
that ‘‘ defendant had no right to so occupy the street 
and use the same with its cars as to make it extremely 
dangerous to cross the street at all times’’ was proper. 
(4) A charge that “a mere error of judgment does not 
necessarily amount to carelessness; if the plaintiff took 
reasonable care, and then made a mistake as to the 
safest course to pursue in crossing the street, he is not 
guilty of contributory negligence for that reason’ was 
proper. (5) A charge that plaintiff “* had a right to se- 
lect any point to go across,’ and “had a right to go 
where he chose,’ was not erroneous, where the court 
also charged that the duty of exercising due care was 
on plaintiff. Second Division, Nov. 26,1889. MeClain 
v. Brooklyn City R. Co. Opinion by Bradley, J. 
Affirming 42 Hun, 657, mem. 


TAXATION — BELL TELEPHONE COMPANY.—(1) The 
American Bell Telephone Company, a Massachusetts 
corporation, engaged in manufacturing telephones an- 
der its patents, and licensing their use by others, 
leases its instruments, costing about $3 apiece, and li- 
censes their use in New York to local corporations. 
The entire business of furnishing telephonic facilities 
to the public, which, in addition to the instruments, 
involves the maintenance of an expensive plant, con- 
sisting of wires, poles, etc., is carried on by these local 
bodies, who receive the compensation paid by the pub- 
lic, which constitutes the entire earnings arising from 
the use and employment of the company’s instru- 
ments in New York. The Bell Company receives from 
the local companies, as compensation for the use of its 
instruments, at its office in Boston, a royalty payable 
monthly, in advance, without regard to whether the 
instruments are used or not. It has no office or officer, 
unless it be these local companies, in New York, and 
has no direct business relations with the public. Held, 
that the local companies were its licensees, and not its 
agents; and that it was not ‘‘ doing business ” in New 
York, within the meaning of Laws of New York, 1881, 
chapter 361, section 6, taxing the gross earnings of 
telephone companies “ doing business”’ in this State. 
(2) The contracts, in addition, provide for the use of 
private lines, and require leases for the use of tele- 
phonic instruments to the patrons of such lines to be 
made in the name of the Bell Company; but it was 
stipulated that the provision is inserted in the con- 
tracts to prevent the illegitimate use of private lines 
by unauthorized persons, and to guard against in- 
fringements of the company’s patents. It also ap- 
peared that the management and control of the entire 
business is confided to the local corperations, without 
any material distinction between the various classes, 
and that they collect the dues for the private lines, as 
in other cases, paying the Bell Company a royalty for 
the use of the instruments. Held, that even in respect 
to the private lines the local corporations were not the 





agents of the Bell Company. (3) The fact that the Bell 
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Company isa stockholder in the local corporations 
does not render its capital stock taxable in New York, 
under Laws of New York, 1881, chapter 361, section 3, 
taxing the capital stock of all corporations doing busi- 
ness in the State. Nov. 26, 1889. People v. American 
Beli Tel. Co. Opinion by Ruger, C. J. Reversing 3 
N. Y. Supp. 733. 


WILLS—RIGHTS OF DEVISEES—EXONERATION.—(1) 
Where the testator has conferred upon his executors 
the power to sel! land which he has devised, with the 
provision that the fund so arising shall be invested, 
and the principal and income applied by them for the 
use and benefit of-the same persons to whom the land 
had been specifically devised, the court cannot treat 
the proceeds of a sale made under the power as legal 
assets in the hands of the executors, aud apply them 
to the payment of testator’s debts. (2) The provision 
of the Code of Civil Procedure of New York, section 
2724, requiring the executor to account for the pro- 
ceeds of any of the testator’s realty or devisable inter- 
est in realty sold pursuant to a power in the will, does 
not authorize the diversion of the proceeds from the 
purposes specified in the will. When the statute per- 
mits the land of an infant to be sold and turned into 
money under the order of the court, it is careful to 
provide that the fund shall be treated as real estate re- 
maining unchanged, for the safety and benefit of all 
concerned. 3R. S. (5th ed.), p. 276,§110. The stat- 
ute but repeated the existing rule of equity as a meas- 
ure of precaution. Forman v. Marsh, 11 N. Y. 544. 
Less than that is not to be said where the conversion 
is under a discretionary power, only to be exercised at 
all in the interest and for the benefit of the infant. 
This trust fund therefore never became legal assets, 
and could be accounted for only as the law of its cre- 
tion required, until some proceeding paramount to the 
will, sovereign even over the intention and direction 
of the testator, called for an accounting under its au- 
thority and for its purposes. The authorities cited are 
in no respect to the contrary. In Glacius v. Fogel, 88 
N. Y. 444, the entire real estate was devised to the ex- 
ecutors, who were to divide and distribute the pro- 
ceeds. The sales were for the estate, and all its pur- 
poses, and not for the sole benefit of devisees. In 
Hood v. Hood, 85 N. Y. 561, the real estate again was 
devised to the executors, in trust to sell and hold and 
distribute the proceeds as money. In Erwin v. Loper, 
43 N. Y. 521, the power of sale given to the executors 
was general and unrestricted. The same thing was 
true of Kinnier v. Rogers, 42 N. Y. 531; and the court 
added that, since there was no ground for an inference 
that the testator intended to appropriate his land to 
the payment of debts, the power of sale could not be 
exercised for that purpose. To these cases should be 
added that of Russell v. Russell, 36 N. Y. 581, cited by 
the respondent, in which the power to divert a trust 
fund, resulting from an authority to sell *‘ for the best 
interests”’ of certain legatees, was denied. We are 
satisfied that the creditor in this case has mistaken his 
remedy, and that the decree was erroneous. Nov. 26, 
1889. /n re McComb. Opinion by Finch, J. Revers- 
ing 49 Hun, 609, mem. 


—__>—_—_—_—— 
NEW BOOKS AND NEW EDITIONS. 


6 AMERICAN PROBATE REPORTS. 

This series commends itself to practitioners in the 
Surrogate’s Court. The present volume contains above 
one hundred cases in full, selected from various States, 
with notes and references, by William W. Ladd, Jr., 
and Charles F. Beach, Jr. It givesthe cream of pro- 
bate law in this country for the last year, and the an- 
notation is unusually valuable. Published by Baker, 
Voorhis & Co., New York. 





Lewis ON MENTAL DISEASES. 

This work, by an English physician, seems especially 
adapted to the uses of his own profession, but has ip. 
terest for lawyers, especially in regard to insanity. [¢ 
is evidently the work of an intelligent, learned ang 
experienced practitioner. It is copiously illustrated 
by charts, cuts and plates. The subject is of perenniaj 
interest and constantly increasing importance. Pub. 
lished by P. Blakiston, Son & Co., Philadelphia. 

FREEMAN'S Votp JUDICIAL SALES. 

The third edition of this excellent and standard 
manual covering the fiéid of execution, judicial and 
probate sales, the rights of purchasers, and the consti- 
tutionality of special legislation in respect thereto, I¢ 
brings the subject down to this time. Published by 
Central Law Journal Co., St. Louis. 


—_——_>_____ 
NOTES. 


\ F. fear that Judge Arnoux is an Anglomaniac. Ip 

his learned brief in Hibernia National Bank y, 
Lacombe, 84 N. Y. 367, he observes: ‘Inthe relations 
that the sister States bear to each other, more in 
timate than England has to any other country, a rela 
tion corrected at such a priceless outlay of blood and 
tears, an Outlay more lavish than ever before known, 
this court cannot refuse to follow in the noble foot- 
steps of Great Britain.” The patriotic court were not 
swayed by this appeal. 


Does Mr. Ira Shafer think the people of this State 
are all thieves? In alarceny case, People, ex rel., v. 
Donahue, 84 N. Y. 438, he argued that ‘the governor 
has no general power or authority to depopulate the 
State by issuing his warrant ’’ of extradition. 


Jerome Hopkins, an American musical crank, has 
been getting into trouble in London by sending abus- 
ive postal cards to Crosby, the lord mayor’s physician. 
He says: *‘ Well, I've brought this all on myself, 
but I want to show some things up. I want to see ifa 
subscription to a concert is as legal as a subscription 
to a book agent. I sued Crosby with a lot of others 
for subscriptions and won all but his. He escaped on 
atechnicality. That envelope containing his tickets 
I had marked ‘ present,’ as we do in America when it 
is not necessary to write a man’s address on the en- 
velope. The jackass of a judge decided that as I had 
marked it ‘present’ the tickets were a present to 
Crosby. I thought I'd have some fun with him, and 
wrote him daily letters. His lawyer wrote informing 
me that letters would not be answered, so I peppered 
him with postal cards.”’ 


——_>____—_- 


THIRTEENTH VOLUME OF THE NEW YORE 
STATE BAR ASSOCIATION REPORTS. 
'NHE thirteenth volume of the New York State Bar 

Association Reports, containing tbe address of 
the president, Hon. Wm. H. Arnoux, Col. Ingersoll’s 
address, **Crimes Against Criminals,’’ Mr. Moak’s 
thesis, ‘‘ Liability Between Relatives for Services, Sup- 
port, and on Alleged Implied Contracts,”” Hon. John 
F. Dillon’s paper, “A Century of American Law,” Mr. 
Fiero’s paper, “What Shall be Done With Our 
Courts ?”’ and the prize essay by Mr. Eugene D. Hawk- 
ins, with a full account of the banquet and all the pro- 
ceedings of the recent annual meeting of the associa- 
tion, will be published about the 1st of April next. 
The volume will be exceedingly interesting and valu- 


able. 
L. B. Proctor, 
Secretary. 
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THE CENTENARY OF THE JUDICIARY. 


HE first suggestion of a celebration of the one 
hundredth anniversary of the founding of the 
Supreme Court of the United States is believed to 
have been made by President Harrison in his inau- 
gural message, in which he said: ‘‘ Our people have 
already worthily observed the centennial of the 
Declaration of Independence, of the battle of York- 
town, and the adoption of the Constitution, and 
will shortly celebrate in New York the institution 
of the second great department of our constitu- 
tional scheme of government. When the centen- 
nial of the institution of the judicial department by 
the organization of the Supreme Court shall have 
been suitably observed, as I trust it will be, our 
Nation will have fully entered its second century.” 
Mr. Elliott F. Shepard last year introduced into the 
Executive Committee of the New York State Bar 
Association a resolution providing for such a cele- 
bration at the city of New York, where the court 
held its first session. The project at first found 
very little favor, but prevailed after a good deal of 
discussion. Its successful accomplishment, in spite 
of opposition, lukewarmness, discouragement and 
the numerous intrinsic obstacles, is owing in great 
measure to the energy, persistence and devotion of 
Judge Arnoux, last year’s president of the associa- 
tion, and chairman of the general committee, as- 
sisted by a few prominent members of the city bar. 
The grand success which has crowned these efforts, 
and the instruction and pleasure which the unique 
exercises have afforded the court, the bar and the 
public, must prove a sufficient reward for their un- 
selfish services. The arrangements have been in 
charge of the following Judiciary Centennial Com- 
mittee of the New York State Bar Association: 
Chairman, William H. Arnoux; treasurer, Francis 
Lynde Stetson; secretary, William B. Hornblower; 
Austin Abbott, Robert C. Alexander, Henry H. An- 
derson, Arthur L. Andrews, William W. Astor, Frank- 
lin Bartlett, Charles S. Baker, Tracy C. Becker, John 
N. Beckley, Frederick H. Betts, Robert D. Benedict, 
Samuel A. Blatchford, Charles J. Buchanan, John E. 
Burrill, Charles Henry Butler, William Allen Butler, 
Michael H. Cardozo, James C. Carter, Howard C. 
Chipp, Jr., Joseph H. Choate, A. T. Clearwater, Grover 
Cleveland, W. Bourke Cockran, George F. Comstock, 
Martin W. Cooke, Frederic R. Coudert, Esek Cowen, 
Charles P. Daly, Julien T. Davies, Noah Davis, 
Chauncey M. Depew, William C. DeWitt, John F. Dil- 
lon, George M. Diven, T. E. Ellsworth, William M. 
Evarts, Thomas Ewing, Charles 8. Fairchild, Enoch L. 
Fancher, J. Sloat Fassett, David Dudley Field, J. 
Newton Fiero, R. L. Flower, Elbridge T. Gerry, Jas- 
per W. Gilbert, John Gillette, James F. Gluck, Robert 
8. Green, Matthew Hale, M. H. Hirschberg, Frank 
Hiscock, George Hoadly, William B. Hornblower, 
Meyer S. Isaacs, John Jay, Francis Kernan, Sherman 
W. Knevals, Jesse S. L’ Amoreaux, Joseph Larocque, 
Daniel Lockwood, Grosvenor P. Lowrey, John J. Mc- 
Vor. 41— No. 7. 


Daniel G. Rollins, Elihu Root, Simon W. Rosendale, 
Horace Russell, Leslie W. Russell, Augustus Schoon- 
maker, Robert Sewell, Elliott F. Shepard, Francis L. 
Stetson, Charles F. Tabor, Benjamin F. Tracy, Robert 
T. Turner, A. V. W. Van Vechten, John Van Voorhis, 
John D. Wendell, Zerah S. Westbrook, Everett P. 
Wheeler, William C. Whitney, John Winslow, Stew- 
art L. Woodford. 

From this general committee was selected the fol- 
lowing Executive Committee: 

Grover Cleveland, chairman; Chauncey M. Depew, 
David Dudley Field, John F. Dillon, Francis Lynde 
Stetson, Robert Ludlow Fowler, Charles P. Daly, 
William H. Arnoux, ex-offivio; William B. Horn- 
blower, e2z-officio; Orlando B. Potter, ex-officio; 
Joseph Larocque, ex-officio; Robert Sewell, ex-officio ; 
James C. Carter, ex-officio. 

Also the following Committee on Commemora- 
tive Exercises: 

Robert Sewell, chairman ; Thomas Ewing, Frederick 
R. Coudert, George Hoadly, John Winslow, Wm. H. 
Arnoux, ex-officio, and Wm. B. Hornblower, ez- 
officio. 

The details of the arrangements were put in charge 
of sub-committees, selected from the general com- 
mittee, and were most efficiently and admirably car- 
ried out. These committees were as follows: 

Finance Committee—Orlando B. Potter, chairman; 
Elliott F. Shepard, Elbridge T. Gerry, Julien T. Davies, 
Noah Davis, Edwards Pierrepont, Robert D. Bene- 
dict, Horace Russell, John G. Milburn, and ez-officio, 
Messrs. Arnoux, Hornbiower and Stetson. 

Invitation Committee—Joseph Larocque, chairman; 
A. V. W. Van Vechten, A. T. Clearwater, Daniel G. 
Rollins, Elihu Root, and ex-officio, Messrs. Arnoux 
and Hornblower. 

Transportation Committee—Robert Ludlow Fowler, 
chairman; Chauncey M. Depew. 

Committee on Entertainments and Receptions—James 
C. Carter, chairman; Joseph H. Choate, Matthew 
Hale, Martin W. Cooke, John Van Voorhis, Wm. H. 
Robertson, Wm. M. Evarts, Frank Hiscock, Stewart 
L. Woodford, Everett P. Wheeler, Wm. S. Opdyke, J. 
Sloat Fassett, M. M. Hirschberg, George M. Diven, E. 
L. Fancher, and ex-officio, Messrs. Arnoux and Horn- 
blower; Frederick R. Coudert, president, and Clifford 
R. Hand, E. Ellery Anderson, Austin G. Fox, Wm. G. 
Wilson, committee, of the Bar Association of the city 
of New York; Charles Henry Butler, secretary of the 
American Bar Association. 

Committee of Reception and Entertainment of Invited 
Guests—Julien F. Davies, chairman; William Mitchell, 
Frederick H. Betts: Robert C. Alexander, secretary. 

Committee on Toasts—Stewart L. Woodford, chair- 
man; Martin W. Cooke, George M. Diven, Clifford A. 
Hand, Austin G. Fox, James C. Carter. 

Committee on Banquet—Wm. S. Opdyke, chairman; 
Samuel A. Blatchford, Chas. Henry Butler. 

Co-operating Committee of the American Bar Asso- 
ciation—David Dudley Field, chairman, New York; 
Lyman Trumbull, Illinois; Henry Hitchcock, Miss- 
ouri; J. Randolph Tucker, Virginia; Thomas J. Sem- 
mes, Louisiana; Wm. C. Endicott, Massachusetts; 
Edward J. Phelps, Vermont; Cortlandt Parker, New 
Jersey; Henry Wise Garnett, District of Columbia; 
Francis Rawle, Pennsylvania; Chas. Henry Butler, 





secretary, New York. 
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The following is a list of the invited guests who 
had signified their intention to attend: 


President Benjamin Harrison, Vice-President Levi 
P. Morton, Benjamin F. Tracy, Secretary of the Navy; 
John W. Noble, Secretary of the Interior; W. H. H. 
Miller, Attorney-General; Melville W. Fuller, Chief 
Justice of the United States; Samuel F. Miller, Stephen 
J. Field, Joseph P. Bradley, John M. Harlan, Horace 
Gray, Samuel Blatchford, Lucius Q. C. Lamar and 
David J. Brewer, Associate Justices of the United 
States Supreme Court; William Strong, J. C. Bancroft- 
Davis, J. H. McKenney, J. M. Wright, Le Baron B. 
Colt, Circuit Judge of the United States; Nathan 
Webb, United States District Judge of Maine; Wil- 
liam J. Wallace, Senior Circuit Judge, Second Circuit 
of the United States; E. Henry Lacombe, Junior Cir- 
cuit Judge, Second Circuit of the United States; Na- 
thaniel Shipman, United States Judge of Connecticut; 
Addison Brown, United States District Judge, South- 
ern District, New York; Charles L. Benedict, United 
States District Judge, Eastern District, New York; 
Host H. Wheeler, United States District Judge, Brat- 
tleboro, Vt.; Leonard E. Wales, United States Dis- 
trict Judge of Delaware; Edward T. Green, United 
States District Judge of New Jersey; William Butler, 
United States District Judge, Eastern District, Penn- 
sylvania; R. W. Hughes, United States District Judge, 
Eastern District, Virginia; John Paul, United States 
District Judge, Western District, Virginia; Robert A. 
Hill, United States District Judge, North and South 
District, Mississippi; Henry B. Brown, United States 
District Judge, Eastern District, Michigan; J. G. 
Jenkins, United States District Judge, Eastern Dis- 
trict, Wisconsin: Moses Hallett, United States Dis- 
trict Jndge of Colorado; Amos M. Thayer, United 
States District Judge, Eastern District, Missouri; 
George F. Hoar and William M. Evarts, Judiciary 
Committee of the United States Senate; John W. 
Stewart, George E. Adams, J. Buchanan, Henry C. 
McCormick and James Sherman, Judiciary Committee 
of the House of Representatives; George W. Stone, 
Chief Justice of the Supreme Court of Alabama; 
Charles B. Andrews, Chief Justice of the Supreme 
Court of Connecticut; Dwight Loomis, Associate Jus- 
tice of the Supreme Court of Connecticut; Joseph P. 
Comegys, Chief Justice of the Supreme Court of 
Delaware; Ignatius C. Grubb and John W. Hous- 
ton, Associate Justices of the Supreme Court of 
Delaware; Thomas H. Haskell and Lucilius A. 
Emory, Associate Justices of the Supreme Judi- 
cial Court of Maine, John W. Champlin, Chief 
Justico of the Supreme Court of Michigan; Alexander 
T. McGill, Chancellor of New Jersev; Manning M. 
Knapp, Jonathan Dixon, Charles G. Garrison and 
Abraham C. Smith, Judges of the Court of Errors and 
Appeals, New Jersey; William C. Ruger, Chief Judge 
of the Court of Appeals, New York; Charles Andrews, 
Rufus W. Peckham, Robert Earl, John C. Gray and 
Francis M. Finch, Associate Judges of the Court of 
Appeals, New York; David L. Follett, Chief Judge, 
Second Division, New York; George B. Bradley, 
Joseph Potter, Irving G. Vann, Albert Haight and 
Alton B. Parker, Associate Judges, Second Division, 
New York; Guy C. H. Corliss, Chief Justice of the 
Supreme Court of North Dakota; Edward M. Paxson, 
Chief Justice of the Supreme Court of Pennsylvania; 
James P. Sterrett, Henry Green, Silas M. Clark and 
James T. Mitchell, Justices of the Supreme Court of 
Pennsylvania; Thomas Durfee, Chief Justice of the 
Supreme Court of Rhode Island; John H. Stiness, As- 
sociate Justice of the Supreme Court of Rhode Island; 
Lunsford L. Lewis, President of the Supreme Court of 
Appeals. Virginia; J. Sloat Fassett, President pro 
tem. of the Senate of the State of New York; Hugh J. 
Grant, Mayor of New York; Alfred C. Chapin, Mayor 








‘of Brooklyn; Seth Low, President of Columbia Col. 


lege; General A. S. Webb, President of the College of 
the City of New York; the Rev. Dr. Morgan Dix, 
Rector of Trinity Church, New York; the Rev. Dr, 
H. C. Potter, Episcopal Bishop of the Diocese of New 
York; the Rev. Talbot W. Chambers, Pastor of the 
Collegiate Reformed Dutch Church of New York; 
Thomas F. Bayard, ex-Secretary of State; John A. 
King, President of the New York Historical Society; 
Wayne McVeagh, of Philadelphia; General William 
T. Sherman, United States Army; George F. Dan- 
forth, Henry Hitchcock, Irving Browne, Editor of the 
Albany Law Journal; the Rev. Dr. William M. 
Taylor, Pastor of Tabernacle Congregational Church; 
the Rev. Dr. R. S. McArthur, Pastor of Calvary Bap. 
tist Church; the Rev. Henry Van Dyke, D. D., Pastor 
of Brick Presbyterian Church; the Rev. Dr. W. R. 
Huntington, Rector of Grace Church; Walter B. Hill, 
of Macon, Ga.; Richard L. Larremore, Chief Judge of 
the Court of Common Pleas, New York; John Sedg- 
wick, Chief Justice of the Superior Court of the City 
of New York; Patrick Mallon, President of the Cin- 
cinnati Bar Association; Gorham Parks, Clerk of the 
Court of Appeals, New York. 

The court party and the other officials from Wash- 
ington came on in a special train provided by the 
committee, under the personal conduct of Mr. Rob- 
ert L. Fowler. From the moment of their arrival in 
the city until their departure each of the legal lions 
was provided with a keeper, selected mainly from the 
junior members of the city bar, whose duty it was 
to attend the guest and provide for his comfort in 
every way. The following is a list of the said lions 
and their several keepers, as originally assigned: 

Julien T. Davies, chairman, to President Harrison; 
Edward Mitchell, to Vice-President Morton and Mrs. 
Morton; Granville P. Hawes, to Attorney-General 
Miller; Wiliiam Mitchell to Secretary B. F. Tracy and 
Mrs. Wilmerding, his daughter; Henry E. Howland, 
to Secretary Noble; Charles A. Peabody, Jr., to Mr. 
and Mrs. R. J. McKee; Lewis L. Delafield, to Mr. and 
Mrs. Halford; William Jay, to Chief Justice Fuller, 
Mrs. Fuller and Miss Mildred Fuller; Frederick H. 
Betts, to Justice Stephen J. Field, Mrs. Field and Miss 
Whitney; Henry L. Burnett, to Justice John M. Har- 
lan, Mrs. Harlan and Miss Harlan; Charles C. Beaman, 
to Justice Samuel F. Miller, Mrs. Miller and Miss 
Corkhill; Ernest Hallto Justice L. Q. C. Lamar and 
Mrs. Lamar; Burton N. Harrison, to Justice David F. 
Brewer, Mrs. Brewer and Miss Brewer; Benjamin F. 
Lee, to Justice Samuel Blatchford, Mrs. Blatchford 
and Miss Cummings; Peter B. Olney, to Justice J. P. 
Bradley and Miss Bradley; William D. Guthrie to 
Justice Horace Gray, Mrs. Gray and Miss Gray; 
Theron G. Strong, to ex-Justice William Strong and 
the Misses Strong; James F. Ruggles, to J. C. Ban- 
croft-Davis and Mrs. Davis; Francis Lawton, to Clerk 
J. H. McKenney and Mrs. McKenney, Marshal J. M. 
Wright and three messengers of the court; Maocgrane 
Coxe, to Thomas J. Semmes, of La.; William G. Low, 
to Henry Hitchcock, of Mo.; William E. Curtis, to 
Edward J. Phelps, of Vt.; George Zabriskie, to Ed- 
ward M. Paxon, of Penn.; Arthur Berry, to Wayne 
MacVeagh, of Penn.; Clarence Carey, to Walter B. 
Hill, of Ga.; John B. Leavitt, to Bishop Potter; J. 
Bleecker Miller, to the Rev. W. R. Huntington; RB. 
W. Hawkesworth, to the Rev. Talbot W. Chambers; 
Joseph 8. Auerbach, to Chauncey M. Depew; J. E.H. 
Hyde, to Seth Low; DeLancey Nicoll, to Governor 


. Hill; Frank H. Platt, to Senator J. Sloat Fassett; E 


Ellery Anderson, to Chief Judge Ruger; Fdward & 
Rapallo, to Judge Charles Andrews; William C. Trull, 
to Judge Robert Earl; H. Dwight Collier, to Judge 








THE ALBANY LAW JOURNAL. 


123 














Eo — ~~~ _- 
Rufus W. Peckham; Jacob F. Miller, to Judge Francis 
M. Finch; Daniel J. Holden, to Judge John C. Gray; 
Walter Edwards, to Judge Dennis O’Brien; Roger 
Foster, to Chief Judge David L. Follett; Charles H. 
Daniels, to Judge George B. Bradley; Samuel R. 
Betts, to Judge [Irving G. Vann; Sidney DeKay, to 
Judge Joseph Potter; Walter McCorkle, to Judge 
Albert Haight; Solomon Hanford, to Judge Alton 
B. Parker, and C. N. Bovee, Jr., to Clerk Gorham 
Parks. 

The president of the United States, who had con- 
sented to be present and make an address, and the 
members of his Cabinet mentioned in the foregoing 
list, were at the last moment prevented from attend- 
ing by the shocking casualty in the family of Secre- 
tary Tracy. This event cast a shade upon the oc- 
casion, and marred the complete enjoyment. Our 

and honored fellow-citizen has the sincerest 
sympathy of the public in his personal suffering and 
his deep and irremediable bereavement. 





THE LITERARY EXERCISES 


were held on Tuesday, February 4, at the Metro- 
politan Opera House, at 10.30, a. M., and were pre- 
sided over by Grover Cleveland. The stage was oc- 
cupied by the invited guests, the committeemen 
and the members of the association, who sat in the 
canvas shade of a Thuringian forest, while the par- 
quet, boxes and galleries were occupied by the gen- 
eral audience, which filled the whole house, except 
the uppermost gallery. The portraits of the eight 
deceased chief justices, which belong to the court, 
and were lent for the occasion, flanked either side 
ofthe stage. The house was profusely decorated with 
the National colors, and the arms of all the States 
adorned the front of the boxes and galleries. A 
large proportion of the audience were ladies, most 
of whom sat patiently through the exercises, which 
lasted until 4 o’clock, p. mM. They were rewarded 
for it by Mr. Semmes’ touching account of Chief 
Justice Marshall’s devotion to his invalid wife, and 
of Chief Justice Taney’s to his aged mother. The 
justices appeared in their official robes, but the 
judges of our Court of Appeals did not wear their 
robes. It is safe to say that so much legal talent 
and distinction was never before gathered in one 
assemblage in this country, and the general audi- 
ence comprised many who have won celebrity in 
other professions and pursuits. It was interesting 
to look about and observe for the first time the 
personal appearance of scores of the greatest judges 
and lawyers, statesmen and publicists, of whom we 
have heard all our lives, and whose opinions and 
speeches and briefs have been our mental aliment 
for many years — the giants of the law. 


The following was the programme of the exercises : 

Music — March, ‘ Coronation,’? Meyerbeer; over- 
ture, “ Zampa,”’ Herold; American Fantasie, Victor 
Herbert. 

Introductory address by the chairman, Grover 
Cleveland. 

Invocation, the Rev. Morgan Dix, S. T. D., D. D., 
rector of Trinity Church. 

Address of welcome to the Court, William H. Ar- 
houx, chairman of the Judiciary Centennial Commit- 
tee of the New York State Bar Association. 








Address, ‘‘The Origin of the Supreme Court of the 
United States, and Its Place in the Constitution,” 
William Allen Butler. 

Music—Selection, ‘“‘Aida,’’ Verdi. 

Address, ‘‘The Supreme Court and the Constitu- 
tion,’’ Henry Hitchcock of Missouri. 

Address, *‘ Personal Characters of the Chief Jus- 
tices,” Thomas J. Semmes, of Louisiana. ~ 

Music—Entr’acte, ‘‘ La Colombe,” Gounod. 

Address, ‘‘ The Supreme Court and the Sovereignty 
of the Peopie,’’ Edward J. Phelps, of Vermont. 

Address by Chief Justice Fuller. 

Response by the Court, through Mr. Justice Field. 

Music—‘* Lion de Bal,’’ Gillett. 

Ave Maria, German Liederkranz Society. 

National Hymn, ‘‘My Country ’Tis of Thee,” all 
present participating. 

Doxology. 

Benediction, the Rev. Dr. Talbot W. Chambers, of 
the Collegiate Reformed Church. 

Music—Fackeltanz (B minor). Meyerbeer. 

Music by Grand Symphony Orchestra and German 
Liederkranz Society. Conductors 8. Bernstein and 
Victor Herbert. 

It would be impossible within our limits to give 
more than a general impression of the characteristics 
of the speakers and their addresses. The introduc- 
tory address by Mr. Cleveland, prefaced by an ap- 
propriate and sympathetic allusion to the tragedy 
at Washington which had saddened all hearts and 
deprived the occasion of its chief expected guest, 
was quite admirable in scope, in diction and deliv- 
ery. Mr. Cleveland has an agreeable and effective 
voice, and the reception of his short and well-con- 
ceived address was very hearty. 

Judge Arnoux, retiring president of the State 
Bar Association, and chairman of the general com- 
mittee, made a brief and remarkably tactful address 
of welcome to the court on behalf of the associa- 
tion. Judge Arnoux was warmly received by the 
audience, few of whom probably had any idea how 
much time and labor he had spent in organizing the 
celebration. His allusion to the fact that a century 
ago that day the court had adjourned for want of 
business caused an audible general smile, and made 
the gigantic frames of Justices Gray and Harlan to 
heave unmistakable sighs. 

Of the four main addresses, by Messrs. Butler, 
Hitchcock, Semmes and Phelps, it may be said that 
they were admirably adapted to the occasion, were 
singularly different, considering the similarity of 
their theme, and generally fully answered public 
expectation. Mr. Butler, well known to and an es- 
tablished favorite of New York audiences, exhib- 
ited the advantages of his literary sense and culture, 
which are so unusual at the bar. His address was 
characterized by unfailing tact and discretion, illu- 
minated by occasional flashes of pleasant wit, and 
filled with sound and patriotic sentiment. We 
thought we detected a look of satisfaction upon the 
countenances of the judges, so dependent on prece- 
dent, when he informed them that the court, a hun- 
dred years ago, accepted an invitation to dinner. 

Mr. Hitchcock, one of the best known and ablest 
constitutional lawyers in this country, delivered a 
grave and dignified discourse, full of suggestion 
and affluent with striking and novel statistics. Sev- 
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eral passages of rare rhetorical beauty lighted up 
the ordinarily arid field of his discussion and reflec- 
tion. Mr. Hitchcock should have been on this oc- 
casion a listener in a robe —-he would grace the 
garment, 

Mr. Semmes’ address was the longest of the day, 
and his subject was the most popular. He im- 
parted considerable novel and interesting informa- 
tion about the personal characteristics and private 
lives of the deceased chiefs of the court, and hisad- 
dress, although from its nature less oratorical than 
the others, will probably prove permanently the 
most interesting in perusal. 

Mr. Phelps is a man of extreme personal elegance 
and mental culture, and an unostentatious and refined 
speaker. A more showy declamation however could 
hardly have produced greater effect than his simple 
and unpretentious delivery, his remarks being con- 
stantly interrupted by appreciative and discriminat- 
ing plaudits, which at the close were prolonged to 
a remarkable length. Mr. Phelps is a rare and sug- 
gestive thinker on topics of law and State; his 
style is crystalline and felicitous; his calm philoso- 
phy and logical deductions are always informed and 
irradiated by a warm humanity and hearty patriot- 
ism. His address was a very noble, wise and 
precious production, which will give even more 
pleasure in the reading than on listening to it, as it 
fell so simply and unaffectedly from his lips. 

Quite unexpectedly to the audience, the Chief 
Justice at this point made a few remarks, acknowl- 


edging in a very happy manner the distinguished 
courtesy which had been shown the court, and ex- 
pressing thanks on behalf of himself and associates 
for the repeated expressions of esteem, honor and 
confidence with which they had been greeted. 
Nothing could have been in better taste, and noth- 
ing could have been more charmingly uttered, than 


the brief speech of the new chief justice. He evi- 
dently won the sympathy and admiration of the au- 
dience by his sincerity and modesty, and the ex- 
quisite deference with which he introduced Mr. 
Justice Field to respond at length for the court was 
as touching as it was unmistakably genuine. Chief 
Justice Fuller is a slender and graceful man, witha 
studious and refined face, which seems to belong 
rather to the president of a university or to an 
artist than to the most powerful magistrate in the 
world. 

The rising of the venerable Mr. Justice Field was 
the signal for long and hearty applause, intensified 
no doubt by the recollection of the narrow escape 
he has recently had, in the discharge of his judicial 
duties, from the hand of lawlessruffianism. He an- 
nounced himself as claiming membership in the bar 
of New York, from which city he emigrated to 
California in ’49, and he paid a deserved tribute to 
the talents and virtues of the great leaders of the 
city bar of that time. His address was full of pas- 
sages of fervid and patriotic eloquence, and of 
weighty counsel and sound reflections and recom- 
mendations, fruit of a long, observant and benefi- 
cent experience. It is to be hoped that his con- 
cluding appeal for legislative action for the relief 





of the court in its disheartening struggle to keep up 
with its calendar will not fall on deaf ears. 


THE BANQUET 

was given on Tuesday evening at the new Lenox 
Lyceum, Madison avenue and Fifty-eighth street, 
About eight hundred and thirty guests sat at 
the tables, and during the speaking the boxes were 
filled with ladies. The hall is beautiful in itself, 
and was exquisitely decorated with plants and 
flowers. The fare was sumptuous, We do not be- 
lieve that the court a century before were invited to 
so goodadinner. Each guest was furnished with a 
he-chaperone, and purely by accident ours happened 
to be, very much to our pleasure, Mr. Charles B, 
Hubbell, a former Trojan, a graduate of the Albany 
Law School, a rising member of the New York city 
bar, and a member of the board of education. At the 
table of honor, at the head of the hall, sat Mr. James 
C. Carter, the toast-master, and with him the Supreme 
Court justices, Mr. ex-Justice Strong, Mr. Cleveland, 
Mr. Matthew Hale, Judge Arnoux, Mr. Frederick 
R. Coudert, Mayor Grant, Senator Evarts and the 
speakers of the day and the evening. The other 
diners sat at long tables. To each diner was fur- 
nished a pamphlet containing all the names, with 
the designation of each man’s seat, and prefaced by 
a diagram of the hall and tables, showing each 
man’s place by name. The bill of fare was a beau- 
tiful example of printing; on its cover was a pic- 
ture of the Royal Exchange of New York in 1790, 
with likenesses of Jay and Fuller, and inside was 4 
group of likenesses of the associate justices, the re- 
porter, clerk and marshal. The bill of fare was 
headed, ‘‘ The argument of appeal submitted pur- 
suant to the 20th rule.” At the bottom, ‘‘ Re- 
manded to inferior court to supply translations un- 
der the 11th rule,” ‘‘ The time for argument on each 
side is as limited by the 22nd rule.” And finally, 
‘‘Adjourned, pursuant to the 27th rule, to February 
4th, 1990.” 

The following is a list of the toasts and of those 
who responded: ‘‘ The President,” “ The Supreme 
Court,” Mr. Justice Harlan; ‘‘ The Congress,” Wil- 
liam M. Evarts, of New York; ‘‘ The Judiciary of 
the States,’ Chief Justice Edward M. Paxson, of 
Pennsylvania; ‘‘ The Common Law,” Walter B. Hill, 
of Georgia; “ The Bar,” Joseph H. Choate; ‘‘ The 
Clergy,” Rev. Dr. William R. Huntington; ‘‘ The 
University,” President Seth Low, of Columbia Col- 
lege; ‘‘ Our Clients,” Chauncey M. Depew. 

The hall was so large, and its acoustic properties 
were so resonant, and the lawyers were so noisy, 
that Mr. Evarts, Chief Justice Paxson and Mr. Hill 
were inaudible thirty feet away, and the other 
speakers had to exert themselves severely to be 
heard. Mr. Carter was a model toast-master; his 
grand voice commanded attention, and his remarks 
were characterized by wit, dignity and propriety 
Most of the speeches were too long and too ambi- 
tious. Mr. Justice Harlan’s written address was in 
every way admirable, but we should have preferred 
him off-hand, for he is one of the greatest stump- 
speakers in the United States. Mr. Evarts’ address 
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was entirely inappropriate. We yearned for a little 
display of his wit, which is unique, and for less of 
his wisdom, which is trite. It would have been 
courteous if the lawyers would have kept still and 
listened to their guests from Pennsylvania and 
Georgia. Their discourtesy was made all the more 
apparent by the silence and attention with which 
they listened to the New York speakers. Mr. 
Choate, called on suddenly to take the place of 
Mr. Wayne MacVeagh, who was detained by sick- 
ness, easily carried off the honors. A more delicious 
exhibition of wit, raillery and shrewd good sense we 
never heard. He looked about twenty-five years 
old, and the easy and smiling impudence with 
which he chaffed those awful judges, and Bishop 
Potter and General Sherman, was enjoyed by 
none more keenly than by the victims themselves, 
Mr. Huntington’s voice is superb, and his speech 
was excellent and suggestive. Our own and only 
Chauncey — he probably will always be our own — 
wound up the exercises by one of his customary di- 
versions. He found a characteristic reason for pre- 
ferring to speak last —the lawyers had “ talked 
out” to one another, and would listen to him. He 
was too modest; they will always listen to him. 

Thus closed the commemorative exercises, after 
eight mortal hours of speechifying. 


THE CITY BAR ASSOCIATION RECEPTION, 

on Wednesday evening, at the rooms of the associa- 
tion, was attended by the justices, several of the 
judges of the New York Court of Appeals, many of 
the other guests of Tuesday, and by a large repre- 
sentation of the members of the association, includ- 
ing many of the most distinguished lawyers of the 
city. This occasion afforded a quieter and more 
personal opportunity for intercourse between the 
bar and the justices than had previously been fur- 
nished, and was much enjoyed on that account. 
The guests were plentifully supplied by their hosts 
with alimentary consolation, and we observed that 
Mr. Carter, although strongly hostile to codifica- 
tion, is not inimical to this form of digesting. It 
would naturally be supposed that all lawyers would 
be on the same level at the dinner-table, but it is 
noteworthy that the greatest lawyers are the hearti- 
est eaters. It is certain that a sound stomach is not 
only the secret of health and happiness, but it ap- 
pears to be the basis of intellect, at least of legal 
intellect. 


Just to show Col. Shepard how we can adapt our- 
selves to common journalism, we will conclude 
with a few 


REFLECTIONS AND INCIDENTS. 

The venerable Judge Strong sat on the stage with 
his former associates, and the chief justice’s allusion 
to him and to Mr. Justice Blatchford was cordially 
received. 

On the stage also sat Mr. Justice Field’s brothers, 
David Dudley, Cyrus and Henry M. 

_The singing was grand and inspiring, and it was 
significant that it was done by a German society. 





The gentleman who was assigned to escort the 
chief justice was William Jay, great-grandson of 
the first chief justice, John Jay. This was a pleas- 
ant exhibition of a sense of the fitness of things 
which has characterized every detail of the celebra- 
tion. 

The chief justice has the head and face of a poet, 
and they say he writes poetry. Really he and 
Judge Finch and ourselves must have a séance. 

It was a real distinction not to be a judge at this 
celebration. Judges were a drug. 

Close to us at the banquet sat three graduates of 
the Albany Law School, and Judge Vann, if he 
could have lost his “ grip,” would have made the 
fourth. Judge Parker, another graduate of our 
school, was near. 

The Pennsylvania judges are a handsome set of 
men. Chief Justice Paxson looks quite the old-school 
gentleman — very like William Wirt. 

Mr. Justice Lamar never smiles. We mean fa- 
cially. No wonder, when he has the burden on his 
soul of having written all President Cleveland’s 
free-trade messages. 

Mr. Justice Harlan and Mr. Justice Gray possess 
tbe remarkable faculty of never forgetting a face or 
a name, as was proved to us on this occasion. This 
is a gift shared by Mr. Blaine, and President Pierce 
also had it. 

Among the guests whom we met at the banquet 
were Mr. Horace W. Fuller, editor of the Green Bag ; 
Mr. Leonard A. Jones, the legal author, and Mr. 
Charles F. Beach, Jr., the legal author and repre- 
hensible punster of the Railroad and Corporation 
Law Journal, 

If Depew really told that awful chestnut about 
the honest lawyer, Strange, at that English dinner, 
we don’t blame the Englishman who undertook to 
repeat it for leaving out the name as “not essen- 
tial.” It is one of Jo Miller’s, 

Much better was Choate’s story, to illustrate his 
feelings toward the Supreme Court, of the woman, 
who when asked by Bishop Potter what she thought 
about the apostolical succession, replied that she 
had ‘‘nothin’ agin it.” Choate will probably not 
crack any jokes of this kind when he goes down to 
Washington to make his argument in the Neagle case. 

The exercises were conspicuously marked by the 
absence of the city judges. They were invited to 
be present, we are informed, but for some reason of 
pique or precedence, or some imaginary grievance, 
they refused to come. They also had the bad taste 
to hold court all day long. This was very childish. 
We hope it will never happen again on similar oc- 
casions. 

The judges sat for their photographs. Inspector 
Byrne was not present, and they will not form part 
of his unique gallery. 

At the banquet we sat very near our two dear 
friends, Judge Benedict and Judge Noah Davis. 
We must say that for once their conduct was en- 
tirely exemplary, but then we dare say it always is, 
at dinner. 
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So far as we can remember, not a word was said 
in the exercises about the true successor of John 
Marshall, Mr. Justice Miller. Something at the 
banquet, at least, might gracefully have been said 
about him, the greatest constitutional lawyer of our 
time. He looked quite unconcerned however, and 
took kindly to his trencher. 

Chief Justice Fuller won the hearts of all the 
New Yorkers; but we would that the good and ad- 
mirable Chief Justice Waite could have witnessed 
this celebration. 

We also wish that C. Columbus could have been 
present. He would have been proud of his discov- 
ery. 

So the great occasion passed in a perfectly ap- 
propriate and entirely successful celebration. We 
ne’er shall look upon its like again. It has an- 
swered two useful ends: it has given an impressive 
evidence to the public of the majesty and equality 
of the laws by which they are ruled, of the honor of 
the judges who administer it, and of the devotion 
and respectability of the bar; and it has assured the 
judges of the reverence in which the great court is 
held, and of the affectionate respect with which 
they personally are regarded, by the people and by 
the legal profession. 
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MARRIAGE — RIGHT OF WIFE TO SUE FOR 
ENTICING AWAY HUSBAND. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
DECEMBER 3, 1889. 


BENNETT V. BENNETT.* 

A married woman has at common law a right of action 
against a person who entices away her husband, and de- 
prives her of his society. 

The right to bring suit upon such right of action, without 
joining the husband, is conferred by the Code of Civil 
Procedure of New York, section 450, which provides that 
married women may sue and be sued as if single, though 
Laws of New York of 1860, chapter 90, section 7, as 
amended by Laws of New York of 1862, chapter 172, giv- 
ing married women the right to sue for personal injuries 
as if single, was repealed by Laws New York, 1880, chapter 
245, sections 36, 38. 


PPEAL by defendant from General Term, Fourth 
Department. 


E. K. Clark, for appellant. 
Alexander Cummings, for respondent. 


Vann, J. The plaintiff, a married woman, brought 
this action to recover damages from the defendant 
for enticing away ber husband, and depriving her of 
his comfort, aid, protection and society. The defend- 
ant insists that neither at common law, nor under the 
act concerning the rights and liabilities of husband 
and wife, can such an action be maintained. It was 
provided by that statute that any married woman 
might, while married, sue and be sued iu all matters 
having relation to her sole and separate property, and 
that she might maintain an action in her own jname, 
for damages, against any person or body corporate, for 
any injury to her person or character, the same as if 
she were sole. Laws 1860, chap. 90, p. 158, § 7, as 
amended by chap. 172, Laws 1862, p. 343. An injury to 
the person, within the meaning of the law, includes 
certain acts which do not involve physical contact 
with the person injured. Thus criminal conversation 
with the wife has long been held to be a personal in- 


* Affirming 41 Hun, 640, mem. 














jury to the husband. Delamater v. Russell, 4 How. Pr, 
234 (1850); Straus v. Schwarzwuelden, 4 Bosw. 627 (1859), 
And the seduction of adaughter a like injury to the 
father. Taylor v. North, 3 Code Rep. 9 (1850); Stein- 
berg v. Lasker, 50 How. Pr. 432. The Code of Civil 
Procedure, in defining ‘* personal injury,’ includes 
under that head, libel, slander, ‘‘ or other actionable 
injury to the person.” § 3343, subd. 9. It is well settled 
that a husband can maintain an action against a third 
person for enticing away his wife, and depriving him 
of her comfort, aid and society. Hutcheson v. Peck,§ 
Johns. 196; Barnes v. Allen, 1 Abb. Dec. 111. The 
basis of the action is the loss of consortium, or the 
right of the husband to the conjugal society of his 
wife. Itis not necessary that there should be proof 
of any pecuniary loss in order to sustain the action, 
Hermance v. James, 32 How. Pr. 142; Rinehart y. 
Bills, 82 Mo. 534. Loss of services is not essential, but 
is merely matter of aggravation, and need not be al- 
leged or proved. Bigaouettie v. Paulet, 134 Mass, 125. 
According to the following cases, a wife can maintain 
an action, in her own name and for her own benefit, 
against one who entices her husband from her, alien- 
ates his affection, and deprives her of his society. 
Jaynes v. Jaynes, 39 Hun, 40; Breiman v. Paasch, 7 
Abb. N. C. 249; Baker v. Baker, 16 id. 293; Warner v. 
Miller, 17 id. 221; Churchill v. Lewis, id. 226; Simmons 
v. Simmons, 4 N. Y. Supp. 221. There appears to be 
no reported decision in this State holding that such 
an action will not lie, except Van Arnam v. Ayers, &7 


Barb. 544. That case was decided at Special Term, in 


1877, and the learned justice who wrote the opinion 
therein, as a member of the General Term when the 
case now under consideration was affirmed, coucurred 
in the result, and stated that, owing to recent author- 
ities, he thought the right of action should be upheld. 
Some of the cases rest maiuly upon the statute already 
alluded to, and sustain the action upon the theory 
that enticing away the wife is such an injury to the 
personal rights of the husband as to amount to an in- 
jury to the person, while others proceed upon the 
ground that the loss of consortium is an injury to 
property, in the broad sense of that word, “ which in- 
cludes things not tangible or visible, and applies to 
whatever is exclusively one’s own.” Jaynes v. Jaynes, 
supra, sustains the action upon either ground, al- 
though prominence is given to the latter. Several of 
the cases justify the action generally, without allusion 
to any statute. 

If the wrong iu question is an injury to property 
simply, it would not abate upon the death of the 
plaintiff, but could be revived in the name of the per- 
sonal representatives, a consequence which suggests 
the precarious nature of that basis for the action. 
Cregin v. Railroad Co., 75 N. Y. 192; 83 id. 595. In 
other States the rule varies. In Ohio and Kansas re- 
covery by the wife is permitted, while in Indiana the 
right has thus far been denied, but by acourt so evenly 
divided in opinion as to leave the ultimate rule in that 
State uncertain. Clark v. Harlan, 1 Cin. R. 418; West- 
luke v. Westlake, 34 Ohio St. 621; Mehrhoff v. Mehrhof, 
26 Fed. Rep. 13; Logan v. Logan, 77 Ind. 558. In Eng- 
land the point does not appear to have been directly 
passed upon, but in one case the judges approached it 
so nearly, and differed so widely in their discussions 
that it is cited as an authority upon both sides of the 
question. Lynch v. Knight, 9 H. L. Cas. 577. The lord 
chancellor (Campbell), in delivering the leading opit- 
ion said: ‘‘If it can be shown that there is presen 
to us a concurrence of loss and injury from the act 
complained of, we are bound to say that this action 
lies. Nor can I allow that the loss of consortium oF 
conjugal society can give a cause of action to the hut 
band alone.”” Lord Cranworth was strongly inclined 
to think that this view was correct, but did not 
called upon to express a decided opinion, as it wa 





emi, ale me ae eee ae oe” ee oe | eee 


a oe et ean a ow ea aa we eo we eo oe eo ele ee Cul Cele ee ea 


THE ALBANY LAW JOURNAL. 


127 











agreed that the judgment of the court should be placed 
upon another ground. Lords Brougham and Wensley- 
dale thought that the action would not lie. In that 
case, it is to be observed, the husband joined the wife 
jn bringing the action, *‘ for conformity,” as there was 
no enabling statute authorizing her to sue in her own 
name. 

While this action was tried, decided at the General 
Term, and argued in this court upon the theory that 
the acts of 1860 and 1862, concerning the rights and lia- 
bilities of husband and wife, were still in force, in fact 
they have no application, because the sections hereto- 
fore regarded as applicable were repealed by the 
General Repealing Act of 1880. Laws 1880, chap. 245, 
§§ 36, 38. 

The judgment in this action therefore cannot be 
affirmed upon the ground that the wrong complained 
of may be redressed under those statutes, Can it be 
sustained upon the theory that the right of action be- 
longs to the wife, according to the general principles 
of the common law, and that she may now maintain 
it, being permitted to sue in herown name? The Code 
of Civil Procedure (§ 450) provides: ‘‘ In an action or 
speciai proceeding, a married woman appears, prose- 
cutes or defends, alone or joined with other parties, 
as if she were single.’’ The capacity of the plaintiff to sue 
cannot be questioned under this statute, but whether 
she has a cause of action to sue upon is the important 
inquiry. Can she maintain an action for any personal 
injury, even for an assault and battery, since the Re- 
pealing Act already cited went into effect? Admit- 
ting her power to assert her rights in court, what right 
has she to assert? Has she such a legal right to the 
conjugal society of her husband as to enable her to re- 
cover against one who wrougfully deprives her of that 
right? 

It is urged that the novelty of the action isa strong 
argument that it cannot be upheld. The same point 
was urged in almost the first action brought by a hus- 
band against one who had enticed away his wife, and 
the answer made by the court in that case we repeat 
as applicable to this: ‘The first general objection is 
that there is no precedent of any such action as this, 
and that therefore it will notlie. * * * But this 
general rule is not applicable to the present case. It 
would be if there had been no special action on the 
case before. A special action on the case was intro- 
duced for this reason, that the law will never suffer an 
injury and a damage without a remedy, but there 
must be new facts in every special action on the case.’’ 
Winsmore v. Greenbank, Willes, 577, 580. 

Moreover the absence of strictly common-law prec- 
edents is not surprising, because the wife could not 
bring an action alone, owing to the disability caused 
by coverture, and the husband would not be apt to sue, 
as by that act he would confess that he had done 
wrong in leaving his wife. The actual injury to the 
wife from the loss of consortium, which is the basis of 
the action, is the same as the actual injury to the hus- 
band from that cause. His right to the conjugal so- 
ciety of his wifeis no greater than her right to the 
conjugal society of her husband. Marriage gives to 
each the same rights in that regard. Each is entitled 
to the comfort, companionship and affection of the 
other. The rights of the one and the obligations of 
the other spring from the marriage contract, are 
mutual in character, and attach to the husband as 
husband, and to the wife as wife. Any interference 
with these rights, whether of the husband or of the 
wife, is a violation, not only of a natural right, but also 
of a legal right, arising out of the marriage relation. 
It is a wrongful interterence with that which the law 
both confers and protects. A remedy not provided by 
Statute, but springing from the flexibility of the com- 
mon law, and its adaptability to the changing nature 
of human affairs, has long existed for the redress of 











the wrongs of the husband. As the wrongs of the 
wife are the samein principle, and are caused by acts 
of the same nature as those of the husband, the remedy 
should be the same. What reason is there for any dis- 
tinction? Is there not the same concurrence of loss 
and injury in the one case as in the other? Why 
should he have a right of action for the loss of her so- 
ciety, unless shealso has a right of action for the loss 
of his society? Does not the principle that “the law 
will never suffer an injury and a damage without a 
remedy ” apply with equal force to either case? Since 
her society has a value to him capable jof admeasure- 
ment in damages, why is his society of no legal value 
to her? Does not she need the protection of the law 
in this respect at least as much as he does? Will 
the law give its aid to him and withhold it from 
her? 

It appears from the cases already cited, that accord- 
ing to the weight of authority, the wife can maintain 
such an action when there is 2 statute enabling her to 
sue. The modern elementary writers take the same 
position. ‘‘To entice away or corrupt the mind and 
affection of one’s consort is a civil wrong, for which 
the offender is liable to the injured husband or wife. 
The gist of the action is not the loss of assistance, bat 
the loss of consortium of the wife or husband, under 
which term are usually included the person’s affection, 
society or aid.” Bigelow Torts, 153. ‘‘ We see no 
reason why such an action should not be supported, 
where, by statute, the wife is allowed, for her own 
benefit, to sue for personal wrongs suffered by her.” 
Cooley Torts, 228. 

The question remains whether a married woman can 
now maintain an action in this State for an injury to 
her person. Hada married woman a right of action 
at common law for a personal injury, but without 
power to assert it owing to her coverture, or did the 
right itself belong to the busband? If the right was 
his, she seems to have no remedy for such wrongs, 
since the repeal of the statutes of 1860 and 1862. If 
however the right was hers, but owing to the legal fic- 
tion of the unity of husband and wife, she could not 
assert it, she may now have a remedy under section 
450 of the Code. At common law the husband and the 
wife were treated as one person, and marriage oper- 
ated as a suspension, in most respecis, of the legal ex- 
istence of the latter. From this supposed unity of 
busband and wife sprang all of the disabilities of mar- 
ried women. She could not make a binding contract 
or commence an action, because either would imply 
that she had a separate existence. He could not enter 
into a covenant with her, because it would be only to 
covenant with himself. They could not give evidence 
for each other, because no one was then permitted to 
testify in his own behalf, nor against each other, be- 
cause’no one could be compelled to accuse himself. 
But marriage only suspended her personal rights; it 
did not annihilate them, or transfer them all abso- 
lutely to her husband. While it was an absolute gift 
to him of her goods'and chattels, it was only a qualified 
gift to him of her choses in action, depending upon the 
condition that he reduce them to possession during 
coverture, as otherwise upon his death they belonged 
toher. Bright Husb. & Wife, 34, 36: Clancy Mar. 
Wom. 109; Reeve Dom. Rel. (4th ed.) 1, et seg. ; 2 Kent 
Com. (11th ed.) 116. ‘It is common doctrine upon 
which the decisions in all the States of our Union and 
of England are in harmony, that on the death of the 
husband, the wife's choses in action, not reduced by 
him to possession, survive to her. She takes them, not 
as his heir, personal representative or administratrix, 
but they revert to her in her own right. And we have 
seen that this doctrine applies as well to the wife's 
post-nuptial choses in action as to her ante-nuptial 
oues.’’ 1 Bish. Mar. Wom., § 171. ‘The husband shall 
not have them unless he and his wife recover them.” 
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Co. Litt. 351b. Under the head of choses in action, 
torts, committed upon a married woman either before 
or during coverture, are included. **Although the hus- 
bandis * * * entitled to all the property which 
the wife acquires during the coverture, yet if damages 
be claimed for an injury to her person or reputation 
during coverture, those damages belong to her, and 
she must be joined with the husband.in the suit. When 
damages for such an injury are collected, they belong 
to the husband, but in case of his death before they 
are reduced to possession, they survive to the wife, in 
the same manner as if the injury had been received 
before marriage.”. Reeve Dom. Rel. 87. ‘The wife 
has capacity to be a recipient of wrong, as well as of 
property, the same as though she were sole. If she is 
slandered, or an assault or battery is committed on 
her, or any trespass or other actionable wrong, she 
may, on becoming discovert, sue the wrong-doer, the 
same as though she had been sole when she received 
the injury; though, if the suit is brought in the life- 
time of the husband, he must be made a party plaintiff 
with her, in consequence of the general rule of law 
which places the wife under the protection of the hus- 
band. When the result of the wrong becomes money 
in the form of damages paid by the wrong-doer, the 
wife, though she can receive, cannot hold it, and the 
title glides to the husband, making the money his.’’ 
1 Bish. Mar. Woum., § 705. The authorities are uniform 
in supporting the position of these writers. Latour- 
ette v. Williams, 1 Barb.9; Klein v. Hentz, 2 Duer, 633; 
Ball v. Bullard, 52 Barb. 142; Beach v. Ranney, 2 Hill, 
309; Smith v. Scudder, 11 Serg. & R. 325; Checchi 
v. Powell, 6 Barn. & C. 253; Bond v. Simmons, 3 
Atk. 20. 

The cause of action for a personal injury to a mar- 
ried woman, whether committed before or after mar- 
riage, belonged to her at common law, or else it would 
not survive to her upon the death of her husband. If 
it was his, it would either abate or pass to his personal 
representatives. On the other hand, if she dies, as 
Lord Bacon said, “the action dies with her.” Bac. 
Abr. * Baron & Feme,” K. Unless the right was hers, 
subject only to the disability to sue without her hus- 
band joined, why should it cease upon her death? 
Why should it not survive to the husband, if the right 
itself was his? So in the case of an absolute divorce, 
such rights of action remain the property of the wife. 
Legg v. Legg, 8 Mass. 99; Lodge v. Hamilton, 2 Serg. & 
R. 491. If the injury was to the wife only, the action 
was brought in the name of both husband and wife, 
and was in effect, her action. If the injury wasin part 
to her and in part to him, for the former both joined, 
but for the latter he sued alone. Johnson v. Dicken, 
25 Mo. 580; Hooper v. Haskell, 56 Me. 251; Laughlin v. 
Eaton, 54 id. 156. 

It is clear therefore that at common law the right 
of action for a tort committed upon a married woman 
belonged to her, and it is in the light of this principle 
that the full significance of section 450 of the Code be- 
comes apparent. This section recognizes the separate 
existence of the wife to the broad extent of authoriz- 
ing her to sue generally in her own name. By enabling 
her to prosecute as if she were single, it removed the 
only obstacle in the way of a personal assertion of her 
right in thisregard. She had a right of action for any 
actionable injury before, but she could not set the law 
in motion unless her husband joined. When the Leg- 
islature provided that she could sue in her own name, 
without this inconvenient formality, it cut off the 
right of the husband, und permitted her to prosecute 
and recover for herself. 

This view is confirmed by considering the history of 
legislation in relation to married women since 1848. 
Did the Legislature suppose, that in repealing the sec- 
tions in question of the acts of 1860 and 1862, they were 
restoring the rule of the common law, and were de- 
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priving married women of substantial rights? End, 
Interp. Statutes, § 475. Every step in legislation, up. 
less this is an exception, bas been in the direction of 
the complete abrogation of the common-law unity of 
husband and wife. No step backward has been taken 
in that regard, unless this must be construed to be 
such. The bar, the public and the courts have thug 
far all proceeded upon the theory that a married 
woman can still sue in her own name, and for her own 
benefit, for any injury to her person. It isa matterof 
common knowledge that since the Repealing Act of 
1880, in nearly every county of the State, such actions 
have repeatedly been brought and tried. recoveries 
had and paid, and other actions brought that are now 
pending, upon the theory, adopted by both parties, 
that the right of a married woman to sue for per. 
sonal injuries still exists. Even the exhaustive brief 
of the learned counsel for the appellant contains no 
suggestion to the contrary. This practical construc 
tion by the bar, the public, the Legislature and the 
courts is of great value because a contemporaneous is 
generally the best construction of a statute. Sedg. St. 
& Const. Law, 227. 

The disastrous consequences that would result from 
the opposite construction cannot be lost sight of, be- 
cause for nearly nine years the people have conducted 
their business, the lawyers have advised their clients, 
and the courts have administered justice, without ex- 
ception, as far as known, in unquestioned reliance 
upon the unchanged rights of married women with 
reference to torts committed upon them. If such a 
radical change was effected by the Repealing Act, why 
was it not sooner discovered? By section 1906 of the 
Code of Civil Procedure, an action for slander by the 
use of words imputing unchastity can be maintained 
by a womun without proof of special damage, and “if 
the plaintiff is married, the damages recovered are her 
separate property.” Was this section left simply asa 
landmark to show how far the tide of legislation bad 
gone in the direction of emancipating married women, 
before it began to flow back toward the old level of the 
common law? Is it not rather part of a harmonious 
system, designed to permit married women to seek re- 
dress in their own name and for their own benefit, for 
any violation of their rights, whether of person or 
property ? 

According to the Code of Procedure, when a mat- 
ried woman was a party, her husband was a necessary 
party with her, unless the action concerned her sepa- 
rate property, or it was between herself and husband. 
Code Proc., § 114; Laws 1849, chap. 438, § 114. It was 
not by virtue of that Code, but owing to the acts of 
1860 and 1862, that a married woman could sue for per- 
sonal injuries. From 1849 until 1877, section 114 of the 
old Code remained unchanged in this respect. When 
section 450 of the new Code was enacted, it was as 6 
substitute for section 114, and the revisers, in report- 
ing the new section, said: ‘It is believed that no ar- 
gument is necessary in support of the proposition that 
what is left of that section by the various married 
women’s acts should be swept away.” The object 
of the Repealing Act of 1880, as well as that of its pre- 
cursor of 1877, as is evident from an attentive study 
of their provisions, was to do away with statutes 
and parts of statutes regarded as obsolete. Laws 
1877, chap. 417; Laws 1880, chap. 245. Owing to 
the enactment of the Code of Civil Procedure, aud 
other statutes revising and changing existing laws 
without repealing or referring to them, the Legisla- 
ture sought to repeal statutes and sections no longer 
regarded as operative. It was to formally do away 
with that which had already been practically done 
away with, rather than to make further changes. If 
the Legislature had intended to make a radical alter® 
tion in its long-established policy of legislation affect- 
ing the rights of married women, it would not ordi 
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parily be buried in the midst of an act designed to 
erase useless provisions from the statute book. One 
would not expect that such a decided change, affect- 
ing nearly every family in the State, would be so ob- 
seurely made. These views are not in conflict with 
Fitzgerald v. Quann, 109 N. Y. 441, which holds that 
jn an action against the wife for a tort committed by 
her, as the husband is still liable, he is a proper party 
defendant. At common law the husband was liable 
for the torts of his wife, whereas her choses in action 
including the right to recover for torts {inflicted upon 
her, never vested in him, although he was entitled to 
the proceeds when collected. As a party plaintiff 
therefore he was joined “for conformity,”’ but it was 
“more than a mere necessity to join him as a party 
defendant.’’ Fitzgerald v. Quann, 33 Hun, 657, 658. 
His joinder in the one case was a mere formality, 
while in the other it was on account of his liability. 
While he had no cause of action in the former, there 
was a cause of action against him in the latter. We 
regard the language of section 450, when construed in 
connection with the common-law rules already alluded 
to, as strong enough to relieve a married woman of the 
formality of having her husband unite with her in 
bringing an actionfor an injury inflicted upon her, 
but not strong enough to relieve him of his absolute 
liability. 

We think the judgment appealed from should be 
affirmed, upon the ground that the common law gave 
the plaintiff a right of action, and that the Code gave 
her an appropriate remedy. 


Brapuey, J. (concurring.) The embarrassment 
which seems to attend the disposition of this case 
arises from the repeal by the Laws of 1880, chapter 245, 
section 1, subdivisions 36 and 38 of the amendatory 
section 3, chapter 172, Laws of 1862, and the amended 
section 7, chapter 90, Laws of 1860, which provided 
that a married woman might maintain an action in her 
own name to recover damages for injuries to her per- 
son or character, and that the proceeds of the recovery 
should be her property. The remaining statute, which 
enables her to prosecute an action in her own name 
alone, also provides that it shall be neither necessary 
hor proper to join her husband as a party with her, in 
any action affecting her separate property. Code, § 450. 
This action is founded upon the disregard of the du- 
ties of the marital relation by the husband of the 
plaintiff, induced by the defendant, to the prejudice 
of the plaintiff. Marriage is a civil contract. 2 R.S., 
p. 188,§1; Clayton v. Wurdell,4 N. Y.230. From such 
contract spring reciprocal duties of the parties to it, 
among which are those assumed by the husband, of 
her maintenance and his consortion, and thus to con- 
tribute to her comfort and enjoyment. T'o these means 
of her happiness, so far as practicable, she is entitled. 
As appeared by the verdict of the jury, the plaintiff's 
husband was induced by the defendant to essentially 
refuse to perform his marital undertaking, or to regard 
her rights in that respect, and the damages arising 
from the denial to the plaintiff of such rights result 
from a breach by the husband, so induced, of the con- 
tractual relation of marriage. But such contract is sui 
generis, and differs from all other contracts in so far 
that the nature of a recovery of damages, in an action 
founded upon its breach, is as in tort, and the action 
isdeemed as for a personal injury, and consequently 
does not survive the party injured. Thorn v. Knupp, 
N.Y. 474; Wade v. Kalbfleisch, 58 id. 282. And 
while a right of action for a personal injury may not 
be within the definition, as frequently given, of a 
“chose in action,” that term, in its broadest sense, 

embrace it. People v. Tioga, 19 Wend. 73, 74; 
Berger v. Jacobs, 21 Mich. 215; Railroad Co. v. Dunn, 
52 Ill. 260; 4 Am. Rep. 606; 3 Am. & Eng. Cyclop. Law, 
tit. * Choses in Action.” 





I concur in the result of the opinion of Judge Vann, 
and in his view that a cause of action arises against a 
party who effectually and wrongfully entices a hus- 
band to abandon his wife, and that at common law its 
availability to her was denied by reason of the disa- 
bility of the wife to seek redress by action, or take the 
benefit of it. The cause involves the misconduct of the 
husband, and there is no propriety in permitting him 
to join with his wife in prosecuting an action for such 
cause, and to realize a pecuniary benefit as the result of 
his own wrong. The cause of action is the wrongful 
deprivation of the plaintiff of that to which she is enti- 
tled by virtue of the marital relation. It arises from 
the denial to her of that which the marriage contract 
gave her, and which she, unmolested, had the right to 
have and enjoy. The conjugal society of the parties 
to it is an essential requirement of such acontract and 
relation. And when that due from the husband is 
wrongfully taken from her the consequences are her 
loss, and hers alone. The plaintiff's right to the chose 
in action, springing from the defendant's act, which 
produced such loss to her, was derived from the mar- 
riage contract. It belonged to her—was her property ; 
and since she is permitted by statute to have and as- 
sert proprietary rights, independently of her husband, 
and as provided by the section of the Code before 
mentioned, to alone and for her benefit prosecute ac- 
tions, there seems to be notbing in the way of the 
plaintiff's right to maintain this action. 

The judgment should be affirmed. 


All concur, except HA1icHT and PARKER, JJ., dis- 
senting. Fouuert, C. J., not sitting. 


———_>____—__- 


CRIMINAL LAW — CONSPIRACY — THEFT — 
MERGER. 


CONNECTICUT SUPREME COURT OF ERRORS, SEP- 
TEMBER 9, 1889. 


STATE Vv. SETTER. 

Where, on the trial of an information for a conspiracy to 
commit theft, it appears that the theft was actually com- 
mitted, but that it was only petit larceny, the penalty for 
which is less than that for conspiracy, there is no merger 
of offenses. 


J. H. Webb, for appellant. 
G. M. Gunn, for State. 


ANDREWS, C. J. The appellant, together with one 
Mary Reese, was informed against, in the criminal 
side of the Court of Common Pleas in New Haven 
county, for the offense of conspiracy. The information 
charged “ that on or about the 3d day of April, 1889, 
at the city of New Haven, Mary Reese and Jennie 
Setter, both transient persons, temporarily residing in 
said city, with force and arms did then and there 
wickedly, designing and intending to commit the 
crime of theft therein, fraudulently, maliciously and 
unlawfully conspire, combine, confederate and agree 
together between themselves to enter, and did enter, 
the store of F. M. Brown & Co., of said city of New 
Haven, and there situate, in which store were deposited 
goods, wares and merchandise, the proper estate of 
the said F. M. Brown & Co., witb intent then and 
there, in the said store aforesaid, to commit the crime 
of theft,” ete. In brief, the information charges that 
the persons therein named conspired to steal generally 
in the store of F. M. Brown & Co. — possibly all the 
goods in that store; at any rate, so many of the goods 
as they might be able to lay their hands on. The ap- 
pellant had a separate trial, was convicted and sen- 
tenced, and has appealed to this court. Upon her trial, 
the State, for the purpose of proving the combination 
between herself and her companion, and for the pur- 
pose of proving the intent alleged, offered evidence 
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which tended to show that the accused actually stole 
twelve veck-ties, of the value of fifty cents each in the 
store of F. M. Brown & Co. There was no evidence of 
any other stealing in the store. The counsel for the 
appellant asked the court to instruct the jury as fol- 
lows: ‘* Under the laws of this State, a conspiracy to 
commit the crime of theft is a misdemeauor, while the 
crime of theft itself is a felony; aud that the law is so 
that if the conspiracy is consummated, and the theft 
is actually committed, then the conspiracy is merged 
in the theft, and the accused cannot lawfully be con- 
victed of conspiracy; that where the felony is in fact 
committed a couspiracy to commit such felony cannot 
be indicted and punished as a distinct offense. If you 
find therefore from the evidence that the crime which 
it is alleged the accused conspired to commit, to-wit, 
the theft of the goods, the property of F. M. Brown & 
Co., was in fact consummated, and the theft was ac- 
tually committed, your verdict must be that the ac- 
cused is not guilty of the offense for which she is now 
on trial.’”’ The court did not so charge the jury. 

The only question argued before the court is whether 
or not the crime of conspiring to steal, as set forth in 
the information, was merged in the crime of the actual 
theft, of which evidence appeared on the trial. Inthe 
reasons of appeal the question is stated thus: The 
court erred while stating to the jury that “if the overt 
act has been carried into execution, and the offense 
has been punished once, it cannot be punished a sec- 
ond time;’’ and in not also instructing the jury, as 
requested by the defendant, ‘‘ that when the felony is 
in fact committed, a couspiracy to commit such felony 
cannot be indicted and punished as a separate offense.” 
The broad claim of the appellant is that if the crime 
to commit which the conspiracy is formed is actually 
committed, then the conspiracy is merged in the com- 
mitted crime, and ceases itself to be acrime at all. It 
is admitted however that if the committed crime be of 
that class of crimes called ‘‘ misdemeanors,” the con- 
spiracy is not merged; and that inacase where there 
is a conspiracy to commit a misdemeanor, and the mis- 
demeanor is actually committed, the offender may be 
punished for the conspiracy, and for the misdemeanor 
also. But it is insisted that if the contemplated crime 
is of that class called *‘ felonious,’”’ then if the felony 
is actually committed, the conspiracy is merged, and 
no longer exists as a separate and distinct offense. Put 
in its simplest form, the argument is this: Conspiracy 
isa misdemeanor. Theft isafelony. A misdemeanor 
is a less crime than a felony; and so, in a case where 
there is a conspiracy to commit a theft, that crime be- 
inga felony, and the theft is actually committed, the 
less offense is merged in the greater. Stated iu this 
way, the argument seems quite imposing. The force 
of the argument comes largely from the use of the 
word “ felony,” and in giving to it the same meaning 
it had in the common law. Originally the term im- 
ported all those offenses of which the feudal conse- 
quence was the forfeiture of all the offender’s land and 
goods; to which in later times capital or other punish- 
ment was sometimes added. It American law the word 
has no clearly-defined meaning, except as it is given a 
meaning by some statute. In Massachusetts, there is 
a statute which enacts that any crime punishable by 
death, or imprisonment in the State prison, is a felony, 
and that no other crime shall be so considered. There 
is a similar statute in New York, and in some of the 
other States. In Swift's System, published in the year 
1796 (vol. 2, pp. 384, 385), the learned author says: 
“Felony, according to the English law, signifies some 
crime, the punishment of which isa forfeiture of es- 
tate; but in common consideration it is a capital crime. 
Tn this State, in the title of two statutes, the word 
‘felonies’isused. * * * The word is never in- 
troduced into the body of any statute, and is applied 
to the description of crimes not capital, and for which 





there is no forfeiture of estate. It is therefore apparent 
that this word cannot be used in the same sense, and 
for the same crimes as in England; nor does it with 
precision comprehend any class or description of 
crimes. A word of such uncertain meaning ought to 
be banished from a code of laws; for nothing produces 
greater confusion and perplexity than the use of terms 
to which no precise and clear idea can be affixed, 
* %* * The word ‘feloniously’ is used in indiot. 
ments for all capital crimes, and for many not capital, 
as for theft; but as ‘felonious’ in an indictment cay 
mean nothing more than ‘criminal,’ and does not 
designate the nature or the class of the crime, it may 
be deemed unnecessary and immaterial, and ought to 
be exploded by our courts.’’ Since the time when 
Judge Swift wrote, the word ‘felony’ has disap- 
peared from the statute, although the word “ felon- 
iously ” is still used in indictments and informations, 
And while it is still true that this word does not with 
precision comprehend any class or description of 
crimes in Connecticut law, it may be pretty safely as- 
serted that petit larceny is not a felony in this State, 
The earliest American case cited by the counsel for 
the appellant in support of their claim of merger is 
Com. v. Kingsbury, 5 Mass. 106. In that case the court 
say: ‘* We have considered this case, and are of opin- 
ion that the misdemeanor is merged. Had the con- 
spiracy not been effected, it might have been punished 
asa distinct offense; but a contrivance to commit a 
felony, and executing the contrivance, cannot be pun- 
ished as an offense distinct from the felony, because 
the contrivance is a part of the felony, when com- 
mitted pursuant to it. The law is the same respecting 
misdemeanors. An intent to commit a misdemeanor, 
manifested by some overt act, is a misdemeanor; but 
if the intent be carried into execution the offender can 
be punished but for one offense.’ This case is the au- 
thority given for the dictum in 2 Swift Digest, 359, aud 
it is the leading, if not the only, authority for the de 
cision in every oue of the cases cited on the appellant's 
brief. It is noticeable that Judge Swift, while giving 
the case above named as authority for the law that a 
conspiracy merges in a felony, in almost the very next 
sentence on the same page repudiates that case, so far 
as it says that a conspiracy will merge in a misde- 
meanor, although the reasous given by the judge who 
gave the opinion in that case for the merger in a mis 
demeanor are the same as fora felony. It this respect 
all the cases cited follow Judge Swift. They reject 
the reasoning in the Massachusetts case when it ap- 
plies to a misdemeanor, and adopt it when it applies 
to a felony. 

Mr. Bishop, in his Treatise on the Criminal Law 
(7th ed.), volume 1, section 814, after discussing the 
rule that a conspiracy merges in a felony, remarks: 
“The doctrine, the reader perceives, is contrary to 
just principle. It has been rejected in England; and 
though there may be States in which it is binding on 
the courts, it is not to be deemed general America 
law.” Prof. Wharton (Crim. Law [8th ed.], § 134) 
says: ‘‘Thetechnicalrule * * * that a misde 
meanor always sinks in the felony when the two meet 
has in some instances been recognized in this country, 
though without good reason. * * * And in several 
of our courts a disposition has been exhibited to reject 
the doctrine in all cases.”” See cases cited below. In 
England the doctrine that a conspiracy to commit & 
felony is merged in the felony itself has been expressly 
rejected. Lord Denman, in rendering the judgment 
of the Court of Queen’s Bench in Reg. v. Button, 1Q 
B. 929, said: ‘tA misdemeanor which is a part of 
felony may be prosecuted as a misdemeanor, though 
the felony has been completed.”” The case was oue 
where the defendants were charged with a couspiracy 
to commita theft, and the evidence tended to show 
that the theft had been actually committed. Reg. ¥- 
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Neale, 1 Denison Crim. Cas. 36, is to the same effect. 
Ifa conspiracy to commit a felony is regarded as an 
attempt to commit that felony, then the authorities 
very largely prepouderate to the effect that there is no 
merger. State v. Shepard, 7 Coun. 54; Com. v. Walker, 
108 Mass. 309; Com. v. Dean, 109 id. 349; Barnett v. 
People, 54 Ill. 325; Bonsall v. State, 35 Ind. 460; People 
y. Bristol, 23 Mich. 118; People v. Smith, 57 Barb. 46; 
Com. v. McPike, 3 Cush. 181. That one criminal offense 
may sometimes be merged in another is doubtless 
true. The principles upon which the doctrine of 
merger seems to rest are that the offense merged is 
lesser than the one in which it is merged, and that the 
ingredients of the smaller one are so identical with 
the ingredients of the larger that when both have 
been committed they cannot in reason and justice be 
separated ; 80 that to punish an accused in such a case 
for both offenses would be in effect to punish the same 
act twice. In the case above cited of Com. v. Kings- 
bury, the reasons given seem to treat the conspiracy as 
the beginning of the very act, the ending of which 
was the felony or the misdemeanor. ‘There is at 
common law a wide distinction between felony and 
misdemeanor. It affects alike the punishment, the 
procedure, and several rules governing the crime 
itself. Out of this distinction zrows the doctrine that 
the same precise act, viewed with reference to the 
same consequences, caunot be both a felony and a mis- 
demeanor—-a doctrine which applies only where the 
identical act constitutes both offenses.’’ 1 Bish. Crim. 
Law (7th ed.), § 787. ‘‘ It is supposed that a conspiracy 
to commit a crime is merged in the crime when the 
vonspiracy is executed. This may be so, where the 
crime is of a higher grade than the conspiracy, and the 
object of the conspiracy is fully accomplished; but a 
conspiracy is only a misdemeanor, and when its ob- 
ject is only tocommit a misdemeanor it cannot be 
merged. Where two crimes are of equal grade there 
can be no legal, technical merger. People v. Mather, 
4 Wend. 265. 

To make these principles available for the appellant, 
it must be shown that the conspiracy of which she was 
convicted is a crime of a lesser grade than the larceny 
which she claims was proved. In the absence of statu- 
tory graduation, there is no test by which to determine 
the grade of crimes, other than the punishment which 
may be inflicted. Conspiracy may be punished by im- 
prisonment in the State prison for a term not exceed- 
ing five years, and by a fine not exceeding $500. Lar- 
ceny to any value less than $15 can be punished by no 
more than thirty days in the county jail, and a fine of 
not more than $7. By this test conspiracy is much 
the greater crime. Nor are the ingredients of con- 
spiracy the same as of theft. Theft may be committed 
by one person as well as by two or more. It requires 
some physical act, in the nature of a trespass, by which 
the possession of the thing stolen is taken from the 
owner; and the act must be accompanied by the in- 
tent of the thief to deprive the owner of his property. 
On the other hand, conspiracy cannot be committed 
except by two or more persons. It is the agreeing or 
confederating together by two or more persons to 
commit some crime or misdemeanor. Such confedera- 
tion or agreement is itself the offense. Unlike theft, 
ho overt act is necessary. The unlawful agreement 
makes the crime, and it is complete the moment the 
agreement is entered into. State v. Glidden, 55 Conn. 
46; Com. v. Eastman, 1 Cush. 228. Its legal character 
depends neither upon that which actually follows it 
hor upon that which is intended to followit. Itisthe 
same, whether its object be accomplished or aban- 
doned. It may be followed by one overt act, or a 
series; but as an offense, it is complete without them. 
Rez v. Rispal, 8 Burr. 1320; Rex v. Kimberty,1 Lev. 
62. It is an offense falling within that part of the 
criminal law, which seeks to prevent the commission 





of crimes. **The unlawful confederacy is therefore 
punished, to prevent the doing of any act in the exe- 
cution of it.’”” 2 Swift Dig, 350. It is a distinct offense 
well known to the criminal law, depending upon clear 
principles, and having characteristics and ingredients 
which separate it from all other crimes; an offense, 
the criminality of which is not to be measured by the 
criminality of its object. Amos Jur. 256. ‘* The con- 
federacy of several persons to effect any injurious ob- 
ject creates such a new and additional power to cause 
injury as requires criminal restraint, although none 
would be necessary were the same thing proposed, or 
even attempted to be done, by any person singly. A 
solitary offender may be easily detected and punished ; 
but combinations against law are always dangerous to 
the public peace, and to private security. To guard 
against the union of members to effect an unlawful 
design is not easy, and to detect and punish them is 
often difficult.’’ Com. v. Judd, 2 Mass. 337. Upon the 
whole examination, we are of opinion, upon principle, 
as well as upon authority, that this conviction for a 
conspiracy to commit theft ought to bej sustained, al- 
though the evidence by which it was proved, proved 
also that the theft had been actually committed. There 
is no error in the judgment appealed from. 
The other judges concurred. 


——>_—_— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPLICATION OF PAYMENT. WITNESS—TRANSAC- 
TIONS WITH DECEASED PERSONS.—(1) Where debtor 
and creditor examine their respective accounts to- 
gether, und agree on the balance due from the cred- 
itor on certain transactions, and to what debt such 
balance shall be applied, the statements made by the 
parties at the time of such settlement are competent 
evidence in a subseguent suit on such debt. (2) The 
Code of Civil Procedure of New York, section 829, 
which forbids a party or interested person from testi- 
fying on his own behalf against a person deriving his 
title or interest from, through or under a deceased per- 
son, does not prevent the wife of a deceased mortgagor 
from testifying in her own behalf against an assignee 
of the mortgage during the life of the mortgagee, since 
such assignee does not derive his interest from the 
mortgagor. Pinney v. Orth, 88 N. Y. 451. (3) An 
agreement between mortgagor and mortgagee that a 
certain debt due from the latter shall be applied on the 
mortgage debt operates as a payment of such debt, 
though such payment is not indorsed on the mortgage 
as agreed. Davis v. Spencer, 24 N. Y. 386, 391; Ben- 
nett v. Bates, 94 id. 354, 362. Second Division, Dec. 10, 
1889. Holcomb v. Campbell. Opinion by Vann, J. 
Affirming 42 Hun, 398, mem. 


ATTACHMENT—DRAFTS RECEIVED FOR COLLECTION. 
—(1) In an action brought by leave of the court by 
plaintiff in the name of himself and the sheriff, under 
the Code of Civil Procedure of New York, sections 
655, 677, to subject the amount of aclaim held by de- 
fendant for collection, which has been attached in de- 
fendant’s hands, to the satisfaction of a judgment re- 
covered against the owner of the claim, the complaint 
is sufficient if it alleges that defendant has in its pos- 
session the amount of a claim belonging to the alleged 
owner, upon which an attachment has been levied in 
plaintiff's favor, and that the amount of the claim is 
due from the owner to plaintiff. (2) Where the trial 
court has found that the sheriff attached the ‘“‘ claim ” 
of D. & Co., and all their property in defendant’s 
hands, the levy as found is sufficient, though the check 
given to defendant in payment of adraft due D. & Co., 
held for collection, was not taken into actual custody, 
as required by the Code of Civil Procedure of New 
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York, section 649, when attaching notes or instru- 
ments forthe payment of money, as the “ claim,’ 
though resulting from collection of the draft, was not 
capable of manual delivery. (3) Findings of fact by 
the trial court are not reviewable on appeal unless they 
have been excepted to in the court below. (4) Where 
a draft is given by the drawer to an agent to forward 
toa third person for collection, it is subject, in the 
hands of the third person, to levy for a debt due from 
the drawer. (5) The finding that the draft was deliv- 
ered by the drawer to an agent for collection is not in- 
consistent with the finding that it was so delivered, to 
be forwarded by the agent toa third party for collec- 
tion by him. Second Division, Nov. 26, 1889. Naser 
v. First Nat. Bank. Opinion by Bradley, J. Affirm- 
ing 42 Hun, 668, mem. 


BRIDGES—TOWNS—MONEY PAID BY MISTAKE.—A 
commissioner of highways who has paid one-half the 
expense of repairing a bridge leading from his town to 
two other towns, when his town was only liable for 

’ one-third of the expense, cannot recover the excess in 
an action against the commissioners of the other towns 
where the over-payment has occurred solely through a 
mistaken construction of the statute creating the lia- 
bility for such bridges, and the other towns have con- 
sented to the repairs, and paid as much of the expense 
as was demanded of them. The excessive payment 
made by the plaintiff was not made at defendant's re- 
quest. It was not induced by any fraud or improper 
conduct on the part of the defendant, but on the con- 
trary was made with full knowledge of all the facts and 
circumstances growing out of and connected with the 
repair of the bridge. The error on the part of the 
plaintiff was one of law, not of fact. In the words of 
Judge Bronson, in Silliman v. Wing, 7 Hill, 159, the 
plaintiff commissioner “ settled for himself a question 
of law, and concluded to pay the whole amount. 
* * * JT take the general rule to be well settled that 
money paid under such circumstances cannot be re- 
covered back.”” Judge Danforth, in Bank v. Board, 
etc., 106 N. Y. 488, states the rule as follows: ‘* No per- 
son can make himself a creditor of another by volun- 
tarily discharging a duty which belongs to that other; 
and no obligation can be implied in law from a volun- 
tary payment of the debt of another, without his re- 
quest, by one who is under no legal liability or com- 
pulsion to make it.’’ This doctrine has been fre- 
quently asserted, and is well settled. Mowatt v. 
Wright, 1 Wend. 355; Vanderbeck v. Rochester, 46 
Hun, 87; Supervisors v. Briggs, 2 Den. 26; Doll v. 
Earle, 65 Barb. 298. The rule was applied to a corpora- 
tion seeking to recover back moneys paid by one of its 
officers for an illegal tax. Railroad Co. v. Marsh, 12 N. 
Y. 308. It was held to apply to a guardian who, under 
a mistake of law, paid out the money of his ward. 
Flower v. Lance, 59 N. Y. 609. No reason suggests it- 
self for refusing to apply the doctrine to a commis 
sioner of highways, under the circumstances here dis- 
closed. He was not an agent of the town, possessing 
generally authority to disburse its moneys. He did 
not have the power to represent or affect the town, 
otherwise than in the manner provided by statute. The 
statute did not confer upon him the autbority to bur- 
den his town with a greater proportion of the expense 
of repair than one-third. He could not have enforced 
reimbursement from the town of Hoosick for the ex- 
cess. When he exceeded the statutory limit the act 
was individual, and not official. Such act subjected 
him, in respect thereto, to the legal application of the 
rule relating to voluntary payments. The town could 
not, and did not, by subsequently reimbursing the 
plaintiff in the amount expended by him in excess of 
his authority, alter or affect the legal status of the par- 
ties as it existed prior to such reimbursement. Again, 
the action is not maintainable because the require- 





ment of the statute establishing the precedent condi. 
tion upon which the liability of a town is created ang 
enforceable has not been complied with. By meangof 
a judgmeut declared to be rendered against the de. 
fendant commissioners of highways in his official cg. 
pacity, the plaintiff seeks to enforce the payment of g 
sum of mouey claimed to have been expended for the 
benefit of defendant’s town. In the administration of 
the highway system the commissioner of highways ig 
an independent public officer, exercising public power, 
and charged with public duties, specially prescribed 
by law. While acting in that capacity, by virtue of 
powers conferred by statute, he proceeds independ. 
ently of any direction on the part of the town. On the 
other hand, he is without power to represent or affect 
the rights of the town in any other manner than pre- 
scribed by statute. People v. Board, etc., 93 N. Y. 397, 
Previous to the enactment of chapter 700 of the Laws 
of 1881, towns were exempt from the burden of auy 
general duty in respect to roads and bridges. Neither 
were the highway commissioners charged with any 
duty, unless provided with funds by their towns, or 
expressly commanded and empowered by statute, 
Town of Galen v. Plank-Road Co., 27 Barb. 551. The 
imposition of liability upon towns for the repairs of 
roads and bridges in any other manner than provided 
by statute is contrary to the settled policy of the law, 
and not permissible. People v. Board, etc., supra. A 
commissioner of highways is powerless to burden the 
towu he represents beyond the statutory limitations, 
Certainly, he cannot affect the rights and obligations 
of other towns, unless the statute so provides. When 
it does so provide, he may, if he follow the letter and 
spirit of the statute, but not otherwise. Had this 
plaintiff repaired the bridge without giving any notice 
to the other towns, would it have been urged for a mo- 
meut that an action could be maintained against the 
other towns for two-thirds of the expense? Assuredly 
not, because the commissioner of highways of one 
town cannot create a liability on the part of another 
town, except he obey the statutory conditions which 
authorize it. The court below, in its argument sup- 
porting the liability of defendant, said that one com- 
missioner had no right to ‘‘ contribute more than one- 
third of the expense, and to contribute less was the 
non-performance of the fullduty. * * * It wasnot 
the less the non-performance of a legal duty on the 
part of those who paid too little, because made through 
their mistake of the law. The obligation remained to 
perform the unperformed duty, and the way to per 
form that obligation was to be found by paying the 
money to the officer whose receipt of it would be ef- 
fectual to discharge it, namely, to the commissioner 
of the town of Hoosick. His right to receive was the 
reciprocal of their right to pay, and when they refused 
to do this duty, an action accrued to him to whom the 
duty was due to enforce it.’’ It will be observed that 
the argument quoted is not applicable to the case sug- 
gested, because, while it is true the duty to unite in 
making the repairs exists, the liability to respond to 
the commissioner making them is nevertheless de- 
pendent upon the giving of the notice required by stat- 
ute. It is obvious therefore that the duty to repair 
does not of itself authorize the maintenance of an ac 
tion. Second Division, Dec. 10, 1889. Flynn v. Hurd. 
Opinion by Parker, J. Reversing 40 Hun, 637, mem. 


CARRIER—EJECTION OF PASSENGER—WITN ESS—IM- 
PEACHMENT.-—(1) Where, in an action for an assault 
and battery for forcibly removing plaintiff from de- 
fendant’s car, the defense is that plaintiff refused to 
pay the additional fare required by a regulation of the 
company for packages too large to be carried on a pas 
senger’s lap without incommoding others, it is for the 
jury to determine whether two parcels, twenty by 
twenty-four inches in size, are within the purview of 
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the regulation. (2) Evidence as to the number of pas- 

rs in the car when plaintiff entered, though not 
bearing on the question of defendant's right to charge 
additional fare, is admissible as tending to show 
whether any passengers were incommoded by plain- 
tiffs packages. (3) Where the driver and conductor of 
the car, and the policeman who had assisted in plain- 
tiffs eviction, are first asked, on cross-examination by 
plaintiff, whether they had made certain statements 
ona previous hearing before a police commissioner, 
contradictory evidence is not admissible against de- 
fendant on the merits, but will be presumed to have 
been given to impeach the credibility of the witnesses. 
(4) The conductor was asked, on cross-examination by 
plaintiff, whether he testified before the commissioner 
that he told plaintiff that he could not ride inside the 
car because it was against the rules, unless he paid ad- 
ditional fare, to which he answered affirmatively. 
Held, that evidence that he did not so testify was ir- 
relevant and inadmissible to impeach his credibility, 
as it related to a matter collateral to the issue. Second 
Division, Nov. 26, 1889. Morris v. Atlantic Ave. R. 
Co. of Brooklyn. Opinion by Bradley, J. 


CARRIER — OF GOODS — CONTRACT. — (1) In anaction 
for freight, for the detention of plaintiff's canal boat, 
and for expenses of towage, where both parties in their 
pleadings allege that important provisions of the con- 
tract of transportation were not embraced in the bills 
of lading, it is competent for plaintiff to testify that it 
was orally agreed that the cargo should be unloaded 
alongside, and that if plaintiff's canal boat was sent be- 
yond a certain place defendant should pay the expense 
of towing it. (2) The weight of the cargo having been 
established by plaintiff's undisputed testimony, the in- 
troduction in evidence of a weighmaster’s certificate is 
not reversible error, though that mode of proving the 
weight is incompetent. Second Division, Nov. 26, 1889. 
Doty v. Thompson. Opinion by Follett, C. J. Re- 
versing 39 Hun, 243. 


Crvin DAMAGE ACT — BXEMPLARY DAMAGES.— (1) 
Under Laws of New York, 1873, chapter 646, section 1, 
which provides that whenever the person, property or 
means of support of certain classes of persons shall be 
injured by any intoxicated person, or in consequence 
of the intoxication of any person, they shall have a 
right of action, and that the person who shall have sold 
orgiven the liquor causing the Intoxication in any de- 
gree, and any person owning, renting or permitting the 
occupancy of the premises having knowledge that li- 
quors were to be sold therein, shall be liable severally 
and jointly for the injury, for all damages sustained, 
and for exemplary damages, one cannot recover exem- 
plary damages against the owner of the premises 
without legitimate evidence being given for that 
purpose, as the law created merely a new cause 
of action,and did not change the rules of ascer- 
taining and determining the damages or the limits of 
liability. A critical examination of the language of this 
statute will suggest, to a mind familiar with legal prin- 
ciples, that the Legislature bas and intended to create 
&cause of action or a right to recover damages for an 
injury where one did not exist before, and to apply to 
such new cause of action an existing remedy. Volans 
v. Owen, 74 N. Y. 526; Mead v. Stratton, 87 id. 493. 
The Legislature has in this statute defined the ele- 
ments of a new cause of action, and who may be liable 
forit. The Legislature however made no change in 
the rules of ascertaining and determining the damages, 
or the limits of liability in the newly-created causes of 
action, but left them subject to the existing rules of 
damages, and to the facts established upon the trial. 
The damages recoverable in actions for torts or wrongs 
have long since been classified into “ compensatory ” 
and “punitive” or “exemplary.” Compensatory dam- 
8ges were not recoverable except upon proof of certain 





facts, aud punitive damages were not recoverable 
without proof of facts additional tothe facts required 
to recover compensatory damages. The distinction be- 
tween the two kinds was quite as well defined and as 
essential as the distinction between different causes of 
action. *‘Compensatory’’ damages, as indicated by 
the word employed to characterize them, simply make 
good or replace the loss caused by the wrong. ‘* Ex- 
emplary ” damages, as also indicated by the word em- 
ployed to characterize them, besides making good the 
loss, serve to punish and make an example of the 
wrong-doer. Voltz v. Blackmar, 64 N. Y. 440, 444; 
Fisher v. Railroad Co., 34 Hun, 433; Rawlins v. Vid- 
vard, id. 205. Compensatory damages proceed from a 
sense of natural justice, and are desigued to repair 
that of which one has been deprived by the wrong of 
another. To this species of damage the Legislature or 
the courts have from time to time, in certain classes of 
wrongs, added another kind of damage, when their 
commission was prompted or characterized by motives 
of malice, cruelty, oppression, wantonness or reckless- 
uess. It may be reasonably presumed that the Legis- 
lature, knowing that it was giving a cause of action for 
a new additional wrong, and wishing to stamp this 
wrong with the same character as other wrongs, de- 
clared from the outset, and without waiting the doubt- 
ful or dilatory action of the courts, that exemplary 
damages might be recovered in this class of actions. It 
cannot be supposed the Legislature intended to go fur- 
ther than to place this wrong upon the same plane 
with other wrongs where exemplary damages may be 
recovered, when the evidence upon the trial will justify 
such damages in accordance with well established and 
recognized rules. A contrary conclusion would make 
one who rents a building or permits it to be occupied 
without reward, knowing that liquors are to be sold 
therein under a license from the public authorities, 
and with no other connection with the statutory 
wrong-doers, and without other personal fault or mis- 
conduct, liable, at least in part, to the punishment in- 
flicted for a violation of the criminal laws. I am not 
willing to give such construction to the statute in ques- 
tion. Neither its language nor its purpose require or 
would justify it. It is better, when established legal 
principles are to be so far departed from or so radi- 
cally changed in pronouncing or affirming a judgment, 
that it should be done by the law-making, rather than 
the law-interpreting, power. All the adjudicated cases 
save one, and that one by a divided court, so far as I 
have been informed, have held in harmony with these 
views. Rawlins v. Vidvard, 34 Hun, 205, before re- 
ferred to, in avery well-considered opinion of the Gen- 
eral Term, Fourth Department, holds that where an ac- 
tion is brought against the owner of premises under 
the Civil Damage Act, by a wife to recover damages 
for injuries, etc., through a sale of intoxicating liquors 
by the tenant to her husband, exemplary damages can- 
not be awarded by the jury without proof of aggravat- 
ing circumstances with which the defendant is con- 
nected. Davis v. Standish, 26 Hun, 608-615; Jackson 
v. Brookins, 5 id. 530-535. Alsoin Ketchum v. Fox, 5 
N. Y. Supp. 272. Franklin v. Schermerborn, 8 Hun, 
112, holds that “ although the jury, in this class of cases, 
have the right to give exemplary damages, yet they 
should only be given where there are circumstanoes of 
abuse or aggravation proved on the part of the vendor 
of the liquor.’”’ The question under consideration was 
before this court in one aspect in Neu v. McKechnie, 
95 N. Y. 632. It wasin relation to what was proper 
evidence to warrant a recovery of exemplary damages 
in an action under this statute against the vendor. The 
case recognizes the established rule that, in order to 
recover exemplary damages, legitimate evidence must 
be given for that purpose. All the cases which have 
been decided require such proof to be given against 
the vendor to entitle such recovery, notwithstanding 
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the peculiar phraseology of the statute, and yet it may 
be just as reasonably argued, from that wording, that 
a recovery of exemplary damages may be had against 
the vendor without any proof of the facts requiring it 
in other cases. The statute, after declaring the wrong, 
and the persons who may have an action, designates 
the persons liable therefor, viz., the vendor and owner 
in the circumstances specified, severally or jointly, for 
all damages sustained, and for exemplary damages. If 
this language, alike applicable to both vendor and 
owner, does not relieve the plaintiff from proving the 
requisite personal facts for exemplary damages against 
the vendor, why should it relieve plaintiff from the 
necessary personal facts to recover exemplary dam- 
ages against the owner? I do not think the fact that 
the Legislature has enabled the injured party to bring 
a joint action against the vendor of the liquor and the 
owner of the premises affects the decision of the ques- 
tion under consideration. Joint actions may be 
brought against joint wrong-doers and a joint judg- 
ment be obtained. Not however for the highest sum 
that either defendant may be liable for, but for the 
lowest. The plaintiff has an election in an action for 
tort to sue joint wrong-doers severally or jointly. If 
he sues them jointly, he will be limited to the lowest 
amount of damages which either defendant may be 
severally liable for upon the facts established. (2) But 
itis claimed in behalf of the respondent that even if 
the charge in relation to the right of the plaintiff to 
recover in this case exemplary damages against the 
owner of the premises be improper, yet the verdict in 
this case embraced no exemplary damages. Perhaps 
that may be so. This court cannot resolve itself intoa 
jury, or an inquisition to investigate the evidence pre- 
sented in the appeal book. Second Division, Nov. 26, 
1889. Reid v. Terwilliger. Opinion by Potter, J. Re- 
versing 42 Hun, 310. 


CONTRACT—QUANTUM MERUIT—EVIDENCE.—(1) In 
an action on an alleged contract for plaintiff's services 
in the purchase of bonds, whereby plaintiff was to re- 
ceive half the profits, the court found there was no con- 
tract, and that plaintiff rendered no services for which 
defendant promised, expressly or impliedly, to pay. 
Plaintiff made no request to amend his complaint so 
as to recover for the value of his services, and offered 
no evidence, but in support of the alleged contract- 
Held, that he could not recover quantum merwit. (2) 
Defendant’s promise to allow plaintiff for the value of 
his services the amount claimed, being in dispute, evi- 
dence of the usual rate of commissions in New York 
city, for buying and selling such bonds, was admis- 
sible. Evidence of that character is not competent to 
contradict the terms of an agreement, free from am- 
biguity, or to qualify their legal effect upon the rights 
or liabilities of the parties to the contract. Hopper v. 
Sage, 112 N. Y. 530. The evidence may have had some 
bearing upon the question of the value of the alleged 
services of the plaintiff, and if evidence with that view, 
was udmissible for any purpose, there was no error in 
that ruling. In Wiedner v. Phillips, 114 N. Y. 458, it 
was held that where the fact of an agreement for the 
sale of property for a specific price is in dispute upon 
the trial, evidence of its value may be given, as bear- 
ing upon the question. There is no reason why the 
same rule may not be applicable to that arising out of 
the disputed fact whether the defendant, by agree- 
ment, undertook to allow and pay to the plaintiff the 
amount of commissions, etc., for his services as claimed 
by him. Second Division, Dec. 10, 1889. Rubino v. 
Scott. Opinion by Bradley, J. Affirming 21 Jones & 
S. 587, mem. 


CoOVENANTS—HIGHWAYS—RES ADJUDICATA.—(1) As 
the rule that the existence and user of a part of the 
land as a highway at the time of the conveyance does 
not constitute a breach of the covenant for quiet en. 








joyment, restson the presumption that the granteg 
must have known of, and purchased with reference to, 
the public easement, where there is evidence, in anag. 
tion for a breach of covenant, that plaintiff's grantor 
claimed to own the land; that, at the time of the con. 
veyance, there was no indication of a street, but that 
the land was inclosed; and that the fence had the ap. 
pearance of having been standing a long time—it jg 
error to refuse to submit to the jury the question 
whether there was any indication of a street on the 
land in controversy, and whether plaintiff had notice 
of the public easement when he purchased. It must be 
deemed the settled doctrine in this State that the fact 
that part of land conveyed with covenant of warranty 
was at the time of conveyance a highway, and used ag 
such, is not a breach of the covenant. This is so forthe 
reason that the grantee must be presumed to have 
known of the existence of the public easement, and 
purchased upon a consideration in reference to the 
situation in that respect (Whitbeck v. Cook, 15 Johns, 
483; Huyck v. Andrews, 113 N. Y. 85); and such is the 
rule in Pennsylvania. Patterson v. Arthurs, 9 Watts, 
152; Wilson v. Cochran, 46 Penn. St. 229. To hold 
otherwise is going further than did the court in Whit- 
beck v. Cook. There it was properly assumed that 
the highway was in use as such, and may have been 
seen by the purchaser; that he must be presumed to 
have known of its existence, and therefore purchased 
in reference to it. Such were substantially the views 
of the court in Wilson v. Cohran. And in Patterson 
v. Arthurs, Mr. Justice Kennedy, in delivering the 
opinion of the court, said that “itis fair to presume 
that every purchaser, before he closes his contract for 
his purchase of land, has seen it, and made himself ac- 
quainted with its locality, and the state and condition 
of it; and, consequently, if there be a public road or 
highway open and in use upon it, he must be taken to 
have seen it, and to have fixed in his own mind the 
price that he was willing to give for the land with a 
reference to the road.”’ In the latter case in that State, 
of Appeal of Bank, 3 Atl. Rep. 821, it was held that the 
fact that a street had been lawfully laid out, and not 
opened, was such a defect in the title which the ven- 
dor had undertaken to convey as to relieve the pur 
chaser from the obligation to perform his executory 
contract of purchase. The only other case in our State 
referring to the subject, to which our attention bas 
been called, is Rea v. Minkler, 5 Lans. 196, where it 
was held that the existence of a private way on the 
premises conveyed with warranty constituted a breach 
of the covenant. And there Mr. Justice Miller, after 
citing the Whitbeck Case, and assuming that it went 
to the extent of holding that a highway in existenceat 
the time of the sale, and for a long time previously, is 
not a breach of a covenant of warranty, he thought 
there was a broad distinction between a pnblic and 
private right of way, and added: ‘‘ While the latter 
might be unknown to a purchaser, the former, ran 
ning through a farm, would be seen when purchased.” 
So far as relates to a private right of way, this is sup 
ported by Huyck v. Andrews, supra. The exemption 
of the easement to the public in a highway from the 
operation of the covenant of warranty evidently rests 
upon the presumption arising from the opportunity 
furnished to the purchaser, by its apparent existence 
or use, to take notice of it; and, when that is the situ- 
ation, the purchaser is charged with knowledge of it. 
But when no such opportunity exists, and no meansof 
notice of the existence of the right to a public ease 
ment is open to observation upon the premises, there 
is no well-founded reason to support the proposition 
that the subsequent appropriation by the public, in the 
exercise of such pre-existing right, of a portion of the 
land conveyed, is exempt from the operation of the 
covenant of warranty. In such case, it cannot be sald 
that the purchaser, without notice of the existing bu 
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den upon the land, has taken title in reference to it, or 
that he gets all the proprietary right in the premises 
which he is permitted to assume was assured to him by 
the covenant of his grantor. That is within it which, 
in view of the apparent situation, the deed purports to 
convey. Mott v. Palmer, 1 N. Y. 564. It would not 
include the public easement in an open, visible high- 
way or street. (2) A judgment against plaintiff in an 
action by the municipal corporation for obstructing 
the street is not conclusive on plaintiff in this action, 
as to the user of the street at the time of his purchase, 
though the court found in that action that the land 
had been used, occupied and maintained as a public 
street for more than twenty-five years last past, a pe- 
riod prior to plaintiff's purchase, as the only issue 
necessarily involved in that action was the right of the 
public to the land as and for a street, which right was 
not, so far as shown, dependent on a continuous user 
by the public. The judgment entered upon the decis- 
ion perpetually enjoining the defendant in that action 
from obstructing the passage by the public over that 
strip of land was conclusive upon him and his privies 
asto the matters determined, and as to all matters 
which the parties may have legitimately litigated, and 
had determined, in that action. Jordan v. Van Epps, 
85 N. Y. 427; Pray v. Hegeman, 98 id. 351; Bell v. Mer- 
rifield, 109 id. 203. But a judgment is res adjudicata as 
to those matters only which are within the subject- 
matter of the litigation, and those which, as inciden- 
talto or essentially connected with it, might legiti- 
mately have been litigated in the action. The question, 
and the only issue necessarily involved, in the former 
action was whether there was in the public the right to 
the strip of land as and for a street, and when the ex- 
istence of such easement was determined the purpose 
of the action was accomplished. To that extent the 
adjudication is conclusive upon the plaintiff. But 
whether the place was used as a street, or open or vis- 
ible as such, at the time of the sale by Esty to Todd, 
was not, so far as appears, legitimately within the pur- 
view of that action, or essentially, for any purpose, in- 
volved in its determination. That fact therefore was 
not material to that controversy, and for that reason 
the plaintiff in this action, for breach of covenant, is 
not concluded by any expression in that respect in the 
findings of the court in the former action. People v. 
Johnson, 38 N. Y. 63; Sweet v. Tuttle, 14 id. 465; 
Woodgate v. Fleet, 44 id. 1; Stowell v. Chamberlain, 
6 id. 272; Belden v. State, 103 id. 1; Cromwell v. 
County of Sac, 94 U. S. 351. Second Division, Nov. 26, 
1889. Hymes v. Esty. Opinion by Bradley, J. Re- 
. Yersing 46 Hun, 678, mem. 


FAcToRS AND BROKERS—COMMISSIONS,—Defendant 
wrote to P. & Co., stating that it wished to dispose of 
its ore to them. P. & Co. referred it to plaintiff as one 
who knew their business methods. Plaintiff had made 
hundreds of transactions for them. P. & Co. desired 
only to amelt the ore for defendant, but defendant 
would not make a smelting contract unless P. & Co. 
would also buy the ore. Plaintiff was to receive a com- 
mission from P. & Co. for making a smelting contract. 
He showed P. & Co. the advisability of buying the ore, 
and suggested ways in which they could get it at the low- 
est figure. The entire transaction between defendant 
and P. & Co. was embraced in one contract drawn by 
plaintiff. Held, that he was not defendant’s agent in 
hegotiating the sale, so as to entitle him to commis- 
sions from it. Nov. 26, 1889. Harnickell v. Parrot Sil- 
ver & Copper Min. Co. Opinion by Finch, J. Revers- 
ing 5 N. Y. Supp. 112. 

CONTRACTS.—Defendants agreed to sell stock 
for plaintiffs, and pay over to them $5 a share, and 
half the profits accruing to defendants, *‘ personally,’’ 
on it, less expenses and commissions. Defendants 
agreed to give R. half their interest to sell the stock. 





R. employed a broker, who sold it at an advance. 
Held, that on an accounting the expenses and commis- 
sions of the broker should be allowed to defendants, 
but not the expenses or commissions of R., as he was 
the assignee of defendants, and half the profits must 
come to them before they could settle with R. Sec- 
ond Division, Nov. 26, 1889. Berdell v. Allen. Opin- 
ion by Vann, J. Affirming 22 Jones & S. 38. 


HIGHWAYS—DEFECTIVE.—(1) In an action under the 
Laws of New York, 1881, chapter 700, for injuries 
caused by the negligence of highway commissioners in 
failing to keep the highway in proper condition, there 
was evidence, that eleven years before the accident oc- 
curred, an excavation seven feet deep had been made 
by a railroad company just off the highway, and within 
eleven feet of the beaten track, and that there was no 
ditch or barrier between the beaten track and the ex- 
cavation. While plaintiff was driving over the road, 
on a dark night, his horses, instead of following the 
curve of the road, continued straight ahead, falling 
into the excavation, and injuring plaintiff. Held, that 
plaintiff's injuries were caused by the negligence of the 
highway commissioners. (2) The fact that .a road has 
been used for public travel many years, and has been 
recognized and treated by the town authorities as a 
highway, gives it that character, so far as respects the 
liability of the town to a traveller for injuries caused 
by the negligence of the highway commissioners in 
failing to keep it in proper condition. (3) Though the 
commissioners had no direct notice of the dangerous 
condition of the highway, the fact that such condition 
has continued and been exposed for upwards of ten 
years is sufficient to warrant the inference that they 
knew, or ought to have known, of it. (4) The commis- 
sioners are not excused from negligence on the ground 
that they had no funds which they were required to 
use in repairing the highway, since 1 Revised Statutes 
of New York, page 503, section 4 (Laws N. Y., 1857, 
chap. 615), provides the means for raising money for 
the purpose, and Laws of New York, 1869, chapter 855 
(Amend. Laws N. Y., 1874, chap. 260), gives them au- 
thority to borrow additional money when necessary. 
(5) An order made by the highway commissioners af- 
tera road has been used as a highway for twenty 
years cannot change the width or location of the road 
from what it was before, but it is admissible in evi- 
dence to show the width of the highway, as manifested 
by its use as such for twenty years, and that without 
proof of the commissioners’ authority to make it. (6) 
It is not proper to ask a witness familiar with the town 
what its character is as to the necessity for highway 
labor, since the question calls for the opinion only of 
the witness. (7) Nor is it proper to ask the opinion of 
a witness as to the comparative danger of the place 
where the accident occurred and another place on the 
road. (8) The fact that plaintiff's horses were running 
away, and were beyond his control, without fault on 
his part, does not relieve the commissioners from lia- 
bility, where the defect in the highway was a proxi- 
mate cause of the accident. Second Division, Nov. 
26, 1889. Jvory v. Town of Deer Park. Opinion by 
Bradley, J. Affirming 42 Hun, 656, mem. 


INSURANCE—MUTUAL BENEFIT—ACTIONS—SUICIDE. 
—(1) Where a certificate of insurance provides that the 
society will pay the beneficiary a certain sum, on the 
death of the assured, from the death fund of the so- 
ciety, and that, whenever the death fund is insuffi- 
cient to meet the existing claims by death, an assess- 
ment shall be made on the members, the beneficiary 
can maintain an action at law for the amount of the 
certificate, though the death fund is not sufficient to 
meet the claim, owing to the society’s failure to make 
an assessment. (2) The fact that assured committed 
suicide in New York is not a defense to the action, 
under the provision of the policy that it should be void 
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if he should “die * * * in violation of, or attempt 


to violate, any criminal law”’ of the State in which he 
should be, as in New York suicide is not a crime, 
thought an attempt to commit suicide is a crime. It 
is with much force urged on the part of the defendant 
that the criminally unlawful attempt preceded the 
death, and that it was no less a violation of law be- 
cause such was the result or consequence of it; that 
whether successful or unsuccessful, there was an at- 
tempt, within the statute. Although that may be so 
in some sense, in common parlance, an attempt to 
commit crime imports a purpose, not fully accom- 
plished, tocommitit. It is the attempt to commit 
suicide that is thé crime, while the taking one’s own 
life is no violation of the criminal law. The attempt, 
in such case, to commit crime would be merely an un- 
accomplished purpose to attempt suicide, and there- 
fore the peculiarity of the offense referred to is such 
that it cannot come within the provision of the statute 
that ‘ta person may be convicted of an attempt to 
commit a crime, although it appears on the trial that 
the crime was consummated, unless the court, in its 
discretion, discharges the jury, and directs the defend- 
ant to be tried for the crime itself.’* Id., § 685. As 
the attempt to commit suicide is the only crime in- 
volved in the purpose and act of a party having in 
view the taking his own life, it is not seen how there 
can, in the law, be recognized an attempt to commit 
the crime; for whatever may be done with the intent 
and purpose of suicide is involved in the attempt to do 
it, and thus constitutes an ingredient of the main and 
only offense. It must, for the purpose of question 
here, be assumed that Darrow had the purpose of tak- 
ing his own life, and that he fully accomplished such 
purpose. The result of his act, influenced by such in- 
tent, then, was his death. By the act of taking his 
own life he violated no criminal law, unless the at- 
tempt to do it may be distinguished from the act ac- 
complished. An act is characterized by the purpose, 
when ascertained, of the party doing it, or by its re- 
sult. If the act fail to accomplish its purpose, it con- 
stitutes an attempt; but, if the result of it is the con- 
summation of the purpose, the act is not commonly 
designated as an attempt. The common acceptation 
of terms used, and which do not necessarily have a 
technical meaning, is entitled to some consideration in 
the construction of contracts, where the intention of 
the parties is sought for, as it must be, in the language 
employed. For the purpose of upholding the contract 
of insurance, its provisions will be strictly construed 
as against the insurer. McMaster v. Insurance Co., 55 
N. Y. 222; Dillebar v. Insurance Co., 69 id. 256. When 
its terms permit more than one construction, that one 
will be adopted which supports its validity (Coyne v. 
Weaver, 84 N. Y. 386); and it is only when no other 
is permissible by the language used that aconstruction 
which works a forfeiture will be given to such an in- 
strument. Hitchcock v. Insurance Co., 26 N. Y. 69; 
Griffey v. Insurance Co., 100 id. 417. The reason as- 
signed for such rule of construction is that the insurer 
is supposed to have chosen the language to express the 
terms of the contract, and it bas become a rule of law 
that, if it be left in doubt whether words of the con- 
tract “ were used in an enlarged or a restricted sense, 
other things being equal, the construction will be 
adopted which is most beneficial to the promisee.’* 
Hoffman v. Insurance Co., 32 N. Y. 405, 413. There is 
nothing in the language of the policy to indicate that 
the defendant had reason to suppose that the promisee 
understood that suicide of the member came within 
its terms; and words may easily have been employed 
to embrace it within a condition, if it had been in the 
contemplation of the defendant as an act of forfeiture 
of the claim of the beneficiary upon the contract. Iu- 
asmuch as suicide is not a violation of the criminal 
law, the words do not necessarily or clearly import 








SS Ts = ——— 
that the act which produces it is within the provision 
in question, or that it was within the intention of the 
defendant. And that is a sufficient reason why they 
should not be extended, or their meaning refined by 
interpretation, with a view to treat the act causing 
death as within the invalidating condition of the 
policy. Griffey v. Insurance Co., supra. Thus far, the 
question has not been considered whether the mere 
consequence or result of an act of the member in vio. 
lation of criminal law would come within such provis. 
ion. If literally construed, it might not. The con. 
tract is rendered void if the member “die * * # 
in violation of, or attempt to violate, any criminal 
law.” It is not death in consequence of the violatioy 
of law, but death in or during the act of violation of 
law, that is expressed by the words used. In B 

v. Insurance Co., 45 N. Y. 422, the conclusion was war. 
ranted that at the time of his death the assured wag 
engaged in the violation of law; and such was thecase 
in Cluff v. Insurance Co., 13 Allen, 308, where a policy 
on the same life, and containing the same provision, 
was the subject of the action, and the defense was the 
same. In Murray v. Insurance Co., 96 N. Y. 614, the 
provision of the policy was that if the assured should 
die “in, or in consequence of, * * * a violationof 
the laws,” etc., the policy would be void. Second Di- 
vision, Nov. 26, 1889. Darrow v. Family Fund Society, 
Opinion by Bradley, J. Affirming 42 Hun, 245. 


MARRIAGE—ARTICLES OF SEPARATION—DIVORCE— 
PARTIES.—(1) Under the Code of Civil Procedure of 
New York, section 449, which allows the trustee of an 
express trust to sue in his own name, a trustee to 
whom a husband agrees, in articles of separation, to 
pay money for the support of his wife and children, 
may sue on such agreement in his own name. Code 
Civ. Proc., § 449; Calkins v. Long, 22 Barb. 97; Green- 
field v. Insurance Co., 47 N. Y. 430; Slocum v. Barry, 
38 id. 46; Hughes v. Insurance Co., 44 How. Pr. SL 
(2) Articles of separation, whereby husband and wife 
agree to live separately from the execution thereof, 
and whereby the husband agrees to pay money anna 
ally to a trustee for the support of his wife and chil- 
dren during the period of her natural life, unless she 
should remarry, are valid. It was reluctantly held by 
the chancellor in Carson v. Murray, 3 Paige, 500, and 
then only upon the principle of stare decisis, as evinced 
by Baker v. Barney, 8 Johns. 57; Shelthar v. Gregory, 
2 Wend. 422—following the Euglish decisions prior to 
the Revolution—that “‘a valid agreement for an imme 
diate separation between husband and wife, and fors 
separate allowance of her support, may be made 
through the medium of a trustee.’’ The case of Car 
son v. Murray, 3 Paige, 483, was upon a bill in equity 
by the wife against the executors of her husband, 
based upon an agreement of separation, for its enforce 
ment out of the estate of the deceased husband. The 
case of Baker v. Barney, 8 Johns. 57, was an action to 
recover of the husband the price of suitable goods sold 
to the wife after the separation of husband and wife 
under an agreement making provision for the support 
of the wife. And the case of Shelthar v. Gregory.? 
Wend. 422, was an action upon the bond and agreé 
ment to separate, and the defense was, that after the 
bond was given and before the installment or sum fell 
due by the terms of the agreement, the wife returned 
to and was living with the husband, and was supported 
by him. In these cases the husband and wife were live 
ing together when the agreement or articles of separa- 
tion were executed, and separated immediately there 
after. The ruling of the court was to the effect that 
such articles of separation, considered under these Va 
rious aspects, were valid. These holdings were 
upon decisions made in the English courts, and lam 
not aware that the English or our own courts have dé 
parted or receded from the principle thus laid dows. 
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While the husband and wife in Calkins v. Long, 22 
Barb. 98, had actually separated before the agreement 
of separation was executed, the court, in holding that 
the agreement was valid, cites numerous decisions 
with approval in England and several of the States of 
the Union to the effect that such agreements are valid, 
and will be enforced where the separation had taken 

before, or takes place immediately after, the ex- 
ecution of the agreement of separation, aud this case 
is said (in a note upon page 110) to have been affirmed 
by the Court of Appeals. Judge Davis, in delivering 
the opinion of the court in Walker v. Walker, 9 Wall. 
743, while regretting, upon the score of public policy, 
that the courts of England and of this country, had 
gone so far, was, as was the chancellor in Calkins v. 
Long, supra, constrained to hold that “a covenant by 
the husband for the maintenance of the wife, con- 
tained in a deed of separation between them through 
the medium of trustees, and where the consideration 
isapparent, is valid, and will be enforced in equity, if 
it appears that the deed was not made in contempla- 
tion of a future possible separation, but in respect to 
one which was to occur immediately, or for the con- 
tinuance of one which had already taken place.” The 
validity of such agreements are recognized and en- 
forced in numerous cases decided by the courts of this 
and other States. . Carpenter v. Osborn, 102 N. Y. 552; 
Pettit v. Pettit, 107 id. 677; Carson v. Murray, 3 Paige, 
483; Rogers v. Rogers, 4 id. 516; Allen v. Affleck, 64 
How. Pr. 380; Dupre v. Rein, 7 Abb. N. C. 256. (3) The 
obligation to make such payments is not terminated 
by adivorce obtained by the wife, where the decree 
does not provide for alimony, and gives the custody of 
the children to the mother, as the articles of separa- 
tion did. As we have seen, the law sanctions agree- 
ments in certain circumstances between husbands and 
wives for separate living, and providing the means for 
the support and maintenance of the wife and children 
through the medium of a trustee to receive and dis- 
burse the same. Such agreements take the place, as 
far as they extend, of the duties and obligations of the 
law in relation to husband and wife and their children. 
But they do not supersede or render inoperative other 
duties and obligations imposed by law upon husband 
and wife toward each other and toward their children. 
They are still husband and wife, but living apart from 
each other, and bound to observe all the other domes- 
tic duties resting upon them as husband and wife and 
parents, not provided for in the agreement of separa- 
tion. Neither of them can marry or commit adultery 
without incurring the consequences and the penalty 
prescribed by law to husbands and wives who commit 
those offenses. Hence we find numerous decisions of 
the courts, in nearly all civilized countries, holding 
that either husband or wife may, notwithstanding the 
existence of such agreement between them, maintain 
against the other the ordinary action for divorce, lim- 
ited or absolute, according to the ground and the juris- 
diction, and whether the ground therefor accrued be- 
fore or after such agreement was entered into. The 
following authorities, I think, sustain the proposition: 
Stew. Mar. & Div., § 191; Grant v. Budd, 30 Law T. 
(N. S.) 319; Charlesworth v. Holt, 43 L. J. Exch. 25; 
Wright v. Miller, 1 Sandf. Ch. 103; Carpenter v. Os- 
born, 102 N. Y. 559; Pettit v. Pettit, 107 id. 677; Jee v. 
Thurlow, 2 Barn. & C. 547; Kremelberg v. Kremelberg, 
§2 Md. 553. Second Division, Dec. 10, 1889. Clark v. 
Fosdick. Opinion by Potter, J.; Follett, C. J., dis- 
senting. Affirming 13 Daly, 500. 

MARRIAGE—CONTRACT BETWEEN HUSBAND AND WIFE 
—EQUITY.— (1) A husband advanced money to 
his daughter for the use of his wife. The daughter 
signed an instrument, acknowledging the receipt of the 
Money, and promising that it would be repaid by the 
Wife out of a specified fund. The wife also signed the 
instrument; her signature being preceded by the 





words, ‘I concur and agree to this.’’ Held an original 
obligation by the wife to repay the advances, and not 
a guaranty of a promise by the daughter to doso. (2) 
A husband was excluded by will from any share in his 
father’s estate, but his wife wus entitled to share 
equally with the other children; the provision in her 
favor concluding with a direction that the moneys re- 
ceived by her were to be “‘ applied to the maintenance 
and support of herself and her issue by her present 
husband.’’ The husband and wife separated, but he 
advanced, at different times, various sums to her for 
the support of herself and children; she entering into 
a written contract to reimburse him therefor out of 
her interest in his father’s estate. Held, that while at 
law the contract was void, yet as it was reasonable and 
just that she, under the circumstances, should reim- 
burse him for his advances, it would be enforced in 
equity. The contract was void at law. The common- 
law doctrine that husband and wife could not contract 
with each other has not been changed in this State by 
legislation respecting the rights of married women. 
The entire and absolute disability of married women 
to enter into any legal contract, which was a stubborn 
and inflexible principle of the common law, has in- 
deed, in some respects, been modified. She may now 
under our laws purchase real and personal property, 
and carry on business on her own account, and as in- 
cident to these rights she may enter into contracts 
with third persons for the purchase and sale of prop- 
erty, or in the prosecution of her separate business, 
enforceable in a legal action to the same extent as 
though she was a feme sole. But the disability to deal 
with her husband, or to make a binding contract with 
him, remains unchanged. Contracts between husband 
and wife are invalid as contracts, in the eye of a court 
of law, to the same extent now as before the recent 
legislation. See Yale v. Dederer, 18 N. Y. 265; 
White v. Wager, 25 id. 329; Frecking v. Rolland, 
53 id. 422; Cashman v. Henry, 75 id. 103. If any ex- 
ception exists, it has been created by the act of 1887. 
not applicable to the transaction in question. Butthe 
unity of husband and wife, by which the legal exist- 
ence of the wife was merged in that of her husband, 
preventing them from contracting with each other as 
if they were two distinct persons, never prevailed in 
courts of equity. It may be more accurate to say that 
courts of equity disregard the fiction upon which the 
common law proceeded, and are accustomed to lay 
hold of and give effect to transactions or agreements 
between husband and wife, according to the nature 
and equity of the case. It does not limit its inquiry 
to the ascertainment of the fact whether what had 
taken place would as between other persons have con- 
stituted a contract, and give relief, as matter of course, 
if a formal contract be established, but it further in- 
quires whether the contract was just and fair, and 
equitably ought to be enforced, and administers relief, 
where both the contract and the circumstances re- 
quire it. The jurisdiction in equity has been fre- 
quently exercised to enforce contracts or agreements 
for settlement, made between husband or wife before 
or after marriage, in favor of the wife, whether made 
with or without the intervention of trustees. Refer- 
ence to the cuses will be found in the elementary trea- 
tises. It has also been exerted, though Jess frequently, 
to enforce agreements in favor of the husband for a 
settlement out of the property of the wife, or to 
charge her separate estate in his favor. Cannel v. 
Buckle, 2 P. Wms. 248; More v. Freeman. Bunb. 205; 
Livingston v. Livingston, 2 Johns. Ch. 587; Gardner 
v. Gardner, 22 Wend. 526; 2 Kent Com. 167. But 
courts of equity do not entertain jurisdiction to en- 
force mere voluntary agreements not founded upon 
any consideration, either in favor of the wife against 
the husband, or in his favor against the wife; but if 
they have been consummated, and are fair and just, 
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courts of equity will uphold the transaction, except as 
against creditors. Reade v. Livingston, 3 Johns. Ch. 
481; 2 Story Eq. Jur., §§ 986, 1377, and cases cited. (3) 
A gross sum of money advanced by the husband to 
the wife, to be applied at her discretion for family ex- 
penses, constitutes a technical consideration for her 
agreement to reimburse him therefor. (4) In a suit 
by the husband against his wife’s administrator for 
such advances, it is error to exclude evidence that the 
wife expended, in the support of herself and children, 
a@ sum equalling or exceeding the entire income to 
which she was entitled under the will, and that the 
debts owing by her at her decease exceeded the sum 
collected by her administrator from the estate of the 
husband’s father on account of income accrued but 
unpaid at her decease, since the husband’s advances, 
under such circumstances, ought to be treated as if 
made in fulfillment of his general marital obligations. 
(5) The administrator, having the right to prove that 
the husband’s claim has no legal or equitable founda- 
tion, may show what debts were owing by the wife at 
her death, and this right is not affected by the fact 
that this is not a proper proceeding for ascertaining 
the wife’s debts, and that her creditors will not be 
bound by any adjudication herein. Nov. 26, 1889. 
Hendricks v. /saacs. Opinion by Andrews, J. Re- 
versing 5 N. Y. Supp. 105. 

MASTER AND SERVANT—CONTRIBUTORY NEGLI- 
GENCE.—(1) In an action for personal injuries the com- 
plaint alleged that plaintiff, without fault or negli- 
gence on her part, was injured by fallinginto a trench, 
dug under a permit from the city, and negligently left 
unguarded by defendant'sservants. Plaintiff testified 
that she saw the trench almost daily, and had passed 
over it shortly before the accident, and that when it 
happened her attention had been diverted from the 
treuch. Held, that it was error to instruct that plain- 
tiff's negligence was not in the case, and would be no 
defense. (2) The evidence showed that the contractor 
under whose supervision the trench was dug, had con- 
tracted with the owner of certain buildings to make 
water connections for the same with the street main; 
that the owner consented that the rents of the house, 
which had no water connections, should. be paid to 
defendant, to whom he was indebted; and that de- 
fendant, to avoid losing the tenant, supplied the con- 
tractor with a laborer to dig the trench for making the 
water connection. Held, that it was misleading to in- 
struct that the jury was not bound to conclude from 
the fact that the contractor procured a permit to make 
the connection that he intended to make it under his 
contract with the owner, if the evidence disclosed any 
other motive for procuring it. (3) An instruction that 
whether the tenant held under the owner or under de- 
fendant, the material question was whether defendant 
was interested in having the water connection made, 
is misleading, as it tends to induce the inference that 
the contract therefor which was concededly made with 
the owner, might have been made with defendant. 
(4) It was also error to refuse to instruct that it is not 
sufficient to render defendant liable to show that he 
was desirous of or interested in having the work done, 
or that it was done at his suggestion, but that it must 
appear that the contractor was defendant's servant, 
and to substitute an instruction which suggests that 
defendant might have induced the contractor to per- 
form his agreement with the owner. (5) It was com- 
petent for the contractor to testify that the trench was 
dug under the contract with the owner, and that he 
had no contract with any other person at the time. 
Second Division,Nov. 26, 1889. Kelly v. Doody. Opin- 
ion by Potter, J. 

MUNICIPAL CORPORATIONS—DEFECTIVE STREETS.— 
(1) In an action against a city for injuries sustained 
from an obstruction in one of its streets, evidence as 





-. —————s 
to the condition of the street and the absence of lights 
prior to the accident is admissible, as tending to show 
that the city had, or ought to have had, knowledge of 
the defect, if it was created by a third person, and left 
unguarded by the city. (2) A city is liable for negli. 
gently maintaining an obstruction in a street, whether 
created by a public or private agency. (3) By statute 
it is made a municipal duty to supply the inhabitants 
of the city of Yonkers with water, and the ‘ Board of 
Water Commissioners of the City of Yonkers,”’ though 
created by private statute, is required by the charter, 
inter alia, to make the necessary surveys and provide 
for a system of sewers, the laying of water-pipes, ang 
erection of hydrants. Held, that the board is a depart. 
ment of the municipal goverument, for the negligenge 
of which in digging a trench for laying water-pipes the 
city is liable. Nelson v. Village of Canisteo, 100 N.Y, 
89; Turner v. City of Newburgh, 109 id. 301; Russel 
v. Village of Canastota, 98 id. 496. In Ehrgott y, 
Mayor, 96 id. 273, this court said: ‘‘To determing 
whether there is municipal responsibility, the inquiry 
must be whether the department whose misfeasance 
or non-feasance is complained of is a part of the ma 
chinery for carrying on the municipal government, 
and whether it was at the time engaged in the dis 
charge of a duty, or charged with a duty primarily 
resting upon the municipality.” The duty of supply. 
ing the citizens of Yonkers with water is by statute 
made a municipal duty, and the board of water com 
missioners exists for that purpose. While this board 
is created by special statute, it is recognized as a de 
partment of the city government in the charter, and 
charged with the duty of ‘“‘ making the necessary sur- 
veys,”’ etc., ‘‘and preparing a general plan and system 
of sewers for the city;” also ‘“‘of preparing and ap 
proving specifications for constructing all sewers, 
drains, wells, fire cisterns, laying water-pipes and 
erecting hydrants.” The board exists solely for the 
benefit of the city. It can own no property and dono 
act that has not reference to the well-being of thecity. 
It is given the power to purchase and acquire land, but 
the title, when acquired, vests in the city. For its con 
tracts the city is liable, and judgments recovered 
against it are judgments against the city. When the 
water-rents collected by it are more than sufficient to 
meet its expenses, the surplus must go to the benefit 
of the city. It is denominated the “‘ Board of Water 
Commissioners of the City of Yonkers.”’ It is not an 
independent body, acting for itself, but is a depart 
ment of the city, and one of the instruments of the 
municipal government. Being such, when engaged in 
digging the trench for the purpose of laying water- 
pipes in Yonkers avenue it was engaged in the dis 
charge of a municipal duty, and it was obligatory upon 
it in so doing to so protect and guard the work thatit 
should not endanger persons using the street, and, if 
that was impossible with a due and diligent prosecu- 
tion of the work, the street should, by suitable barrier, 
have been closed against the public. For its failures 
to do, and for injuries resulting from such failure, the 
defendant is liable. Ehrgott v. Mayor, 96 N. Y. 26; 
Walsh v. Mayor, 107 id. 220; Barnes v. District of Oo 
lumbia, 91 U. S. 540; Brusso v. City of Buffalo, 90N.Y. 
679. Second Division, Nov. 26, 1889. Pettengill ¥. 
City of Yonkers. Opinion by Brown, J. Affirming 9 
Hun, 449. 


PARTNERSHIP— SURVIVOR—PREFERENTIAL ASSIGN- 
MENT.—(1) The insolvent survivor of an insolvent firm 
can make a valid general preferential assignment of 
the property which belonged to the firm for the benefit 
of its creditors, and it is no ground of objection that 
the assignment includes his own individual property. 
(2) An individual creditor of the surviving partner 
cannot complain on the ground that the assign 
devotes property which belonged to the firm to the 
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cayment of the survivor’s individual debts. Bostwick 
y. Menck, 40 N. Y. 883; Wheel Co. v. Fielding, 101 id. 
510; Crook v. Rindskopf, 105 id. 488; Williams v. Whe- 
don, 109 id. 333, 338. Second Division, Nov. 26, 1889. 
Haynes v. Brooks. Opinion by Follett, C. J. Aflirm- 
ing 42 Hun, 528. 

SALE—FRAUD—WITNESS—CROSS-EXA MINATION. — (1) 
Inu replevin against a sheriff who has seized the goods 
ander attachment against plaintiff's vendor, where the 
question in issue is as to the good faith of the sale by 
which the plaintiff obtained title, it is proper to refuse 
to instruct the jury that if, as part of the agreement 
on which the bill of sale was made, a sum of money 
was given by the plaintiff to his vendor for the latter’s 
personal use, then the conveyance is fraudulent. (2) In 
such an action, where the consideration fur the sale 
was the cancellation of a debt and the payment of a 
sum of money, and the question of fraud has been 
fully and fairly presented to the jury, it is proper to 
refuse to instruct them that if any interest in the 
property was reserved to the vendor, or some benefit 
secured to him, with the vendee’s consent, then the 
conveyance is void. (3) Under the Penal Code of New 
York, section 714, which permits a witness’ conviction 
of acrime to be shown upon cross-examination, with- 
out production of the record, a witness who has stated 
how long it is since he came out of prison may be asked 
what crime he was convicted of. That the jury may 
and should give proper consideration and weight to 
evidence showing that the witness has committed 
crimes is beyond question. Real v. People, 42 N. Y. 
20-280; People v. Noelke, 94 id. 137; People v. Irv- 
ing, 9 id. 541; Ryan v. People, 79 id. 598. The appar- 
ent conflict in some of the cases in respect to this mode 
of discrediting witnesses has arisen from the mode of 
proving the discrediting fact. It had been held before 
the Penal Code that it is not competent to show by a 
cross-examination of the witness himself that he had 
been convicted of a crime, if the objection was made 
that the record of the conviction is the best evidence. 
Newcomb v. Griswold, 24 N. Y. 298; Real v. People, 42 
id. 280. Such objection being no longer available, you 
may show upon the cross-examination of the witness 
himself that he has been convicted of a crime, or that 
he had been imprisoned upon the conviction of acrime, 
orthat he had committed a crime. People v. Irving, 
% N. Y. 541; People v. Noelke, 94 id. 137-144; Real v. 
People, 42 id. 280. The courts have repeatedly held 
that it does not prove that a witness has been guilty of 
acrime to prove he has been arrested upon the charge 
ofacrime, or that he has been indicted for a crime. 
People v. Crapo, 76 N. Y. 288; People v. Brown, 72 id. 
671; People v. Irving, 95 id. 544; Smith v. Mulford, 42 
Hun, 347. Second Division, Dec. 10, 1889. Spiegel v. 
Hays. Opinion by Potter, J. 


TAXATION — JOINT-STOCK COMPANIES — CONSTITU- 
TIONAL LAW.—(1) Laws of New York of 1880, chapter 
642, section 3, as amended by Laws of 1881, chapter 
1, provides that ‘‘every corporation, joint-stock 
company, or association whatever, now or hereafter 
incorporated or organized under any law of this State, 
* * * and doing business in this State,’’ shall pay 
acertain tax on its corporate franchise, to be com- 
puted, under different circumstances, on its capital 
stock or its dividends. By various statutes joint-stock 
companies are authorized to sue and be sued in the 
hame of their president and treasurer; are not to be 
dissolved by the death of a stockholder or the assign- 
ment of his stock, when by the articles of incorpora- 
tion the property is represented by shares; may de- 
volve upon three or more of the partners the sole 
Management of their business; may acquire and con- 
vey real property in the name of their president, free 
from the claim of any shareholder. Held, that the 
United States Express Company, a company organized 





and doing business in New York under articles of 
agreement, which embrace all the above privileges, but 
contain no reference to the statutes conferring them, 
is not a mere private partnership, but a joint-stock 
company, organized or incorporated under the laws of 
the State, and taxable under said act. Waterbury v. 
Express Co., 50 Barb. 158; Westcott v. Fargo, 6 Lans. 
319; 61 N. Y. 542. (2) The tax provided for by said act 
is not an unconstitutional interference with foreign or 
interstate commerce. Nov. 26, 1889. People, ex rel. 
Platt, v. Wemple. Opinion by Danforth, J. Affirming 
5 N. Y. Supp. 581. 


NOTICE — CONSTITUTIONAL LAW — EVIDENCE 
—(1) 2 Revised Statutes of New York (7th ed.), 
pages 992, 993, provide that assessment-rolls in each 
year shall be completed on or before a certain time, 
and notices posted in the town that a copy has been 
left with one of the assessors, where interested per- 
sons can examine it; and that on the third Tuesday 
thereafter the assessors will meet, at a specified place, 
to review the assessments. Laws of New York of 1851, 
chapter 176, section 5 (2 R. 8. [8th ed.], p. 1099), pro- 
vides that in case of failure of the assessors to meet 
for review, any person aggrieved may appeal to the 
board of supervisors, who shall have power to review 
and correct the assessment. Laws of 1855, chapter 427, 
sections 83 and 85 (2 R.S. [7th ed.], p. 10382), provide 
that the comptroller may cancel any tax-sale, on dis- 
covering that it was for any reason invalid. Laws 1885, 
chapter 448 (2 R. S. (8th ed.], p. 1145), gives the comp- 
troller the right to cancel taxes and sales illegally 
made, when the taxes have been legally paid, or 
the town or ward had no right to levy the assess- 
ment. Held, that these statutes gave the tax payer 
a sufficient opportunity to be heard in regard 
to his assessment, and that therefore Laws of New 
York of 1885, chapter 448, providing that all convey- 
ances under tax-sales ‘‘ heretofore executed by the 
comptroller, * * * after having been recorded for 
two years, * * * shall, six "months after this act 
takes effect, be conclusive evidence that the sale, and 
all proceedings prior thereto, * * * were regular,” 
was not unconstitutional as depriving owners of prop- 
erty theretofore suld for taxes of their property with- 
out due process of law. (2) In an action by the peuple 
for the penalties imposed by Laws of New York of 
1885, chapter 283, section 11 (1 R. S. (8th ed.], p. 689), for 
cutting and carrying away trees from plaintiff's vacant 
land, part of the forest preserve, where plaintiff claims 
under a comptroller’s deed made in pursuance of a 
sale for unpaid taxes levied previous to a certain year, 
evidence by defendant of irregularities by the assess- 
ors in making the assessments for certain years prior 
to the year mentioned is inadmissible, where there is 
no evidence that the sale was made for taxes levied in 
those years. (3) Evidence that lands were assessed to 
a certain person as resident lands in certain years is 
inadmissible to show that they were actually occupied. 
(4) Papers purporting to be unauthenticated copies of 
papers in the comptroller’s office are inadmissible in 
evidence, where there is no legal proof that they are 
such copies, and it is not shown that they are material. 
Nov. 26, 1889. People v. Turner. Opinion by Ruger, 
C.J. Affirming 2 N. Y. Supp. 253. 


WILL — LEGACIES — CHARGES ON LAND.— Testator 
gave a legacy of $2,500 to his wife in lieu of dower, 
another of $1,500 to a son to be used for his education, 
and another of $500 to plaintiff, all to be paid within a 
year after testator’s death. These were followed by a 
disposition of the entire residue of the estate, without 
distinguishing realty from personalty. At the time 
of the execution of the will, testator’s personalty con- 
sisted of only $1,500 worth of farm stock and imple- 
ments, and he was substantially free from debt. Soon 
thereafter he purchased more land, using a part of his 
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personalty to make the first payment, and gradually 
accumulated additional liabilities, which at his death 
his personal estate was insufficient to pay. Held, that 
the legacies were a charge on the realty. In Brill v. 
Wright, 112 N. Y. 129, the rule prevailing in this State 
is held to be that a residuary clause coming after a 
bequest of legacies, and disposing of both the real and 
personal estate together, and by one form of expres- 
sion, will not alone justify a construction that the leg- 
acies are charged upon the land, but will do so where 
it appears in addition, from such extrinsic facts as 
may be resorted to, that there was in truth an inten- 
tion to charge the debts upon the land; and we have 
inferred that intention where the personal estate of 
the testator was, at the date of the will, largely and 
clearly insufficient for the payment of the legacies 
given, and the testator must have known and under- 
stood that they could not be paid except by the aid of 
the real estate. That was the doctrine of McCorn v. 
MeCorn, 100 N. Y. 511, the facts in which case, it must 
be admitted, were stronger than in this. Nevertheless 
we are of opinion that the courts below were right in 
their disposition of the case. Nov. 26, 1889. Briggs v. 
Carroll. Opinion by Finch, J. Affirming 3 N. Y. 
Supp. 686. 


—_.——— 


NEW BOOKS AND NEW EDITIONS. 


Lawson's RiGuts, REMEDIES AND PRACTICE, 
Vouume 3. 


In this volume is commenced the second division of 
the work “ Personal Rights and Remedies,” which in- 
cludes the titles, *‘ Torts in General,’”’ ‘Torts in 
Domestic Reiations,’’ ** Conspiracy,” ‘“ Assault and 
Battery,” ‘‘ False Arrest and Imprisonment,” “ Mali- 
cious Prosecution,” *“* Negligence” and “‘ Slander and 
Libel.’ The third division —** Property Rights and 
Remedies ” begins in this volume and three titles, viz. : 
**Personal Property in General,’”’ ‘“‘ Animals’”’ and 
“Ships and Shipping,” are considered. 


NOTES. 


N a brief in Harrington v. Bruce, 84 N. Y. 108, it is 
said: “ There is no alligations,”’ etc. ‘“‘Alligations” in 
two other places on same page of same brief. This 
must be the counsellor who said, ‘‘ Them alligatious is 
false and that alligator knows it.” 


Some people get angry with the judges for their 
willful and wrong-headed ways; because they let 
off cruel wretches with six months’ imprisonment, and 
send thieves (who may really want what they steal) 
into penal servitude; because they are callous to the 
sufferings of jurymen; because they think it sets them 
on a pedestal to pretend to be ignorant of things that 
are well known to all other human beings; and in 
short, for a great many good reasons. But now and 
then a judge wakes up and seems to say to himself: 
“Ifthe world at large is of opinion that I am not 
worth £5,000 a year, I wili at least show them that I 
am not deficient in intelligence.’”” One of them had a 
china maniac before him the other day as prosecutor, 
who bitterly complained that he had bought “a shep- 
herdess with a red mark on her back” (such as sheep 
have to identify them), which guaranteed her to be 
*“‘old Chelsea; ’* whereas, as it turned out, she was 
new Chelsea. Then the judge, with a noble defiance 
of all conventional drivel (or perhaps because his mind 
was running on shepherdesses who were not of china), 
inquired: *‘ But why should she be of more value be- 
cause she was old?”’ A piece of common sense like 
that dropped from the bench should make one lenient 








meme) 
to much judicial shortcoming. There has been noth. 
ing like itas a reproof to inanity since the whole 
science of heraldry was described as “‘a couple of jack. 
asses fighing for a bit of gilt gingerbread.” — James 
Payn, in The Independent. 


The World of Saturday published a letter from Dap. 
nemora, N. Y., giving an account of the experiments 
of the electrical expert to ascertain how many volts 
were necessary to produce instantaneous death. 4 
vicious bull was used for the purpose, and the moment 
the force of nine hundred volts shot through his body 
instant death was the result. ‘If nine hundred volts 
will kill a bull,” said one of the committee, “ what 
chance has a man against a current of fifteen hundred 
or two thousand? The State contract calls for a cur. 
rent between the two. A man would perish painlessly 
in less time than one can conceive.’’ The correspond- 
ent adds: It was curious to watch the effect of the 
exhibition among the convicts who were present. As 
the bull dropped they seemed struck with awe. None 
of them moved. It was a good lesson to them, and no 
doubt some of them when they get out will hesitate 
before committing a capital crime. The memory of 
the way that beast departed this world will make them 
shudder. Certainly more than one of them shivered 
to-day. But the point of this correspondent’s letter, 
like the business end of a bee, is in its tail. Afterthe 
bull was killed, and while the teams were being putin 
readiness for departure, the warden said: ‘‘I havea 
a surprise here. Just stand here a minute.” A minute 
later a door swung open away down at the end ofa 
large airy corridor, and in marched a full brass band, 
every man in it injeonvict’s dress. At the head strutted 
a convict drum-major with a glorious baton. Andthe 
way he walked and stalked and swung that baton 
would have brought joy to the heart of a Broadway 
crowd. There must be something in the implement, 
for that convict was as proud as all drum-majors are. 
The band, twenty-five in all, played ‘ Marching 
through Georgia,’’ ‘“‘ Annie Laurie,’’ and all the old 
tunes in great style. ‘ I am proud of that band,” said 
the warden, “‘ we got the instruments only two months 
ago and not one of them could play. Now they areall 
musicians. I have been criticized about introducing 
it, but I think the effect issplendid on the men; they 
seem brighter and better for it.'’ And so said all the 
the doctors and professors. The correspondent is silent 
upon a very important point. It would have been in- 
teresting to learn what the effect of this two months 
old brass band would have had upon the bull. Had 
the warden introduced his “ musicians’’ before the 
electrical experts got in their work upon the bull they 
might have been saved the trouble and expense of the 
experiment. Seriously speaking, the warden of the 
Dannemora State Prison is a lightning educator if he 
made musicians in two months out of men who had no 
previous knowledge of music. It beats the record of 
all band instructors, to say nothing of conservatories 
of music. The only possible explanation than can be 
made for such rapid progress by musical neophytes is 
that being convicts, the manipulation of a musical in- 
strument became such a fascinating pastime that their 
entire mental activity was absorbed in the pursuit. It 
is to be hoped that the reputation of the warden of the 
Dannemora prison as a lightning educator may not 
lead to an increase of law-breakers ambitious of 
thereby acquiring a rapid musical education. If this 
method should become epidemic there is a sad future 
in store for our old bandmasters when these musical 
convicts shall have served out their terms, and been 
let loose upon the community. The outlook is posi- 
tively painful to contemplate and calls for the serious 
consideration of our Albany legislators as to whether 
music should be introduced into the curriculum of 
such convict conservatories.— American Musician. 
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CURRENT TOPICS. 

HE spirit of reform seems lively, not only in the 
T law, but in Church and Congress. A very vig- 
orous effort is being waged in ecclesiastical councils 
to weed out from the Creed some of the preposter- 
ous dogmas which nobody can understand or recon- 
cile with humanity or common sense, and which 
give to infidels a just ground for railing at religion. 
Of course there is a considerable minority of the 
clergy, resembling the anti-codifiers in the law, who 
have accepted these hoary absurdities so long that 
they are sacred to them. But what mankind are 
loudly demanding is a reasonable religion, and they 
seem likely to get it. Still more pertinent to our 
purposes is the determined effort in the House of 
Representatives at Washington to break down the 
old rule or custom that the minority may sit in their 
places to form a quorum, and enable them to make 
speeches, and destroy a quorum, and prevent the 
transaction of public business by refusing to vote. 
This may be described as the doctrine of constructive 
absence. We care not which party seeks to avail 
itself of it —and it must be confessed that the party 
now dominant has been as great a sinner in the past 
at times as the party in the minority now is—it is 
aridiculous and unjust rule. That a legislator can 
be present for the purpose of discussion, and yet 
constructively absent for the purpose of taking the 
vote, while actually personally in his seat, and so 
able at will, and for any length of time, to stop 
public business, is a dogma the mere statement of 
which carries its own refutation. It reminds one 
of the Irish gentleman who wanted his portrait 
painted, with his servant, ‘‘ not in plain sight, but 
hard by, within aisy call.” That this notion has no 
possible footing in law is demonstrated by the Ohio 
case, which we publish in our Notes of Cases this 
week, and which appears very opportunely to 
strengthen the position of the majority in Congress. 
But the case as put by Speaker Reed is still stronger. 
As is not ordinarily the fact in municipal councils, 
the House of Representatives, through its officers, 
has power to send out for absentees, and compel 
them to come in to form a quorum. Now what a 
foolish display and exercise of power this would be, 
if being in, they could break the quorum by sitting 
silent and refusing to vote! They may refuse to 
vote. No human power can compel them to vote. 
But they cannot thus destroy the effect of the vote 
of the others. They are present, and must be 
counted whether they vote or not. The proposi- 
tion is really too plain to warrant argument, and we 
note that no one of the good lawyers of the minor- 
ity has had the audacity to defend the obstructive 
tactics of his party. This is not a matter of mere 

Vor, 41— No. 8, 





politics, but a serious question of power to carry on 
the government. We hope that the proposed Code 
on this point will settle it for all time. 


‘Like their English neighbors, the Dutch found- 
ers of New Amsterdam were Protestants. Though 
not Puritans, though perhaps less fanatical in the 
degree that they were more phlegmatic than the 
‘ pilgrim’ devotees, they were hardly behind them 
in the spirit of intolerance. They permitted no re- 
ligious exercises but those of the Dutch Reformed 
creed. They imprisoned, flogged, banished and 
otherwise maltreated Quakers and Baptists, and any 
who extended to them even the common acts of hu- 
manity. They proscribed Lutherans as well as 
‘Papists.’ Their Criminal Code was not less bar- 
baric than that of the Yenghes, and their torture of 
prisoners to extort confessions of guilt or discovery 
of accomplices was diabolical.” The foregoing, 
from The Law, the yellow-covered legal magazine, 
is an exaggeration. A careful authority says that 
‘when the Puritans were hanging witches and 
Quakers, and whipping and banishing Baptists, the 
unhappy refugees found a safe asylum among our 
much ridiculed Dutch ancestors. There was but one 
trial for witchcraft in New Amsterdam, and that re- 
sulted in acquittal. Slavery existed only in the 
mildest form; we read of a master applying to the 
court for leave to chastise his negro wench for mis- 
conduct. The Jesuit fathers, fleeing from the In- 
dians, were welcomed and protected. The Indians 
too were protected from outrage.” The records of 
the colony contain only one instance of torture to 
extort confession. Mr. Gerard, from whom we 
gather this information, shows unquestionably that 
New Netherlands was the home of religious and 
political freedom on this continent. About the 
treatment of the Indians by the Dutch however, 
probably the least said the better. In trade the ab- 
origines were overreached, and in war they were 
barbarously treated by the scheming and hostile 
Dutch. The foot of the fur-buyer, which weighed 
a pound, was heavy on the Indians in more ways 
than one. But due credit should be given to the 
Dutch for their civil and religious tolerance, and 
their humanity in the administration of justice. 


The Fair bill sticks in our Legislature, and it ought 
not to be passed without a very careful conside- 
ration of its constitutionality. This phase of it has 
been lost sight of in the eagerness of both parties 
to get the Fair for New York, and the determina- 
tion of each to have the handling of the money. It 
is our impression that the bill is unconstitutional. 
It is said to have been carefully drawn by eminent 
lawyers with the purpose of avoiding constitutional 
objections, but if they have succeeded, it is only by 
‘‘whipping the devil around the stump.” It will 
not be pretended that there is any demand for a 
new public park in New York city, or that if there 
is, the ordinary and proper purposes of a public 
park will be subserved by filling it up with far 
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buildings. The idea is a mere trick and evasion, 
and on a contest all the circumstances and facts will 
be open to consideration by the courts. It reminds 
us of the unsuccessful attempts by the Legislature 
to evade the mandate of the Constitution in the 
formation of municipal police districts, by tacking 
on to a city a few acres of adjoining country towns 
which needed no police. An example of this we 
recall in People v. Albertson, in respect to the Troy 
police bill. Now if the court took notice that 
taking a few acres of Greenbush and Brunswick 
and the village of Green Island, which did not ask 
for and did not need any police, and attaching them 
to Troy, did not constitute a valid police district, 
they will take notice that nobody has asked for or 
wants any new public park in New York city at an 
expense of ten millions, to put up fair buildings, 
and that the scheme is a mere device to enable the 
city to get the Fair, by enabling it to tax all its 
citizens, willing or unwilling, for it, and to take 
away their lands from them by the exercise of the 
power of eminent domain. Let those who want the 
Fair pay for it, and reimburse themselves by the 
enormous profits which they predict, but let the Leg- 
islature hesitate about heaping up an Ossa of debt 
upon a Pelion, under the warrant of a law which is 
open to grave constitutional doubt. It looks to us 
like an evasion of the Constitution. Judge Allen 
said, in People v. Albertson, 50 N. Y. 55: “An act in 
evasion of the terms of tlie Constitution, as prop- 
erly interpreted and understood, and frustrating its 
general and clearly-expressed or necessarily-implied 
purpose, is as clearly void as if in express terms for- 
bidden. A thing within the intent of a Constitution 
or statutory enactment is, for all purposes, to be 
regarded as within the words and terms of the law. 
A written Constitution would be of little avail as a 
practical ‘and useful restraint upon the different de- 
partments of government if a literal reading only 
was to be given it, to the exclusion of all necessary 
implications, and the clear intent ignored, and slight 
evasions, or acts palpably in evasion of its spirit, 
should be sustained as not repugnant to it.” 


It seems as if England would soon enable persons 
on trial for crime to testify for themselves in all 
cases, as they may now in several. Such has been 
the rule in this State for twenty years, and in many, 
if not most, of the other States it is the rule, and 
nothing is ever heard against its working. The 
London Law Journal says: “‘The most interesting 
point to lawyers in connection with Reg. v. Parke 
is that the defendant might have been, but was not, 
himself tendered as a witness. It may perhaps not 
be in the knowledge of all that by the recently- 
passed Law of Libel Amendment Act, 1888 (51 and 
52 Vict., chap. 64), § 5, ‘every person charged with 
the offense of libel before any court of criminal ju- 
risdiction, and the husband or wife of the person so 
charged, shall be competent, but not compellable, 
witnesses on every hearing at every stage of such 
charge.’ Similar provisions are to be found in the 
Prevention of Cruelty to Children Act, 1889, § 7; 








the Coal Mines Regulation Act, 1887, § 62, subsee, 
2; the Criminal Law Amendment Act, 1885, § 20; 
the Sale of Food and Drugs Act, 1875, § 21; the 
Conspiracy and Protection of Property Act, 1875, 
§ 11, and in the Licensing Act, 1872, § 51, subsec. 4, 
There are therefore now no less than seven statutes 
which set aside the old rule that on a criminal 
charge the evidence of the accused person is inad- 
missible. For how long, may it be asked, is this 
anomalous state of things to continue? Many are 
the government bills to render the evidence of ac- 
cused persons admissible generally, which have fol- 
lowed the recommendaiions of the Royal Commis- 
sion to which the Criminal Code bills of 1878 were 
referred, and which have passed their second read- 
ing with no dissentient voice, except from the Home 
Rule benches. Not a single exception, so far as we 
are aware, has been raised to the working of the 
Criminal Law Amendment Act, 1888, under which, 
at every Assizes, the evidence of prisoners accused 
of the gravest offenses is habitually given. We 
earnestly hope that the government will see its way 
during the ensuing session to re-introduce a general 
measure of the character now adopted in so many 
special cases with such conspicuous success, and to 
insist on such a measure being placed upon the stat- 
ute book.” 


Our chief justice, Corliss, of North Dakota, has 
been uttering some vigorous sentiments against the 
legalizing of lotteries in the new State. This may 
not be a wise move on his part in a political sense, 
but we are glad to see that the ALBAny Law Jour- 
NAL’s chief justice has a soul above politics and 
party control. There has no doubt been a tremen- 
dous influence in favoring the introduction of legal- 
ized gambling in the infant State, and legislators 
and the press and a large part of the people have 
been dazzled by the promises of sudden and easy 
wealth. On asmaller scale, the danger recalls the 
attempt to legalize slavery in Kansas. The sneerof 
“bleeding Kansas ” has passed into a sacred appel- 
lation. So at some day will the people of North 
Dakota be grateful to the faithful few who put 
honor above gain, and raise their voices against the 
State’s approval of this demoralizing and dangerous 
scheme. People will buy lottery tickets, it is said, 
and so why not let the State make a little money 
out of it? The same argument will apply to gam- 
bling-houses and houses of ill-fame. Why not le- 
galize these also? Offenses must come, but woe 
unto him by whom the offense cometh. In the city 
of New York, where we are at present, we observe 
with pain a tendency in certain flippant and imma 
ture legal circles to sneer at the attempt of Chief 
Justice Corliss to keep lotteries out of his State. 
We have no sympathy with these. We heartily give 
our adherence to these words from his address, 
which the lottery gamblers call his proclamation: 
‘‘The State will not rise to the dignity of a gam- 
bler. In the society of the States it will be scorned, 
spewed out and loathed as the pimp of gamblers; 
the procurer for a filthy price of victims for organ 
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jzed gambling, by legalizing and holding out to the 
world as right and moral that infamy of imfamies, 
the Louisiana State Lottery. Many acknowledge 
that it is morally wrong, and yet favor the scheme, 
because of our poverty. Shall a judge sell his honor 
to avert bankruptcy? Shall President Harrison turn 
the wheel of fortune — nay, worse, lure victims to 
the gambler’s den — because bankruptcy stares him 
in the face? And shall North Dakota have less 
honor than they? Shall we go before the world 
with grotesque infamy, presenting to the gaze of 
nations that prodigious birth, the twins of prohibi- 
tion and legalized gambling? Better that prohibi- 
tion be strangled than call gambling the child of 
the State.” 


NOTES OF CASES. 


N Rushville Gas Co. v. City of Rushville, Supreme 
Court of Indiana, December 10, 1889, it was 
held that a resolution may be legally adopted by 
the vote of three of the six members of a city coun- 
cil, where the other three are present, but refuse to 
vote, as the vote of the majority of the quorum 
present is effective. Elliott, J., said: “The ques- 
tion is, does the fact that three of the members pres- 
ent declined to vote authorize the conclusion that 
the resolution was not legally adopted? In our 
judgment, it does not. The rule is that if there is 
aquorum present, and a majority of the quorum 
vote in favor of a measure, it will prevail, although 
It is 


an equal number should refrain from voting. 
not the majority of the whole number of members 


present that is required. All that is requisite is a 
majority of the number of members required to con- 
stitutea quorum. If there had been four members 
of the common council present, and three had voted 
for the resolution, and one had voted against it, or 
had not voted at all, no one would hesitate to affirm 
that the resolution was duly passed; and it can 
make no difference whether four or six members are 
present, since it is always the vote of the majority 
of the quorum that is effective. The mere presence 
of inactive members does not impair the right of 
the majority of the quorum to proceed with the 
business of the body. If members present desire to 
defeat a measure, they must vote against it, for in- 
action will not accomplish their purpose. Their 
silence is acquiescence rather than opposition. 
Their refusal to vote is, in effect, a declaration that 
they consent that the majority of the quorum may 
act for the body of which they are members. The 
tule we have asserted is a very old one. The doc- 
trine is thus stated by one of the earliest writers on 
municipal corporations: ‘After an election has been 
properly proposed, whoever has a majority of those 
Who vote, the assembly being sufficient, is elected, 
although a majority of the entire assembly altogether 
abstain from voting, because their presence suffices 
to constitute the elective body, and if they neglect 
to vote it is their own fault, and shall not invalidate 
the act of the others, but be construed an assent to 
the determination of the majority of those who do 








vote.’ Willcock Mun. Corp., pt. 1, § 546. In a re- 
cent American work it is said: ‘Those who are pres- 
ent, and who help to make up the quorum, are ex- 
pected to vote on every question, and their presence 
alone is enough to make the vote decisive and bind- 
ing, whether they actually vote or not. The objects 
of legislation cannot be defeated by the refusal of 
any one to vote when present. If eighteen are pres- 
ent, and nine vote, all in the affirmative, the meas- 
ure is carried, the refusal of the other nine to vote 
being construed as a vote in the affirmative so far as 
any construction is necessary.’ Horr. & B. Mun. 
Ord., § 48. The principle involved is asserted in 
many cases. State v. Green, 87 Ohio St. 227; 
Launtz v. People, 113 Ill. 187; County of Cass v. 
Johnston, 95 U. S. 869; St. Joseph Tp. v. Rogers, 16 
Wall. 644; State v. Renick, 37 Mo. 270; Hverett v. 
Smith, 22 Minn. 53; Oldknow v. Wainwright, 2 
Burrows, 1017; King v. Bellringer, 4 T. R. 810; 
Inhabitants v. Stearns, 21 Pick. 148. We cannot 
agree with appellant’s counsel in the construction 
which they place upon the words of Judge Dillon 
found in section 279 of his work on Municipal Cor- 
porations, for as we read what the author says, it is 
directly against the appellant. What is said by 
Judge Dillon is this: ‘ So if a board of village trus- 
tees consists of five members, and all, or four, are 
present, two can do no valid act, even though the 
others are disqualified by interest from voting, and 
therefore omit or decline to vote; their assenting to 
the measure voted for by the two will not make it 
valid. If three only were present, they would con- 
stitute a quorum; then the votes of two, being a 
majority of the quorum, would be valid; certainly 
so, where the three are all competent to act.’ In the 
first sentence Judge Dillon refers to cases where 
there is not a quorum present, because there is not 
the requisite number of qualified members in attend- 
ance. He is speaking of the effect of the presence 
of disqualified persons in that sentence, not of the 
effect of a vote of the majority of a quorum, com- 
posed of qualified members of the body. In the last 
sentence he speaks of a case where there is a quali- 
fied quorum present, and he instances such a case as 
we have here, for here four would bea quorum, and 
according to this rule, three of the four could adopt 
a measure if there were no opposing votes. The case 
referred to by the author in support of the proposi- 
tion embodied in the first sentence quoted is that of 
Coles v. Trustees, 10 Wend. 658. In that case three 
of five town trustees were disqualified from voting, 
and there was of course no quorum of competent 
members, and consequently no capacity to act. The 
court said: ‘The act requires three out of the five, 
or a majority to make a quorum. If there were but 
three present, then the votes of two, being a major- 
ity, would be valid. Here were five trustees, three 
of whom were incompetent to vote, by the act; and 
being so, it seems to me, so far as the vote was con- 
cerned, they were not trustees for any purpose.’ It 
is obvious therefore that no such case was before 
the court as that now before us; for here all the 
members were present, and the measure was adopted 
by a majority vote of the quorum, One of the cases 





144 


THE ALBANY LAW JOURNAL. 











cited in support of the proposition contained in the 
second sentence of the section quoted by us is that 
of Warnock v. City of Lafayette, 4 La. Ann. 419, 
wherein it was held that a statute requiring a two- 
thirds vote to pass a measure meant two-thirds of 
the quorum present, and not two-thirds of the en- 
tire membership of the city council. Another case 
cited is Buell v. Buckingham, 16 Iowa, 284, in which 
the opinion was written by Judge Dillon himself, 
and where it was held that a majority of a bare quo- 
rum may bind the corporation. The opinion quotes 
with approval from the opinion of Lord Mansfield 
in Rex v. Monday, Cowp. 538, this language: ‘When 
the assembly are duly met, I take it to be clear law 
that the corporate act may be done by the ma- 
jority of those who have once regularly constituted 
the meeting.’ The opinion also approves Chancellor 
Kent’s statement that ‘a majority of the quorum 
may decide.’ 2 Comm. 293. The decision in the 
case of State v. Porter, 113 Ind. 79, lends no support 
to the appellant’s argument, and the reasoning of 
the court is strongly against it. The point actually 
decided was that no act could be lawfully done un- 
less a quorum was present, but it was said: ‘The 
general rule is that when a council or collective 
body, consisting of a given number of members, is 
authorized by statute to do an act, or to transact 
business, authority is thereby given to that body to 
act upon the subject committed to it, or to transact 
the business which it is authorized to conduct, 
whenever a majority of the members thereof are 
lawfully present. Cush. Parl. Law, § 247. The 
body cannot act without the presence of a quorum, 
and the act of the quorum is the act of the body. 
State v. Wilkesville Tp., 20 Ohio St. 288; McFarland 
v. Crary, 6 Wend. 298.’ The logical sequence, 
from the premises thus laid down, is that the vote 
of the majority of the quorum present is effective.” 
This case is of great interest as warranting the re- 
cent rulings of Speaker Reed. 


In Whiton v. Harmon, 55 Hun, 552, it was held 
that a devise conditioned on the devisee’s living 
separate from his wife, is void. The court said: 
‘*Tt is to be observed that there is no allegation 
that it was for any fault of hers that Jacob H. was 


living separately from his wife. Indeed the con- 
trary may be inferred from the allegations of the 
complaint. Jacob H. ought to live with his wife, if 
she had given him no ground, by any fault of hers, 
for living separately. It was his duty to support 
her and give her the comfort of his society. What+ 
ever her social position had been, or whatever her 
religious views were, he had made her his wife, and 
the laws of God and of man required him to be a 
faithful husband to her. On what pretext a Minne- 
sota court may have pretended to free him from 
this duty we cannot say. Longer experience seems 
to have satisfied him that the proceeding was in- 
valid, and he resumed the relations which should 
never have been interrupted. The question here is 
not strictly on the validity of restraints on marriage. 
The question is whether a condition subsequent, in- 





tended to prevent a husband from living with his 
wife, should be sustained. The only case cited by 
plaintiff similar at all to the present is that of 
Cooper v. Remsen, 5 Johns, Ch. 459. There a father 
gave a legacy of so much a year to his daughter 
during her separation from her husband. At the 
time of making the will the daughter and her hus- 
band lived separately. At the death of the testator 
they were living together. Afterward they sepa- 
rated for a year; then lived together for some few 
years, when the husband died. It was held that she 
was not entitled to the annuity during the separa- 
tion of a year. This decides nothing on the point 
in question. The same will had previously been 
before the court in 8 Johns. Ch. 382, and a remark 
there made is important: ‘ The provision may have 
been humanely intended to provide a suitable main- 
tenance for a deserted child.’ That case was de- 
cided when, to a greater extent than at present, the 
wife was dependent upon the husband and on his 
property. A provision for a deserted wife might be 
humane; but a provision to induce the husband to 
desert would be quite different. In the present case 
if the testatrix had provided for the abandoned 
wife of Jacob H., as long as he lived separately 
from her, avery different case would have been pre- 
sented. But here the testatrix seeks to bribe the 
husband to continue the abandonment of the wife, 
which he had entered upon. In Potter v. McAlpine, 
8 Dem. 108, at p. 123, a clause of a will was consid- 
ered which made a gift to a son of the testator, con- 
ditioned on his not living with or supporting his 
wife, and it was held void as contrary to public 
policy and good morals. Several cases are there 
cited, to which we refer. Tennant v. Braie, Tot- 
hill, 78; Brown v. Peck, 1 Eden Ch. 140; Conrad v. 
Long, 33 Mich. 78. In this last case there was a 
devise to a married woman, if she should conclude 
not to live with her present husband; if she should 
continue to live with him, then to another person. 
It was held that she took absolutely. In Wilkinson v. 
Wilkinson, L. R., 12 Eq. 604, a testatrix gave prop- 
erty to her niece, the wife of W., who was living 
and doing business in Skipton, with a condition 
that all the niece’s interests should cease ‘should 
she not cease to reside in Skipton within eighteen 
months of my death.’ The condition was held void. 
See also Wren v. Bradley, 12 Jur. 168; 2 Wms. 
Ex’rs, 1264 (1373), (6th Am. ed.) and cases there 
cited. It seems to us then that this condition was 
void. We are not called upon to decide as to the 
effect this condition would have if Jacob H. had 
been validly divorced from his wife for the only 
cause recognized by the law of this State.” 


WILL — BEQUESTS TO CHARITABLE USES. 


NEW JERSEY COURT OF ERRORS AND APPEALS, DE 
CEMBER 12, 1889. 
GEORGE V. BRADDOCK. 
A testamentary disposition, for the purpose of circulating thé 
works of Henry George on the land question, etc., isa 
charitable use. 
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PPEAL from Court of Chancery; Bird, vice-chan- 

cellor. 

“Lastly. All the restand residue of my estate, of 
any and every form, kind and description whatsoever, 
[hereby give, devise and bequeath, under the name of 
‘The Hutchins’ Fund,’ to Henry George, the well- 
known author of ‘ Progress and Poverty,’ his heirs, ex- 
ecutors and administrators, in sacred trust, for the 
express purpose of ‘spreading the light’ on social and 
political liberty and justice in these United States of 
America, by means of the gratuitous, wise, efficient 
aud economically conducted distribution all over the 
land of said George’s publications on the all-important 
land question, and cognate subjects, including his 
‘Progress and Poverty,’ his replies to the criticisms 
thereon, his ‘Problems of the Times,’ and any other 
of his books and pamphlets which he may think it wise 
and proper to gratuitously distribute in this country: 
provided, first, that said George, his heirs, executors 
and administrators shall regularly furnish true annual 
reports of the management and disbursement of the 
said ‘Hutchins’ Fund’ to the paper called The Irish 
World and the American [ndustrial Liberator, or its 
acknowledged successor, and shall also annually mail, 
or otherwise send, a copy of said paper, containing 
such annual report, to each of the following persons, 
to-wit: my aforementioned wife, Mary Hutchins, now 
of this place, William S. Wood, now of Parker, county 
of Randolph, State of Indiana, and James Hutchins, 
now of Selma, county of Delaware, and State of Indi- 
ana; and provided, second, that said George, his heirs, 
executors and administrators, shall cause to be in- 
serted or printed, opposite the title page of every free 
copy of his books distributed by means of this fund, 
this, my solemn request, virtually, to-wit, that each 
recipient shall read it, and then circulate it among 
such neighbors or other persons as in his best judg- 
ment will make the best use of it. In testimony 
whereof I have hereunto set my hand and seal, and 
publish and declare this to be my last will and testa- 
ment, in the presence of the witnesses named below, 
this eighth day of September, in the year one thou- 
sand eight hundred and eighty-three. George Hutch- 
ins. (L. 8.]” 


John T. Woodhull and Samuel W. Belden, for appel- 
laut. 


Geo. A. Vroom and C. V. D. Joline, for respond- 
ents. 


Beastey, C. J. This is an execator’s bill, seeking a 
judicial exposition of the last will which he is called 
upon to execute. The instrument in question was ex- 
ecuted by one George Hutchins, whose domicile, at 
the time of his death, was in this State. It is dated 
28th day of February, 1887, and it contains a residuary 
clause, that is set forth at large in the statement of 
facts prefacing this opinion. In that clause the testa- 
tor has set apart property to be devoted to the propa- 
gation of certain designated works, as will hereafter 
appear, and the question propounded to this court is 
whether such testamentary disposition is to be estab- 
lished as a charitable use. 

It is familiar learning, that from the enumeration of 
certain subjects in the statute of Elizabeth, and from 
the judicial expositions of that act, there have been 
evolved certain defined classes of testamentary gifts 
that are now universally admitted to be, in the esti- 
Mation of the law, charitable uses. With regard to 
such classes, debate and doubt have ceased, and con- 
sequently all examination of the grounds upon which 
such classification has been justified would, at the 
Present time, be profitless, and nothing better than 
empty pedantry; for it is obvious that the instance 
now before this court belongs, so far as the testamen- 
tary intent is concerned, to one of such established 





classes. ‘I'he testator’s direction is that the property 
desiguated by him shall ** constitute a sacred trust, for 
the express purpose of spreading the light on social 
and political liberty and justice in these United States 
of America.’’ That such a purpose is a charitable use, 
according to the legal import of those terms, is self- 
evident, in view of the present state of the decisions 
on that subject. Consequently, if there be any ille- 
gality in this testamentary disposition, of necessity, it 
must reside in the methods contrived by the testator 
for the fulfillment of such legitimate purpose. Those 
methods are described by the testator in these words, 
viz.: **The gratuitous, wise, efficient and economi- 
cally conducted distribution all over the land of said 
George’s publications on the all-important land ques- 
tion, and cognate subjects, including bis * Progress 
and Poverty,’ his replies to criticisms thereon, his 
‘Problems of the Times,’ and any other of his books 
and pamphlets which he may think it wise and proper 
to gratuitously distribute in this country.” It is now 
urged that the doctrines taught in the works thus 
designated are of such a character that the court will 
not permit their dissemination. The inquiry thus 
started should be preceded by a consideration of the 
rule or test applicable in such affairs. It is plain that 
such rule has but little to do with the ordinary canons 
of criticism. For present purposes the scientific or lit- 
erary value of these works are not to enter into the ac- 
count. If I should say that I have concluded, which is 
the truth, that these works of Mr. George have greatly 
elucidated and enriched, in many ways, the subjects 
of which they treat, and that they are very valuable 
contributions to the science of economics, it would not’ 
be shown that a step had been taken in the path of 
present duty. It is not to be doubted that the public 
circulation, by virtue of a charitable use, of the works 
of Sir Robert Filmer, which maintain the divine right 
of kings, would be entitled to the judicial imprimatur 
equally with a treatise on government under the sig- 
nature of John Locke. It matters not in the least to 
the judicial inquiry whether the instrumentalities ap- 
pointed by the donor to fulfill his purpose be good or 
bad, fit or unfit; whether they be the best possible, or 
the worst possible. Inthis particular the largest dis- 
cretion resides, and properly resides, in the creator of 
the trust. These public benefactions are properly re- 
garded as matters of great interest to the community; 
as entitled to the most favorable reception by the 
courts, and to their amplest protection. It is not sur- 
prising therefore that it has heretofore been under- 
stood that the entire restriction imposed by the law 
on such donations is that comprised in a single sen- 
tence: **The writings to be circulated must not be, 
when considered with respect to their purpose and 
general tendency, hostile to religion, to law or to 
morals.” The rule, in this definite form, in my opin- 
ion, has been by repeated adjudications thoroughly 
established; and the only difficulty inherent in the 
subject is to properly select the writings to which it is 
applicable. 

Regarding, then, this principle of proscription as set- 
tled, the question arises, has it been applied by the 
vice-chancellor in the present instance? It has not 
been, and could not be, reasonably alleged that the 
writings now in question are either sacrilegious or im- 
moral; but the argument proceeds exclusively on the 
theory that the doctrines they teach are antagonistic 
to the law. It was urged that this was the case, by 
reason of the hypothesis of this author respecting the 
title to land. The view on that subject expressed by 
Mr. George is that the earth belongs to mankind, and 
is a heritage that is inalienable, and that, conse- 
quently, one generation, or a series of generations, of 
men, cannot, either by act or omission, debar a suc- 
ceeding generation from claiming its own. The doc- 
trine therefore inculcated is that no private absolute 
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ownership in land can rightfully exist; the conse- 
quence being that the public, as the real proprietor, 
has the right to regain possession of all property of 
this nature by the use of any legal method. The de- 
cree appealed from avoids the charitable use attempted 
to be created, and the principle of decision is thus 
stated in the opinion pronounced. The vice-chancel- 
lor says: ** Clearly, the author, in these passages, not 
only condemns existing laws, but denounces the fact 
that the title to land in private individuals is secure as 
robbery—as a crime. It is this aspect of the case which 
leads me to the conclusion that the court ought to re- 
fuse its aid in enforcing the provisions of this will. 
Whatever might be the rights of the individual au- 
thor, in the discussions of such questions in the ab- 
stract, it certainly would not become the court to aid 
in the distribution of literature which denounces as 
robbery—as a crime—an immense proportion of the 
judicial determinations of the higher courts. This 
would not be charitable. Society has constituted 
courts for the purpose of assisting in the administra- 
tion of the law, and in the preservation of the rights 
of citizens, and of the public welfare; but I can con- 
ceive of nothing more antagonistic to such purpose 
than for the courts to encourage, by their decrees, the 
dissemination of doctrines which may educate the 
people to the belief that the great body-of the laws 
which such courts administer concerning titles to land 
have no other principle for their basis than robbery.” 
A single glance at the rule of judgment here pro- 
pounded will suffice to show that it is one of entire 
novelty. It dves not appear to have been suggested, 
or even alluded to, in any former consideration of the 
subject. Stripped of unnecessary terms, in its ulti- 
mute analysis it promulges this far-reaching principle: 
that a court of law will not, in view of the purposes 
for which it was instituted, lend its aid by its decree 
to the agitation of the question whether the laws 
which it is in the habit of executing bave or have not 
any better foundation than wrong and injustice. In 
this analysis I have of course disregarded the presence 
of the term ‘‘robbery” in the foregoing quotation 
that gives the ratio decidendi in the court below, be- 
cause I am well aware that the learned vice-chancellor 
did not put his judgment, either in whole or in part, 
upon a mere epithet or turn of phrase. I have also 
put, in a general form, the judicial proposition, be- 
cause it would be manifestly absurd to declare that 
the courts will not assist in providing for a discussion 
of the existing title to land, but that such refusal does 
not extend to the discussion, in a similar way, of the 
title to personalty and personal rights. It seems inev- 
itable that the proposed principle of judgment must 
be applicable to the whole field of established law, if it 
be applicable to any part of it. And before leaving 
this formula, that embraces the ground of decision in 
the court below, it is important to observe that its ex- 
pressions convey the idea that all that the court does, 
or is required to do, in these instances, is to refuse to 
aid in the circulation of the writings that are im- 
pugned; but that in this respect they are misleading, 
for what the court does is to adjudge that it is not per- 
missible for any person to make provision for such cir- 
culation. The decree in this case frustrated the will 
of this testator, declared his trust void, and diverted 
the property invested in it in other directions. It 
would seem therefore that the rule in question should 
have been, and, if it is to be adopted, must be, thus 
formulated: that a court of equity will not permit the 
fulfillment of a testamentary use that is designed to 
circulate works that call in question any of the funda- 
mental rules and establishments of the law. 

The vice-chancellor educes this principle from a con- 
sideration of the functions and constitution of judicial 
tribunals; and if [ were to stand on that ground, and 
indulge in speculation, it must be confessed that my 








conclusion would be the opposite of that which he has 
arrived at. I cannot perceive for what reason the tes. 
tator’s scheme was designed to be educational with re. 
spect to an important branch of legal and economig 
science, and in his opinion the circulation of the works 
of Mr. George would contribute to the accomplish. 
ment of that purpose; therefore, viewing the subject 
from the standpoint suggested, [ could not, in theling. 
of judicial duty, have sanctioned a principle, that 
while it would repress the dissemination of the writ- 
ings of Mr. George, would undoubtedly lend its aid to 
the circulation of the reply of the Duke of Argyle, on 
the ground that the former are aggressive toward the 
legal establishment in question, while the monograph 
of the latter tends on that subject to quietism and 
public acquiescence. In such a situation, if I had pos. 
sessed the power, I should not only have sanctioned, 
but have favored, the propagation of any or all of 
these works, in the conviction that such discussions 
advance the cause, not of error; but of truth. If there. 
fore I were to accept the principle of judgment 
adopted by the vice-chancellor, [ should have been 
obliged to dissent from his conclusion. 

But, waiving such considerations, Jet us turn to the 
question how far the priuciple of decision under criti- 
cism will stand the touch of judicial authority. It is 
incompatible with judicial position to aid, if invested 
with such power, in the circulation of the works ofa 
learned and ingenious man, putting under examina- 
tion and discussion any part of the legal system. It 
would not seem to me that, as a judge, I was called 
upon to discard the use of means in the development 
of the law, which in every other science are regarded 
as absolute essentials. With respect to all intellectual ° 
creations, embracing, of course, laws and judicial in- 
stitutions, the most potent of all forces tending to im- 
provement and evolution are those of examination 
and discussion; and, recognizing them as the motive 
agents of progress, I sbould, very confidently, have 
coucluded that it was neither proper nor becoming in 
me, as a judge, to refuse to this testator the right to 
use them in this instance. According to the theory in- 
dicated, and, in some degree, expounded, in the begin- 
ning of this opinion, it is attempted to be shown, that 
on such occasions as the present, the index expurga- 
torius to be applied by the court is formed on the prin- 
ciple that only such works are to be proscribed as 
manifestly tend to violations of law, or to the corrup- 
tion of morals or religion. To this catalogue the court 
below, as has appeared, added a class comprising such 
writings as a court, from its inberent nature, could not 
properly or becomingly aid in circulating. It is evi- 
dent that this extension of the rule will not harmonize 
with any of the adjudged cases. A reference to two 
of such authorities will be a sufficient illustration. 
Both of these decisions are cited in the briefs of coun- 
sel, and are referred to in the opinion of the vice-chan. 
cellor without hostile comment. 

The first to which attention will be called is that of 
Thornton v. Howe, 31 Beav. 14. It was a case embrac- 
ing a charitable use, and the words of the bequest 
were, “to propagate the writings of Joanna South. 
cote.’’ The argument took place before Sir John Ro 
milly, who, upon looking into the works in question, 
found that their authoress was under the delusion 
that she was with child by the Holy Ghost; that she 
had conversations with the devil, and inter-commun- 
ings with the spiritual world. In view of these things 
the master of the rolls said: *‘ I have found much that, 
in my opinion, is very foolish, but nothing which is 
likely to make persons who read them either immoral 
or irreligious. I cannot therefore say that this devise 
of the testatrix is invalid by reason of the tendency of 
the writings of Joanna Southcote.” And afterward 
his further declaration is: ‘* But if the tendency wert 
not immoral, and although this court might consider 
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the opinions sought to be propagated foolish, or even 
devoid of foundation, it would not on that account 
declare it void, or take it out of the class of legacies 
which are included in the general terms, ‘charitable 
bequests.’”” It needs no comment to show that this 
decision is irreconcilable with the rule upon which the 
present case has been decided. The master of the 
rolls, concluding that the tendency of the works was 
not immoral or irreligious, assented to their circula- 
tion, although he was satisfied that the doctrines 
taught by them were foolish and without foundation. 

The second authority to which I shall refer is that 
of Jackson v. Phillips, reported in 14 Allen, 539. This 
controversy also related to a charitable use; the be- 
quest being of a fund, to trustees, to be expended, at 
their discretion, *‘in such sums, at such times, and 
such places as they deem best, for the preparation and 
circulation of books, newspapers, the delivery of 
speeches, lectures, und such other means as in their 
judgment will create a public sentiment that will put 
an end to negro slavéry in this country.’ The decis- 
jon of the court, in its own language, was: ‘‘ The be- 
quest itself manifests its immediate purpose to be to 
educate the whole people upon the sin of a man’s hold- 
ing his fellow-man in bondage; and its ultimate object 
—to put an end to negro slavery in the United States 
—in either aspect, a lawful charity.’ It is conspicu- 
ous that this decision is diametrically opposed to the 
rule under criticism. In the present case the decision 
was that the court would not help in the circulation 
of books that strove to show that private ownership in 
lands, the validity of which had been repeatedly rec- 
ognized by the courts, had no better foundation than 
robbery. In the reported case, the court helped the 
dissemination of writings whose object was to prove 
that the ownership of human beings, which was a spe- 
cies of property established by the Federal Constitu- 
tion itself, and sustained as such by repeated judg- 
ments both in the National and State courts, had no 
better foundation than sin. The legal rule imposing 
limits on charitable uses is one of great importance; 
and, influenced by that consideration, I have exam- 
ined with care the principle upon which the present 
ease has been decided, and my conclusion is that such 
principle does not consist with the authorities, and, if 
it were adopted by this court, would be productive of 
serious mischief. If sanctioned, the subject, with re- 
spect to the rights of donors in this field, would be in- 
volved in clouds and darkness, for instead of a rule we 
would have a speculation. By force of the prevalence 
of such a change, it may well be doubted whether it 
would not be altogether impracticable to disseminate, 
by means of a charitable use, the works of any of the 
leading political economists, either of the present or 
past age; for it is believed that none can be found that 
do not, in material particulars, make war, more or less 
aggressive, upon some parts of every legal system as it 
now subsists. Certain it is that neither the Political 
Economy of Mr. Mill, nor the Social Status of Mr. 
Herbert. Spencer, could be so circulated, for each of 
these very distinguished writers denies the lawfulness 
of private ownership in land. A principle bearing such 
fruits could not properly be introduced into our legal 
system, except upon the compulsion of irresistible au- 
thority. 

It is obvious that, by the application of the ordinary 
test, and which, it has been thus insisted, is, and 
always has been, the legal test, the works now in ques- 
tion do not come under the proscription of the law. It 
has been heretofore stated that they do not tend to the 
corruption of morals or religion, and it is equally evi- 
dent that they are not opposed to any legal rule or or- 
dinance. What these writings are calculated and were 
intended to effect is to cause the repeal, in a legiti- 
mate mode, of the laws at present regulating the title 
to land, and the substitution of a differeut system. It 





would seem to be quite out of the question for this 
court to declare that such an endeavor is opposed to 
the law, for it is simply a proposition to alter the law 
according to the law. 

The charitable use created in this will must be sus- 
tained, and the decree appealed from, to the end, must 
be reversed. 

Reversed unanimously. 


————_—___— 


MARRIAGE — DIVORCE — SUPPORT OF 
CHILDREN. 
INDIANA SUPREME COURT, DEC. 10, 1889. 


RaMSEY v. RAMSEY. 

A divorced wife cannot maintain an action against her former 
husband for the past support of their child, born after the 
divorce, where it appears that the custody and support 
of the child were voluntarily assumed by the mother, and 
there was no intent on the part of the father to neglect or 
abandon it. 


PPEAL from Circuit Court, Posey county. Wil- 
liam F. Parrett, judge. 


Ernest Dale Owen, for appellant. 
E. M. Spencer and Hovey & Menzies, for appellee. 


MiTrcHELL, C. J. The judgment from which this 
appeal is prosecuted was entered against the plaintiff 
below upon substantially the following facts, which 
appear in the pleadings: Margaret Ramsey, having 
been theretofore lawfully joined in marriage with 
Jobn L. Ramsay, obtained a divorce from him at the 
March Term of the Posey Circuit Court, in 1878. She 
was pregnant at the time with a child, begotten by her 
husband in wedlock, which was born shortly after the 
decree dissolving her marriage with the defendant 
was pronounced. Asa part of the decree the wife was 
awarded $300 as alimony, but notwithstanding the fact 
of her pregnaucy was averred in the complaint for di- 
vorce, there was no order concerning the future cus- 
tody or support of the expectant child. Living apart 
from her former husband, and possessed of no means 
of support except her earnings, tbe divorced wife as- 
sumed the custody of, and furnished the necessary 
support for, the child, without any request or promise 
from the father, who was possessed of sufficient 
means for its support and education. Having thus 
supported the child until it was nine years old, she in- 
stituted this suit against the father to recover for the 
maintenance and support of his child. 

The question is whether, upon the facts stated, a re- 
covery should have been allowed. The argument in 
favor of a reversal is predicated upon the proposition 
“that a father is bound for the necessaries furnished 
his minor child, and is bound to whomsoever shall 
keep and maintain his child during the first years of 
life, when it is helpless to provide for itself.” As sus- 
taining this proposition the following decisions are re- 
lied on: Haase v. Roehrscheid, 6 Ind. 66; Wallace v. 
Ellis, 42 id. 582; Kinsey v. State, 98 id. 351. Twoof the 
cases cited hold, in effect, that a father who is guar- 
dian of his minor child will not be allowed to assert a 
claim against the estate of his ward for its support, 
unless it is affirmatively shown that he was unable to 
furnish suitable support and education out of his own 
private means. As a reason for the ruling in those 
cases it is said, that by the common law, it is made the 
duty of parents to support their minor children, at 
least while they are incapable of supporting them- 
selves. The correctness of the ruling in the cases cited 
cannot be doubted. In the other case nothing more 
is decided than that a father who is ready, able and 
Willing to support his minor children at home cannot 
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be held liable to another who, without his assent, sup- 
ports them abroad. ‘This decision affords scant sup- 
port to the appellant’s position. While it is true be- 
youd any question that the common law enjoins upon 
parents the duty of protecting, educating and main- 
taining their children, it is also true, that in the ab- 
sence of statutes, the common law never afforded any 
means of enforcing this obligation. In the language 
of Lord Eldon in Wellesley v. Duke of Beaufort, 2 Russ. 
3-23: ‘* The courts of law can enforce the rights of the 
father, but they are not equal to the office of enforcing 
the duties of the father.’’ The duty of the father to 
protect, educate and support his tender infant child, 
for whose being he.is responsible, is not only a plain 
precept of universal law and natural justice, but is 
enjoined by the positive teachings of the Christian re- 
ligion. 

However clear and imperative the duty, or sacred 
the obligation, of parental support, it is open to serious 
consideration whether it does not fall within that 
class of imperfect obligations or moral duties, the en- 
forcement of which, according to the common law, it 
was deemed wise to leave to the impulses of natural 
affection, rather than that it should be committed to 
unrestrained regulation in the courts. The delicate 
parental duty which requires of a child submission to 
reasonable restraint, and demands habits of propriety, 
obedience and conformity to domestic discipline, may 
induce a minor to abandon his father’s home, rather 
than submit to what may seem to the parents proper 
discipline, and necessary restraints of the household. 
It would be intolerable if any one who should choose 
to furnish a minor necessaries, under all circum- 
stances, could compel the father to answer to a court 
or jury concerning the propriety of the family disci- 
pline. If this were allowed, a child impatient of pa- 
rental authority might be incited to set at naught all 
reasonable domestic control by holding over his 
father's head the alternative of allowing him his way 
at home, or of paying for his support abroad. Accord- 
ingly, it has been said no one shall take it ‘*upon bim 
to dictate to a parent what clothing the child shall 
wear, at what time it shall be purchased, or of whom. 
All that must be left to the discretion of the father or 
mother.” Bainbridge v. Pickering, 2 W. Bl. 1325. It 
is therefore the settled rule of law in England, as well 
asin this country, that however derelict a father may 
have been in the discharge of his parental duty, he is 
under no legal obligation, in the absence of statutory 
enactment, to remuuverate one who may have fur- 
nished necessaries or afforded relief to his minor child, 
unless either an express promise to pay, or circum- 
stances from which such a promise may be implied, 
can be shown. Gotts v. Clark, 78 Ill. 229; McMillen v. 
Lee, id. 443; Freeman v. Robinson, 38 N. J. Law, 383; 
Hunt v. Thompson, 3 Scam. 180; Gordon v. Potter, 17 
Vt. 348; Varney v. Young, 11 id. 258; French v. Ben- 
ton, 44 N. H. 30; Townsend v. Burnham, 33 id. 277; 
Raymond v. Loyl, 10 Barb. 483; Blackburn v. Muckey, 
1 Car. & P. 1. See Schouler Dom. Rel., § 241, and notes; 
Tyler [nf., §§ 190,191. Thus in Kelly v. Davis, 49 N. 
H. 187, where a father had been guilty of a palpable 
omission of duty in turning his son adrift upon the 
world, with little education or ability to take care of 
himself, it was held in an elaborate opinion, in which 
the authorities were fully reviewed, that the father 
was not liable to one who had furnished him with 
necessaries, in the absence of a contract, express or 
implied. Iu that case the court declared the conclu- 
sion * that a parent cannot be charged for necessaries 
furnished by a stranger for his minor child, except 
upon @ promise to pay forthem, and that such promise 
is not to be implied from mere moral obligation. 
* * * But the omission of duty from which a jury 
may find a promise by implication of law must be a 





legal duty, capable of enforcement by process of law.’’ 





=== - J 
The further conclusion was declared that it would be 
a question for the jury in each case, taking into gon- 
sideration all the circumstances connected with the 
parent’s neglect, as indicating his intention, views ang 
purposes with regard to the wants of the child, whether 
or not the facts were sufficient to warrant the finding 
of « promise, express or implied. Quoting from Chitty, 
this court said, in Hollingsworth v. Swedenborg, 49 Ind, 
878: ‘Though, independently of an express contract, 
or one implied from particular favts, a father cannot 
be sued for the price of necessaries provided for his 
infant son, yet very slight circumstances will suffice 
to justify a jury in finding a contract on his part.” So 
in Shelton v. Springett, 20 Eng. Law & Eq. 281, it wag 
held that a father is not liable on a contract made by 
his minor child, even for necessaries furnished, unless 
an actual authority be proved, or the circumstances be 
sufficient to imply one. In Mortimore v. Wright, 6 
Mees. & W. 482, Lord Abinger, C. B., declared that “in 
point of law, a father who gives no authority, and en- 
ters into no contract, is no more liable for goods sup. 
plied to his son than a brother or an uncle or a mere 
stranger would be;” and he said further that “ the 
mere moral obligation on the father to maintain his 
child affords no inference of a legal promise to pay his 
debts.” On the other hand, it has sometimes been 
said, where a parent fails to discharge the natural ob- 
ligation resting upon him, by neglecting to provide 
necessaries for his infant children, that any other per- 
son who supplies them will be deemed to have con- 
ferred a benefit upon the delinquent parent, for which 
the law raises an implied promise on his part to make 
compensation. Van Valkinburgh v. Watson, 13 Johns. 
480; Reynolds v. Sweetser, 15 Gray, 78. 

While we should hesitate to declare that a father is 
not in any sense under a legal, as well as a moral, obli- 
gation to nurtnre and maintain his minor child during 
the tender years of infancy and helplessness, we do 
give full recognition to the rule, which lies at the 
foundation of all the cases, that the right of a third 
person to recover, who has discharged the obligation 
of the father, and supplied his offspring with neces- 
saries which he neglected to furnish, must in every in- 
stance be predicated upon a contract, express or im- 
plied. White v. Mann, 110 Ind. 74; Horn v. Eberhart, 
17 id. 118; Wiggins v. Keizer, 6 id. 252; Schouler Dom. 
Rel., § 241. It would be futile as well as hurtful to at- 
tempt, by any general statement, to luy down a rule, 
or otherwise describe the circumstances under which 
the law would imply a promise on the part of a father 
to pay for necessaries supplied by another to his minor 
child. Surely it would be safe, on the other hand, to 
say, ifa father should purposely abandon his child, or 
cast it out helpless upon the world, under such circum: 
stances that but for the intervention of another the 
life or health of the infant would be imperiled, the 
parent would not be heard to say that hedid not come 
under an implied obligation to pay for doing that 
which it was his duty todo. On the other hand, if a 
minor child, who had reached years of discretion, 
should abandon the parental roof, even though it were 
with the consent of his parents, in order to escape do- 
mestic discipline or parental restraint, it could not 
reasonably be inferred that he carried with him, by 
legal implication, the right to pledge his father’s credit 
for support. Weeks v. Merrow, 40 Me. 151; Angel ¥. 
McLellan, 16 Mass. 27. Slight evidence may sometimes 
warrant the inference that a contract for the infant’s 
necessities is sanctioned by the father, and the evi- 
dence of a contract may grow out of an infinite variety 
of circumstances. A relation which the law recognizes 
as contractual may arise between parties in three 
ways: (1) The terms of the agreement may have been 
uttered, avowed or expressed at the time it was made, 
in which an express contract results. (2) Circumstances 
may have arisen, or acts may have been done, which 
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according to the dictates of reason and justice, and the 
ordinary course of dealing, or the common under- 
standing of men, show a mutual intention to contract, 
jn which case an implied contract arises. Day v. Caton, 
119 Mass. 513; Add. Cont. 23; 3 Am. & Eng. Cyclop. 
Law, 861. (3) There may have been no intention to 
contract at all, and yet one may have come under a 
legal duty to another of such a character that the 
Jaw precludes him from asserting that he did not agree 
to perform it, and thus, by fiction of law, a contract 
results by construction or implication. Hertzog v. 
Herteog, 29 Penn. St. 465. Implied or constructive 
contracts of this latter class are similar to the con- 
structive trusts of courts of equity. They arise out of 
a state of facts from which the law alone, contrary to 
the intention of the parties, produces the obligation 
by compulsion or “‘ by force of natural equity.” Peo- 
ple v. Speir, 77 N. -Y. 144-151; Wright v. Moody, 116 
Ind. 175. It is, of course, plain enough that there was 
no express contract in the present case to pay for the 
support of the child.‘ It seems equally plain, from all 
the circumstances, that there was no mutual intention 
on the part of the father and mother that the latter 
should be compensated for the support of the child. 
When the marital relation was dissolved the mother, 
by the decree of nature, was the necessary custodian 
of the child, and it was then certain that she must re- 
main its custodian ‘until it should arrive at an age 
when maternal care was no longer indispensable. Pos- 
sibly, if she had offered then, or at any subsequent 
time, to surrender the child to the custody of the 
father, and he had refused to accept it, the law might 
have implied a promise to pay for its future support. 
The mother chose however to indulge the better in- 
stincts of her nature, and keep her child. While she 
retains the custody and society of the child, unless she 
does 80 in consequence of the refusal of the father, the 
law will not imply a mutual intention to make or re- 
ceive compensation for its support. The right to the 
custody and services of the child, and the obligation to 
support and educate, are reciprocal rights and obliga- 
tions, unless otherwise fixed by judicial decree. Hus- 
band v. Husband, 67 Ind. 583; Johnston v. Onsted, 
(Mich.) 42 N. W. Rep. 62; Schouler Dom. Rel., § 237; 
2 Bish. Mar. & Div., § 557. 

It does not appear that the husband was absent from 
the State or neighborhood in which the mother and 
child lived, or that he refused, or would have been 
permitted voluntarily, to take the custody and support 
of the child. All that appears is that the mother vol- 
untarily retained the custody, and maintained and 
supported it without let or hindrance, and without 
any request, from the father. Where a parent sup- 
portsachild ora child a parent, the law refers the 
motive which induced the support to the relationship 
and affection consequent thereon, and will not imply 
& promise to pay, or infer a mutual intention to make 
or receive compensation. Wright v. McLarinan, 92 
Ind. 108; Davis v. Davis, 85 id. 157; Fitler v. Fitler, 33 
Penn. St. 50; Fross’ Appeal, 105 id. 258. Services which 
are intended to be gratuitous at the time they are 
rendered cannot afterward be used as the basis of an 
implied promise to pay for them. Potter v. Carpenter, 
76 N. Y. 157; Society v. Wolpert, 80 Ky. 86. Ordinarily 
where a wife with an infant child is driven from the 
husband’s house by his cruelty or misconduct, she may 
pledge his credit for the child’s necessaries, as well as 
her own, while he permits it to remain with her, but 
she can exercise no such agency after she is divorced. 
Schouler Dom. Rel. 324. After a decree of divorce, 
either with or without an order for the custody 
of the children, there is no implied obligation on 
the part of the father to pay for support voluntarily 
furnished by the mother to the children, while she as- 
serts and maintains the right to their custody and so- 
ciety, unless the father has in some way manifested 





his purpose to abandon them, or has refused to take 
them into his custody and render them proper sup- 
port. Hancock v, Merrick, 10 Cush. 41. After a wife 
is divorced she occupies the same relation to her hus- 
band in respect to her common-law right to recover 
for necessaries furnished his children as any other 
stranger. Her right to recover must rest upon a con- 
tract, express or implied. The facts in the present 
case fall far short of showing an implied contract; nor 
do the facts make the present a case in which a con- 
tract by construction or compulsion of law arises. The 
child having necessarily come into the custody of the 
mother after the dissolution of the marital relation it 
cannot be charged against the father as a wrong that 
he did not assert the right to separate it from its 
mother, as possibly he might have done. That he al- 
lowed it to remain with her cannot be regarded as an 
abandonment of the child. As was pertinently said 
in Fitler v. Fitler, supra: ** When a man abandons his 
child, and casts it upon the public, he becomes liable 
for its support. But it is entirely impossible to treata 
child as thus cast upon the public when the fact sim- 
ply is that the mother has deserted the father, and 
carried away the child, and continues to support it. 
This is merely leaving it with her until she chooses to 
restore it, ‘‘and while she keeps it on such ground she 
has no claim for compensation.’’ It is true in the case 
cited the wife was in the wrong; she having, while 
pregnant with an unborn child, deserted her husband, 
who afterward obtained adivorce. But the right of 
the wife to recover was denied upon the ground that 
the husband had been guilty of no wrong to the child 
in leaving it with the mother in deference to her feel- 
ings, and that hence no contract could be inferred. 
Accordingly we rest our conclusion here upon the fact 
that the child, so far as appears, was allowed to remain 
with its mother out of regard for her feelings, and not 
in pursuance of any purpose to neglect or abandon it. 

The case of Gilley v. Gilley, 79 Me. 292, has fallen 
under our observation. In that casea father had de- 
serted his wife and children and left the State, and 
it was held in a contest between the wife and 
the creditors of the husband, aftera decree of di- 
vorce for desertion and want of support, no decree for 
custody or alimony having been made, that the mother 
might maintain an action against the father for the 
necessary support of their minor children. But the 
decision in that case went upon the distinct theory 
that the father had deserted and discarded his minor 
children, and in that view it is in consonance with our 
conclusion here. As we have seen, nothing of that kind 
appears in the present case,and it follows from what has 
preceded that the plaintiff'had no common-law right 
to recover upon the facts stated. Our conclusion is not 
at all affected by the contention that the right to re- 
cover for the support of the child was adjudicated in 
the proceeding for divorce. That adjudication settled 
the rights of the parties as they existed at the time, 
but it did not affect their rights so far as the father’s 
custody or support of the unborn child was concerned. 
Whatever relief the mother may be entitled to, if any, 
growing out of the changed circumstances since the 
rendition of the decree, must be sought by an applica- 
tion to the court for a modification of the decree in 
reference to the support and custody of the child. 
Dubois v. Johnson, 96 Ind.6; 5 Am. & Eng. Cyclop. 
Law, 837. 

There was no error. 
costs. 


The judgment is affirmed with 
—_——_ > 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 
AGENCY—UNDISCLOSED PRINCIPAL.--One who, after 
refusing to sell goods to dejisndants, sells them on 
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credit to a third person, who represents that he is buy- 
ing for himself, can on discovering that defendants 
directed the actions of the purchaser, and that the 
goods were purchased for, and delivered to, them, hold 
them liable for the unpaid purchase-money, as undis- 
closed principals. Second Division, Dec. 3, 1889. 
Kayton vy. Barnett. Opinion by Follett, C. J. Re- 
versing 5 N. Y. Super. 78. 


BANKS—AGENTS—ESTOPPEL-—DURESS—APPEAL.—(1) 
Where payment of a debt is made to a bank on ac- 
couut of representations made by its vice-president, 
the bank is estopped to deny that {the vice-president 
acted in the matter as its agent. Krumm v. Beach, 
96 N. Y. 398. (2) Money paid by a wife in settlement 
of her husband’s debt, upon a threat by the creditor 
to arrest the husband if the debt was not paid, may 
be recovered back, though there was lawful ground 
for arresting the husband. Insurance Co. v. Meeker, 
85 N. Y. 614, was a case where the defendant was held 
to be estopped to deny the validity of a mortgage. In 
Haynes v. Rudd, 83 N. Y. 251, and 102 id. 372, the de- 
cisions went upon the ground that the note was given 
to compound a felony, and the contract was for that 
reason illegal. Smith v. Rowley, 66 Barb. 502, was de- 
cided on grounds similar to Haynes v. Rudd. In 
Solinger v. Earle, 82 N. Y. 393, plaintiff gave the note 
in suit to induce the defendant to sign a composition 
of debts of a firm of Newman & Bernhard. The note 
was transferred to a bona fide holder, and having been 
compelled to pay it, plaintiff brought the suit to re- 
cover from defendants the amount paid. The court 
held the contract was illegal, and the same rule that 
would have protected plaintiff in an action on the note 
by the payees protected the defendant in resisting an 
action to recover back the money paid on it. Farmer 


v. Walter, 2 Edw. Ch. 601; Knapp v. Hyde, 60 Barb. 
80: Dunham v. Griswold, 100 N. Y. 224; Quincey v. 


White, 63 id. 370, were actions in which the contract 
was made by the person against whom the duress was 
claimed to have been exerted. It is not an accurate 
use of language to apply the term “duress”’ to the facts 
upon which the plaintiff seeks to recover. The case 
falls rather within the equitable principle which ren- 
ders voidable contracts vbtained by undue influence. 
However we may classify the case, the rule is firmly 
established that in relation to husband and wife or 
parent and child, each may avoid a contract jinduced 
and obtained by threats of imprisonment of the other, 
and it is of no consequence whether the threat is of a 
lawful or unlawful imprisonment. Eadie v. Slimmon, 
26 N. Y. 9, is a leading authority on thisquestion. In 
that case an assignment of a life insurance policy was 
obtained by threats to prosecute the plaintiff's hus- 
band criminally for embezzlement. The husband 
whose life was insured having died, the action was 
brought to determine the ownership of the money due 
from the insurance company. Judge Smith, who de- 
livered the opinion of the court, says: ‘The assign- 
ment from the plaintiff to the defendant was most 
clearly extorted by a species of force, terrorism and 
coercion which overcame free agency; in which fear 
sought security in concession to threats and to appre- 
hensions of injury. It was made as the only way 
of escape from a sort of moral duress mure distressing 
than any fear of bodily injury or physical constraint. 
* * * A deed executed at such a time, under such 
circumstances, should be deemed obtained by undue 
influence, and ought not to stand.” Five judges appear 
to have concurred in the part of the opinion quoted. 
Judge Denio concurred on the ground that the policy 
was not assignable, and Judge Wright dissented. The 
oase was cited as an example of duress of person in 


Peyser v. Mayor, etc., 70 N. Y. 501, and as an authority: 


for avoiding a note obtained by duress in Osborn v. 
Robbins, 36 N. Y. 371. It has frequently been cited in 








—- 
the Supreme Court (Fisher v. Bishop, 36 Hun, 14; 
Haynes v. Rudd, 30 id. 237; Ingersoll v. Roe, 65 Barb, 
357; Schoener v. Lissauer, 36 Hun, 102), aud in other 
States, and in the text-books, and has thus become, 
leading authority upon the question under discussion, 
It is nowhere suggested in that case, either in the 
facts or in the opinion, that it was necessary, to sug 
tain the judgment in favor of the plaintiff, that the 
threat must have been of an unlawful or illegal arregt, 
For all that appears, the husband was guilty of the 
charge made, and on that assumption it is peculiarly 
like the case at bar. Other authorities sustain the 
same principle. In Haynes v. Rudd, 30 Hun, 237, it 
was said: ‘* We think that when threats of a lawful 
prosecution are purposely resorted to for the purpose 
of overcoming the will of the party threatened by in- 
timidating or terrifying him, they amount to such 
duress or pressure as will avoid a contract thereby ob- 
tained.”’ This statement of the law was not disturbed 
by this court, the reversal being put on other grounds. 
In Schoener v. Lissauer, 107 N. Y. 111, a bond and 
mortgage was obtained from the mortgagor by the 
threat that unless it was given, his son, who was 
charged with embezzlement, would go to State's 
prison. The mortgage was set aside, and this court 
sustained the judgment. After stating the facts it was 
said by Judge Rapallo: ‘On the merits this judg- 
ment is sustained by Bayley v. Williams, 4 Giff. 638; 
affirmed, L. R.,1 H. L. 200, and Davies v. Insurance 
Co., 8 Ch. Div. 469.” The first case cited by Judge 
Rapallo fully sustains the recovery in the case at bar. 
In Harris v. Carmody, 131 Mass. 51, a mortgage was 
obtained from a father on the threat that his son, who 
was charged with forging his father’s name to notes 
held by the plaintiff, would be sent to the State prison. 
It was held that the father could avoid the mortgage 
on the ground that it was made to relieve the son from 
duress. See also Taylor v. Jaques, 106 Mass. 291. In 
none of the cases cited was it suggested that the threat 
which induced the making of the contract was of an 
illegal prosecution, or an unlawful arrest, and in most 
of them it appears that the person charged with an of- 
fense was guilty. The principle which appears to un- 
derlie all of this class of cases is, that whenevers 
party is so situated as to exercise a controlling in- 
fluence over the will, conduct and interest of another, 
contracts thus made will be set aside. 1 Story Eq. Jar. 
§§ 239-251; 2 Pom. Eq. Jur., §§ 942, 943; Lomerson ¥. 
Johnston, 44 N. J. Eq. 93; Ingersoll v. Roe, 65 Barb. 
346; Fisher v. Bishop, 36 Hun, 112; 108 N. Y. 2; 
Barry v. Society, 59 id. 587. In the last case cited it 
was said: ‘‘ Where there exists coercion, threats, 
compulsion, aud undue influence, there is no volition. 
There is no intention or purpose but to yield to moral 
pressure, for relief from it. A case is presented more 
analogous to a parting with property by robbery. No 
title is made through a possession thus acquired.” It 
was not error therefore for the court to deny the mo 
tion to dismiss the complaint on the ground that there 
was no evidence that the money was paid under 
duress. Upon the evidence it was a question of fact 
whether the agreement was executed and the money 
paid in consequence of threats and undue influence. 
Dunham v. Griswold, 100 N. Y. 224. If the money was 
paid by the plaintiff through fear produced by Mr. 
Castre’s representations, that if the claim was no 
settled her husband would be arrested and imprit 
oned, the payment was not a voluntary one, and the 
defendant obtained no title to the money received. 
(3) In an action to recover money so paid, where the 
defendant acquiesces in submitting to the jury the 
question of plaintiff's ratification of the transaction, 
he cannot, by taking a general exception to the in 
struction concerning ratification, raise in the appellate 
court the question whether the court should have held 
as matter of law that the plaintiff had ratified the 
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transaction. Smedis v. Railroad Co., 88 N. Y. 15; 
Doyle v. Infirmary, 80 id. 634. Second Division, Dee. 
g, 1889. Adams v. Irving National Bank. Opinion 
by Brown, J. Affirming 22 Jones & 8S. 556. 


CONVERSION—HARMLESS ERROR—RES ADJUDICATA. 
—(1) In an action for the misappropriation of bonds 
held by defendant as collateral, the refusal to allow 

of that the plaintiff received the proceeds of such 
ponds is not prejudicial error, where there is no offer 
to prove that the plaintiff received such proceeds with- 
out parting with any new consideration. (2) Where a 
plaintiff, suing for a money judgment, praye that a 
judgment held by the defendant against him be stayed, 
pending suit, on account of defendant’s insolvency, a 
new trial will not be granted defendant for errors al- 
leged to have occurred in admitting evidence as to the 
collateral issue of defendant’s insolvency. (3) Where 
matter pleaded as a defense is ruled out as not consti- 
tuting proper subject of defense, and plaintiff obtains 
judgment, such judgment is no bar to a subsequent 
suit on the cause of action formerly pleaded as a de- 
fense. Second Division, Dec. 10, 1889. De Graaf v. 
Wyckoff. Opinion by Potter, J. Affirming 41 Hun, 
646, mem. 


CRIMINAL LAW—HOMICIDE—ALIBI.—(1) Where the 
only question in a murder trial is whether the defendant 
was the person who committed the murder, and three 
eye witnesses who were previously acquainted with 
the defendant positively identify him as the murderer, 
and it is also proved that shortly before the murder de- 
fendant had had an altercation with the deceased, judg- 
ment of conviction will not be reversed on appeal, 
though several witnesses swear to an alibi, and though 
the witnesses for the prosecution were unintelligent 
and illiterate. (2) In a murder trial, after instructing 
the jury that “if there is in this case a reasonable 
doubt it will be your duty to acquit,” and “if upon 
the whole evidence there is not a reasonable doubt it 
will be your duty to convict,”’ the judge instructed 
the jury that *‘an alibi, when established to the satis- 
faction of the jury, is as conclusive a defense as can 
possibly be interposed; it need not be established be- 
yond a reasonable doubt, but it should be established 
to the satisfaction of the jury.”’ Held, that the charge 
taken as a whole, was correct. Dec. 10, 1889. People 
vy. Stone. Opinion by Ruger, C. J. Peckham and Gray, 
JJ., dissenting. 


DAMAGES—EVIDENCE — OPINION — PHOTOGRAPHS— 
PHYSICIAN—WAIVER OF PRIVILEGE BY ATTORNEY. — 
(1) In an action for personal injuries, plaintiff's wit- 
ness, having testified in his behalf as to his condition 
from the time of the injury down to the time of the 
trial, and given the names of the doctors who had 
treated him was, on cross-examination, asked if plain- 
tiff had been treated by any physician especially 
skilled in this class of cases, and answered that he had 
had only those mentioned, and it appeared that they 
Were ordinary country practitioners. It further ap- 
peared that there was an eminent physician in New 
York, skilled in the treatment of such cases. Held, 
that defendant thereby tendered the issue as to 
whether plaintiff had made use of the means reason- 
ably within his means to cure himself, and that on that 
point it was competent for plaintiff and his wife there- 
after to testify that he was dependent on his earnings 
for the support of himself and wife. (2) Code of Civil 
Procedure of New York, section 834, provides that a 
physician or surgeon shall not be allowed to disclose 
any information which he acquired in attending a pa- 
tient in a professional capacity, and which was neces- 
sary to enable him to act in that capacity. Section 
836 provides that said section applies to every exami- 
nation of a person as a witness, unless the provision 
thereof is expressly waived by the patient. Held, that 





such provision is waived where the patient’s attorney 
calls the physician as a witness, and states that as his 
attorney he waives the privilege. The Code of Civil 
Procedure provides that a clergyman, or other minis- 
ter of any religion, shall not be allowed to disclose a 
confession made to him in his professional character, 
in the course of discipline, enjoined by the rules of 
practice of the religious body to which he belongs. 
§ 833. And that a person duly authorized to practice 
physic or surgery shall not be allowed to disclose any 
information which he acquired in attending a patient 
in a professional capacity, and which was necessary 
to enable him to act in that capacity. § 834. And that 
an attorney or counsellor at law shall not be allowed 
to disclose a communication made by his client to him 
or his advice given thereon, in the course of his pro- 
fessional employment. § 835. Section 836 then pro- 
vides: ‘‘The last three sections apply to every exam- 
ination of a person as a witness, unless the provisions 
thereof are expressly waived by the person confessing 
the patient, or the client.” So that under the provis- 
ions of the later section, there must be an express 
waiver by the patient in orderito make the testimony 
competent. The question then is, can such express 
waiver be made{by an attorney of a person in his life- 
time? The death of the client would undoubtedly 
terminate such agency, and no one would then be per- 
mitted to speak for him, and the prohibition provided 
for by the Code would then doubtless continue forever. 
Westover v. Insurance Co., 99 N. Y. 56. But although 
dead, he may leave behind [him evidence which indi- 
cates an express intention to waive the privilege; as 
for instance, where he requests his attorney to sign 
the attestation clause of his will, he by so doing ex- 
pressly waives the provisions of the statutes, and 
makes him a competent witness to testify as to the 
circumstances attending its execution, including the 
mental condition of the testator at the time. In re 
Colman, 111 N. Y. 220. Ruger, C. J., in delivering the 
opinion of the court in that case, says: “It cannot be 
doubted that if a client, in his life-time, should call his 
attorney as a witness in a legal proceeding to testify 
to transactions taking place between himself and his 
attorney while occupying the relation of attorney and 
client, such an act would be held to constitute an ex- 
press waiver of the seal of secrecy imposed by the stat- 
ute; and can it be any less so when the client has left 
written and oral evidence of his desire that his attor- 
ney should testify to facts learned through their pro- 
fessional relations upon a judicial proceeding to take 
place after his death? We think not.” If the calling 
of an attorney as a witness in behalf of his client is an 
express waiver of the seal of secrecy imposed by the 
statute, is not also the calling of a physician as a wit- 
ness by his patient such a waiver? It is true that these 
remarks of the chief judge may not have been neces- 
sary in the decision of that case, and may have been 
made by way of illustration; still the force of the ar- 
gument is such as to commend itself to us as a correct 
and just interpretation of the statute. As we have 
seen, the physician was not only called as a witness on 
behalf of the patient, but his counsel who was conduct. 
ing the trial in his behalf in open court expressly 
waived the prohibition of the statute. The attorney, 
in conducting the trial, stood in the place and stead 
of his client, representing him as his duly-authorized 
agent. All that properly related to the conduct of the 
trial devolved upon the attorney. It was for him to 
determine what should or should not be presented 
as evidence, and it appears to us that he must be 
deemed to so far represent the client as to be author- 
ized in his behalf to waive the privilege, and remove 
the seal of secrecy to the evidence that he in his judg- 
ment saw fit to offer for and on behalf of his client. 
Mark v. City of Buffalo, 87 N. Y. 184. (8) A physician 
testifying for plaintiff, being asked to state what in his 
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opinion would be the result of the disease in the 
natural course, gave his opinion. Being then asked to 
state the length of time that the plaintiff may live, in 
the natural and ordinary course of events, stated that 
he could only give the probability from the history of 
other similar cases, and this he was permitted to do. 
Held, that the evidence was not objectionable, as being 
too speculative. Griswold v. Railroad Co., 44 Hun, 
236; affirmed, 115 N. Y. 61, and was again considered 
by us in the case of McClain v. Railroad Co., 116 id. 
——. (4) A photograph of plaintiff, showing the man- 
ner in which his limbs had been contracted, is admis- 
sible in evidence, after a physician has testified that 
it was taken in his presence, and correctly represented 
the condition of the limbs. Archer v. Railroad Co., 
106 N. Y. 589-603. See also Wilcox v. Wilcox, 46 Hun, 
32-38; Ruloff v. People, 45 N. Y. 213-224; Hynes v. 
McDermott, 82 id. 50. Second Division, Dec. 17, 1889. 
Alberti v. New York, L. E. & W. R. Co. Opinion by 
Haight, J. Follett, C. J., and Potter, J., dissenting. 
Affirming 43 Hun, 421. 


EXECUTORS—ACCOUNTING—SURROGATE’S POWERS.— 
Under the Code of Civil Procedure of New York, sec- 
tion 2472, which gives the surrogate power to control 
executors, settle their accounts and enforce the pay- 
ment of debts and legacies, a surrogate has no juris- 
diction, in settling the accounts of an executor, to or- 
der a legatee to repay to the executor money which has 
been paid him in excess of his just share. Dec. 10, 1889. 
Inre Underhill. Opinion by Peckham, J. Affirming 
6 N. Y. Supp. 133. 


INSURANCE—REFORMATION.—In an action to reform 
a tontine insurance policy, brought after the tontine 
period had expired, the complaint averred that the de- 
fendant represented that the cash value of the policy 
would amount to a certain sum at the end of the ton- 
tine period. Held, that in the absence of any mutual 
mistake, such representation {would not warrant a 
reformation of the policy, so as to make it contain an 
absolute covenant as to the amount of such cash value. 
These policies have been the subject ,of consideration 
in this court, and notably in the recent cases of Bo- 
gardus v. Insurance Co., 101 N. Y. 328, and Uhlman v. 
Same, 109 id. 421. The character of such policies is de- 
scribed in the opinions in those cases as involving the 
amount of the fund out of which the dividend shall be 
paid to the surviving holder in uncertainty, and hence 
creating a liability on the part of the company to him 
under such a policy which was necessarily contingent, 
and could only be determined when, at the end of the 
dividend period, the aggregate of the fund, from ac- 
cretions, interest, etc., could be ascertained for divis- 
ion among the survivors. When the assured accepted 
the policy he was chargeable with the knowledge of 
its terms and provisions. Ignorance is not pleaded, 
and ignorance of the legal effect of the contract would 
not be an excuse. The knowledge imputable to him 
and to the plaintiff involves a comprehension of the 
contents of the policy and, equally, of the contingent 
nature of the option available to the holder upon the 
expiration of the tontine period. The assured was 
bound to know that the liability of the company, on 
that plan of insurance, was contingent upon several 
elements, and indeterminable in advance. This was 
indicated to him, not only by the ,nature of the en- 
gagement itself, but the preliminary memorandum 
ouly represented estimated results. His position here 
is at war with his position as defined by the complaint. 
He now argues as though there had been a mutual in- 
tent that a certain sum should be paid, while the com. 
plaint, on its face, makes out a case of a contract of 
assurance, the outcome of which, in the respect dis- 
cussed, was essentially contingent upon events not 
possible of forecasting. He engaged in a plan of in- 
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surance which presented the possible chance of a re 
turn to him of a dividend, in certain contingencies, 
which would represent considerably more than hig 
payments of premiums, and which he entered into on 
certain estimates of results furnished him by the com. 
pany. Now I think we may assume that the defend. 
ant’s officers made these estimates as liberal as it wag 
possible, and that they represented the chances in as 
favorable a light as they could. That is quite pos. 
sible, and probable, but that assumption would not 
affect the question. The results of such a plan of 
assurance were matters of opinion, and they are not 
considered as important in equity. The avenues of 
inquiry were equally open to the parties, and probably 
the experience of the officers was of more use to them 
than to the general public. Their statements of what 
the assured might possibly gain under that plan do not 
amount to misrepresentation, and if the assured ag 
cepted the policy relying upon them, and the result ig 
not as supposed or estimated, that presents no ground 
for relief. It was, and in the very nature of the plan 
could only be, problematical or speculative. The fig. 
uring out of the chances of the assured, in the chances 
of all of his class, could only be based on hypothetical 
facts and figures. The case of Maher v. Insurance Co., 
67 N. Y. 283, is inapplicable as an authority for the 
plaintiff. Dec. 3, 1889. Avery v. Equitable Life Assur, 
Soc. Opinion by Gray, J. Affirming 5 N. Y. Supp, 
278. 


MARINE—SEA WORTHINESS—CONTRACT OF AF- 
FREIGHTMENT — CARGO. — (1) Where a vessel, during 
fine weather, sprang a leak forty-eight hours after 
leaving port, and several witnesses testify that the 
vessel was seaworthy when she left port, the question 
of seaworthiness, in an action against the under- 
derwriters, is properly one for the jury. (2) In an ac- 
tion on a policy of marine insurance for loss of freight, 
where a bill of lading signed by the master is intro- 
duced in evidence without any exception being taken 
thereto, the defendant cannot object, on appeal, that 
there was no proof of a valid contract of affreightment. 
(3) In such an action, where the cargo was alleged to 
be melado in casks, and witnesses testified, from ex- 
ternal appearances, that the casks contained melado, 
and other witnesses testified regarding the leakage 
from these casks which seemed to indicate that they 
were not filled with melado, the question of the nature 
of the cargo may properly be left to the jury. Second 
Division, Dec. 3, 1889. Palmer v. Great Western Ins. 
Co. Opinion by Follett, C. J. Affirming 22 Jones & 
S. 503. 


JUDGMENT BY CONFESSTION—STATEMENT.—U nder the 
Code of Civil Procedure of New York, section 1274, 
which provides that a statement for judgment by con- 
fession must state concisely the facts out of which the 
debt arose, a statement that recites that the debt isa 
balance due plaintiff of various sums loaned and ad- 
vanced by him to defendant during a period of nearly 
two years is too indefinite to support a judgment 
Dec. 3, 1889. Wood v. Mitchell; Parkinson v. Mitchell. 
Opinion by Earl, J. Reversing 6 N. Y. Supp. 948, 
mem. 


LEASES—ASSIGNMENT.—A tenant for the life of an- 
other assigned his lease after its termination, neither 
party knowing that the lease had expired. The as 
signee took possession, and obtained a new lease from 
the reversioner. Held, that the original lessee could 
not compel an assignment to him of the second lease 
to secure the unpaid consideration of his assignment; 
the relation between him and his assignee being merely 
that of vendor and vendee. From this relation, the 
plaintiff claims that he is entitled to the second or re- 
newal lease; or, in other words, that the defendant 
Ramedell was, in taking the new lease, the plaintiffs’ 
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trustee or agent, and made the new lease for the bene- 
fit of the plaintiff. [ do not think the defendant Rams- 
dell owed the plaintiff any allegiance or duty of that 
character. In Watkins v. Holman, 16 Pet. 54, it is said 
by the court, in discussing such relations, that ‘the 
relation of landlord and tenant in no sense exists be- 
tween vendor and vendee.’’ Osterhout v. Shoemaker, 
$ Hill, 513-518: *‘ He [the grantee] takes the land to 
hold for himself, and to dispose of it at pleasure. He 
owes no faith or allegiance to the grantor; and he does 
him no wrong when he treats him as an utter stranger 
to the title.’’ It has been often held that the grantor 
in fee may purchase in an outstanding or hostile title 
to his grantor, and fortify his own defective title, and 
thus make good to himself what his grantor’s deed, 
with its covenants, failed to do. Kenada v. Gardner, 
8Barb. 589. Was it ever claimed that a grantor under 
a deed containing’ the fullest covenants, but which 
conveyed no title to him because the grantor had none, 
could be compelled to give the title which such grantee 
had purchased from another to his grantor, who took 
his money, but gave him nothing for it? Or to statea 
case more nearly resembling the case under considera- 
tion, that a grantor who had no title, and so conveyed 
to his grantee none, might nevertheless compel such 
grantee to convey to him the title he purchased of an- 
other, so that the grantor might have good security for 
the payment of a mortgage which the grantee had 
given to his grantor, to secure the purchase-money, but 
whose deed conveyed nothing to the grantee? It was 
found, and not disputed—indeed, it was alleged in the 
complaint—that at the time the plaintiff assumed to 
contract to sell the premises to defendant the former 
lease had expired ; and that there was no legal right in 
the lessee or assigns to compel a renewal; and that the 
renewal depended upon the option of the lessor, and 
that option depended upon such terms, as to the 
amount of rent and character of the lessee, as should 
suit the landlord, though preference was generally 
given the tenant in possession, if he had the qualifica- 
tions, and would assent to the terms dictated by the 
landlord us to the amount of rent and duration of the 
term of the new lease. If any duties spring from acon- 
tract in these circumstances, I should expect that one 
of them would be that the vendor who held the lease, 
and must have known that it had expired, or nearly 
so, and had sold it for $800, should himself have under- 
taken to have it renewed. But, if the vendor was not 
disposed to do this, he should, at least, have reminded 
his vendee, who had no knowledge, or means of 
knowledge, at hand as to the termination of the lease, 
and should have induced the defendant, the vendee, 
to procure the renewal of the lease. But the plaintiff 
took no agreement from the defendant to do so, but 
waited until the defendant had Obtained a new lease, 
ata rent more than double that of the old lease, and 
fora term of only ten years, and then demanded that 
the defendant should assign it to him, to secure the 
payment of the purchase-price. Second Divison, Dec. 
10, 1889. Hibbard v. Ramsdell. Opinion by Potter, J. 
Affirming 41 Hun, 640, mem. 





MARRIAGE—ARTICLES OF SEPARATION—DIVORCE— 
ALIMONY.—(1) A contract between husband and wife, 
executed after separation, through the medium of a 
trustee, whereby the husband agrees to pay to the 
trustee, during the wife’s life, a certain amount each 
mouth for her support, and the wife and trustee agree 
to save the husband harmless from any further liabil- 
ity for her support, is valid. Marriage is favored in the 
law, and as a contract not to marry is against public 
policy and void, so too is a contract between husband 
and wife to be divorced, or in the happening of a fu- 
ture event to live apart. But while a contract to sepa- 
rate in the future is void, it is now too well settled, 
both in England and this country, to admit of discus | 








sion, that after a separation has taken place a contract 
may be made, through the intervention of a trustee, 
which is effective to bind the husband to contribute 
the sums therein provided for the future support of 
the wife. 1 Bish. Mar. & Div., §§ 637, 650; Carson v. 
Murray, 3 Paige, 483; Magee v. Magee, 67 Barb. 487; 
Pettit v. Pettit, 107 N. Y. 677; Calkins v. Long, 22 
Barb. 97. The contract of separation is also valid, so 
far as relates to the indemnity given to the husband 
by the trustee. Such covenants are mutual and de- 
pendent. Wallace v. Bassett, 41 Barb. 92; Dupre v. 
Rein, 7 Abb. N. C. 256. The argument that upon the 
granting of the decree of divorce, there was a failure 
of consideration to support the agreement is without 
force. The consideration for an agreement of separa- 
tion fails, and the contract is avoided, when separa- 
tion does not take place, or where, after it has taken 
place, the parties are reconciled and cohabitation re- 
sumed. Neither of these events happened. The sug- 
gestion that the subsequent violation of the marriage 
vow by the defendant may be treated as vitiating the 
separation agreement does not require extended con- 
sideration, for it is without potency. Because of the 
marriage relation, the husband was bound to support 
his wife. This legal obligation constituted the basis 
for asettlement of their affairs, and the making of an 
agreement by which it should be definitely determined 
how much he should be obliged to contribute and she 
entitled to receive from him for her support. After 
its making, it was not in the power of either party, 
acting alone and against the will of the other, todoan 
act which would destroy or affect that contract. The 
act of adultery did not of itself subvert the marriage 
contract. It enabled the wife, through the aid of the 
courts, to relieve herself from the legal restraints of 
the marriage tie. But she need not have availed her- 
self of that privilege. She might have determined to 
condone the offense. Condonation is favored in the 
law. The wrongful act of the husband, then, did not 
of itself avoid even the marriage contract. Much less 
was it potent to affect a contract founded, not upon a 
promise to faithfully observe the marriage vows, but, 
instead, upon a legal obligation to support and main- 
tain the wife. Neither did the act of the wife, in avail- 
ing herself of the husband’s wrong to free herself from 
matrimonial bonds, affect the separation agreement. 
At the time of the execution of the agreement hus- 
band and wife had separated. It was fully determined 
that they should not live together again. In chat situ- 
ation the wife demanded, and the husband conceded, 
aseparate support. The agreement provided, not 
merely for her support during their joint lives, but also 
that in event of death, his estate should contribute a 
like support each year, so long as she should live. By 
its terms the parties attempted a severance and settle- 
ment of their relations toward each other, in all re- 
spects save one, which should last for all time. They 
were powerless to dissolve the marriage tie, and, of 
course, did not attempt it. But they did make a set- 
tlement which was intended to separate them forever, 
as absolutely as it was in their power todo. The lan- 
guage of Chief Judge Ruger, in delivering the opinion 
of the court in Carpenter v. Osborn, 102 N. Y. 559, is 
applicable to the agreement here: ‘There is no ex- 
press or implied condition in the contract that the 
plaintiff should continue to remain the wife of John 
Carpenter, but the obligation to pay interest was to 
continue unconditionally during her natural life.’ No 
attempt was made to shorten the period of payment, 
should divorce or marriage thereafter result. it is 
written that the death of che wife shall constitute tne 
event which shall terminate the agreement, and the 
court will not attempt to read it as if it affirmed oth- 
erwise. (2) The obligatiun to make such payments is 
not annulled by a subsequent decree of divorce. Stew 
Mar. & Div., § 191; Grant v. Budd, 30 Law T (N 8.) 
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319; Charlesworth v. Holt, 43 Law J. Exch. 25; Clark 
v. Fosdick, 13 Daly, 500; Wright v. Miller, 1 Sandf. 
Ch. 103; Carpenter v. Osborn, 102 N. Y. 552; Jee v. 
Thurlow, 2 Barn. & C. 547; Kremelberg v. Kremel- 
berg, 52 Md. 553. (3) In such a suit for divorce, in which 
the trustee is not a party, and in which the validity of 
such contract is not called in question, the court has 
no power to set the contract aside. (4) The Code of 
Civil Procedure of New York, section 1759, which au- 
thorizes the court, in a divorce suit by a wife, to re- 
quire the husband to provide suitably for her support, 
does not authorize the allowance of alimony, where 
the parties have previously executed a valid agree- 
ment for the support of the wife by her husband after 
their separation. There are a number of cases where, 
not withstanding a voluntary settlement by a husband 
upon his wife, the court has made an additional allow- 
ance, upon the ground that the settlement was inade- 
quate forher support. 2 Bish. Mar. & Div., § 375, and 
cases cited. Butour attention has not been called toa 
case in which the court has held that where the wife, 
by the intervention of a trustee, makesa valid agree- 
ment that the settlement is sufficient for her support, 
and indemnifies the husband against any further pay- 
meut therefor, the court will make a further allow- 
ance while that agreement is in force. Thestatute au- 
thorizes the court, in the final judgment dissolving the 
marriage, to require the defendant to provide suitably 
for the support of the plaintiff as justice requires, hav- 
ing regard to the circumstances of the respective par- 
ties. It directs this to be done because, upon the dis- 
solution of the marriage relation, the legal obligation 
of the husband to support the wife ceases. But for the 
power thus conferred upon the court the result of the 
husband’s misconduct would be to relieve him from 
the duty of supporting the wife whom he had wronged. 
But this authority to protect the wife in her means of 
support was not intended to take away from her the 
right to make such a settlement as she might deem 
best, for her support and maintenance. The law looks 
favorably upon and encourages settlements made out- 
side of court, between parties to a controversy. If, as 
in this case, the parties have legal capacity to contract, 
the subject of settlement is lawful, and the contract, 
without fraud or duress, is properly and voluntarily 
executed, the court will not interfere. To hold other- 
wise would be not only to establish a rule in violation 
of well-settled principles, but in effect, it would en- 
able the court to disregard entirely settlements of this 
character; for, if the court can decree that the hus- 
band must pay more than the parties have agreed 
upon, it is difficult to see any reason why it may not 
adjudge that the sum stipulated is in excess of the 
wife’s requirements, and decree that the husband con- 
tribute asmaller amount. Second Division, Dec. 10, 
1889. Galusha v. Galusha. Opinion by Parker, J.; 
Follett, C. J., dissenting. Modifying 46 Hun, 675, mem. 


MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE. 
—In an action by a brakeman against a railroad for 
personal injuries received by being struck by a bridge 
while standing on the roof of a freight car, while en- 
gaged in his work, it appeared from plaintiff's evidence 
that the bridge was too low for him to pass under it 
while standing upright; that he was familiar with the 
bridge, and was standing with his back to the engine, 
when he knew that the train was about to pass under 
the bridge. Held, that the plaintiff's testimony show- 
ing contributory negligence, defendant’s motion for a 
nonsuit should have been granted. Weare unable to 
distinguish the case from that of Gibson v. Railway 
Co., 63 N. Y. 449. In that case the plaintiff was struck 
by the projecting roof of the depot building. He was 
familiar with the locality, and knew of the roof. He 
had however never measured its exact height from the 





platform, or its distance from the top of the cars. His | 


a — = ———$— 
information upon the subject was derived from gen. 
eral observation. In this case the bridge crossing over 
the railroad was an open, visible, permanent structure, 
which the plaintiff daily observed while passing under 
it, in the employ of the defendant. True, he had never 
measured its height from the rails; but, having passed 
through, under the bridge, while on top of the cars, he 
must have known that it was not of sufficient height 
to permit him to stand while so passing. The rule ig 
that a servant whoenters upon employment from itg 
nature hazardous assumes the usual risks and perils of 
the service, and of the open, visible structures known 
to him, or of which he must have known, had he exer. 
cised ordinary care and observation. De Forest y, 
Jewett, 88 N. Y. 264; Appel v. Railroad Co., 111 id, 
550; Haas v. Railroad Co., 40 Hun, 145. Second Divis. 
ion, Dec. 10, 1889. Williams v. Delaware, L. & W. R. 
Co. Opinion by Haight, J.; Potter and Vann, JJ, 
dissenting. Reversing 39 Hun, 430. 


CONTRIBUTORY NEGLIGENCE. — In an action 
for personal injury received while operating a shoe 
moulding machine for defendant, it appeared that 
plaintiff contributed to the injury by attempting to 
adjust the mould while the press was in motion, and 
took hold of it in the wrong place. Held, that a mo- 
tion for nonsuit should have been granted. Second 
Division, Dec. 20, 1889. Hartwig v. Bay State Shoe and 
Leather Co. Opinion by Follett, C. J. Reversing # 
Hun, 425. 


JUDICIAL NOTICE.—In an action against 
arailroad company for personal injury by a brake. 
man who had struck his head against something 
while sitting on top of a box car, going through 
a tunnel, the negligence charged was in not giving 
plaintiff notice of a brick arch in the tunnel, which re 
duced its height to four feet seven inches above the top 
of the car. Held, that a judgment for plaintiff would 
be reversed, as the court would -take judicial notice 
that a man could not strike his head against an ob- 
obstruction that distance above where he was sitting. 
Courts are not bound to take judicial notice of mat- 
ters of fact. Whether they will do so or not depends 
on the nature of the subject, the issue involved, and 
the apparent justice of the case. The rule that per- 
mits a court to do 80 is of practical value in the law of 
appeal, where the evidence is clearly insufficient to 
support the judgment. In such case judicial notice 
may be taken of facts which are a part of the general 
knowledge of the country, and which are generally 
known, and have been duly authenticated in reposi- 
tories of facts open to all; and especially so of facts of 
official, scientific or historical character. Thus it has 
been eld that courts will take judicial notice of mat- 
ters of public history, such as the existence of the late 
Civil war, and the particular acts which led to it (Swin- 
nerton v. Insurance Co., 37 N. Y. 174; Woods ¥. 
Wilder, 43 id. 164), of the general course of business in 
a community, including the universal practice of the 
banks (Bank v. Hall, 83 N. Y. 338; Yerkes v. Bank, @ 
id. 382-387), that books of general record, giving de 
scriptions and standing of all ships, known as “Ameri 
can Lloyds,” *‘The Green Book,” and “The Record 
Book,” are referred to by business men for the pur 
pose of ascertaining the condition, capacity and value 
of ships (Slocovich v. Insurance Co., 108 N. Y. 56, 83), 
of the value of * pounds” in our money, and in ret 
dering judgment, convert them into dollars (Johnston 
v. Hedden, 2 Johns. Cas. 274), of the expectation of 
human life (Johnson v. Railroad Co., 6 Duer. 634) of 
the course of seasons and husbandry, and the general 
course of agriculture, and that a crop, at a certaill 
date would not have matured (Ross v. Boswell, 60 Ind. 
235; Floyd v. Ricks, 14 Ark. 286), of the time of the 
rising and setting of the sun and moon (Case v. Pere®, 
46 Hun, 57), and generally of those things which hap 
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pen according to the ordinary course of nature — the 
course of time and the movements of the heavenly 
bodies, the coincidence of the days of the week with 
the days of the month, ordinary public fasts and festi- 
vals, and legal weights and measures. 1 Greenl. Ev., 
pt. 1, chap. 2.85. And to ascertain such well-known 
facts, recourse is had to such documents and refer- 
ences as are worthy of confidence. Within this rule 
the court may take notice of the size and height of 
the human frame; and doing so, we know that the 
plaintiff's head could not have reached to a ‘height 
sufficient to come in contact with the arch. Weknow 
that the average height of man is less than six feet; 
that the average length of the body from the lower 
end of the spine to the top of the head is less than 
thirty-six inches; that this measurement varies but 
little in adults, and that the chief difference in the 
height of men is in the length of their lower limbs. To 
assume therefore as we must, in order to sustain the 
judgment, that the top of the plaintiff's head, when in 
asitting position, was four feet seven inches above the 
board on which he was sitting, is to assume him to 
have been not only far above the average height of 
man, but a height beyond that of which we have any 
authentic record. It has not been claimed by the re- 
spondent that the plaintiff was a man of extraordinary 
height, and if he was, I think a fact so rare in the 
course of nature should be made apparent, in some 
way, on the record. It can be asserted, I think, with- 
out contradiction, thata man whose forehead would 
be four feet seven inches above a seat upon which he 
was sitting would have a frame at least nine feet high. 
History affords no authenticated instance of men at- 
taining such height. Buffon, in his Natural History, 
records instances of men attaining extraordinary 
heights, but modern writers do not accept his state- 
ments. Pliny tells of an Arabian nine feet high, but 
the story is not authenticated. In the article upon 
“Giants,’’ in the Encyclopedia Britannica, it is stated 
that the tallest man whose stature has been authenti- 
cally recorded was Frederick the Great’s Scottish 
giant, who was eight feet three inches tall. In the Col- 
lege of Surgeons, in London, there is a skeleton of an 
Irishman, who was named ‘Charles Bierne,” which 
measured eight feet. Such heights are of rare occur- 
rence, and the height of nine feet has probably never 
been attained by man. Suppose the proof had shown 
that upon approaching the entrance to the tunnel the 
plaintiff was standing up, and his body had been found 
between the entrance and the west end of the arch. 
Would it be assumed that his head had struck the roof 
of the tunnel, which would have been eight feet ten 
inches above the top of the cur? In other words, would 
the court, to sustain the judgment, assume him to 
have been over eight feet and ten inches in height? 
Yet that assumption would call for no greater exercise 
of the imagination than to suppose his head to have 
reached the bottom of the arch when he was in a sit- 
ting posture. To assume either fact requires us to be- 
lieve the plaintiff was nearly, if not fully, nine feet in 
height. Second Division, Dec. 3, 1889. Hunter v. 
New York, O. & W. Ry. Co. Opinion by Brown, J. 
Bradley and Vann, JJ., dissenting. Reversing 42 
Hun, 657. 


PARTIES — JOINDER — ADMINISTRATRIX —- DOWER. 
PLEA DING—DAMAGES.—(1) The heirs of a co-tenent of 
property, who died after the construction of an ele- 
vated railroad, the maintenance of which is sought to 
be enjoined, have ‘“‘an interest in the subject of the 
action,”’ within the Code of Civil Procedure of New 
York, section 446, and are necessary parties in an ac- 
tion to restrain the operation and maintenance of the 
road, and for damages; and the failure to join them 
would be a defect available by demurrer. (2) The ad- 
Ministratrix of the deceased co-tenant is also a proper 





party plaintiff, as she is entitled to receive damages 


sustained by her intestate to his property up to the 
time of his death. (3) The widow, before dower is as- 
signed, may unite with the heirs of the deceased co- 
owner to enjoin injuries to the land. (4) A complaint 
seeking to enjoin the maintenance of an elevated road 
in front of plaintiffs’ property, and for damages caused 
by its maintenance, contains but one cause of action; 
the recovery of damages being incident to the relief 
by injunction. Dec. 3, 1889. Shepard v. Manhattan 
Ry. Co. Opinion by Gray, J. Affirming 5 N. Y.- 
Supp. 189. 


PARTITION —SALE— LIABILITY OF PURCHASER.—A 
sale in partition will not be vacated for want of com- 
pliance with a modified order directing payment of 
the purchase-money to a depositary instead of the 
referee, of which neither the purchaser nor the deposi- 
tary had notice, where it appears that the money was 
paid to the referee with the consent of the attorneys 
of all the parties interested, and after the transaction 
had been closed up the modified order was set aside on 
consent of all the parties. Dec. 10, 1889. Foster v. 
Roche. Opinion by Danforth, J. Affirming 5 N. Y. 
Supp. 605. 


PATENTS—RIGHTS OF INVENTORS—EXCLUSIVE PROP- 
ERTY—INJUNCTION.—An inventor of a machine which 
he sells without patent may still retain an exclusive 
property in the patterns by which such machines are 
made, where the dimensions of such patterns cannot 
be obtained by merely measuring the completed 
machine, and where one to whom such patterns are 
given to be repaired, measures them, and reveals their 
dimensions to a third person, the latter may be en- 
joined from using patterns made from such measure- 
ments. The precise question presented by this appeal, 
as it appears to us, is whether there is a secret in the 
patterns that yet remains, although the pump has been 
given to the world. The pump consists of many dif- 
ferent pieces, the most of which are made by running 
melted brass or iron in a mould. The mould is formed 
by the use of patterns, which exceed in number the 
separate parts of the pump, as some of them are di- 
vided into several sections. The different pieces out 
of which the pump is made are not of the same size as 
the corresponding patterns, owing to the shrinkage of 
the metal in cooling. In constructing patterns it is 
necessary to make allowances, not only forthe shrink- 
age, which is greater in brass than in iron, but also for 
the expansion of the completed casting under different 
conditions of heat and cold, so that the different parts 
of the pump will properly fit together and adapt them- 
selves, by nicely-balanced expansion and contraction, 
to pumping either hot or cold liquids. If the patterns 
were of the same size as the corresponding portions of 
the pump, the castings made therefrom would neither 
fit together, nor if fitted, work properly when pump- 
ing fluids varying in temperature. The size of the pat- 
terns cannot be discovered by merely using the dif- 
erent sections of the pump, but various changes must 
be made, and those changes can only be ascertained 
by a series of experiments, involving the expenditure 
of both time and money. Are not the size and shape 
of the patterns therefore a secret which the plaintiff 
has not published, and in which he still has an exclu- 
sive property? Can it be truthfully said that this secret 
cau be learned from the pump, when experiments 
must be added to what can be learned from the pump 
before a pattern of the proper size can be made? As 
more could be learned by measuring the patterns than 
could be learned by measuring the component parts 
of the pump, was there not a secret that belonged to 
the discoverer, until he abandoned it by publication, 
or it was fairly discovered by another? If a valuable 
medicine, not protected by patent, is put upon the 
market, any one may, if he can by chemical analysis 
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and a series of experimeuts, or by any other use of the 
medicine itself, aided by his own resources only, dis- 
cover the ingredients and their proportions. If he 
thus finds out the secret of the proprietor, he may use 
it to any extent that he desires without danger of in- 
terference by the courts. But because this discovery 
may be possible by fair means, it would not justify a 
discovery by unfair means, such as the bribery of a 
clerk who, in the course of his employment had aided 
in compounding the mediciue, and had thus become 
familiar with the formula. The courts bave frequently 
restrained persons who have learned a secret formula 
for compounding medicines, beverages and the like, 
while in the employment of the proprietor, from using 
it themselves, or imparting it to others to his injury; 
thus in effect, holding, as was said by the learned Gen- 
eral Term, “that the sale of the compounded article 
to the world was not a publication. of the formula or 
device used in its manufacture.” Hammer v. Barnes, 26 
How. Pr. 174; Morrison v. Moat, 21 Law J. Ch. 248; 20 
id. 513; Green v. Folgham, 1 Sim. & 8. 398; Yovatt v. 
Winyard, 1 Jac. & W. 394; Peabody v. Norfolk, 98 Mass. 
452; Salomon v. Hertz, 40 N. J. Eq. 400; Kerr Inj. 181; 
High Inj., § 663. Wethink that the patterns were a 
secret device that was not disclosed by the publication 
of the pump, and that the plaintiff was entitled to the 
preventive remedies of the court. While the defend- 
ant could lawfully copy the pump, because it had been 
published to the world, he could not lawfully copy the 
patterns, because they had not been published, but were 
still, in every sense, the property of the plaintiff, who 
owned not only the material substance, ‘but also the 
discovery which they embodied. Second Division, 
Dec. 10, 1889. Tabor v. Hoffman. Opinion by Vann, J. 
Follett, C. J., dissenting. Affirming 41 Hun, 5. 


SuBROGATION.—One who contracts to sell land, sub- 
ject to a mortgage, but afterward pays the same, and 
has it satisfied of record, is entitled, when sued for 
specific performance, to be subrogated to the rights of 
the mortgagee. According to the well-established 
principles upon which the doctrine of equitable as- 
signment by subrogation rests, if the person paying 
stands in such a relation to the premises that his in- 
terest, whether legal or equitable, cannot otherwise be 
adequately protected, the transaction will be treated 
in equity as an assignment. Sheld. Subr., §$ 1, 3, 14, 16; 
3 Pom. Eq. Jur., § 1211; 1 Jones Mortg.,'§ 874. The 
remedy of subrogation is no longer limited tu sureties 
and qugsi sureties, but includes so wide a range of 
subjects that it has been called the “mode which 
equity adopts to compel the ultimate payment of a 
debt by one who in justice, equity and good eonscience 
ought to pay it.” Id.; Harris Subr., § 1; Barnes v. 
Mott, 64 N.Y. 397, 401; Stevens v. Goodenough, 26 Vt. 
676; Harnsberger v. Yancey, 33 Gratt. 527; Smith v. 
Foran, 43 Conn. 244. Whilea mere volunteer, with no 
obligation to pay or interest to protect, is not entitled 
to its aid, it is frequently applied in favor of a vendee 
of incumbered real estate, who although not personally 
liable, has paid the debt of another, which is a charge 
upon the land, and which, if not paid, might cause him 
to lose his interest therein. Under such circumstances 
the debt, although paid and satisfied in form, is re- 
garded in equity as neither paid nor satisfied in fact; 
but by operation of law, the former holder ceases to 
be the creditor, while the person paying takes his place 
as owner of the debt and security unimpaired. Where 
within the limitations suggested, benefit may result to 
the person paying without injury to the person who 
should pay, equity casts the burden upon the latter, 
who ought, in fairness to bear it, provided it will not 
work injustice, or disturb the rights of other creditors 
ofacommon debtor. Johnson v. Zink, 51 N. Y. 333; 
Cole v. Malcolm, 66 id. 363; Twombly v. Cassidy, 82 





Taylor, 8 id. 44,51. Second Division, Nov. , 1889, 
Arnold v. Green. Opinion by Vann, J. Brown, J 
dissenting. Affirming 40 Hun, 633. 


TRIAL — NONSUIT — ESTOPPEL — ATTORNEY Anp 
CLIENT—EXECUTORS.—(1) Ou atrial before a referee, 
in an action for money had and received, defendant, 
at close of plaintiff's evidence, and without announe. 
ing that he rested his case, moved that * the complaint 
be dismissed on the merits,”’ and the referee granted 
the motion, and rendered judgment against plaintiff, 
Held, that in order to maintain this judgment under 
the Code of Civil Procedure of New York, section 
1209, which provides that “a final judgment, dismiss. 
ing the complaint either before or aftera trial, * * * 
does not prevent a new action for the same cause of 
action, unless it expressly declares, or it appears by 
the judgment-roll, that it is rendered upon the 
merits,” defendant is bound to show that! there wag 
no disputed question of fact which on a jury trial the 
court would have been required to submit to the jury, 
and that on the undisputed evidence he was entitled 
to judgment. (2) Where defendant, in an action be 
fore a referee, secures a nonsuit, and expressly waives 
any objection that plaintiff could not maintain bis ae. 
tion in his representative capacity as executor, then 
such nonsuit cannot be sustained on the ground, if a 
valid one, that plaintiff, in his representative capacity, 
could not maintain the action. (3) Assignments made 
by an executor of his testatrix’s estate, in pursuance 
of, and in reliance on, advice of counsel, to defeat the 
creditors of his testatrix’s husband, do not estop him 
from suing for money had and received, and he need 
not bring an action to set the assignments aside be 
fore he can recover. (4) Where an executor, acting 
under advice of his attorney, transfers property of his 
testatrix’s estate to the attorney, in order to protect 
his testatrix’s husband from creditors, and also forthe 
benefit of the estate he represents, then the rule of law 
as to persons in parti delicto should not be so applied 
as to aid defendant attorney in holding property 8 
acquired, and thus enable him to consummate a wrong 
and a fraud on the estate; and the burden is on de 
feudant to establish affirmatively that his transactions 
with his client were fair and just; that his client acted 
on full information of all the material circumstances, 
and that he did not take undue advantage of bis 
client’s confidence or iguorance. (5) Considerable de 
lay in commencing the suit after the cause of action 
arose furnishes no defense, but is a fact to be weighed 
with all the other evidence in the case. (6) The fact 
that plaintiff entered a large sum of money in the in- 
ventory of his testatrix’s estate as having been received 
from defendant, aud verified the inventory, all of 
which was done at defendant's instigation, does not 
furnish absolute evidence that such sum was actually 
received from defendant, or any other source, but may 
be considered with the other evidence. Dec. 10, 1889. 
Place v. Hayward, Opinion by Earl, J. Reversing5 
N. Y. Supp. 959. 


UsvuryY—PRIVATE BANKERS.—Laws of New York of 
1882, chapter 409, section 68, provides that every bank- 
ing association, and every private and _ individual 
banker, doing business in New York, may charge six 
per centum interest; but if they knowingly charge 4 
greater rate, they shall forfeit the entire interest, and 
if it has been paid, double the amount may be recov: 
ered back “from the association or private or individ- 
ual banker receiving the same.” Section 69 declares 
that the true intent of section 68 is to place and con- 
tinue the private and individual bankers and associa 
tions on an equality with nationai banks in the pat- 
ticulars referred to. Held, that a firm engaged in 
banking, but not as “individual bankers,” as defined 
by the above statute, is exempt from the provisions 
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joans in the usual course of business. Second Division, | 


Nov. 26, 1889. Perkins v. Smith. Opinion by Follett, 
(. J. Brown, J. dissenting. Affirming 41 Hun, 47. 


—_——+—— 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


HoMESTEAD—APPLICATION OF PAYMENTS.— Where 
a portion of a debt by a note is a lien on the home- 
stead, having been contracted before the homestead 
was acquired, and payments have beer made on the 
note which exceed the portion of the debt thus con- 
tracted, but no application of payments has been made 
by either party, the law will so apply them as to protect 
the homestead. A case in which some light is given, 
where the application is made by indorsement, is Shel- 
don v. Bennett (Mich.), 7 N. W. Rep. 223. Appellant’s 
view of the case is that inasrauch as neither party has 
directed the application, it is to be made under the 
rules of law applicable to such failure; and as fixing 
the duty of the court under that rule, it claims that 
the application should be so made as to preserve to 
plaintiff its security, and best enable it to collect its 
entire debt; and to that end, if any part of the debt is 
unsecured, the payment should be applied to the un- 
secured part, and, if all is secured, then the payment 
should be applied to the part where the security is 
most precarious. The rule, with aslight modification, 
has strong support on authority. Leeds v. Gifford (N. 
J.), 5 Atl. Rep. 795; Hersey v. Bennett, 9 N. W. Rep. 
590; Coons v. Tome, 9 Fed. Rep. 532; Schulenburg v. 
Martin. 2 id. 747; Sanborn v. Stark, 31 id. 18; Field v. 
Holland, 6 Cranch, 8. Quite an extended collection of 
authorities is to be found in notes to Nichols v. 
Knowles, 17 Fed. Rep. 494, many of which support the 
rule. The modification of the rule as claimed is that 
itis not arbitrary, but is to be applied only under 
equitable considerations applicable to particular cases. 
It may be conceded as the law that in the absence of 
facts showing equitable demands otherwise, the appli- 
cation of payments under the law should be with a 
view to preserve to the creditor the full benefit of his 
security; but the rule goes no further. The case under 
our finding is one where there is an entire unsecured 
claim, for a part of which the homestead might be li- 
able, and payments are made without application by 
either party; and the query is, will the law so apply it 
as to subserve the interest of the creditor, and exhaust 
the homestead of the debtor in 30 doing, or will it so 
make the application that the part which could be 
made a lien on the homestead shall be paid, and leave 
the debtor his homestead? Were we toadopt the for- 
mer, we should go beyond the spirit or reasoning of 
any case which has come to our notice, and to our 
minds contravene the true spirit and policy of the laws 
of the State on the question of homestead rights. This 
court, in consonance with the legislative purpose, has 
at all times adopted a liberal construction of the law 
for the preservation of the homesteads of debtors, both 
from considerations of individual and public good. 
The spirit of our homestead law goes further than to 
subserve the design or purpose of the debtor and 
owner of the homestead. It looks to the protection of 
the family of which the debtor is the head, and will 
not allow him, except by the concurrence of his wife, 
to make a valid pledge or disposition of it. The law 
undertakes to guard it for the family. It is certainly 
the spirit and purpose of the law to guard it against 
indebtedness, except for debts contracted before its 
purchase; and if it may be said that both the creditor 
and the debtor have had the opportunity, in this case, 
to make the application, and each has failed, will not 
the law, in applying the equitable rule, look beyond 
the act of the debtor, and save to the family its home? 
It is to be kept in mind that the wife is a party against 





whom this relief is sought, and has in no manner re- 
linquished her homestead privilege. In view of the 
authorities cited, and of our own laws on the subject 
of homestead protection, we think the application of 
the payments should be such as to preserve the home- 
stead right. Iowa Sup. Ct., Oct. 21, 1889. First Nat. 
Bank of Stuart v. Hollinsworth. Opinion by Granger, J. 


INTOXICATING LIQUORS—LICENSE—CONTRACT.—A li- 
cense to sell liquors in a city for a year on payment of 
$100 is not a contract, but a police regulation, and be- 
fore the end of the year the city can by ordinance 
raise the fee for the unexpired term. If by authoriz- 
ing a license or permit for one year, the State could 
deprive itself of the right to impose new restrictions 
upon the licensee during that period, a law authorizing 
licenses might bind successive Legislatures for three, 
five, or even ten years. If the legislative discretion 
could be fettered or bargained away for one year, 
it could, upon the same principle, be bargained away 
for an indefinite period. It is however, abundantly 
settled that a llcense or permit issued iu pursuance of 
a mere police regulation has none of the elements of a 
contract, and that it may be changed or entirely re. 
voked, even though based upon a valuable considera- 
tion. Cooley Const. Lim. 343. A license issued under 
the law regulating the sale of intoxicating liquors has 
neither the qualities of a contract nur of property, but 
merely forms a part of the internal police system of 
the State. Board v. Barrie, 34 N. Y. 657. No one can 
acquire a vested right in a mere statutory privilege so 
as to bind the State, or prevent a change of policy as 
the varying interests of society may require. Cooley 
Const. Lim. 473. ‘Sovereigns may make contracts 
which, under our Constitution, will preclude them 
from impairing vested rights by subsequent legisla- 
tion; but this result never follows the exercise of a 
purely police power.’”? McKinney v. Town of Salem, 
77 Ind. 213, and cases cited. ‘‘As the power to grant, 
withhold or annul licenses to sell liquor is an exercise 
of the police power, it follows that no limitation can 
be placed upon its exercise by any statutory provis- 
ion.”’ State v. Bonnell, 119 Ind. 494; Stone v. Missis- 
sippi, 101 U. S. 814; Beer Co. v. Massachusetts, 97 id. 
25. It is impossible that a mere license or privilege se- 
cured under the internal police system of the State 
should be invested with the elements of a contract, so 
as to be beyond legislative control. Burnside v. Lin- 
coln County, 86 Ky. 423. ‘‘The law is now well set- 
tled,” said the Supreme Court of Georgia, ‘‘that the 
Legislature has the power to revoke licenses granted 
to retail liquors. Such a license is in no sense a con- 
tract by the State, county or city with the person tak- 
ing out the license. Itis simply a permit granted by 
the authorities to do business under the license, and 
the license may be revoked by the Legislature at any 
time.” Brown v. State (Ga.), 7S. E. Rep. 915; Fell v. 
State, 42 Md. 71; Calder v. Kurby, 5 Gray, 597; Com. 
v. Brennan, 103 Mass. 70; Martin v. State, 23 Neb. 371; 
Pleuler v. State, 11 id. 547. In the case last cited it 
was held that licenses granted under a former law, 
which had been repealed, were absolutely revoked. 
upon the taking effect of the later law. Thus it follows 
that by enacting the ordinance of June 19, 1889, and 
repealing the former ordinance, the appellant’s license 
was revoked. The enactment of a law placing restric- 
tions upon the sale of intoxicating liquors, and requir- 
ing the payment of a specified sam of money, and that 
a license be obtained, before the business of selling can 
lawfully be entered upon, is not to be regarded as a 
proposition on the part of the State to contract for 
privileges or to sell indulgences, but rather as a public 
proclamation announcing that the State regards the 
unrestricted sale of intoxicating liquors as prejudicial 
to the general welfare, and that in the exercise of its 
police power the traffic has been placed under regula 
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tion and restraint. Those who engage in the traffic 
after the enactment of such a law, must be regarded 
as having notice from the beginning that the power of 
regulation is a continuing one, and that the State re- 
serves to itself the right to deal with the subject as 
the special exigencies of the moment may require. 
Stone v. Mississippi, 101 U. S. 814. They are bound to 
know that the license or permit has no force or vitality 
except as it derives it from the law under which it was 
issued, and that, if the public good requires that the 
law be modified or repealed, no incidental inconven- 
ience which they may suffer can stay the hand of the 
State. No one can acquire a vested right in the law- 
Bryson v. McCreary, 102 Ind. 1; Edwards v. Johnson, 
105 id. 594. Even if it were conceded that a permit to 
sell intoxicating liquors was possessed of some of the 
characteristics of property, or that it was a thing of 
value in the eye of the law, it would still offer no im- 
pediment against the exertion of the police power of 
the State. ‘‘The acknowledged police power of the 
State extends often to the destruction of property.” 
License Cases, 5 How. 504-577; Mugler v. Kansas, 123 
U. 38. 623-658. Even though the enforcement of an or- 
dinance may operate to destroy a business theretofore 
lawful, and to seriously impair the value of property 
acquired under the sanction of a special law or char- 
ter, these considerations do not render the ordinance 
invalid, or prevent its enforcement when the protec- 
tion of the public health or the promotion of the gen- 
eral welfare requires it. Fertilizing Co. v. Hyde Park, 
97 U.S. 659-667; Beer Co. v. Massachusetts, id. 25. 
Ind. Sup. Ct., Oct. 30, 1889. Moore v. City of Indian- 
apolis. Opinion by Mitchell, J. 


PARTNERSHIP—REALTY—SALE OF SURVIVING PART- 
NER.—As real estate belonging to a firm is liable for 
the debts of the firm when the personal property 
proves insufficient, and such real estate is regarded in 
equity as personal property on the death of a partner, 
if the personal property is not sufficient to pay all the 
firm debts, and it is necessary to sell the real estate to 
pay them, the surviving partner has the right to sell 
and convey the same; and if he sells and conveys in 
good faith, for a valuable consideration, without an 
order of court, he passes an equitable title. We are 
aware that the authorities are not all in harmony on 
the question under consideration, but we think the 
doctrine we have laid down fully supported by au- 
thority, and the logical conclusions which follow from 
established principles. Parsons on Partnership states 
the rule thus: ** The following, then, is the American 
rule: Real estate, purchased and held as partnership 
property, is so treated in equity, and subjected to all 
the incidenta of partnership property. If there be 
death, the surviving partner, whether he hold the 
whole title, or hold it in part, or hold none of it, if he 
be a creditor of the partnership, has the same rights 
against the real estate, and only the same, which any 
other oreditor has. But this real estate goes to pay the 
debts of the partnership, and only after they are paid 
does it, or what is left of it, become the property of 
the partuers, or their representatives, free from all 
claims.” Pars.-Partn. (3d ed.), top p. 403, *372. In the 
case of Shanks v. Klein, 104 U. S. 18, Justice Miller de- 
livering the opinion, it is held that real estate pur- 
chased with partnership funds for partnership pur- 
poses, though the title be taken in the individual name 
of one or both partners, is in equity treated as per- 
sonal property so far as necessary to pay the debts of 
the partnership, and to adjust the equities of the co- 
partners; and for this purpose, in case of the death of 
one of the partners, the survivor can sell the real es- 
tate so situated, and, though he cannot convey the le- 
gal title which passed to the heirs or devisees of the 
deceased partner, his sale invests the purchaser with 
the equitable ownership of the real estate, and the 








right to compel a conveyance of the title from the kin 
or devisee in a court of equity. Tiliinghast v. Champ. 
lin, 67 Am. Dec. 514, and authorities cited in y 
p. 541; Grissom v. Moore, 106 Ind. 296; Haas v. Shay, 
91 id. 384-396. In note to McCormick’s Appeal, 98 Am, 
Dec. 200, the editor, in speaking of the difference jy 
the rule in England and this country, says: * But i, 
this country, when the objects of the conversion have 
been accomplished, a reconversion takes place. Whey 
the property has fulfilled all its functions as personal 
property in respect to the partnership, the partners, 
aud the creditors, and is uo longer wanted for those 
purposes, it becomes, in the hands of those who hold 
the legal title, real estate, and subject to all incidents 
as such." See authorities there cited. This we think 
the true doctrine; but while it remains personal prop. 
erty it is subject to being sold and conveyed by the 
partners or the surviving partners, and when it be 
comes necessary to sell a parcel of real estate which ig 
indivisible, to apply a portion of the proceeds to the 
payment of firm debts, the sale in good faith, for 
valuable consideration, passes the equitable title to the 
whole tract, and the heirs of the decedent, or his legal 
representatives, take the surplus of the proceeds, in- 
stead of the real estate. Ind. Sup. Ct., Oct. 30, 1889, 
Walling v. Burgess. Opinion by Olds, J. 


SLANDER—EVIDENCE—REPETITIONS.— A statement 
by a physician that he had sent some of the silk thread 
used in plaintiff's manufacture to the State board of 
health, which had reported that it contained arsenic 
in sufficient quantities to be dangerous to the work- 
men using it, is not such as that every one hearing it 
is under such a moral obligation to repeat it that the 
physician must be held to have contemplated and au- 
thorized its repetition until it reached the workmen, 
The general rule that a man is not liable for a third 
person’s actionable and unauthorized repetition of his 
slander is settled. Hastings v. Stetson, 126 Mass. 329, 
331; Shurtleff v. Parker, 130 id. 293, 296. If the repe- 
tition is privileged the question becomes somewhat 
different. It is true that the fact that the sufferer has 
no action against one person is not a sufficient reason 
for giving him one against another, even if otherwise 
he is remediless. But the case is withdrawn from the 
principle applied in many instances, that the law will 
look no further back than to the wrong-doer who is 
the proximate cause of the consequence complained 
of. Clifford v. Cotton Mills, 146 Mass. 47, 49. We need 
not now decide, that when the original slander was 
uttered under such circumstances that the privileged 
repetition manifestly was to be expected, the damage 
caused by the repetition could not be recovered forto 
the same extent as if the defendant had repeated the 
slander himself. Compare Derry v. Handley, 16 L. T, 
(N. 8.) 263; Parkins v. Scott, 1 Hurl. & C. 153; Keen- 
holts v. Becker, 3 Den. 346, 352; Terwilliger v. Wands, 
17 'N. Y. 54,59; Fowles v. Bowen, 30 id. 20, 22; Titus 
v. Sumner, 44 id. 266; Bassell v. Elmore, 48 id. 561. In 
the case before us, it did not appear that the repeti- 
tion was privileged. Assuming that the story heard by 
Anna Brackett was the one set in motion by the de 
fendant, there was no evidence as to how it came from 
him to her. He may have uttered it to a stranger, andit 
may have passed through twenty mouths before it 
reached the plaintiffs workmen. We do not know 
whether those who repeated it believed it, or whether 
any one of them made it in pursuance of a supposed 
duty, or ifastranger and a volunteer under any circum- 
stances could make out a case of privilege, whether such 
circumstances existed. See Shurtleff v. Parker, wbi su- 
pra; Joannes v. Bennett, 5 Allen, 169, 171; Krebs v. 
Oliver, 12 Gray, 239, 243; Waller v. Loch, L. R.,7Q. 
B. Div. 619, 621; Davies v. Snead, 5 id. 608, 611. It can- 
not be contended that any one who heard the story 
was under such a moral obligation to repeat it broad- 
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cast without further inquiry that the defendant must 
be taken to have contemplated and authorized the rep- 
etition until at last it reached the plaintiff's work- 


Mass. Sup. Jud. Ct., Nov. 26, 1889. Elmer v. 


men. 
Opinion by Holmes, J. 


Fessenden. 

STATUTES—CONSTRUCTION.—The proviso in question 
js; “Provided, that this act shall not apply to rail- 
way, canai or banking corporations, or to; savings 
banks, cemeteries or religious corporations, or purely 
charitable or educational associations, or manufactur- 
ing companies or mining companies carrying on busi- 
ness in this State.” Theabsence of a comma after the 
words “manufacturing companies”’ gives rise to the 
assertion that the clause is ambiguous in its mean- 
ing, and that it is uncertain whether manufactur- 
ing companies as well as mining companies are 
subjected to the phrase “carrying on business in 
this State.” Upon this supposed uncertainty it is 
claimed that the necessity arises which warrants 
the court in looking beyond the statute law, as it is 
presented to us by the ordinary forms of attestation, 
and into the journals of the two branches of the Legis- 
Jature, in order to find relief from this uncertainty. 
It is said that such reference will show the fact to be, 
that in a committee of conference of the two houses, 
the words ‘or manufacturing companies or mining 
companies carrrying on business in this State,’’ witha 
comma after the word “companies” in the first in- 
stance, were agreed upon by way of amendment, and 
go reported to both houses and passed. But counsel 
admits that the act was engrossed and printed, as it 
now appears on the statute book, without the comma. 
In that state it was signed by the governor. The de- 
fendant offered to produce testimony to show these 
facts by the journals of the two houses; but this was 
objected to because of its illegality. But it was ad- 
mitted, and it was so admitted in view of the great 
importance of the case, and of the very strong convic- 
tion of counsel, that without such testimony he would 
be unable to have his case fully and finally heard and 
disposed of, in accordance with what he believes the 
law will now be declared to be. The evidence was ad- 
mitted, not with the intention of disregarding the case 
of Pangborn v. Young, 32 N. J. Law, 29, but with a 
full understanding of the comprehensiveness of that 
case, and of its binding force. Counsel urged most 
strenuously that since the expressions in the case re- 
ferred to, the judicial mind of this country has under- 
gone a very radical change upon this subject, and that 
already a very decided weight of authority is in favor 
of admitting such testimony; and what in his judg- 
ment lends weight to his view is that the offer of such 
evidence is not made to deny the existence of the stat- 
ute, nor to contradict it, but to enable the court to in- 
terpret its meaning; citing Blake v. Banks, 23 Wall. 
87; Gardner v. Collector, 6 id. 499; Walnut v. Wade, 
103 U. S. 689; Town of Ottawa v. Perkins, 94 id. 260; 
Post v. Supervisors, 105 id. 667; McCulloch v. State, 11 
Ind. 424; Fordyce v. Godman, 20 Ohio St. 1; Purdy v. 
People, 4 Hill, 384; Bank v. Sparrow, 2 Den. 97; Peo- 
ple v. McElroy, 40 N. W. Rep. 750. Opinions from 
such high sources are entitled to the highest considera- 
tion; but after a careful consideration of the very 
able opinions of Chief Justice Beasley and Mr. Justice 
Elmer in the Pangborn Case, I cannot say, if the rule 
laid down there admits of an exception, that such ex- 
ception has now arisen. N. J. Eq. Ct., Nov. 8, 1889. 
State v. Under-Ground Cable Co. Opinion by Bird,V. C. 


VENDOR AND PURCHASER—POSSESSION—BONA FIDE 
PURCHASERS—NOTICE. — Exhibition, by a vendor of 
land to the vendee, of a lease from him to a deceased 
ancestor of persons in possession, does not relieve the 
Vendee from making inquiry as to such possession; es- 
pecially where the term of such lease has expired. The 
rule of law which is thus invoked is settled in a long 





line of cases, including Jaques v. Weeks, 7 Watts, 261; 
Maul v. Rider, 59 Penn. St. 167; Hottenstein v. Lerch, 
104 id. 454; Rowe v. Ream, 105 id. 543. But it is said 
that Detwiler, who was the agent of Hershey in the 
transaction between him and Brinser, exhibited to 
Brinser the writing in form of a lease by Hershey to 
Anderson; that the so-called ‘‘ lease’ was in itself ex- 
planatory of the possession, and Brinser was thereby 
relieved from further inquiry. Leach v. Ansbacher, 55 
Penn. St. 85, is cited in support of this position. When 
this case was here before, we said: *‘Anderson was at 
the time in possession, under the terms of the paper 
which has been denominated a ‘lease;’ and if Brin- 
ser had actual knowledge of the lease and had no 
knowledge of the facts relating to its execution, 
it is probable, under the ruling of this court in 
Leach v. Ansbacher, 55 Penn. St. 85, he might be re- 
garded as an innocent purchaser.’’ “ Nothing in the 
transaction,”’ says Mr. Justice Thompson in the case 
last cited, “‘ gave the least sign to put the purchaser on 
inquiry. The possession will, it is admitted. But 
when the party is in possession under a lease, the 
kuowledge of the lease dispenses with the inquiry of 
how the possession is held. That knowledge the,agent 
had, and of the very terms of the lease. That was 
enough for him. He was not bound to inquire of the 
tenant in possession if the lease was fair or fraudu- 
lent, or whether there was a trust notwithstanding.” 
But, as it did not then appear that Brinser had any 
knowledge whatever of the lease, the rule suggested in 
Leach v. Ausbacher, as above, was not considered ap- 
plicable to the case. We intimated however somewhat 
cautiously and doubtfully, that if that fact had been 
established, it was probable “ the ruling laid down in 
Leach v. Ansbacher might apply.’”’ Upon a careful ex- 
amination however, the doubt which then existed in 
our mind as to the soundness of this view has grown 
into a conviction that it cannot be sustained. The case 
of Leach v. Ansbacher was without doubt rightly de- 
cided; but the remarks of the learned justice who de- 
livered the opinion quoted above were not necessary 
to the decision of thatcase. In Leach v. Ansbacher it 
was found asa fact that Ansbacher was an innocent 
purchaser without notice; and that Leach himself, 
who had actual knowledge of the whole transaction, 
not only gave no notice of his claim of title, but as- 
sented to and approved of the sale. The same conclu- 
sion was irresistible therefore on other ground; and 
in this sense it may be said that the remarks quoted 
were not necessary to the decision of the cause. The 
authorities cited do not declare the principle in sup- 
port of which they are cited. Neither in Sugden on 
Vendors, nor in the case of Hood v. Fahnestock, 1 
Penn. St. 470, do we find any such doctrine declared. 
Indeed, upon a somewhat careful examination of all 
the cases, we conclude that the language quoted from 
Leach v. Ansbacher is sustained neither by rea- 
son nor authority. Knowledge of the existence of a 
lease wiil, of course, give constructive notice of all its 
provisions; but the possession, apart from the lease, 
we think, should be treated as notice of the possessor’s 
claim of title, whatever that claim may be, for the 
lease may be but the first of two or more successive 
rights acquired by the tenant. While in the occupancy 
under a lease for years, the tenant may have purchased 
under articles, and entitled himself to an equity; or 
indeed he may have purchased the legal estate in fee, 
and failed to record his deed. Wonld it be supposed 
that a knowledge of the precedent lease would dispense 
with the duty of inquiry, and entitle a subsequent 
grantee to the protection of an innocent purchaser? 
Or the lease may have been the instrument of a base 
fraud. It may have been executed under the false 
and fraudulent pretense, to an illiterate person, that it 
was in fact a conveyance or a contract of sale. Would 
possession afford no protection in such a case? We 
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think it would. In such cases the possession is the 
possessor’s only reliance, for he may be powerless to 
put his claim of title upon the record. In Sugden on 
Vendors (vol. 1, 6th Am., from 10th London ed., p. 265, 
§ 22), it is expressly stated, and numerous authorities 
are cited in support of the statement, that if a tenant, 
during his tenancy, changes his character by having 
agreed to purchase the estate, his possession amounts 
to notice of his equitable title as purchaser. Among 
the cases cited we find Daniels v. Davison, 16 Ves. 249, 
where itis held that the possession of a tenant, who 
had taken it under a lease for a term of years, and, 
during the pendency of the lease, made acontract with 
his lessor for the purchase of the reversion, was notice 
in itself to a subsequent purchaser (the lease being still 
unexpired), not only of a tenant’s interest under it, 
but likewise of his equitable title to the estate under 
his contract for the purchase. To the same effect is 
Allen v. Anthony, 1 Mer. 282, and our own cases of 
Hottenstein v. Lerch, supra, and Rowe v. Ream, su- 
pra. Moreover, it now appears that Anderson, the 
lessee, was not himself in the possession. He had died 
two years or more before the sale to Brinser, and his 
widow and children were in the possession. The term 
of the lease had expired; and it would not be, we 
think, presumed in favor of a purchaser, in the ab- 
sence of proof, that the heirs were holding over. Penn. 
Sup. Ct., Oct. 7, 1889. Brinser v. Anderson. Opinion 
by Clark, J. 


WiILL— GIrt oF “THE REST OF THE FURNITURE 
AND EFFECTS’? — BANK-NOTES AND SECURITIES — 
JEWELRY—A testator after giving pecuniary and other 
legacies, including the sum of £100 to D., and includ- 
ing certain books, wine and plate, gave ‘‘all the rest 
of the furniture and effects” at the house in which he 
resided to D., and devised and begueathed the rest, 
residue and remainder of his estate and effects to T. 
A sum of £2,740 in bank-notes, certain stock receipts, 
certificates of railway stock, and some jewelry, besides 
the usual furniture and appointments, were found in 
his house after his decease. Held, that the bank-notes, 
securities and jewelry did not pass to D. under the 
gift of the rest of the furniture and effects at his house, 
but were included in the residuary gift to T. The 
principle of the decision of Wood, V. C., in Gibbs v. 
Lawrence, 30 L. J., Ch. (N. 8.) 170, and of the master 
of the rolls of Ireland in Campbell] v. McGrain, Ir., 9 
Eq. 397, shows that such context exists here. The first 
case decides this, reading from the summary in the 
marginal note, ** A bequest of ‘all and singular my 
household furniture, plate, linen, china, pictures, and 
other the goods, chattels and effects which shall be in 
or upon or about my dwelling-house and premises at 
the time of my decease.’ Held, not to include a sum 
of money found inthe house.” The sum was £460 in 
bank-notes and gold. The second case, reading again 
the marginal note, was ‘‘A testator bequeathed all his 
estate and interest in his dwelling-house, together 
with all his household furniture, plate, linen and all 
other effeets therein to E. M., and the residue of his 
property to two other persons. Held, that a sum of 
money found in the house at the testator’s death did 
not pass under the bequest to E. M.” Eng. Ch. Div., 
Aug. 6, 1889. Re Miller; Daniel v. Daniel, Opinion 
by North, J. 


NOTES. 
HE following story of Judge Maine, of the United 
States Supreme Court, has been going the round of 
the papers: An extravagant young man had called upon 
him, and after a few remarks had passed between 
them, the judge looked up and asked: * Brother 
Lightweight, why don’t you get married?" ** Because 





1 can’t afford it. How much do you suppose it cost 
me tolive now?’’ The judge declared that he coulg 
not guess. ‘* Well, it costs me all of $6,000 a year just 
for my own living.’’ ‘‘ Dear! dear!” said the ju 

ina tone of astonishment. “ Why, Lightweight, | 
wouldn’t pay it. It isu’t worth it! "—Jrish Law Times, 


La FILLE Bren GARDEE. 


(An Intercepted Letter.) 


No, Edith, I have got no briefs—I want no briefs at all; 

I want to know that you're come back, and safe at Shirley 
Hall; ‘ 

And till I get a note from you, announcing that return, 

I've neither head nor heart for Chitty, Sugden, Hayes or 
Fearne. 


Your letter speaks about “ hard work,” and ‘‘rising at the 
bar;”’ 


I read it, Edith, at my window, smoking a cigar! 
And I'm to work while you're away?—a likely thing indeed; 
Yes, I'm in one Assizes case—that one in Adam Bede, 


You can believe or disbelieve me, Edith, as you please, 

A fellow’s work's all bosh unless a fellow’s mind’s at ease; 
And studying Cross Remainders Over is no use, I fear, 
While you're in France, and I'm a cross remainder over here, 


Don’t, Edith, write about myself; I want to hear of you, 
And what you're doing day by day, and also how you do; 
And whether Mrs. Armington (whom I don’t tike and shan't) 
Is really acting like a friend, or only like an aunt; 


And takes you, Edith, everywhere, and shows you what 
to see, 

And in society performs what's due to you—and me; 

Nor, while her own long girls are push’d wherever she cap 


get, 
Permits you to be talk’d to by the billiard-playing set. 


And, Edith, as she’s full of spite (she is, from wig to toes, 

And hates me for that harmless sketch that show’d her Ro- 
man nose); 

Inform me if those vicious innuendoes shecontrives, 

And talks at briefless barristers, and pities poor men’s wives, 


Or if she ever gives you, Edith, darling, half a hint 

(There’s nothing that a woman wouldn’t do with sucha 
squint) 

That I’ve been fast, and people say, “ who really ought to 
know,” 

That at getting briefs and paying bills alone they think I'm 
slow; 


Or talks of our engagement in a way that isn’t kind, 

Makes it, at pic-nics, an excuse for leaving you behind; 

And drawls, that cold old lip of hers maliciously upcurl’d, 

“Of course, engaged Miss Ediths do not care about the 
world.”’ 


You'll call me such a worry, Edith, but it is not fun 

To be stuck in Temple chambers when October has begun; 
So pity for a lover who’s condemned in town to stay, 
When she—and everybody else—are off and far away. 


I wander in our gardens when the dust makes all things dim, 
The gardener tells me not to smoke, but much I care for 


him; 
And paper buildings, Edith, in asketch by fancy drawn, 
Grows an old baronial mansivun, with the grassplot for its 
lawn. 


The Thames, its lake; myself, its lord (his income, lucky 
chance, 

Exactly fifty thousand pounds paid yearly in advance); 

Then at the eastern turret a sweet form is conjured up, 

And Edith waves a kerchief white, and calls me in--to sup. 


Well, bless you, Edith. When you sail’d, I put aboard your 
ship ; 
Vanity Fair, by Thackeray, and my dear old Hound, by Grip, 
And to no girl her destiny more sure protection sends, 
Than such a dog to bite ber foes; such book to bite her 


aaaenens —Once a Week. 
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CURRENT TOPICS. 


E have received from Mr. J. Newton Fiero drafts 
of two bills which he proposes to introduce 
in the present Legislature. The one is to provide 
for a commission to propose amendments to the 
judiciary article of the Constitution, in accordance 
with the recommendation of the State Bar Associa- 
tion. The main section of the bill is as follows: 
“Section 1. The governor, by and with the advice 
and consent of the Senate, shall designate thirty-six 
persons, four from each judicial district, except the 
first, from which eight persons shall be named, who 
shall constitute a commission for the purpose of 
proposing to the Legisiature, at its next session, 
amendments to the sixth article of the Constitu- 
tion. Provided, that no amendments shall be pro- 
posed to any other article thereof. No more than 
one-half in number of the persons so appointed 
from each district shall be members of the same po- 
litical party.” This action is desirable for the pur- 
pose of deliberate consideration of the question of 
adding to the number of Supreme Court justices, 
but should not stand in the way of adopting the bill 
already pending for a permanent increase of the 
number of judges of the Court of Appeals. 


The other proposed bill is entitled ‘‘An act to fa- 
cilitate the business of the Supreme Court in the 
third judicial district,” and the main sections 
are as follows: ‘‘ Section 1. The justices heretofore 
elected to the Supreme Court in and for the third 
judicial district shall meet at a place to be desig- 
nated by the presiding justice of the General Term 
of the third department within twenty days after 
the passage of this act, and designate two persons, 
residents of the district, belonging to different po- 
litical parties, who shall be attorneys and counsel- 
lors at law of at least ten years’ standing, as ref- 
erees in and for such judicial district, a certificate of 
which appointment, signed by a majority of the 
justices elected in said district, shall be filed with 
the secretary of State. Section 2. It shall be the 
{uty of such referees so to be appointed, and their 

3sors, to hear and decide all actions or special 
froceedings, the place for the trial or hearing of 
which shall be in the third judicial district, which 
may be referred to them for that purpose either by 
the Supreme Court, or any justice thereof, or by the 
consent of the parties thereto, or upon approval of 
the surrogate of any county in the district, and to 
perform such other duties as referee as may be as- 
signed to them by the court or a justice thereof in 
any such action or special proceeding. They shall 
have the same powers as are conferred upon ref- 
erees by the Code of Civil Procedure, and shall per- 
form their duties in the same manner now re- 
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third judicial district is further authorized and em- 
powered, in its discretion, to order and direct the 
issues in any action pending in said court in said 
district which is triable by the court without a jury 
to be referred to said referees, or either of them, to 
hear and decide the same, and such power may be 
exercised by said court, at Circuit, at Special Term 
or at General Term.” These referees are to act un- 
til others are appointed in their stead, or until the 
justices shall certify to the secretary of State that 
their services are no longer needed. We are op- 
posed to this bill on constitutional grounds and on 
grounds of policy. The constitutional objection 
ought to suffice. We dwelt on it on another occa- 
sion so fully that it is hardly worth while now todo 
more than reiterate our conviction that the measure 
is unconstitutional. It is impossible to spell out of 
the Constitution any warrant for the judges to farm 
out to referees the business which the Constitution 
requires them to transact, or to appoint referees ex- 
cept as authorized by the Code of Civil Procedure 
in particular cases as they arise. The question — to 
dignify it by a description to which it seems hardly 
entitled — was not raised in the case of the present 
Second Division of the Court of Appeals. Nobody 
dreamed that power could be conferred on the 
judges of the Court of Appeals to constitute a com- 
mission by any means short of a constitutional 
amendment. The two emergencies are exactly par- 
allel. But the measure seems to us extremely impoli- 
tic as a practical evasion of the constitutional re- 
quirement that judges shall be elected by the popular 
vote. We really do not care to have our judges ap- 
point our judges. It may also well be objected to 
the bill that it is limited to the third judicial dis- 
trict, and that relief is needed just as much in the 
other districts. We are inclined to believe that the 
permanent increase of the judges of the Court of 
Appeals and the release of the seven now detained 
in the Second Division will afford the necessary re- 
lief, but if any thing more is needed, it is better to 
let the constitutional commission devise it, upon 
considerate reflection, discussion and inquiry, in ac- 
cordance with the mandates of the Constitution, 
and with a view to permanency and adequacy. 


In spite of the sarcasm of an English law journal 
that our Court of Appeals had ‘‘ deemed it worth 
while” to decide that the murderer of a testator 
could not profit by the will of his victim, it seems 
that an English court has ‘‘ deemed it worth while ” 
to consider the same question. Mr. Austin Abbott, 
in a note to Riggs v. Palmer, 23 Abb. N. C. 488, 
cites the case of De Tourville, in the English Court 
of Appeal, 1880, whose wife had made a will in his 
favor, and of whose murder he had been convicted. 
Her next of kin opposed his taking under the will. 
Mr. Abbott says: ‘‘ The case does not appear to be 
reported. The only account of it I have been able 
to find, besides that given below, and some mention 
of it in a contemporary journal, is the following 
from the Solicitors’ Journal, August 3, 1878, vol. 22, 
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an application in Re De Tvurville, before Vice-Chan- 
cellor Malins, that the depositions of the witnesses 
who gave evidence on the trial of De Tourville in 
Austria for the murder of his wife might be brought 
into Chambers to be used as evidence in support of 
a question of law which was to be raised respecting 
the will of Madame De Tourville. The vice-chan- 
cellor said: ‘I understand the question of law is this: 
whether, when a man knows that his wife has made 
a will in his favor, and then murders her in order to 
hasten the devolution of his interest, whether that 
avoids the bequest in his favor under the will? I 
have always considered that this court is satistied 
with proof of the conviction having been arrived at 
according to the laws of the foreign country. The 
effect of my having the depositions before me would 
amount to my having to try the man for murder.’ 
Mr. Bristowe, Q. C., stated that the evidence of the 
conviction of De Tourville had been presented before 
the benchers of the Middle Temple for the purpose 
of disbarring him, and when they found that the ap- 
peal from the decision of the trial had been refused, 
and that the only chance of a reprieve rested upon 
the clemency of the emperor, the benchers had act- 
ually disbarred him. Mr. Glasse said that the ques- 
tion had been very fully considered by several emi- 
nent counsel, who had formed an opinion that the 
court could not be satisfied with the evidence of a 
conviction in Austria, but that the depositions must 
be given in evidence. The vice-chancellor thought 
that in these circumstances he could not refuse to 
have the evidence produced, and acceded to the ap- 
plication and ordered the case to stand for Monday 
next (Aug. 5).’ The decision is thus stated in 
‘Curiosities of the Search-Room,’ a Collection of 
Wills, etc., London, 1880, p., 277 (American edi- 
tion, Franklin Square Library, Harper & Bro., No. 
292, p. 44.) The vice-chancellor (Malins) refused 
the application for a commission, on the ground 
that the question of law should first be determined 
whether, in his position, De Tourville should lose 
the benefits conferred on him by the will, and di- 
rected an amendment of the pleadings for that pur- 
pose. The case was further complicated by the fact 
that previous to his conviction De Tourville had (not 
perhaps so cleverly as he thought) assigned his in- 
terest under the will to another person. The master 
of the rolls and Lords Justices James and Bramwell 
however reversed the decision of the vice-chancel- 
lor, and granted the application for a commission, 
the master of the rolls remarking that he was at a 
loss to understand why the application should have 
been refused.’” Mr. Abbott clearly points out the 
fallacy of the dissent inthe New York case, as follows: 
“The action was not ejectment to recover the prop- 
erty, but to enjoin the defendant from claiming the 
property; it was not to nullify the statute, nor to 
interpolate a judicial exception into it, but to ob- 
tain a decree that in this case it was inequitable to 
allow the defendant to take advantage of the stat- 
ute of wills and of the will made underit. The relief 
sought was injunctive in its nature. The effect of 
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| the decision is that the power of a court of equity 


to forbid the inequitable enforcement of a clear legs) 
right is not extinct. * * * In fact this power 
is as old as the origin of equity itself. The harsh. 
ness of common-law rules has now been so far miti. 
gated, largely in consequence of a long course of 
such equitable interference, that equitable interfer. 
ence has of late been chiefly engaged in relieving 
against legal procedure, or in cases to which legal 
procedure does not reach. But the earlier English 
chancery jurisprudence gives many instances of the 
intervention of equity against allowing an indisput 
able rule of law to be invoked or enforced bya par. 
ticular individual.” The case is clearly distinguish 
able from those where a wife, divorced for her 
fault, has been adjudged to take under a pre-exist- 
ing will of her former husband, who died without 
revoking it. 


It has been resolved by the Executive Committee 
of the judicial centenary celebration to publish an 
account of the proceedings in a volume. This will 
include not only the various addresses, but biogn- 
phies of the forty-four members of the Supreme 
Court, written by prominent members of the bar 
selected from different States, and accompanied by 
portraits of the subjects. This biographical partof 
the scheme seems to us very admirable, especially in 
respect to the portraits, which will give the volume 
permanent and unique interest and value even beyond 
that contributed by the other parts. The membersof 
the court have interested themselves in the portrait- 
ure, and already have put the committee on the 
track of original portraits of all the justices, Pr 
curing reproductions of these will involve some de- 
lay, but it will be fully compensated by the superior 
interest which they will give the volume. Portraits 
of the great lawyers are rare and hardly accessible. 
The publication of such as those of Greenleaf and 
Jeremiah Mason and others have done much to 
bring the Green Bag into favor. The collection in 
the chambers of our Court of Appeals is invaluable. 
The most interesting picture in the State Law li 
brary is a photographic group of the old Superior 
Court of New York —Duer, Hoffman, Bosworth, 
etc. — which we have never seen elsewhere, aod 
which must be now unattainable. Such a picture 
gallery of all the members of the Supreme Cout 
from its foundation will render this publication de 
sirable and entertaining long after people shall cease 
to read what the speakers said. The painteralways 
outlives the orator, and there is no gallery so inter 
esting as one of portraits. Their fashion neve 
passes away. So we hope the committee will bept 
tient and persistent in this particular matter, aud 
thus make sure that the record will be sought and 
looked at a hundred years hence, when the cout 
shall next be celebrated. 


NOTES OF CASES. 


N Commonwealth v. Miller, Supreme Court af 
Pennsylvania, January 6, 1890, it was held that 
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the serving of oleomargarine with a regular meal at 
a public restaurant, as a substitute for butter. which 
oleomargarine, though not eaten, is paid foi as part 
of the meal and carried away by the customer, con- 
stitutes a sale thereof within the prohibition of the 
statute. The court said: ‘*‘ The purpose of the act 
is expressed in the title. It is to prevent the adul- 
teration of dairy products, and fraud in the sale 
thereof, and to protect the public health. It is plain 
that the exact legislative intent was to prevent the 
sale, and thereby prevent the use of these adultera- 
tions and admixtures as articles of food. It was the 
use, as food, and the frauds perpetrated upon the 
public in the sale, which was the mischief to be 
remedied, and the statute of course must be con- 
strued with reference to the old law, the mischief 
and the remedy. That the food furnished to McRay 
and Spence, or so much of it as they saw fit to ap- 
propriate, was sold to them, cannot be reasonably 
questioned. When it was set before them, it was 
theirs to all intents and purposes, to eat all, or a 
part, as they chose, subject only to the restawra- 
teur’s right to receive the price, which it is admit- 
ted was promptly paid. They might not eat all of 
the articles set before them, but they had an un- 
doubted right to do so; and even assuming that the 
meal is the portion of food taken, in the sense stated, 
the transaction must be regarded as a sale wholly 
within the purport and meaning of the statute. It 
is certain that the oleomargarine composed a part of 
the meal, the price of which was paid, and was em- 
braced in the transaction as an integral part thereof. 
If an unlicensed keeper of a restaurant may set be- 
fore his guests a bottle of wine or other intoxicat- 
ing liquor, charging a regular price for the same, 
with other articles of food furnished, with liberty 
to take much or little of the liquor as the guest may 
choose, or failing to drink it with his meal, permit 
him to take it away with him, then the liquor laws 
of the Commonwealth are of no avail, and the 
license to sell liquor is wholly unnecessary. When 
the liquor is thus furnished and paid for, it is in 
legal effect a sale, for the very act has been done 
which it is the policy of the law to prevent, and 
which it characterizes as a crime, viz., furnishing 
intoxicating liquors at a price which is paid. So in 
this case the oleomargarine was furnished to the 
person named as food, and the price was paid. As 
the learned judge of the court below well said, it 
Was not given away, and the fact that it was not 
sold separately, but with other articles, for a gross 
sum, would not make it less a sale. It therefore 
comes within the letter of the law, and it is also 
within its spirit. If the use of such articles is inju- 
rious, it would seem to be especially within the 
spirit of the act to prohibit public caterers from 
selling them to their guests as part of an ordinary 
meal.” Paxson, C. J., dissenting, said: ‘‘ When the 
Legislature used the word ‘ sale,’ it is fair to assume 
that it was employed in the sense in which it is 
popularly understood. If it was the intention not 
only to prohibit sales of oleomargarine, but also its 
Use as an article of food, or in the preparation of 





food, by proprietors of eating-houses, restaurants 
and hotels, it was easy to have said so in express 
terms, As the act stands, there is nothing to warn 
the defendant that he violated it by placing oleo- 
margarine on his table as an article of food. I am 
unable to see how the legal or the proper meaning 
of the word ‘sale’ will support this judgment. A 
sale is the transfer of the title to property at an 
agreed price. Story Sales, § 1; Creveling v. Wood, 
95 Penn. St. 152. I find nothing in the facts as set 
forth in the case stated to justify the conclusion 
that there was a sale of the oleomargarine. The two 
individuals referred to entered the defendant’s place 
of business and ordered a meal. It was furnished, 
but oleomargarine formed no part of it. It is true, 
there was some of that article on the table. They 
might have partaken of it, but they did not. When 
they left they carried the oleomargarine away with 
them. This, in my opinion, they had no right to 
do. A guest at a hotel may satisfy his appetite 
when he goes to the table. He may partake of any 
thing that is placed before him, but after filling his 
stomach he may not also fill his pockets, and carry 
away the food he cannot eat. This I understand to 
be the rule as applicable to hotels and eating-houses 
in this country, and if there is any thing in this case 
to take it out of its operation it does not appear in 
the case stated. The illustration of the bottle of 
wine, referred to in the opinion of the court, does 
not appear to me a happy ore. Surely if the pro- 
prietor of a hotel places a bottle of wine before his 
guests, who do not partake thereof, it cannot be 
said that it is a sale of the wine, nor has the guest 
the right to carry it away. He might as well carry 
off the table furniture.” Set us down with the chief 
justice. 


In Citizens’ Street Ry. Co. v. Twiname, Supreme 
Court of Indiana, January 7, 1890, an action for in- 
juries to plaintiffs wife, the complaint alleged that 
plaintiff was conducting a large millinery business, 
and his wife acted as manager thereof; that by rea- 
son of her injuries he was deprived of her services 
as such manager, to his damage. Held, that plain- 
tiff can recover for such loss of service, and evidence 
tending to show the amount of damage sustained 
on that account is admissible. The court said: “It 
is contended by counsel for appellant that the plain- 
tiff cannot recover for the services of his wife as a 
clerk or assistant in his business; that the right of 
the husband to recover damages for loss of services 
of the wife is limited to services within the house- 
hold; that by the statute (§ 5130, Rev. Stat. 1881) 
‘a married woman may carry on any trade or busi- 
ness, and perform any labor or services, on her sole 
and separate account. The earnings and profits of 
any married woman accruing from the trade, busi- 
ness, services or labor, other than labor for her hus- 
band or family, shall be her sole and separate prop- 
erty,’ and that the wife is entitled to recover for her 
own services. This statute in no way changes the 
situation between husband and wife. It neither at- 
tempts to exonerate her from the performance of 
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any proper services for the benefit of the husband, 
either in the household or in his business, nor does 
it attempt to create any liability on the part of the 
husband to pay for such services, It very properly 
makes the wife the sole owner of her earnings, when 
she performs services for persons other than her 
husband, and of profits made from any trade or busi- 
ness carried on by her. It enables the wife, if she 
choses so to do, to carry on a trade or business on 
her own account, and to perform services for per- 
sons other than her husband, and in such cases she 
is the owner of the profits and earnings. The stat- 
ute was passed to remedy an evil, and when the wife 
is compelled to support herself or her family by en- 
gaging in business on her own account, or perform- 
ing labor for persons other than her husband, or 
where circumstances exist making it desirable, and 
for the best interest of the family, that the wife en- 
gage in business, to give to the wife in such cases 
the same right to control her business and earnings 
as if she were sole; but it in no way affects or 
changes the marital relations, and the statute has no 
application in a case where the wife is not carrying 
on a separate trade or business, or performing ser- 
vices for persons other than her husband. The wife 
has the same right to give to her husband her ser- 
vices either in the household or in his business as 
she had before the passage of the statute, and the 
same obligation rests upon her to discharge her duty 
to her husband, and upon the husband to discharge 
his duty and obligation to his wife, as did before 
its passage. We have under consideration a case 
not in any way affected by the statute. The hus- 
band was engaged in the millinery business, and his 
wife, by reason of their marital relations, devoted 
her energy and services to the business for the bene- 
fit of the husband without any contract or expecta- 
tion of pay for her services, and she sustained an in- 
jury on account of the negligence of the defendant, 
and by reason of which the husband was deprived 
of her services in his business, which the wife was 
accustomed to perform, but was prevented from 
performing by reason of the injury. There might be 
circumstances existing which would entitle the wife 
in an action for damages to recover for the value of 
her own services, but prima facie the husband is en- 
titled to recover for such services, and especially 
this is true when the wife is not engaged in carry- 
ing on any trade or business on her own account, or 
performing labor for persons other than her hus- 
band, and on the contrary, is voluntarily rendering 
service for the benefit of the husband; and he is en- 
titled to recover as well for one class of services as 
another. In other words, the husband is entitled 
to recover for the damage sustained on account of 
the loss of the services of the wife, and the value of 
her services, and loss sustained by reason of her in- 
ability to perform them, must necessarily depend 
on the character and value of the services which she 
is capable to perform, and is accustomed to perform 
for the husband. Railway Co. v. Cosby, 107 Ind. 
82; Belford v. Crane, 16 N. J. Eq. 465; 84 Ain. Dec. 
155, and note, 163; Cramer v. Relford, 17 N. J. Eq. 





367; 90 Am. Dec. 594, and note, 601; Cregin y, 
Railroad Co., 75 N. Y. 192; Seitz v. Mitchell, % 
U. 8. 580; Harrington v. Gies, 45 Mich. 374; 9 Am 
& Eng. Cycl. Law, p. 817, § 8.” 


CONSTITUTIONAL LAW—DENIAL OF RIGHT? 
TO VOTE TO TEACHERS AND ADVISERS 
OF POLYGAMY. 


UNITED STATES SUPREME COURT, FEB. 3, 1899, 


Davis v. Beason. : 
A territorial statute which exacts from every person as apre 
requisite to registration as a voter, an oath that he is not 
a bigamist or polygamist, and does not belong to any 
order which teaches, advises, counsels or encourages 
bigamy or polygamy, is constitutional. 


PPEAL from the Third Judicial District of the 
Territory of Idaho. 

In April, 1889, the appellant, Samuel D. Davis, was 
indicted in the District Court of the Third Judicial 
District of the Territory of Idaho, in the county of 
Oneida, in connection with divers persons named, and 
divers other persons whose names were unknown to 
the grand jury, for a conspiracy to unlawfully pervert 
and obstruct the due administration of the laws of the 
Territory, in this that they would unlawfully procure 
themselves to be admitted to registration as electon 
of said county of Oneida for the general election then 
next to occur in that county, when they were not enti- 
tled to be admitted to such registration, by appearing 
before the respective registrars of the election pre 
cincts in which they resided, and taking the oath pre 
scribed by the statute of the State, in substance a 
follows: ‘Ido swear (or affirm) that I am a male 
citizen of the United States of the age of twenty-one 
years (or will be on the 6th day of November, 1888); 
that [ have (or will have) actually resided in this Ter 
ritory four months and in this county for thirty days 
next preceding the day of the next ensuing election; 
that I have never been convicted of treason, felony or 
bribery; that lam not registered or entitled to vole 
at any other place in this Territory; and I do further 
swear that [ am not a bigamist or polygamist; that l 
am not a member of any order, organization or 483% 
ciation which teaches, advises, counsels or encourages 
its members, devotees or any other person to commit 
the crime of bigamy or polygamy, or any other crime 
defined by law as a duty arising or resulting from 
membership in such order, organization or association, 
or which practices bigamy, polygamy or plural or 
celestial marriage asa doctrinal right of such organi 
zation; that do not and will not, publicly or pt 
vately, or in any manner whatever, teach, advise 
counsel or encourage any person to commit the crime 
of bigamy or polygamy, or any other crime defined by 
law, either as a religious duty or otherwise; that Ido 
regard the Constitution of the United States and the 
laws thereof, and the laws of this Territory, as inter 
preted by the courts, as the supreme laws of the land, 
the teachings of any order, organization or association 
to the contrary notwithstanding, so help me God,” 
when, in truth, each of the defendants was a member 
of an order, organization and association, namely, the 
Church of Jesus Christ of Latter-Day Saints, com 
monly known as the Mormon Church, which ther 
knew taught, advised, counselled and encouraged i 
members and devotees to commit the crimes of bigamy 
and polygamy as duties arising and resulting from 
membership in said order,organization and association 
and which order, organization and association, as they 
all knew, practiced bigamy and polygamy, and plural 
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and celestial marriage as doctrinal rights of said or- 

nization; and that in pursuance of said conspiracy 
the said defendants went before the registrars of dif- 
ferent precincts of the county (which are designated) 
and took and had administered to them respectively 
the oath aforesaid. 

The defendants demurred to the indictment, and 
the demurrer being overruled they pleaded separately 
not guilty. On the trial which followed on the 12th 
of September, 1889, the jury found the defendant 
Samuel D. Davis guilty as charged in the indictment. 
The defendant was thereupon senteuced to pay a fine 
of $500, and in default of its payment to be confined in 
the county jail of Oneida county for a term not ex- 
ceeding two hundred and fifty days, and was re- 
manded to the custody of the sheriff until the judg- 
ment should be satisfied. 

Soon afterward, on the same day, the defendant ap- 
plied to the court before which the trial was had, and 
obtained a writ of habeus corpus, alleging that he was 
imprisoned and restrained of his liberty by the sheriff 
of the county; that his imprisonment was by virtue 
of his conviction and the judgment mentioned and 
the warrant issued thereon; that such imprisonment 
was illegal; and that such illegality consisted in this: 
1, that the facts in the indictment and record did not 
constitute a public offense, and the acts charged were 
not criminal or punishable under any statute or law 
of the Territory; and 2, that so much of the statute 
of the Territory which provides that no person is en- 
titled to register or vote at any election who is ‘ta 
member of any order, organization or association 
which teaches, udvises, counsels or encourages its 
members, devotees or any other person to commit the 
crime of bigamy or polygamy, or any other crime de- 
fined by law, as a duty arising or resulting from mem- 
bership in such order, organization or association, or 
which practices bigamy or polygamy, or plural or 
celestial marriage as a doctrinal right of such organi- 
zatiou”’ is w ‘law respecting an establishment of relig- 
ion,” in violation of the first amendment of the Con- 
stitution and void. 

The court ordered the writ to issue, directed to the 
sheriff, returnable before it, at three o’clock in the af- 
ternoon of that day, commanding the sheriff to have 
the body of the defendant before the court at the hour 
designated, with the time and cause of his imprison- 
ment, and to do and receive what should then be con- 
sidered concerning him. On the return of the writ, 
the sheriff produced the body of the defendant and 
also the warrant of commitment under which he was 
held, and the record of the case showing his convic- 
tion for the conspiracy mentioned and the judgment 
thereon. To this return, the defendant admitting the 
facts stated therein, excepted to their sufficiency to 
justify his detention. The court holding that suffi- 
cient cause was not shown for the discharge of the de- 
fendant, ordered him to be remanded to the custody 
of the sheriff. From this judgment the defendant ap- 
pealed to this court. R. S., § 1909. 


Fietp, J. On this appeal our only inquiry is whether 
the District Court of the Territory had jurisdiction of 
the offense charged in the indictment of which the 
defendant was found guilty. If it had jurisdiction, 
Wwe can go no farther. We cannot look into any al- 
leged errors in its rulings on the trial of the defend- 
ant. The writ of habeas corpus cannot be turned into 
a writ of error to review the action of that court. Nor 
can we inquire whether the evidence established the 
fact alleged, that the defendant was a member of an 
order or organization known as the Mormon Church, 
called the Church of Jesus Christ of Latter-Day 
Saints, or the fact that the order or organization 
taught and counselled its members and devotees to 
commit the crimes of bigamy and polygamy as duties 





arising from membership therein. On this hearing we 
can only consider whether, these allegations being 
taken as true, an offense was committed of which the 
territorial court had jurisdiction to try the defendant. 
And on this point there can be no serious discussion 
or difference of opinion. Bigamy and polygamy ure 
crimes by the laws of all civilized and Christian coun- 
tries. They are crimes by the laws of the United 
States, and they are crimes by the laws of Idaho. They 
tend to destroy the purity of the marriage relation, to 
disturb the peace of families, to degrade woman, and 
to debase man. Few crimes are more pernicious to 
the best interests of society and receive more general 
or more deserved punishment. To extend exemption 
from punishment for such crimes would be to shock 
the moral judgment of the community. To call their 
advocacy a tenet of religion is to offend the common 
sense of mankind. If they are crimes, then to teach, 
advise and counsel their practice is to aid in their 
commission, and such teaching and counselling are 
themselves criminal and proper subjects of punish- 
ment, as aiding and abetting crime are in all other 
cases. 

The term “ religion” has reference to one’s views of 
his relations to his Creator, and to the obligations they 
impose of reverence for His being and character, and 
of obedience to His will. It is often confounded with 
the cultus or form of worship of a particular sect, but 
is distinguishable from the latter. The first amend- 
ment to the Constitution, in declaring that Congress 
shall make no law respecting the establishment of re- 
ligion, or forbidding the free exercise thereof, was in- 
tended to allow every one under the jurisdiction of 
the United States to entertain such notions respect- 
ing his relations to his Maker and the duties they im- 
pose as may be approved by his judgment and con- 
science, and to exhibit his sentiments in such form of 
worship as he may think proper, not injurious to the 
equal rights of others, and to prohibit legislation for 
the support of any religious tenets, or the modes of 
worship of any sect. The oppressive measures adopted 
and the cruelties and punishments inflicted by the 
governments of Europe for many ages, to compel par- 
ties to conform, in their religious beliefs and modes of 
worship, to the views of the most numerous sect, and 
the folly of attempting in that way to control the 
mental operations of persons, and enforce an outward 
conformity to a prescribed standard, led to the adop- 
tion of the amendment in question. It was never in- 
tended or supposed that the amendment could be in- 
voked as a protection against legislation for the pun- 
ishment of acts inimical to the peace, good order and 
morals of society. With man’s relations to his Maker 
and the obligations he may think they impose, and the 
manner in which an expression shall be made by him 
of his belief on those subjects, no interference can be 
permitted, provided always the laws of society, de- 
signed to secure its peace and prosperity, and the 
morals of its people, are not interfered with. How- 
ever free the exercise of religion may be, it must be 
subordinate to the criminal laws of the country, 
passed with reference to actions regarded by gen- 
eral consent as properly the subjects of punitive legis- 
lation. There have been sects which denied as a part 
of their religious tenets that there should be any mar- 
riage tie, and advocated promiscuous intercourse of 
the sexes as prompted by the passions of its members. 
And history discloses the fact that the necessity of 
buman sacrifices, on special occasions, has been a teuet 
of many sects. Should a sect of either of these kinds 
ever find its way into this country, swift punishment 
would follow the carrying into effect of its doctrines, 
and no heed would be given to the pretence that, as 
religious beliefs, their supporters could be protected 
in their exercise by the Constitution of the United 
States. Probably never before in the history of this 
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country has it been seriously contended that the whole 
punitive power of the government for acts, recognized 
by the general consent of the Christian world in 
modern times as proper matters for prohibitory legis- 
lation, must be suspended in order that the tenets of 
a religious sect encouraging crime may be carried out 
without hindrance. 

On this subject the observations of this court 
through the late Chief Justice Waite, in Reynolds v. 
United States, are pertinent. 98 U. S. 145, 165, 166. In 
that case the defendant was indicted and convicted 
under section 5352 of the Revised Statutes, which de- 
clared that “every person having a husband or wife 
living, who marries another, whether married or 
single, in « Territory, or other place over which the 
United States have exclusive jurisdiction, is guilty of 
bigamy, and shall be punished by a fine of not more 
than $500, and by imprisonment foraterm not more 
than five years.” The case being brought here, the 
court, after referring to a law passed in December, 
1788, by the State of Virginia, punishing bigamy and 
polygamy with death, said that from that day there 
never had been a time in any State of the Union when 
polygamy had not been an offense against society 
cognizable by the civil courts and punished with more 
or less severity; and added: ‘‘ Marriage, while from 
its very nature a sacred obligation, is nevertheless, in 
most civilized nations a civil contract, and usually 
regulated by law. Upon it society may be said to be 
built, and out of its fruits spring social relations and 
social obligations and duties, with which government 
is necessarily required to deal. In fact, according as 
monogamous or polygamous marriages are allowed, do 
we find the principles on which the government of the 
people, to a greater or less extent, rests.”". And refer- 
ring to the statute cited, he said: “It is constitu- 
tional and valid as prescribing arule of action for all 
those residing in the Territories, and in places over 
which the United States have exclusive control. This 
being so, the only question which remains is, whether 
those who make polygamy a part of their religion are 
excepted from the operation of the [statute. If they 
are, then those who do not make polygamy a part of 
their religious belief may be found guilty and punished, 
while those who do must be acquitted and go free. 
This would be introducing a new element into crim- 
inal law. Laws are made for the government of ac- 
tions, and while they cannot interfere with mere relig- 
ious belief and opinions, they may with practices. 
Suppose one believed that human sacrifices were a 
necessary part of religious worship, would it be seri- 
ously contended that the civil government under 
which he lived could not interfere to prevent a sacri- 
fice? Or if a wife religiously believed it was ber duty 
to burn herself upon the funeral pile of her dead hus- 
band, would it be beyond the power of the civil gov- 
ernment to prevent her carrying her belief into prac- 
tice? So here, as a law of the organization of society 
under the exclusive dominion of the United States, it 
is provided that plural marriages shall not be allowed. 
Can a man excuse his practices to the contrary because 
of his religious belief? To permit this would be to 
make the professed doctrines of religious {belief su- 
perior to the law of the land, and in effect to permit 
every citizen to become a law unto himself. Govern- 
ment could exist only in name under such circum- 
stances.”” And in Murphy v. Ramsey, 114 U. S. 15, 45, 
referring to the act of Congress excluding polygamists 
and bigamists from voting or holding office, the court 
speaking by Mr. Justice Matthews, said: ‘ Certainly 
no legislation can be supposed more wholesome and 
necessary in the founding of a free, self-governing 
Commonwealth, fit to take rank as one of the co-ordi- 
nate States of the Union, than that which seeks to es- 
tablish it on the basis of the idea of the family, as con- 
sisting in and springing from the union for life of one 





man and one woman in the holy estate of matrimony; 


the sure foundation of all that is stable and noble ip 
our Civilization ; the best guarantee of that reverent 
morality which is the source of all beneficent progress 
in social and politicalimprovement. And to this eng 
no means are more directly and immediately suitable 
than those provided by this act, which endeavors to 
withdraw all political influence from those who are 
practically hostile to its attainment.” 

It is assumed by counsel of the petitioner, that be 
cause no mode of worship can be established or relig. 
ious tenets enforced in this country, therefore any 
form of worship may be followed and any tenets, how. 
ever destructive of society, may be held and adyo. 
cated, if asserted to be a part of the religious doctrines 
of those advocating and practicing them. But nothing 
is further from the truth. Whilst legislation for the 
establishment of a religion is forbidden, and its free 
exercise permitted, it does not follow that everything 
which may be so called can be tolerated. Crime isnot 
the less odious because sanctioned by what any par- 
ticular sect may designate as religion. 

It only remains to refer to the laws which author 
ized the Legislature of the Territory of Idaho to pre- 
scribe the qualifications of voters and the oath they 
were required to take. The Revised Statutes provide 
that ‘‘the legislative power of every Territory shall 
extend to all rightful subjects of legislation not incon- 
sistent with the Constitution and laws of the United 
States. But no law shall be passéd interfering with 
the primary disposal of the soil; no tax shall be im- 
posed upon the property of the United States; nor 
shall the lands or other property of non-residents be 
taxed higher than the lands or other property of resi- 
dents.” R.S., § 1851. 

Under this general authority it would seem that the 
Territorial Legislature was authorized to prescribe any 
qualifications for voters calculated to secure obedience 
to its laws. But in addition to the above law, section 
1859 of the ‘Revised Statutes provides that “every 
male citizen above the age of twenty-one, including 
persons who have legally declared their intention to 
become citizens in any Territory hereafter organized, 
and who are actual residents of such Territory at the 
time of the organization thereof, shall be entitled to 
vote at the first election in such Territory, and to hold 
any office therein; subject nevertheless to the limita 
tions specified in the next section,”’ namely, that atall 
elections in any Territory subsequently organized by 
Congress, as well as at all elections in Territories al 
ready organized, the qualitications of voters and for 
holding office shall be such as may be prescribed by the 
Legislative Assembly of each Territory, subject never 
theless to the following restrictions: 

First. That the right of suffrage and of holding 
office shall be exercised only by citizens of the United 
States above the age of twenty-one, or persons above 
that age who have declared their intention to become 
such citizens; 

Second. That the elective franchise or the right 
of holding office shall not be denied to any citizen 
on account of race, color or previous condition of 
servitude; 

Third. That no soldier or sailor or other person in 
the army or navy, or attached to troops in the service 
of the United States, shall be allowed to vote unles 
he has made his permanent domicile in the Territory 
for six months; and 

Fourth. That no person belonging to the army of 
navy shall be elected to or hold a civil office or a> 
pointment in the Territory. 

These limitations are the only ones placed upon the 
authority of Territorial Legislatures against granting 
the right of suffrage or of holding office. They have 
the power therefore to prescribe any reasonable 
qualifications of voters and for holding office not 
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inconsistent with the above limitations. In our judg- 
ment, section 501 of the Revised Statutes of Idaho 
Territory, which provides that ‘‘no person under 
guardianship, non compos mentis or insane, nor any 
person convicted of treason, felony or bribery in this 
Territory, or in any other State or Territory in the 
Union, unless restored to civil rights; nor any person 
who is a bigamist or polygamist or who teaches, ad- 
yises, counsels or encourages any person or persons to 
become bigamists or polygamists, or to commit any 
other crime defined by law, or to enter into what is 
known as plural or celestial marriage, or who is a 
member of any order, organization or association 
which teaches, advises, counsels or encourages its 
members or devotees or any other persons to commit 
the crime of bigamy or polygamy, or any other crime 
defined by law, either as a rite or ceremony of such 
order, organization or association or otherwise, is per- 
mitted to vote at any election, or to hold any position 
or office of honor, trust or profit within this Terri- 
tory,” is not open to any constitutional or legal objec- 
tion. With the exception of persons under guardian- 
ship or of unsound mind, it simply excludes from the 
privilege of voting, or of holding any office of honor, 
trust or profit, those who have been convicted of cer- 
tain offenses, and those who advocate a practical re- 
sistence of the laws of the Territory and justify and 
approve the commission of crimes forbidden by it. 
The second subdivision of section 504 of the Revised 
Statutes of Idaho, requiring every person desiring to 
have his name registered as a’ voter to take an oath 
that he does not belong to an order that advises a dis- 
regard of the criminal law of the Territory, is not open 
to any valid legal objection to which our attention has 
been called. 

The position that Congress has, by its statute, cov- 
ered the whole subject of punitive legislation against 
bigamy and polygamy, leaving nothing for Territorial 
action on the subject, does not impress us as entitled 
tomuch weight. The statute of Congress of March 
22, 1882, amending a previous section of the Revised 
Statutes in reference to bigamy, declares ‘that no 
polygamist, bigamist or any person cohabiting with 
more than one woman, and no woman cohabiting with 
any of the persons described as aforesaid in this sec- 
tion, in any Territory or other place over which the 
United States have exclusive jurisdiction, shall be en- 
titled to vote at any election held in any such Terri- 
tory or other place, or be eligible for election or ap- 
pointment to or be entitled to hold any office or place 
of public trust, honor or emolument in, under or for 
any such Territory or place, or under the United 
States.” 22 Stat. 31. 

This is a general law applicable to all Territories and 
other places under the exclusive jurisdiction of the 
United States. It does not purport to restrict the leg- 
islation of the Territories over kindred offenses or over 
the means for their ascertainment and prevention. 
The cases in which the legislation of Congress will 
supersede the legislation of a State or Territory, with- 
out specific provision to that effect, are those in which 
the same matter is the subject of legislation by both. 
There the action of Congress may well be considered 
48 Covering the entire ground. But here there is noth- 
ing of thiskind. The act of Congress does net touch 
upon teaching, advising and counselling the practice 
of bigamy and polygamy, that is, upon aiding and 
abetting in the commission of those crimes, nor upon 
the mode adopted, by means of the oath required for 
registration, to prevent persons from being enabled by 
their votes to defeat the criminal laws of the country. 

The judgment of the court below is therefore 
affirmed. 


Note.—The Constitutions of several States, in pro- 
viding for religious freedom, have declared expressly 





that such freedom shall not be construed to excuse 
acts of licentiousness, or to justify practices inconsist- 
ent with the peace and safety of the State. Thus the 
Constitution of New York of 1777 provided as follows: 
“ The free exercise and enjoyment of religious profes- 
sion and worship, without discrimination or prefer- 
ence, shall forever ‘hereafter be allowed, within this 
State, to all mankind: Provided, that the liberty of 
conscience, hereby granted, shall not be so construed 
as to excuse acts of licentiousness, or justify practices 
inconsistent with the peace or safety of this State.’’ 
Art. 38. The same declaration is repeated in the Con- 
stitution of 1821 (art. 7, §3) and in that of 1846 (art. 1, 
§ 3), except that.for the words ‘*‘ herebv granted,” the 
words *‘ hereby secured”’ are substituted. The Con- 
stitutions of California, Colorado,Connecticut, Florida, 
Georgia, Illinois, Maryland, Minnesota, Mississippi, 
Missouri, Nevada and South Carolina contain a similar 
declaration. 
——»>—__—_ 


EXPRESS COMPANIES —VALIDITY OF 
RULES. 


NORTH CAROLINA SUPREME COURT, NOV. 25, 1889. 


ALSOP V. SOUTHERN Express COMPANY. 

The Code of North Carolina, section 1964, provides that 
agents ‘‘of railroads and other transportation companies, 
whose duties it is to receive freights, shall receive all ar- 
ticles of the nature and kind received by such company 
for transportation, whenever tendered at a regular de- 
pot, * * * and shall forward the same by the route 
selected by the person tendering the freight under exist- 
ing laws.” Held, that the words “ whenever tendered” 
could not be limited further than to require the tender to 
be made during reasonable business hours, and were not 
qualified by the words “under existing laws,” which 
could be construed as qualifying the word ‘forward;” 
and that a rule of an express company forbidding its 
agents to receive money for shipment, except on and be- 
fore the day when trains went to the point of destination, 
was invalid, 


Sapte action, brought in the court of a justice of the 

peace, to recover a penalty of $50, under the pro- 
vision of section 1964 of the Code, and heard on appeal 
to the Superior Court of Halifax, before MacRae, J., 
on the following case agreed: ‘‘(1) The defendant isa 
common carrier and trausportation company, duly 
chartered, and doing business in the State of North 
Carolina. (2) That on the 9th day of January, 1889, 
the plaintiff tendered to the defendant’s agent, at 
Halifax (a regular station on the Wilmington & Wel- 
don Railroad Company line, from which the defend- 
ant company shipped freight by express), whose duty 
it was to receive freight and money at said station for 
shipment, the sum of $70 in money, for shipment by 
said company to Battleboro, a station at which there 
was an express office and agent: and the agent de- 
clined to receive the same on said day. (3) The de- 
fendant company, by virtue of their charter, were 
regular carriers engaged in the transportation of 
money and other articles by express. (4) That, when 
said money was tendered for shipment to the defend- 
ant’s agent, he informed the plaintiff that he could not 
receive it for shipment on that day; that an order had 
been issued a few days previous, from the superin- 
tendent of the company, directing the agents not to 
receive money for shipment by express, unless the 
same was tendered prior to the arrival and departure 
of the train going in the direction of the point of des- 
tination on which the company shipped such articles. 
(5) That the said money was tendered to the agent for 
shipment after the departure of the train for Battle- 
boro; and that the agent informed the plaintiff that 
he would receive said money on the following morn- 
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ing, and transport it to its destination. (6) That there 
was only one train passing Halifax, going toward Bat- 
tleboro, during the day of tender, on and by which the 
defendant transported express. (7) That said money 
was received for shipment two days thereafter, and 
shipped by defendant to its destination. (8) That the 
notice to the agents of the company not to receive ship- 
ments of money, unless tendered prior tothe depart- 
ure of the train, was sent out in the form of a circu- 
lar letter to theagents; and that the public had not 
been notified of such notice, nor did the plaintiff know 
of such regulation until so informed by the agent. (9) 
That the train for Battleboro left Halifax at 12:55 P. 
M., and said money was tendered at 2 Pp. M. on said 9th 
day of January.”’ On the foregoing facts agreed, it was 
considered by the court that the defendant is a trans- 
portation company within the meaning of section 1964 
of the Code, and that money was an article of the na- 
ture and kind received by such company for transpor- 
tation. It was further considered that said company 
might receive money for transportation, under reason- 
able regulations as to the time during the day when it 
would receive the same; and that it was reasonable to 
require that money tendered for transportation to said 
company should be tendered before the arrival and de- 
parture of the train on which the same was to be trans- 
ported. Judgment against the plaintiff for costs, and 
that the defendant go without day. Plaintiff appeals. 


R. 0. Burton, Jr., for appellant. 
W. H. Day, for appellee. 


Avery, J. This controversy depends upon the con- 
struction given to section 1964 of the Code, which is as 
follows: “Agents or other officers of railroads and 
other transportation companies, whose duties it is to 
receive freights, shall receive all articles of the nature 
and kind received by such company for transporta- 
tion, whenever tendered at a regular depot, station, 
wharf or boat-landing, and shall forward the same by 
the route selected by the person tendering the freight 
under existing laws, and the transportation company 
represented by any person refusing to receive such 
freight shall be liable to a penalty of fifty dollars; and 
each article refused shall constitute a separate offense.”’ 
The plaintiff tendered to the defendant’s agent at Hali- 
fax (a regular station on the Wilmington & Weldon 
railroad line, from which the defendant company 
shipped freight and money), $70 in money, for ship- 
ment to Battleboro, another station on said line of 
railroad, at which the defendant company had an 
office and an agent; and the agent refused to receive 
it, because the company had ordered its agents not to 
receive money, except on the same day of and prior to 
the arrival and departure of trains going in the direc- 
tion of the point to which the shipment was destined. 
The tender was made at 2 0’clock, P. M., and a train 
carrying express freight had passed at 12:55 o’clock, P. 
M., on the same day. According to the schedule, the 
next train by which the defendant shipped money and 
freight would pass on the next day at 12:55 o'clock, P. 
Mm. Ifthe parties had not so agreed, the law would 
have determined that money was an article of the na- 
ture and kind usually received by express companies 
for transportation, and moreover that it was the pecul- 
iar business of corporations of this character to carry 
money, and small but valuable packages. Express Co. 
v. Railway Co.,5 Myer Fed. Dec. 670. While express 
companies, as declared by Justice Miller (Express Ca. 
v. Railway Co.), do not carry bulky freight, it is not 
the business of railway companies to carry money; 
and the latter cannot be held liable for its loss, while 
being transported in the trunk of a passenger, beyond 
what a prudent man would deem proper and neces- 
sary for travelling expenses. Jordan v. Railroad Co., 
5 Cush. 69. So that it is peculiarly the business of ex- 





press companies to carry and collect money along the 
lines of our railways. The meaning of that portion of 
section 1964 of the Code that is material to the settle. 
ment of this controversy would not be plainer, if, by 
dispensing with verbiage that is unnecessary, 
applicable to other corporations, it should be summa. 
rized thus: ‘‘Agents or officers of express companies 
shall receive money, whenever tendered for shipment 
at a regular station, where such companies have agents 
and are accustomed to receive goods for transporte 
tion.” If we adopt this fair and reasonable interpre. 
tation of the language of the law, it would only re 
main for the court to decide whether the regulation 
with regard to hours of business is reasonable, and one 
that would be sustained, as within the purview of the 
powers of the company. 

When we had banks issuing bills under charters 
granted by the State, they were required to redeem 
their bills, when tendered, with gold or silver coin; 
but the courts construed the requirement to meaa 
when offered for redemption within such business 
hours as the banks had a right to prescribe. But it has 
been held that these hours must be reasonable, and 
adapted to the peculiar nature of the business that the 
corporation is transacting with the public in general. 
In Marshall v. Express Co., 7 Wis. 1, the court held, 
that though a bank might prescribe hours of business 
from 9A. M. to4 P. M., yet they could not compel an 
express company to conform strictly to such hours in 
the delivery of mouey; and that a tender to the bank 
of money packages at 5 P. M. would be good, if the jury 
found that a reasonable hour for making it. In Mar. 
shall v. Express Co., supra, the court say: ‘It was 
therefore very proper for the parties to prove, and the 
jury to consider, the usual mode of doing the particu- 
lar business in question [that of receiving and forward. 
ing packages by express] in reference to the time of 
the arrival and departure of trains with which the par- 
ties (consignor, consignees and carriers) in this case 
are shown to be familiar. Because notes due the bank 
on a particular day must be paid before the usual hour 
of closing the bank on that day, it by no means follows 
that a mechanic making repairs on its building must 
quit work at that hour, or that he must present his 
bill within the prescribed period.” While granting the 
power of the bank to make reasonable regulations gen- 
erally, the court say, further: ‘‘ The rules prescribed, 
and the hours of business designated, must be reason- 
able, and adapted to the exigencies of the particular 
kind of business in reference to which they are estab- 
lished.”’ Such was the view of the common law, pre 
sented with irresistible force and great clearness by 
the learned judge who delivered this opinion, now 
cited as the leading case, upon the right to establish 
hours of business, and upon the question whether, 
when prescribed, the law will enforce conformity to 
them, as reasonable, on the part of other persons and 
corporations dealing with the framers of such regula 
tions. It will be noted that the court there held that 
a tender at a reasonable hour, and a refusal to receive 
by the bank, relieved an express company of the Te 
sponsibility of insurers, and changed their relation to 
the bank to that of a mere mandatory, liable for gross 
negligence only, though the teller of the bank to whom 
the money was offered declared that his bank had 4 
regulation as to hours, aud refused to receive it be 
cause of such rule, and because the cashier was absent, 
and had the key to the safe. But, in the face of astat- 
ute requiring them to receive money ‘ whenever tet 
dered,” the defendant company’s agent should not be 
allowed to meet the plaintiff, who comes to deal with 
him by invitation, and decline to receive his money 
for shipment because of a regulation of his compauy 
declared reasonable, ‘‘ under existing laws.” Such 8 
rule would enable the defendant company, by late re 
ceipts and speedy delivery, to rid itself of respousi- 
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bility, and reap the rewards of its work, with the mini- 
mum of risk, at both ends of the line. It is clearly a 
question for the jury, under the instructions of the 
court, in cases like this at bar, as it was in that, to de- 
termine whether looking to the custom of business 
men generally at the particular place (here, Halifax) as 
to hours of repose and times of taking meals, the ten- 
der at 2 0’clock, P. M., was made at a reasonable hour. 
The most liberal construction would not allow the 
eourts to limit the operations of the words ‘*‘ whenever 
tendered’’ by supplying any other ellipsis after them 
than “ within the usual hours adopted by the public 
for the transaction of such business at the place where 
the tender is made.”” This rule avoids the inconven- 
jence of offers of goods at midnight, or at meal-time, 
while it steers clear of the other extreme of neutraliz- 
ing the force of the whole enactment by holding that 
the words ‘‘ under existing laws,’ in the next clause 
of the section, limit the time of tender as well as of 
forwarding, and that the old common law governing 
the receipt of goods by boats and wagons still exists, 
and is applicable to-day to these gigantic corporations. 
The study of the several statutes relating to the re- 
ceipt and shipment of goods by corporations will shed 
further light upon the legislative intent in enacting 
section 1964 of the Code. By the act of 1871-72, chap- 
ter 138, section 35 (Code, § 1963), it was prescribed that 
railroad companies should furnish sufficient accommo- 
dation for such freight and passengers as should, 
“within a reasonable time previous thereto, be offered 
for transportation,’’ and should be liable in damages 
to the party aggrieved for neglect or refusal to provide 
such means of transportation. Subsequently the Leg- 
islature seems to have realized that the requirement 
to furnish accommodation within a reasonable time 
was but a reaffirmance of the common law (leaving the 
tourts to say what time was reasonable), and passed 
the act of 1874-75 (Code, § 1967), fixing the limit of de- 
lay in shipment at five days after delivery by the con- 
signor. This law was pronounced constitutional in 
Branch v. Railroad Co.,77 N. C. 347, and railroad com- 
panies were held liable for the penalty for delay in 
shipping freight as prescribed in that section. Then it 
was (when the opinion was rendered in Branch v. 
Railroad Co., in the year 1877) that the discussion 
arose as to the right of a consignor to compel a rail- 
toad corporation to receive freight when offered for 
shipment, and store it in its warehouse till cars could 
be procured to transport it. The act of 1879 (Code, 
$1964), was passed to meet the suggestion that the an- 
tient principle Jaid down as applicable to the cum- 
brous, old conveyances used by common carriers two 
hundred years ago still survived, and conferred on 
railroad companies the power to compel the shipper to 
tamp with his wagon at the station, and guard his 
goods till the last hour of time fixed by law, and re- 
teive them only when the train was on the eve of de- 
parture. But the statute was so drawn as to include 
hot only railroad companies and steamboat lines uu- 
der the general description, but also ‘‘ other transpor- 
tation companies whose duty it is to receive freight,” 
and to require them to receive ‘‘all articles of the na- 
ture and kind received by such company for transpor- 
tation, whenever tendered; ”’ thus plainly indicatinga 
purpose to include express companies, because they 
claimed the peculiar or exclusive right to transport 
Money and goods of certain kinds. The manifest in- 
tent of the Legislature was to enforce all corporations 
Coming under the description in the statute to take 
goods when offered for ehipment at a regular station, 
With the full measure of liability growing out of its cus- 
tody, even if they should not be shipped till near the 
*xpiration of the five days, and then forward them un- 
der existing laws, fixing the legal relations of con- 
tignor and consignee, and the duties and liabilities of 
the carrier company and its connecting lines. Evi- 





dently the evil intended to be remedied was the re- 
fusal to take goods or money immediately when 
offered for shipment to an agent of one of these com- 
panies; and the history of the legislation in aid of 
shippers but adds emphasis to the unmistakable ex- 
pression of this purpose. But the construction con- 
tended for, that the words “under existing laws” 
should be construed as qualifying the words ‘“ when- 
ever tendered,’’ instead of the word “forward” only, 
would lead, if the common law is correctly interpreted 
by defendant’s counsel in connection with the statute, 
to the strange conclusion that the obligation of an ex- 
press company to receive money tendered for ship- 
ment remains now just what it was before the act of 
1879 was passed; and the company can, under regula- 
tions declared reasonable by the courts, still fix the 
hour of receipt just as it was before, and thus render 
nugatory by their rules the provision of the law im- 
posing a penalty. Railway companies are inseparably 
connected with other transportation companies in the 
act; and therefore it is just as competent for the 
courts to declare a regulation that compels aconsignor 
to hold his cotton in his wagon for five days, awaiting 
the arrival of freight cars, to be reasonable and lawful, 
as one that forces a person to retain and guard his 
money till before the departure of a train on the next 
day. If it is unlawful to force one of these corpora- 
tions to place in its office or warehouse goods of the 
nature that it is accustomed to carry, in violation of 
its regulations, because of the liability incident to its 
receipt, the rule must apply equally to all others com- 
prehended under the description contained in the sec- 
tion, and clothe all with the power to repeal or modify 
the law by such reasonable rules as would prove suffi- 
cient to obviate the penalty. 

But it is further contended that if the companies 
comprehended under the section in question do not 
formulate any rules to govern their agents in the re- 
ceipt of freight, the principles of the common law 
would apply to them; and thus, under this view, the 
same satisfactory result would be-reached by the de- 
fendant by holding that the law of to-day, applicable 
to this new species of transportation agency, which 
permeates the world with its officers and agents, every- 
where delivering money and jewels, and other valu- 
able goods, is the same that governed the receipt of 
packages by a carrying cart in the time of Bracton, or 
the tender of goods to a vessel sailing from Liverpool 
two hundred years ago. If, for the sake of argument, 
it be admitted that the General Assembly meant to in- 
augurate no change, but simply to publish the vain 
and empty declaration that transportation companies 
would hereafter, just as heretofore, receive freight un- 
der ‘‘existing laws,’’ and consequently under any 
regulation made by the companies and adjudged 
reasonable by the court, would it follow that the courts 
would declare the rule under which a wagoner, en- 
gaged in carrying goods, could compel his customers 
to wait till the horses should be hitched, applicable to 
express companies? The result of giving the sanction 
of the court to such a rule would be that these compa- 
nies could induce an individual, by inviting his pat- 
ronage, to come to one of their regular stations to in- 
trust his money to their care, and then compel him to 
stand guard over his treasure a whole night, in order 
to protect the company from a risk that it can better 
afford to incur than the customer. But, in order to a 
proper discussion of this view of the subject, it is 
necessary to understand that the nature, powers and 
liabilities of express companies have been defined by 
the courts. An express company isa species of com- 
mon carrier, to which have been accorded important 
privileges, and which, from the nature of its business, 
incurs great responsibility. These companies origi- 
nated out of the necessity, in conducting the growing 
commerce of the world through the agency of railroads 
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and steamboats, for securing the safe carriage aud 


speedy delivery of small but valuable packages of 
goods and money. Witbeck v. Holland, 45 N. Y. 13; 2 
Am. & Eng. Cyclop. Law, 781-784; 5 Myer’s Fed. Dec., 
$1511. They are essentially different from railway 
companies, not only in the fact that the latter carry 
more bulky freight, but they collect money, and do 
other things that would be held. ultra vires, if at- 
tempted by a railroad company. Id., § 1509. It has 
been held that a railroad company could not refuse to 
carry for an express company, according to the 
peculiar methods of their business, and would 
be compelled by the courts to admit the mes- 
senger of all these companies to its cars with their 
safes on equal terms, and without inspection of their 
safes. Id., §§ 1508, 1519. If a railroad company engage 
in those branches of the express business authorized 
by their charter, they must not deny to express com- 
panies equal privileges with themselves as to that busi- 
ness. Id., §§ 1508, 1515-1521; Caumblos v. Railroud Co., 
9 Phila. 411; Express Co. v. Railway Co.,6 Fed. Rep. 
426; Messenger v. Railroad Co., 18 Am. Rep. 754; Exa- 
press Co. v. Railroad Co., 10 Fed. Rep. 869. Apart 
from the coustruction of our statute, it is the duty of 
express companies to receive all goods offered for 
transportation upon the payment or tender of their 
charges; but prepayment will be considered waived, 
if not demanded. Navigation Co. v. Bank, 6 How. 
344. They are required, too, to have adequate facili- 
ties within a reasonable time, and cannot be exoner- 
ated for delay on account of increased expense, though 
not foreseen and not entirely unreasonable. Condict 
v. Railroad Co.,54 N. Y. 500. An express company 
could, in the absence of any statutory requirement, re- 
fuse goods on account of an unusual rush of business, 
especially where the goods offered for transportation 
are of a perishable nature. Hare Cont. 155. But these 
are the rules without reference to any such enactment 
as that before us for construction. When goods are 
received by an express company without any special 
and valid contract limiting its liability, it insures the 
safe and speedy personal delivery of the articles re- 
ceived, at the place of destination, if on its route, or if 
not, then at the end of its route. Witbeck v. Holland, 
supra; Bish. Cont., §§ 432, 591, 596. Even if the goods 
are placed in a warehouse, and not shipped immedi- 
ately, the liability as insurers begins on the execution 
of a receipt for them. 7 Am. & Eng. Cyclop. Law, 546, 
558. A high degree of care ia required of an express 
company in the delivery of goods. They must deliver 
them, as soon as practicable after they reach their des- 
tination, within business hours, to the consignee, at 
his residence or place of business, unless he authorizes 
or directs delivery to be made at some other place. 
Marshall v. Express Co. and Witbeck v. Holland, supra. 
After the consignee receives notice from the company 
of the arrival of his goods, he is not bound to call at 
the office for them, but need only notify the company 
of his residence. place of business, or where he may be 
found; aud the liability of the company as insurers re- 
mains till delivery or tender of the goods at the place 
designated, within business hours, and failure to re- 
ceive or pay charges. Witbeck v. Holland, supra; 7 
Am. & Eng. Cyclop. Law, supra, 567-570. If, in the 
interim between the arrival at its destination and the 
delivery, as the law requires, a package of money 
should be stolen from the agent, the company would 
be liable to the consignee. Supposing that a friend had 
sent by express $1,000 from Battleboro to the plaintiff, 
Alsop, at Halifax, and the latter lived several miles 
out of the town, we can readily see that it might re- 
quire more than twenty-four hours for the company to 
rid itself of liability as a common carrier; and mean- 
while it would be strangely negligent to fail to provide 
a safe for the security of valuable property and money 
received for its customer, and held as an insurer. 











EE 
With this review of the relation that the defendant 
sustains to the public under other circumstances, ng. 
cessitating the provision at all offices where money ig 
received of the means to make it safe and secure from 
thieves till delivery, it is submitted, that if thia court 
is to determine, leaving the statute out of view, 
whether a citizen who comes from the country, unpre- 
pared to protect his property from thieves and burg. 
lars, shall be required, rather than a company, pro 
vided with safes, servants and secure rooms, to inour 
the risk of the custody of asum of money, it should 
be guided by reason, and look to the situation of the 
parties, and the preparation that the law intends shall 
have been made by each or either for assuming the re- 
sponsibility. Experience has shown that the princi- 
ples of the common law are pliable; and a few funda- 
mental rules have been expanded so as to furnish the 
basis of important branches of the law governing us at 
this day. This is notably true as to corporations. But, 
while the ancient land-marks of the law are worthy of 
veneration, and should be examined with conserva- 
tive care, in determining how they ‘meet the exigen- 
cies of a progressive age, we should not be so subservi- 
ent to precedent as to blindly follow them when no 
longer sustained by reason. It strains the faith of the 
young student when he attempts to follow Lord Coke 
in his discoveries of all the hidden diversities in the text 
of Lord Lyttleton; and when we profess to find in the 
mouldy black-letter volumes of past centuries a prin- 
ciple that with prophetic ken was formulated to meet 
and solve a problem arising out of the adjustment of 
the relations between the people and one of the great- 
est and most useful corporations in the world, we 
must, if we would avoid shocking the common sense 
of mankind, find a rule founded on reason. The fact 
that a captain and crew of a vessel, according to the 
English authorities, had the right, in the thirteenth 
year of William III, to refuse to accept freight offered 
for shipment till the vessel was ready to sail, furnishes 
no analogy that can be safely applied to govern there- 
lations of the plaintiff and defendant. The case of 
Lane v. Cotton, 1 Ld. Raym. 646, heard at Easter Term, 
13 William III, decided this principle, and is the only 
authority cited in Story on Bailment, section 508, to 
sustain the rule announced by the author. It may 
have been just, at that remote period, to require the 
shipper, who had protected his goods on the way to 
the point of delivery, to continue his oversight over 
them, rather than force a driver, whose attention was 
required to be devoted to the preparation for his jour- 
ney, or the master of a vessel, who, with his crew, was 
engaged in repairing and inspecting it, and laying in 
supplies for a voyage, to take them prematurely; for 
that would have made it requisite for them to prepare 
a place for storage, which they need not otherwise pro- 
vide. But an express company, as we have seen, il- 
curs from its nature such liabilities as to require 4 
place of storage at every depot, so guarded as to the 
safety of property consigned to its care; and it is not 
unreasonable to require the same care of money tel- 
dered for shipment during business hours. Cessante 
ratione, cessat etipsa lex. If therefore the statute were 
not written in plain terms, and if the history of legis 
lation on this and kindred subjects did not indicate 
that the manifest meaning of the language was what 
the Legislature intended to express, still, we ought to 
bring this question to the touchstone of reason, based 
upon a broad view of the condition of the parties in- 
terested, and decide it as an original one, of first im- 
pression, hetween a new and important public agency 
and a citizen, just as the English judges considered 
the question involved in Morse v. Slue, 1 Vent. 190,28 
(cited in Lane v. Cotton, supra), and bearing in mind 
that it is more just to impose a risk upon a body 
itic, abundantly prepared to incur it, than upon aa 
individual, who has placed his goods in peril on the in- 
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yitation of the corporation. It is admitted that rail- 
oad companies have the power to provide different 
ars for excursionists, who purchase tickets at reduced 
mates, from those occupied by passengers paying more 
permile, and also that they have the right to assign a 


separate car for colored people, as decided by this 
gourt; but, should our Legislature pass a law prohib- 
itingin plain terms such discrimination, the courts 
would be compelled to enforce the law, if not pro- 
nosneed unconstitutional. Such a law could not be 
ignored utterly in a discussion of these subjects after 

. It seems therefore safe to conclude that: 

1. The first clause of section 1964 is in itself a full 
and complete expression of the legislative intent that 
goods shall be received whenever tendered; and that 
the language cannot, by any accepted rule of interpre- 
tation, be limited further than to require that the ten- 
der shall not be made during hours that can reasonably 
beclaimed, according to usages of business men at the 
place of tender, for repose, or fortaking meals. 

2. The words ‘“‘under existing laws” can be con- 
strued to qualify the word “forward,’’ and to mean 
that at least when the law is applied to railroad com- 
panies, the goods shall be shipped within five running 
days from delivery, as required by the Code, § 1967, 
and subject to the law fixing the relations of con- 
signor, consignee, the carrier, and its connecting lines, 
while the construction contended for would give to 
the statute no effect, but leave the law as it was be- 
fore its passage. 

If no statute had been passed, the courts could not, 
when the conditions and the relation of plaintiff and 
defendant are so widely different from those existing 
between the carrier of the last century and his cus- 
tomer, declare thatean express company could not be 
compelled to receive goods till the hour of shipment, 
in conformity to the ancient rule, or that the trans- 
portation company could arbitrarily determine, by 
regulations prescribed for the government of its agents, 
exactly how it would, ex gratia, or with a view entirely 
to its own convenience, allow a departure from the old 
tule by giving further time. There is error. As the 
defendant did not rely affirmatively on the defense, or 
insist on a finding that the tender was at a time other 
than in business hours, the judgment on the facts 
found must be for the plaintiff. 


Cuark, J. (concurring). At common law, common 
tatriers were under no compulsion to receive goods or 
freight till ready to ship the same. Lane v. Cotton, 1 
Id. Raym. 652. Nor, after acceptance of the goods for 
thipment, were they liable for delays, if the goods 
Were shipped within a reasonable time, and what was 
“areasonable time’’ depended upon the facts and cir- 
@amstances surrounding each particular case. These 
Tegulations sprang out of the former condition of 
things, when the modes of transportation were of a 
More primitive order. The law-making power in this 
State has modified the common-law rule in both par- 
tioulars. In 1874-75, the Legislature enacted a statute, 
Which is now section 1967 of the Code, making a delay 
of more than five days in shipping the goods after ac- 
tepting them per se unreasonable delay, and affixing a 

ty of $25 for each day’s delay beyond that limit. 

act has been held constitutional, and found judi- 

tial construction, in several cases with which the pro- 
fesion is familiar. Branch v. Railroad Co., 77 N. C. 
M7; Keeter v. Railroad Co., 86 id. 346; Branch v. Rail- 
toad Co., 88 id. 570. It still remained in the power of 
‘ommon carriers to nullify the act of 1874-75 by exer- 
tising their common-law right of not receiving goods 
their own convenience should be suited, or they 
Were in readiness to ship. For this reason, doubtless, 
the Legislature passed the act of 1879 (now section 1964 
@f the Code), which provides: ‘‘ Railroad and other 
ion companies, whose duties it is to receive 





freights, shall receive all articles of the nature and 
kind received by such company for transportation, 
whenever tendered at a regular station,’’ etc. The 
words ‘‘ whenever tendered,’’ upon a reasonable con- 
struction, signify ‘‘ whenever tendered” in the ordi- 
nary business hours of such companies at the place of 
tendér. Ifthe object had been tv prescribe merely the 
place where the tender should be made, there was no 
mischief or complaint to be remedied; and, besides, 
in that case the statute would have naturally read, “if 
tendered at a regular station,” etc. ‘‘ Whenever ten- 
dered ”’ has, clearly, reference to the time of tender, 
and to the common-law rule which gave the carrier 
the right to defer accepting the goods until ready to 
ship. The regulation adopted by the defendant com- 
pany, that it will only receive packages each day just 
before the departure of the train going in the direction 
of the desired shipment, is in direct conflict with the 
statute. To give it validity would enable transporta- 
tion companies, by regulations adopted in their own 
interest and for their own convenience, to repeal an 
act of the Legislature passed in the interest of and for 
the convenience of the public. A very analogous case 
is the decision in Branch v. Railroad Co., 88 N. C. 573, 
which held to be invalid an agreement or regulation, 
‘*goods to be shipped at the convenience of the com- 
pany,’’ which had been inserted by the defendant in 
its bills of lading,jin hope of avoiding the penalties of 
section 1967. The words “ whenever tendered’ were 
evidently intended for the benefit of shippers, and in 
derogation of the common-law rule. It is our duty to 
give the statute such construction as will effectuate 
the legislative will. Should the execution of the stat- 
ute, according to a fair and legitimate construction of 
it, impose any hardship upon transportation compa- 
nies, the remedy is to be sought in a modification of 
the act by the Legislature, and not in the virtual re- 
peal of it by judicial construction. In the increasing 
competition for shipments, few cases of failure to ac- 
cept goods ‘‘ whenever tendered ”* will arise, unless at 
points where a company has a monopoly; and it is for 
those very points that the protection of the law is 
most needed to secure such conveniences as the public 
demand. At competing points, where no monopoly of 
business exists, the law of competition will usually 
furnish the public all needed facilities. 


MERRIMON, C. J. (dissenting). I do not concur in 
the opinion of the court, and will state some of the 
grounds of my dissent. The defendant is a common 
carrier of numerous kinds and classes of freight, in- 
cluding gold and silver, coined and uncoined, treasury 
notes, bank-notes, public and private securities, gems, 
jewelry and the like. It is not however such carrier 
of all kinds and classes of freight. It carries mainly 
such as require to be transported quickly, and gener- 
ally such as are not very ponderous. A leading and 
distinctive feature of its purpose is to transport and 
deliver such freight as it carries certainly, promptly 
and expeditiously. Itis not a warehouseman or de- 
positary of freights of any kind. It simply and only 
receives the same for such transportation, and it holds 
or should hold them for that purpose as short a time 
as practicable, in the orderly course of business. In 
the nature of its business, it is to be charged with 
freights for the purpose, and only for the purpose, of 
transportation, and liabilities properly incident thereto. 
It has the right to prescribe reasonable and appropri- 
ate rules and regulations, not in contravention of law, 
for the conduct of its business, having in view the 
safety, protection and preservation of freights carried 
by it, and, as well, the protection of itself against 
fraud, injury and undue risk and liability. It may re- 
quire that shippers shall deliver their articles to be 
transported within a reasonable time next before, in 
the order of business, the same shall be put on the ve- 
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and steamboats, for securing the safe carriage aud 
speedy delivery of small but valuable packages of 
goods and money. Witbeck v. Holland, 45 N. Y. 13; 2 
Am. & Eng. Cyclop. Law, 781-784; 5 Myer’s Fed. Dec., 
§1511. They are essentially different from railway 
companies, not only in the fact that the latter carry 
more bulky freight, but they collect money, and do 
other things that would be held ultra vires, if at- 
tempted by a railroad company. Id., § 1509. It has 
been held that a railroad company could not refuse to 
carry for an express company, according to the 
peculiar methods of their business, and would 
be compelled by the courts to admit the mes- 
senger of all these companies to its cars with their 
safes on equal terms, and without inspection of their 
safes. Id., §§ 1508, 1519. If a railroad company engage 
in those branches of the express business authorized 
by their charter, they must not deny to express com- 
panies equal privileges with themselves as to that busi- 
neas. Id., §$ 1508, 1515-1521; Cumblos v. Railroad Co., 
9 Phila. 411; Express Co. v. Railway Co.,6 Fed. Rep. 
426; Messenger v. Railroad Co., 18 Am. Rep. 754; E.- 
press Co. vy. Railroad Co., 10 Fed. tep. 869. Apart 
from the construction of our statute, it is the duty of 
express companies to receive all goods offered for 
transportation upon the payment or tender of their 
charges; but prepayment will be considered waived, 
if not demanded. Navigation Co. v. Bank, 6 How. 
344. They are required, too, to have adequate facili- 
ties within a reasonable time, and cannot be exoner- 
ated for delay on account of increased expense, though 
not foreseen and not entirely unreasonable. Condict 
v. Railroad Co., 54 N. Y. 500. An express company 
Gould, in the absence of any statutory requirement, re- 
fuse goods on account of an unusual rush of business, 
especially where the goods offered for transportation 
are of a perishable nature. Hare Cont. 155. But these 
are the rules without reference to any such enactment 
as that before us for construction. When goods are 
received by an express company without any special 
and valid contract limiting its liability, it insures the 
safe and speedy personal delivery of the articles re- 
ceived, at the place of destination, if on its route, or if 
not, then at the end of its route. Witbeck v. Holland, 
supra; Bish. Cont., §8 432, 591, 596. Even if the goods 
are placed in a warehouse, and not shipped immedi- 
y, the liability as insurers begins on the execution 
of areceipt forthem. 7 Am. & Eng. Cyclop. Law, 546, 
A high degree of care is required of an express 
company in the delivery of goods. They must deliver 
them, as soon as practicable after they reach their des- 
tination, within business hours, to the consignee, at 
his residence or place of business, unless he authorizes 
or directs delivery to be made at some other place. 
Marshall v. Express Co. and Witbeck v. Holland, supra. 
After the consignee receives notice from the company 
of the arrival of his goods, he is not bound to call at 
the office for them, but need only notify the company 
of his residence. place of business, or where he may be 
found; and the liability of the company as insurers re- 
mains till delivery or tender of the goods at the place 
designated, within business hours, and failure to re- 
ceive or pay charges. Witbeck v. Holland, supra; 7 
Am. & Eng. Cyclop. Law, supra, 567-570. If, in the 
interim between the arrival at its destination and the 
delivery, as the law requires, a package of money 
should be stolen from the agent, the company would 
be liable to the consignee. Supposing that a friend had 
sent by express $1,000 from Battleboro to the plaintiff, 
Alsop, at Halifax, and the latter lived several miles 
out of the town, we can readily see that it might re- 
quire more than twenty-four hours for the company to 
rid itself of liability as a common carrier; and mean- 
while it would be strangely negligent to fail to provide 
a safelfor the security of valuable property and money 
received for its customer, and held as an insurer. 


ately, 


vos 








With this review of the relation that the defendant 
sustains to the public under other circumstances, ne- 
cessitating the provision at all offices where money is 
received of the means to make it safe and secure from 
thieves till delivery, it is submitted, that if this court 
is to determine, leaving the statute out of view, 
whether a citizen who comes from the country, unpre- 
pared to protect his property from thieves and burg. 
lars, shall be required, rather than a company, pro- 
vided with safes, servants and secure rooms, to incur 
the risk of the custody of asum of money, it should 
be guided by reason, and look to the situation of the 
parties, and the preparation that the law intends shall 
have been made by each or either for assuming the re- 
sponsibility. Experience has shown that the prii:ci- 
ples of the common law are pliable; and a few funda- 
mental rules have been expanded so as to furnish the 
basis of important branches of the law governing us at 
this day. This is notably true as to corporations. But, 
while the ancient land-marks of the law are worthy of 
veneration, and should be examined with conserva- 
tive care, in determining how they meet the exigen- 
cies of a progressive age, we should not be so subservi- 
ent to precedent as to blindly follow them when no 
longer sustained by reason. It strains the faith of the 
young student when he attempts to follow Lord Coke 
in his discoveries of all the hidden diversities in the text 
of Lord Lyttleton; and when we profess to find in the 
mouldy black-letter volumes of past centuries a prin- 
ciple that with prophetic ken was formulated to meet 
and solve a problem arising out of the adjustment of 
the relations between the people and oue of the great- 
est and most useful corporations in the world, we 
must, if we would avoid shocking the common sense 
of mankind, find a rule founded on reason. The fact 
that a captain and crew of a vessel, according to the 
English authorities, had the right, in the thirteenth 
year of William III, to refuse to accept freight offered 
for shipment till the vessel was ready to sail, furnishes 
no analogy that can be safely applied to govern the re- 
lations of the plaintiff and defendant. The case of 
Lane v. Cotton, 1 Ld. Raym. 646, heard at Easter Term, 
13 William III, decided this principle, and is the « 
authority cited in Story on Bailment, section 5 
sustain the rule announced by the author. It ma 
have been just, at that remote period, to require the 
shipper, who had protected his goods on the way to 
the point of delivery, to continue his oversight over 
them, rather than force a driver, whose attention was 
required to be devoted to the preparation for his jour- 
ney, or the master of a vessel, who, with his crew, was 
engaged in repairing and inspecting it, and laying in 
supplies for a voyage, to take them prematurely; for 
that would have made it requisite for them to prepare 
a place for storage, which they need not otherwise pro- 
vide. But an express company, as we have seen, in- 
curs from its nature such liabilities as to require a 
place of storage at every depot, so guarded as to the 
safety of property consigned to its care; and itis not 
unreasonable to require the same care of money ten- 
dered for shipment during business hours. Cess«ante 
ratione, cessutetipsa lex. If therefore the statute were 
not written in plain terms, and if the history of legis- 
lation on this and kindred subjects did not indicate 
that the manifest meaning of the language was what 
the Legislature intended to express, still, we ought to 
bring this question to the touchstone of reason, based 
upon a broad view of the condition of the parties in- 
terested, and decide it as an original one, of first im- 
pression, between a new and important public agency 
and a citizen, just as the English judges considered 
the question involved in Morse v. Slue, 1 Vent. 190, 238 
(cited in Lane v. Cotton, supra), and bearing in mind 
that it is more just to impose a risk upon a body pol- 
itic, abundantly prepared to incur it, than upon an 
individual, who has placed his goods in peril on the in- 
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vitation of the corporation. It is admitted that rail- 
road companies have the power to provide different 
ears for excursionists, who purchase tickets at reduced 
rates, from those occupied by passengers paying more 
per mile, aud also that they have the right to assigna 
separate car for colored people, as decided by this 

court; but, should our Legislature pass a law prohib- 
iting in plain terms such discrimination, the courts 
would be compelled to enforce the law, if not pro- 
nounced unconstitutional. Sucha law could not be 
ignored utterly in a discussion of these subjects after 
its passage. It seems therefore safe to couclude that: 

1. The first clause of section 1964 is in itself a full 
and complete expression of the legislative intent that 
goods shall be received whenever tendered; and that 
the language cannot, by any accepted rule of interpre- 
tation, be limited further than to require that the ten- 
der shall not be made during hours that can reasonably 
be claimed, according to usages of business men at the 
place of tender, for repose, or fortaking meals. 

2. The words ‘‘under existing laws” can be con- 
atrued to qualify the word ‘* forward,’’ and to mean 
that at least when the lawis applied to railroad com- 
panies, the goods shall be shipped within five running 
days from delivery, as required by the Code, $ 1967, 
and subject to the law fixing the relations of con- 
siguor, consignee, the carrier, and its connecting lines, 
while the construction contended for would give to 
the statute no effect, but leave the law as it was be- 
fore its passage. 

If no statute had been passed, the courts could not, 


when the conditions and the relation of plaintiff and | 
defendant are so widely different from those existing | 


carrier of the last century and his cus- 
tomer, declare that an express company could not be 
compelled to receive goods tillthe hour of shipment, 
in conformity to the ancient rule, or that the trans- 
portation company could arbitrarily determine, by 
regulations prescribed for the government of its agents, 
exactly how it would, exgratia, or with a view entirely 
to its own convenience, 
rule by giving further time. 
defendant did not rely affirmatively 
insist on a finding that the tender was at 
than in business hours, the judgment on 
found must be for the plaintiff. 


between the c 


There is error. 
a time other 
the 


CLARK, J. (concurring). At common law, common 
carriers were under no compulsion to receive goods or 
freight till ready to ship the same. Lane v. Cotton, 1 
Ld. Raym. 652. Nor, after acceptance of the goods for 
shipment, were they liable for delays, if the goods 


were shipped within a reasonable time, and what was | 


“a reasonable time’’ depended upon the facts and cir- 
cumstances surrounding each particular case. These 
regulations sprang out of the former condition of 
things, when the modes of transportation were of a 
more primitive order. The law-making power in this 
State has modified the common-law rule in both par- 
ticulars. In 1874-75, the Legislature enacted a statute, 
which is now section 1967 of the Code, making a delay 
of more than five days in shipping the goods after ac- 
cepting them per se unreasonable delay, and affixing a 
penalty of $25 for each day’s delay beyond that limit. 
This act has been held constitutional, and found jadi- 
cial construction, in several cases with which the pro- 
fession is familiar. Branch v. Railroad Co., 77 N.C. 

M7; Keeter v. Railroad Co., 86 id. 346; Branch v. Rail- 
road Co., 88 id. 570. It still remained in the power of 
common carriers to nullify the act of 1874-75 by exer- 
cising their common-law right of not receiving goods 
till their own convenience should be suited, or they 
were in readiness to ship. For this reason, doubtless. 
the Legislature passed the act of 1879 ‘now section 1964 
of the Code). which provides: ‘* Railroad and other 
transportation companies, whose duties it is to receive 





allow a departure from the old | 
As the | 
on the defense, or | 


' 
facts 





freights, shall receive all articles of the nature and 
kind received by such company for transportation, 
whenever tendered at a regular station,’ etc. The 
words *“ whenever tendered,’’ upon a reasonable con- 
struction, signify ‘‘ whenever tendered” in the ordi- 
nary business hours of such companies at the place of 
tender. Ifthe object had been to prescribe merely the 
place where the tender should be made, there was no 
mischief or complaint to be remedied; and, besides, 
in that case the statute would bave naturally read, ‘if 
tendered at a regular station,” etc. ‘* Whenever ten- 
dered ”’ has, clearly, reference to the time of tender, 
and to the common-law rule which gave the carrier 
the right to defer accepting the goods until ready to 
ship. The regulation adopted by the defendant com- 
pany, that it will only receive packages each day just 
before the departure of the train going in the direction 
of the desired shipment, is in direct conflict with the 
statute. To give it validity would enable transporta- 
tion companies, by regulations adopted in their own 
interest and for their own convenience, to repeal an 
act of the Legislature passed in the interest of and for 
the convenience of the public. A very analogous case 
is the decision in Branch v. Railroad Co., 8&8 N. 
which held to be invalid an agreement or regulation, 
‘goods to be shipped at the convenience of the com- 
pany,’’ which had been inserted by the defendant in 
its bills of lading,_in hope of avoiding the penalties of 
section 1967. The words “whenever tendered ” were 
evidently intended for the benefit of shippers, and in 
derogation of the common-law rule. It is our duty to 
give the statute such construction as will effectuate 
the legislative will. Should the execution of the stat- 
ute, according to a fair and legitimate construction of 
it, impose any hardship upon transportation compa- 
nies, the remedy is to be sought in a modification of 
the act by the Legislature, and not in the virtual re- 
peal of it by judicial construction. In the increasing 
competition for shipments, few cases of failure to ac- 
cept goods *‘ whenever tendered " will arise, unless at 
points where a company has a monopoly; and it is for 
those very points that the protection of the law is 
most needed to secure such conveniences as the public 
demand. At competing points, where no monopoly of 
business exists, the law of competition will usually 
furnish the public all needed facilities. 


C. 573, 


(dissenting). IL do not coneur in 
the opinion of the court, and will state some of the 
grounds of my dissent. The defendant is a common 
carrier of numerous kinds and classes of freight, in- 


MERRIMON, C. J. 


| eluding gold and silver, coined and uncoined, treasury 


notes, bauk-notes, public and private securities, gems, 
jewelry and the like. It is not however such carrier 
of all kinds and classes of freight. It carries mainly 
such as require to be transported quickly, and gener- 
ally such as are not very ponderous. <A leading and 
distinctive feature of its purpose is to transport and 
deliver such freight as it carries certainly, promptly 
aud expeditiously. Itis not a warehouseman or de- 
positary of freights of any kind. It simply and only 
receives the same for such transportation, and it holds 
or should hold tbem for that purpose as short a time 
as practicable, in the orderly course of business. In 
the nature of its business, it is to be charged with 
freights for the purpose, and only for the purpose, of 
transportation, and liabilities properly incident thereto. 
It has the right to prescribe reasonable and appropri- 
ate rules and regulations, not in contravention of law, 
for the conduct of its business, having in view the 
safety, protection and preservation of freights carried 
by it, and, as well, the protection of itself against 
fraud, injury and undue risk and liability. It may re- 
quire that shippers shall deliver their articles to be 
transported within a reasonable time next before, in 
the order of business, the same shall be put on the ve- 
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hicle or means of transportation—usually railroad cars 
—and sent on the way to their destination. The ship- 
per has no right to compel the defendant to accept 
freights an unnecessarily and unreasonably long while 
before the time of starting the same on the way. 
Thus, if the train of cars on the railroad should start 
at 12 o’clock, M., the shipper should not compel the de- 
fendant to receive ordinary express freight the even- 
ing next before that time, and thus compel it to as- 
sume the risk of keeping it during the night and 
morning following. This is so, because the nature of 
the business does not require that the defendant shall 
have the freights during that time, and such risk does 
not come within the nature and purpose of the defend- 
ant asacommon carrier. It has the right, by appro- 
priate and reasonable regulations, to require that the 
articles to be shipped shall be delivered to it within 
the time necessary to enable it to ship the same by the 
express on its next ensuing trip. Reasonable time to 
prepare the freight for such shipment must be allowed. 
No more can be required for the mere convenience or 
advantage of the shipper, or to enable him to avoid a 
risk and put the same on the defendant, than justly 
ought to rest upon himself. If the law were otherwise, 
the shipper of money or other things of great value 
and hazardous in their keeping, might subject the de- 
fendant to a risk for hours—in some cases, for a day 
and night, or longer, perhaps—not necessarily or prop- 
erly incident to its business and duties, and which the 
shipper himself ought to bear. Thus, one intending to 
send by the next express $100,000 in gold coin might, 
the evening next before the day it would start, at 12 
o'clock, M., on purpose to avoid risk himself, compel 
the defendant to assume the risk of keeping the money 
during the mean time; not because such keeping was 
incident, or at all necessary, to its business or duties, 
but to disburden the shipper. It would be alike un- 
necessary, unreasonable and unjust to thus burden the 
defendant. We cannot conceive of a reason of jus- 
tice, of necessity or policy that makes it necessary or 
properto doso. The defendant was bound to receive 
the money tendered to its agent for transportation by 
the plaintiff within a reasonable time next before the 
departure of the next express going in the direction of 
the destination of the money; that is, within such 
time as the defendant’s agent could, in the order of 
business, receive the money and prepare it for ship- 
ment. What such reasonable time is cannot be de- 
termined by any uniform or precise rule. This de- 
pends upon a variety of facts and circumstances—the 
place, the volume of business done there, the articles 
to be shipped, and the like considerations. The time 
must be sufficient to receive and ship the goods by the 
next express, as above indicated. McRae v. Railroad 
Co., 88 N. ©. 526; Britton v. Railroad Co., id., 536; 2 
Redf. R. R., chap. 26, §10 et seq.; 2 Pars. Cont. (5th 
ed.) 174; Lane v. Cotton, 1 Ld. Raym. 652. 

The plaintiff tendered the money early in the even- 
ing next before the day the next express was to go, at 
12 o’clock and forty-five minutes of that day; and he 
insists that he had the right then to present and have 
it received, and, as the agent refused to receive it then, 
the defendant at once became liable for the penalty 
prescribed and given by the statute (Code, § 1964), and 
sued for in this action. The question whether this 
contention is well founded or not must be determined 
by a proper interpretation of the statute just cited. It 
prescribes that ‘‘agents or other officers of railroads 
and other transportation companies whose duties it is 
to receive freights shall receive all articles of the na- 
ture and kind received by such company for transpor- 
tation whenever tendered at a regular depot, station, 
wharf or boat-landing, and shall forward the same by 
the route selected by the person tendering the freight 
under existing laws; and the transportation company 
represented by any person refusing to receive such 








freight shall be liable to a penalty of $50; and each ar. 
ticle refused shall constitute a separate offense.” It ig 
conceded that the material words, ‘‘ whenever ten. 
dered,”’ used, are not to be taken literally. To so treat 
them would lead to practical and ridiculous absurdity. 
As employed, they do not imply at any and all times 
—when the agent is taking his meals, while he may be 
reposing, at night, at midnight or daybreak, or at sun- 
rise, or on Sunday. These words must receive a rea- 
sonable and just interpretation, in the light of the 
business to which the statute applies, and which it ig 
intended in some measure to regulate. Thus inter- 
preted, we think they fairly imply whenever the 
freight shall be tendered to the agent or officer of the 
company in the regular, orderly course of business, 
when the articles to be shipped ought to be received 
for that purpose; that is, within the time it is the duty 
of the carrier, having in view its nature and purpose, 
to receive the freight tendered. These words do not 
imply that the carrier shall receive the freight so ten- 
dered, and keep it in a warehouse for an indefinite and 
unnecessary length of time before, in the order of 
business, it can be shipped on the way to its destina- 
tion. It is not the business of such companies, as 
common carriers, to thus store and keep freight. Itis 
their business and purpose to transport it promptly; 
and the purpose of the statute is to compel them todo 
this by imposing penalties in case they fail to doso. It 
was not the purpose of the Legislature to enlarge the 
scope of the duties and purposes of such companies. 
There is nothing in the statute that so provides in 
terms or by just implication. The simple purpose was 
to compel them to a prompt and faithful discharge of 
their common-law duties. This court has so repeatedly 
declared. Branch v. Railroad Co., 77 N. C. 347; White- 
head v. Railroad Co., 87 id. 255. In this view the 
words “‘ whenever tendered ’’ must mean ‘‘ whenever 
tendered ” as I have pointed out above. This seems to 
me to be the only reasonable meaning of the words as 
employed. Any other interpretation of them would 
leave their meaning so loose and indefinite as to ren- 
der their application impracticable. 

Other words of the statute, as well as its spirit, 
strengthen the view I have thus expressed. The stat- 
ute applies to companies ‘‘ whose duties,’’ not simply 
in the sense of business, are to receive freights; to re- 
ceive them, in the order of business, when they must 
be received to be promptly shipped on the way. Such 
freights must be ‘‘tendered at a regular depot, sta- 
tion,”’ ete., the shipper ‘“‘ tendering the freights under 
existing laws,’’ not simply under statutory regulation, 
but, as well, under general principles of law applicable, 
such as that which requires that freights shall be re- 
ceived only within a reasonable time next before they 
are to be sent on the way to their destination. The in- 
terpretation I have given these words harmonizes, too, 
with the other statutory provision (Code, § 1963) pre- 
scribing rules of transportation for railroad companies, 
wherein it is provided that such companies ‘shall 
furnish sufficient accommodation for the transporta- 
tion of all such passengers and property as shall, within 
a reasonable time previous thereto, be offered at the 
place of starting,’’ etc. This provision is simply in 
affirmance of a general principle applicable, and it in 
dicates the spirit and purpose of sundry statutory 
regulations that apply to railroad companies, and other 
companies that are common carriers, including that 
under consideration. It is said that this interpreta- 
tion of the statute would not accommodate the con- 
venience of persons who might occasionally go a con- 
siderable distance to ship money or other like things. 
This objection is without force. It was not the duty 
of common carriers to provide for such exceptional 
cases; and, as we have seen, the statute does not en- 
large the scope of this duty. Its purpose is to compel 
a due discharge of the same. All shippers are placed 
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on the same and equal footing; and it is their duty to 
Jearn and observe the orderly course of business.  1t 
is their own neglect if they will not. In the absence of 
any particular regulation as to the time freights should 
be tendered, the law provides that it shall be done 
within such reasonable time as will enable the carrier 
to ship the goods on the way by the next express after 
the tender. The precise rule and practice of the de- 
fendant to be observed in receiving freights for ship- 
ment does not appear; but it does appear affirmatively 
that the plaintiffdid not tender the money to be shipped 
to the agent within a reasonable time next before the 
departure of the next express going in the direction of 
the destination of the money. It was tendered fifteen 
or twenty hours or more before the next departure—a 
night intervening. The agent expressly notified the 
plaintiff of the rule, and that he would receive the 
money if tendered the next morning. The defendant 
had the right to decline to receive it until the next 
day, in the forenoon. It was not bound to receive and 
keep it for the plaintiff during the night. If it had 
been received the next morning, ample time—several 
hours—would have been afforded to prepare it in all 
respects for shipment by the next express. 


a 


MASTER AND SERVANT — FELLOW-SER- 
VANTS. 
INDIANA SUPREME COURT, NOY. 21, 1889. 
EvANSVILLE & T. 


TAYLOR V. H. R. Co. 


» the master mechanic ina railroad company’s shops, 
who has full authority over the men, machinery and 
work, and who is the only representative of the company 
there atthe time, orders a workman to disconnect the 
equalizer of one of the locomotives, and while the work- 
manis engaged in so doing under the directions of the 
master mechanic, the latter negligently moves the equal- 
izer so that it falls upon and severely injures the workman, 
he will not be considered a fellow-servant, so as to relieve 
the company from liability. 


here 


PPEAL from Superior Court, Vanderburgh county, 
Azro Dyer, judge. 


Brownlee & Gudgel, for appellant. 
John BE. Iglehartand E-lwin Taylor, for appellee. 


Exvuiorr, C. J. The appellant was a machinist in 
the service of the appellee, engaged in work in its 
shops in the city of Evansville, under the control of 
its master mechanic, John Torrence. The master 
mechanic had the entire control of the shop, of all the 
employees therein, and of all work. He had full au- 
thority to employ and discharge the machinists and 
workmen, and he had authority to select and to change 
machinery. On the 2lst day of April, 1884, the appellee 
desired to inspect the head of the equalizer on one of 
its locomotives for the purpose of ascertaining whether 
the key could be changed, and its master mechanic 
ordered the appellant to disconnect the equalizer, and 
remove it from its place, in order to enable the master 
mechanic to examine it. While the appellant was en- 
gaged in the work of removing the key of the equal- 
izer, under the master mechanic’s direction, the 
equalizer was negligently pulled out of its place by the 
master mechanic, and it fell upon the appellant, and 
very severely injured him. The equalizer was a piece 
of iron weighing two hundred pounds, and it was 
caused to fall upon the appellant by the negligence of 
the master mechanic, and without any fault on the 
appellant's part. 

It is established law in this jurisdiction that the 
common master is not responsible to an employee for 
an injury caused by the negligence of a co-employee. 


From this rule, so long settled, we cannot depart. 
Railroad Co. v. Dailey, 110 Lad. 75; Capper v. Railroad 
Co., 103 id. 805; Cur Co. v. Parker, 100 id. 181; Bogard 
v. Railroad Co., id. 491; Engine Works v. Randall, id. 
293. It is also settled that the fact that the one em- 
ployee is the superior of the other makes no difference, 
for the question is not one of rank. The question is, 
were they fellow-servants? If they were there can be 
no recovery against the master for injuries caused by 
the negligence of the co-employee. Drinkout v. Machine 
Works, 90 Ind. 423; Coal Co. v. Cain, 98 id. 282; Car 
Co. v. Parker, supra; Railway Co. v. Adams, 105 Ind. 
151; MeCosker v. Railroad Co., 84 N. ¥. 77; Crispin v. 
Babbitt, 81 id. 516; Moore v. Railroad Co., 21 Am. & 
Eng. R. Cas. 509. 

If Torrence was acting in the capacity of a co-em- 
ployee at the time his negligence caused the appel- 
lant’s injury, this action cannot be maintained, al- 
though he was the appellant’s superior, and had the 
right to retain or discharge him. An agent of high 
rank may be, at the time an act is done, the fellow- 
servant of another employee, occupying a subordinate 
position. Hussey v. Coger, 112 N. Y. 614. If, for in- 
stance, the general superintendent should take hold of 
one end of an iron rail to assist an employee of the 
company in loading if on the car, he would be, as to 
that single act, a fellow-employee, although as to other 
acts he might be the representative of the master. 
Where however the agent whose negligence caused the 
injury is at the time in the master’s place, then he is 
not aco-employee, but a representative of the em- 
ployer. His breach of duty is then the employer's 
wrong, for in such cases the act of the representative 
is the act of the principal. By whatever name the 
position which the agent occupies may be called, he is 
the representative of the master, if his duties are those 
of the master; but if his duties are not those of the 
master, then he is no more than a fellow-employee 
with those engaged in the common service, no matter 
What may his nominal rank. Car Co. v. Parker, 
supra; Pennsylvania Co. v. Whiteomb, 111 Ind. 212; 
Krueger v. Railroad Co., id. 51; Railway Co. v. Wat- 
son, 114 id. 20; Railway Co. v. Sandford, 7 id. 265; 
Railway Co. vy. Lang, 118 id. 579; Franklin v. Railroad 
Minn. 409; Anderson v. Bennett, 16 Or. 515; 
Railroad Co. v. MeKee, 37 Kan. 592; Gunter v. Manu- 
facturing Co., 188. C. 262. 

Our judgment is that, at the time the appellant was 
injured, Torrence,the master mechanic, was performing 
the master’s duty, and not merely the duty of a fellow- 
servant. ILe was in control of the shop where the ap- 
pellant was working. He was the only representative 
of the master at that place. Men, machinery and work 
were under his control. He gave the orders which it 
was the duty of those under him to obey, and he alone 
could give orders as the master’s representative. He 
gave the specific order under which the appellant 
acted. He did not join the appellant as a fellow-ser- 
vant in doing the work, but he commanded it to be 
done. He was in the position of one exercising au- 
thority, and not in that of one engaged, in common 
with another, in the same line of service. The obliga- 
tion to make safe the working place and the materials 
with which the work is done rests on the master, and 
he cannot escape it by delegating his authority to an 
agent. It is also the master’s duty to do no negligent 
act that will augment the dangers of the service. In 
this instance Torrence was doing what the master 
usually and properly does when present in person, for 
he was commanding, and directing the execution of 
what he bad commanded. By his own act he made it 
unsafe to do what he had commanded should be done. 
Acts of the master were therefore done by one having 
authority to perform them, and the breach of duty 
was that of one who stood in the master’s place. It is 
Lot easy to conceive bow it can be justly asserted that 


be 
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one who commands an act to be done, and who pos- 


sesses the authority to command and enforce obedi- 
ence from all servants employed in a distinct depart- 
ment, by virtue of the power delegated to him by the 
master, is no more than a fellow-servant; for in the 
absence of the master, the command, if entitled to 
obedience, must be that of the master, conveyed 
through the medium of an agent. Nor can it be held, 
without infringing the principles of uatural justice, 
that if he who is authorized to give the command 
makes its execution unsafe, the employee whose duty 
itis toobey has no remedy for an injury received 
while doing what he was commanded to do. Nor do 
the better reasoned authorities justify such a conclu- 
sion. The decisions are conflicting, it is true, but the 
decided weight of authority is that, where the act is 
such as the master should perform, he is liable, no 
matter by whom the duty is performed. ‘ As to such 
acts,’’ said the court in Flike v. Railroad Co., 53 N. Y. 
553, ** the agent occupies the place of the corporation, 
and the latter should be deemed present, and conse- 
quently liable for the manner in which they are per- 
formed.”’ 

In this instance Torrence was not a fellow-servant 
while engaged in commanding work to be done, and 
directing the execution of the command, although if 
it had appeared that he was engaged with the appellant 
in doing the work, within the line of the latter’s ser- 
vices, it might perhaps be otherwise. ‘* The true test,” 
said the court in Gunter v. Manufacturing Co., supra, 
“is whether the person in question is employed to do 
any of the duties of the master. If 80, then he cannot 
be regarded as a fellow-servant, * * * but is the 
representative of the master, and any negligence on 
his part in the performance of the duty of the master 
thus delegated to him must be regarded as the negli- 
gence of the master.’’ The rule thus stated goes fur- 
ther than we are required to do in this instance; for 
we need go no further than to hold that while engaged 
in ordering the work to be done, and in supervising 
its performance, the master mechanic represented his 
principal. If however it had appeared that the master 
mechanic was not the person in charge of the men, 
and the shop and its equipments, but was, although a 
superior agent, engaged in doing the same general 
work as that for which the appellant was employed, it 
would be different. As the facts appear in the record, 
the master had invested the master mechanic with 
full authority over the appellant and all others em- 
ployed in the shop under his control; thus bringing 
the case within the decision in the case of Engine 
Works v. Randall, 100 Ind. 293, where it was said: 
“Tf the agent or servant upon whom the power to 
command is given exercises the power, and fails to dis- 
charge the obligation, to the hurt of the servant, who 
is without fault, the failure is that of the master, and 
he must respond.’ Inthe case now at our bar, the 
agent who had the power to command, and who exer- 
cised it, himself violated the duty which rested upon 
him as the representative of his principal, and by his 
own act of negligence brought injury upon the em- 
ployee engaged in doing the work he was ordered to 
do. Although the case of Hawkins v. Johnson, 105 
Ind. 29, belongs to a somewhat different class from the 
one to which this class belongs, still what is there said 
as to the right of an employee to obey the directions 
of a superior is applicable here, and strongly tends to 
support our conclusion. What we have said of Haw- 
kins v. Johnson applies also to the case of Rogers v. 
Overton, 87 Ind. 410. Many of the cases go much fur- 
ther than we do here, for they assert that an employee 
is justified in obeying the orders of one who has a 
right to command, unless the danger of obedience is 
so apparent that a reasonably prudent man would not 
assume the risk. Stephens v. Railroad Co., 96 Mo. 207; 





Huhn v. Railroad Co., 921d. 443; Keegan v. Kavanangh, 
2 id. 250. 

Whether these decisions go beyond the true line or 
not we neither inquire nor decide, but we do affirm 
that the reasoning, in so far as it covers and is limited 
to a case such as this, is unanswerable, for here the 
master mechanic had the right to command, and he 
was the only person in the shop who could rightfully 
command, the employees serving under him. The 
duty of the master mechanic, as it appears from the 
complaint, was to order what should be done; and this 
it has been well decided, is intrinsically the master’s 
act, and not that of a mere fellow-servant. TZheleman 
v. Moeller, 73 lowa, 108; Brann v. Railroad Co., 53 id 
595. We do not affirm that an ewployee, with au 
thority to command, may not be a fellow-servant. On 
the contrary, we hold that one having authority to 
command may still be a fellow-servant; but we hold 
also that where the position is such as to invest the 
employee with sole charge of a branch or department 
of the employer’s business, the employee, as to that 
branch or department, may be deemed a vice-prin- 
cipal, while engaged in giving orders or directing their 
execution. Railroad Co. v. Hoyt, 122 Ill. 369; Fail- 
road Co. v. Hawk, 121 id. 259. ‘‘ Where,” it is said in 
a well-considered case, *‘a master places the entire 
charge of his business, or a distinct department of it, 
in the hands of an agent, exercising no discretion and 
no oversight of his own, it is manifest that the neglect 
of the agent of ordinary care, in supplying and main- 
taining suitable instrumentalities for the work re- 
quired to be done, is a breach of duty for which the 
master should be held liable.’? Cooper v. Railroad Co., 
24 W. Va. 37. Substantially the same statement of the 
rule is made in Mullan v. Steamship Co., 78 Penn. St. 
25. This rule applies to the case made by the com- 
plaint before us, and it is that case, and that alone, to 
which our discussion is directed, and to which our 
conclusious apply. If it appeared that the master 
mechanic worked with the machinists in the shop 
as a foreman ora like agent ordinarily dues, we should 
have adifferent case. This however does not appear; 
foron the contrary, it does appear that the master 
mechanic was invested with sole control of the shop, 
and that his duties were not those of a mere workman, 
but those of one whose duty it was to manage a dis- 
tinct department, and to give orders to the machinists 
aud other employees as to the duties they should per- 
form. We cannot further comment upon the decisions 
on this branch of the case which we have examined, 
but refer without comment to some of them. J//ough 
v. Railroad Co., 100 U. 8. 2138; Ford v. Railroad Co., 
110 Mass. 240; Wilson v. Linen Co., 50 Conn. 453; 
Mayhew v. Mining Co., 76 Me. 100; Railroad Co. v. 
McKee, 37 Kan. 592; Railroad v. Peregoy, 36 id. 424; 
Trust Co. v. Railroad Co., 82 Fed. Rep. 448. 

It is important to bear in mind that the appellant 
was performing a special duty enjoined apon him bya 
superior whom it was his duty to obey. Although the 
work was within the general scope of his service, 
nevertheless he was performing it under a special 
order. It was therefore a wrong on the part of the 
agent, having the right to order him to do the specific 
work, to increase the peril of the service by his own 
negligence. The employee, acting under the specific 
order, had a right to assume, in the absence of warn- 
ing or notice, that his superior who gave the order 
would not, by his own negligence, make the work un- 
safe. Railroad Co. v. Lang, 118 Ind. 579; Coombs v. 
Cordage Co., 102 Mass. 572; Haley v. Case, 142 id. 316; 
Goodfellow v. Railroad Co., 106 id. 461; Crowley ¥. 
Railway Co., 65 Iowa, 658; Abel v. Canal Co., 103 N. 
Y. 581; Reagan v. Railroad Co., 93 Mo. 348; Lewis v. 
Seifert, 116 Penn. St. 628. We adhere firmly to the 
rule declared in such cases as Railway Co. v. Watson, 
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114 Ind. 20, and Railway Co. v. Sandford, 117 id. 265, 
that the employee assumes all the risks incident to the 
service he enters; but we assert that the rule does not 
apply where a superior agent, representing the master, 
orders the employee to do a designated act, and while 
the employee is engaged in doing what he was specially 
ordered to do, that superior, by an act of negligence, 
causes the employee to receive an injury. The em- 
ployee in entering the service does not assume a risk 
created by the negligent act of the master’s represen- 
tative in making unsafe work which he specifically 
orders the employee to perform. If the master me- 
chanic had been no more than a co-employee working 
with the appellant, or if the appellant had entered the 
service knowing that the master mechanic was to 
work with him, then he would be held to have as- 
sumed the risk arising from the master mechanic’s 
negligence while working or acting merely in the 
capacity of a fellow-servant. We hold that the facts 
stated in the complaint are sufficient to compel the 
appellee to answer. 
Judgment reversed. 


—_ aa 


YORK COURT OF 
STRACTS. 


NEW APPEALS AB- 


ABATEMENT AND REVIVAL—LACHES.—The Code of 
Civil Procedure of New York, section 757, provides 
that in case of the death of a sole party in an action 
which survives, the court must, on motion, allow or 
compel its continuance by or against his representa- 
tive or successor in interest. Plaintiff died thirteen 
years after the commencement of the action, without 
having proceeded therewith after the filing of the an- 
swer, and after plaintiff's death the case rested eleven 
years, before the motion to revive was made, and the 
only excuse assigned for the delay was plaintiff's age, 
infirmity and illiteracy, and the absence from home 
during some of the time of two of her sons, one of 
whom was still alive, and one of the moving parties. 
Held, that no appeal lies here from an order denying a 
motion to revive. Coit v. Campbell, 82 N. Y. 509; 
Lyon v. Park, 111 id. 350; In re Palmer, 22 N. E. Rep, 
221. Dec. 3.1889. Duffy v. Duffy. Opinion per Cu- 
riam. Affirming 4 N. Y. Supp. 533. 

AGENCY—EVIDENCE.— Where plaintiffs’ right of re- 
covery is dedendent upon proof that a certain person 
was defendant’s agent, and the fact of such agency is 
denied by the defendant, it is error to refuse to per- 
mit defendant to disprove the agency by the testi- 
mony of the alleged agent. Second Division, Dec. 20, 
1889. Rope v. Hess. Opinion by Parker, J. Revers- 
ing 43 Hun, 638. 

EVIDENCE — REVIEW ON APPEAL.— (1) Where 
evidence which has been stricken out on motion 
is preserved in the record, and it appears from in- 
spection that its admission would not have affected 
the decision, the propriety of excluding it will not be 
considered on appeal. (2) Where a contract sued on 
was made by a third person, who testifies that he had 
no authority to bind defendant, and there is no other 
proof of agency, it is proper to dismiss the complaint, 
Second Division, Dec. 20, 1889. Deering v. Starr. 
Opinion by Brown, J. Affirming 54 N.Y. Super. Ct. 554. 


APPEAL— INTERLOCUTORY ORDERS. — Under the 
Code of Civil Procedure of New York, section 190, sub- 
division 1, which confers on the Court of Appeals ju- 
tisdiction to review interlocutory judgments rendered 
by the General Term of the Supreme Court only on 
appeal from the final judgment, no appeal from an in- 
terlocutory judgment in an action of partition lies here. 
Dec. 17, 1889. Tilton v. Vail. Opinion by Gray, J. 
6N. Y. Supp. 146. 


ASSOCIATIONS — EXPULSION OF MEMBERS — MAN- 
DAMUsS.—(1) The by-laws of an incorporated musical 
society provided that the directors should investigate 
all charges against members, that any member bring- 
ing charges against another should appear personally 
to prove them, and that a copy of the charges must be 
served upon the accused. A member who had been 
charged with improper conduct appeared before the 
directors without being served with a copy of the 
charges, and denied the jurisdiction of the directors 
because the accuser was not present. Held, that an 
order of expulsion, entered on such charges during his 
absence, was void, the want of service not having been 
waived. Loubat v. Le Roy, 40 Hun, 546, 552, and cases 
there cited; People v. Protective Union, 47 id. 273; 
Wachtel v. Society, 84 N. Y. 28. (2) The fact that the 
by-laws provide for the restoration of expelled mem- 
bers by a two-thirds majority of the members, upon 
the payment of all dues and an additional fine, does 
not deprive such expelled member of the right of 
restoration by mandamus without first applying for 
restoration under the by-laws, the remedy so provided 
not being adequate. (3) Upon the awarding of a per- 
emptory mandamus in such case, it is proper to allow 
the relator the damages suffered by him on account of 
his unlawful expulsion, under the Code of Civil Pro- 
cedure of New York, section 2088, which provides, that 
where return has been made to an alternative writ, the 
court shall, on issuing the peremptory writ, al- 
low the relator the damages which he might recover in 
anaction for a false return. People v. Supervisors, 
ete., 28 N. Y. 112; Leeds v. Gas-Light Co., 90 id. 26, dis- 
Second Division, Dec. 20, 1889. People, 
Musical Mutual Protective Union. 
Affirming 42 Hun, 656. 


tinguished. 
ex rel. Deverell, v. 
Opinion by Bradley, J. 


CARRIERS—LIABILITY AS WAREHOUSEMEN.— (1) A 
railroad company received goods for transportation, 
and give a bill of lading, which stated, that after arriv- 
ing at their destination, the goods should be held un- 
der the liability of a warehouseman, when they were 
placed in the storeroom, or were to be taken from the 
car by the consignee. They were kept in a freight car 
for several days after reaching their destination, and 
were then destroyed by fire. Before the fire the own- 
er’s agent had been wrongly informed that they had 
been unloaded, at which he expressed regret, and re- 
quested the company to store the goods for a few days. 
Held, that the company was not liable as a common 
carrier. Fenner v. Railroad Co., 44 N. Y. 505. (2) In 
an action for goods destroyed by fire while in posses- 
sion of a warehouseman, where the evidence shows 
that the fire began in an adjoining building, and fails 
to show that the warehouseman owned such building, 
there is a failure to show negligence as to the origin of 
the fire. (3) In such case, where the goods were stored 
in a freight car, the fact that such car was not hauled 
away is not sufficient proof of negligence to justify 
giving the case to the jury where the fire was a large 
and fierce one, and there was a vast amount of other 
property exposed to its attack, and defendant’s ser- 
vants were actively engaged in trying to save what 
they could. Second Division, Dec. 20, 1889. Draper 
v. Delaware & Hudson Canal Co. Opinion by Haight, 
J.; Vann, J., dissenting on last point. Affirming 42 
Tiun, 654. 


INSURANCE—CANCELLATION OF POLICY.— Plaintiff 
had obtained the policy in suit and four other concur- 
rent policies at the same time, and had only paid 
enough to satisfy the premium on three of them. This 
payment had been applied by the insurance agents to 
the other policies. Plaintiff, who did not know how 
the payment had been applied, returned two of the 
policies on which the premium had been paid, and the 





| company cancelled the policy in suit. Held, that the 
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evidence justified a finding that the policy was can- 
celled by agreement between the parties. Second 
Division, Dec. 20, 1889. Won Wien v. Scottish Union & 
Nat. Jns. Co. Opinion by Haight, J. Reversing 54 
N. Y. Super. Ct. 276. 

MoORTGAGES—CHATTEL—RECORD—BONA FIDE PUR- 
CHASERS.—A creditor who receives goods in payment 
of his debt is a purchaser in good faith within the 
statute, which declares that an unfiled chattel mort- 
gage is void as against subsequent purchasers in good 
faith. The defendant's rights, from the time of the 
sale and purchase and the delivery of the goods, and 
the giving of the credit in pursuance of the agreement, 
rested upon the title it acquired under the bill of sale. 
Youngs v. Lee, 12 N. Y. 551-554; Purchase v. Matti- 
son, 3 Bosw. 310; White v. Bank, 3 Sandf. 222. There 
are several cases holding that as between a person 
claiming under an unfiled or void chattel mortgage 
and a purchaser in good faith in possession of the 
property covered by the mortgage, the latter will pre- 
vail. Weeks v. Zimmerman, 4 N. Y. Supp. 609; Pow- 
ers v. Freeman, 2 Lans. 127. Second Divison, Dec. 20, 
1889. Button v. Rathbone. Opinions by Potter, J., and 
Follett, C. J. Reversing 43 Hun, 147 


REFORMATION—DEED—RESULTING TRUST—DEVISE 
TO WIDOW—ELECTION.—(1) In an action to reform a 
deed, it appeared that, on the death of their father, 
plaintiff, her two sisters and her brother became seized 
as tenants in common of two tracts of land. In 
pursuance of an agreement of partition, the title to 
both tracts was conveyed to the brother, who, on pay- 
ment of #10,000 by plaintiffs husband, was to convey 
one of them, valued at $20,000, to plaintiffand her hus- 
band; the intention being that plaintiff's entire inter- 
est in her father’s estate should vest in this tract, 
which would give her an undivided one-half interest 
therein. Conveyances were accordingly drawn up, 
but at the request of the husband the scrivener omit- 
ted plaintiff's name as one of the grantees. She was 
ignorant of the request, and both she and her brother 
believed that her name appeared as one of the grantees 
in the deed. Held, that though there may have been 
no intent by the husband to defraud plaintiff, the mis- 
take was sufficient to entitle her to a reformation. 
Boyd v. De La Montagnie, 73 N. Y. 498. (2) Though 
the husband acted as plaintiff's agent in the transac- 
tion, as the consideration for the conveyance of one 
undivided half of the land was hers, a trust resulted in 
her favor, under 1 Revised Statutes of New York, 
page 728, section 53, which provides that a trust shall 
result “ where the alience named in the conveyance 
shall have taken the same as an absolute conveyance, 
in his own name, without the consent or knowledge of 
the person paying the consideration.”’ Reitz v. Reitz, 
80 N. Y. 535. (3) The fact that plaintiff accepted a pro- 
vision for her in her husband's will, which was de- 
clared to bein lieu of dower, does not estop her, as 
against the residuary legatees to whom he conveyed all 
the residue of * my estate,”’ from afterward asserting 
title to the undivided halfof the land in question, as 
the husband, who knew that one-half thereof equit- 
ably belonged to plaintiff, pretended to dispose only of 
therein. Second Division, Dee. 17, 1889. 
Weicken. Opinion by Haight, J.; Follett, 
Reversing 42 Hun, 486. 


his estate 
Haack Vv. 
C. J., dissenting. 


WILLS—DESCRIPTION OF DEVISEE.—A residuary de- 
vise ‘“‘unto my nephews and nieces hereinbefore 
named” does not include legatees previously men- 
tioned in a separate clause of the will, and described 
as the children of testator’s deceased niece, and no- 
where classed with testator’s nephews and nieces, toa 
number of whom legacies are given. Falkner v. But- 
ler, Amb. 514; Shelley v. Bryer, Jac. 207; Cond. Eng. 
Ch. 97; Crook vy. Whitley, 7 De Gex, M. &G. 490; 





Cromer v. Pinekney, 3 Barb. Ch. 466; Low v. Har. 
mony, 72 N. Y. 408. Dec. 17, 1889. Jn re Hunt's Es- 
tate; In re Woodward: Gray v. Woodward. Opinion 
by Danforth, J. Affirming 6 N. Y. Supp. 186. 


—_———__e—___——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

BANKS—APPLICATION OF INDIVIDUAL DEPOSITS TO 
FIRM DEBT.—A bank may apply the individual deposit 
of a partner to the payment of a firm debt. Counsel 
for the administrator insists that the right of set-off 
by the bank exists only where the individual who is 
depositor and debtor stands in both these characters 
in precisely the same relation and on precisely the 
same footing toward the bank. In support of this po- 
sition they rely upon the text of 1 Morse Banks, § 326, 
and the authorities there cited. The question was 
propounded from the bench during the argument 
whether any different rule applied to a banker than to 
any other person, to which counsel replied in the 
affirmative, on the authority above noted. We have 
examined the text of Morse and the authorities cited 
by him (except Ex parte McKenna, 30 L. J. Bankr. 20, 
to which we have not access), and do not think either 
the text or the authorities cited by him support the 
view advanced by counsel. Section 354 of the same 
volume deals with the right of set-off by the bank, but 
there is no suggestion that a bank may not avail of the 
right in any case in which another might do so. We 
have found no case in which a different rule has been 
applied to banks, and we are aware of no principle 
upon which it could rest. Morse but asserts as appli- 
cable to bankers the rule which is of general applica- 
tion, that to warrant set-off there must be mutuality 
in the character of the demands. The cases cited br 
himare: Watts v. Christie, 11 Beav. 546; Ex parte 
McKenna, 30 L. J. Bankr. 20; Dawson v. Bank. 5 Ark. 
283; Axle Co.’s Appeal, 111 Penn. St. 291, and Bank v, 
Jones, 119 Ill. 407. In Watts v. Christie, after insol- 
vency of the bank, an individual depositor directed 
the bank to apply bis deposit to the credit of his firm, 
which was indebted to the bank. This the bank re- 
fused to do, and the firm sought to obtain the benefit 
of the individual deposit. Other arrangements of a 
similar character had been acquiesced in by the bauk, 
aud the master of rolls very strongly intimated that 
av unfair preference had been thus given to those se- 
curing transfers, which could be set aside by creditors 
of the bank. The authority seems to proceed to the 
extent that even by the consent of the depositor and 
the bank, the transfer could not have been made. In 
Dawson v. Bank, 5 Ark., it was held that a bank could 
not apply the deposit of an individual to the payment 
of a debt due by a firm of which he was a member. 
This was put upon two grounds—one, that the charter 
of the bank prohibited such set-off; and the other was 
because the debts were not mutual. On the latter 
ground this decision followed, and was based upon 
Trammell v. Harrell, 4 Ark. 602, in which it had been 
held that under the statute of that State controlling 
set-off a defendant could not set off the joint and sev- 
eral obligation of the plaintiff to himself. This decision 
was afterward overruled in Leach v. Lambeth. 14 Ark. 
668. In Illinois (Bank v. Jones, 119 Ill. 409; Coates v. 
Preston, 105 id. 473; Gregg v. James, Breese, 143; 
Burgwin v. Babcock, 11 Ill. 28, and Hilliard v. Walker, 
id. 644) it is settled that partnership contracts are not 
joint and several under the statute of [llinois, 80 as to 
permit a defendant sued by a single partner on bis 
own demand to set off the debt due him by the firm. 
Axle Co.’s Appeal, 11L Penn. St. 291, does not touch 
the question involved. In none of these cases is there 
any thing said indicating that a bank if sued would 
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be controlled by any other rule than would apply to 
other defendants. But itis settled in this State that 
ademand in favor of the defendant against the plain- 
tiff and another, jointly and severally bound, may be 
set off against the plaintiff suing alone. Moody v. 
Willis, 41 Miss. 347. If the bank had been sued by 
Baley, it might have set offany demand it had against 
the firm of which Baley was a member, and because it 
might it could apply his credit to the debt due by said 
Miss. Sup. Ct., Oct. 28, 1889. Eyrich v. Capital 
Opinion by Cooper, J. 


firm. 
State Bank. 


CORPORATION — MISAPPROPRIATION — ACTION BY 
MEMBER.—Where trustees misappropriate funds of a 
yoluntary society, claiming the right so to do, a mem- 
ber may institute proceedings for their restoration 
without demand on the trustees to take action in the 
matter. The original association was an unincorpo- 
rated temperance society. [t was formed in January, 
1859, at the Howard Engine- House by seventeen pub- 
lie-spirited men, who took a pledge to abstain from all 
intoxicating drinks, except for medical purposes, the 
necessity of which was to be certified by a physician, 
and adopted aconstitution and by-laws. The initia- 
tion fee was fixed at twenty-five cents, and the dues at 
twelve and one-half cents a week. The name adopted 
was the **Dashaway Association,” the meaning of 
which is suid to be that it was the object to encourage 
the members and their friends to ‘‘dash away’’ the 
intoxicating cup from theirlips. In May, 1859, a more 
extended constitution was adopted. After reciting 
that the original plans were ** to bring under our ban- 
ver all inebriates, not only bere, but in other parts of 
the State,”’ it provided for the establishment of branch 
associations, and that all persons admitted as members 
should take the pledge. The substance of the previous 
constitution was adopted. The enterprise seems to 
have received the ‘approbation and assistance of the 
public. The press gave it encouragement; the Rev. 
Thomas Starr King consented to deliver a lecture for 
its benefit; and donations of books, of building ma- 
terials, and of money were received. On one occasion 
the association received a ‘‘donation in money’’ of 
$157.50; on another, a subscription of $1,200; on 
another, #2,107.83; on another, $134.50; on another, 
#154.75—and letters of sympathy were received from 
other States. It 1860 the association purchased a lot 
ou Post street, near Dupont, for the sum of 36,250, and 
a building was erected upon it for the use of the asso- 
ciation. This is the lot which was subsequently sold, 
as mentioned below. It was mortgaged for part of the 
purchase-money, and subsequently other mortgages 
were placed upon it. In 1862 the association was in- 
corporated. The articles were evidently framed under 
the provisions of the incorporation of “religious, 
social, benevolent and learned associations.” 1 Hitt. 
Gen. Laws, § 1024 et seq. There was no capital stock. 
The articles state that the organization was ‘ta benevo- 
lent association, formed for the purpose of promoting 
the cause of temperance.” A ** home” for the care of 
inebriates was provided, under the auspices of the as- 
sociation; but for this purpose a separate corporation 
was formed. The association had a numerous mem- 
bership. ‘* There were thirty-one hundred and sixty- 
three names before the incorporation, and forty-nine 
hundred and sixty-four since the incorporation.” Tn 
1882 however, from some cause which is not explained 
by the record, the membership had dwindled to fifty- 
nine; and in the following year notice was given 
of a meeting of members to consider the question of 
selling the property above mentioned, in order to pay 
the indebtedness, *‘ and to reinvest in other property 
suitable for the association.” At this meeting a reso- 
lution was passed that the trustees be instructed to 
sell the property, pay the indebtedness, ‘and purchase 
other cheaper property suitable for the uses and pur- 





poses of the association.”’ A petition for leave to sell 
the property was accordingiy filed in the Superior 
Court, stating, among other things, that the associa- 
tion was incorporated * purely and solely for the 
benevolent and laudable purpose of aiding and promot- 
ing the cause of temperance, and not pecuniary 
profit; ’? and the court granted leave to sell, reciting 
in its order the above-mentioned resolution. The 
property was then sold for the sum of $156,000. Of this 
sum $45,000 was used in discharging indebtedness; 
$31,543.54 was placed in savings banks, where it is to 
be presumed that it now is; and $73,500 was divided 
among forty-nine members, including the trustees. 
We think it clear that any member has the right to 
the aid of the courts in preventing or setting aside 
such a plain misappropriation of the corporate furds 
as igabove shown. That any stockholder or member 
has this right in equity is well established. The rule 
is thus stated in a recent work: ‘‘ Even the majority 
have no right to direct the affairs of a corporation ex- 
cept in accordance with the provisions of its charter, 
forthe powers of the majority are derived wholly 
from the agreement of the stockholders, as set out in 
the charter; and every individual stockholder has the 
right to stand upon his contract, and forbid any de- 
parture from its terms. It may accordingly be stated 
as arule that any departure from the chartered pur- 
poses of a corporation is an injury to every individual 
stockholder, for which equity will, under proper cir- 
cumstances, provide a remedy.’’ Mor. Priv. Corp., 
§ 403. Another learned writer says: ‘‘ It is u/tra vires 
and illegal for the board of directors to Gonate the 
funds of the corporation to charitable or public pur- 
puses, or to aid corporations of a similar character, 
however praiseworthy the purpose of the donation 
may be. Nor can the directors legally use the funds 
of the corporation to induce promotors to abandon a 
proposed rivalcompany. A stockholder may enjoin 
the directors from making free of tolls a bridge from 
which a corporation derives its income. The directors 
may be held liable for allowing the president to use 
the corporate funds for lobying purposes. An unrea- 
sonable use of the corporate profits of a leased railroad 
to build upand improve the lessor railroad, without 
reference to the rights of the former, has been held to 
be good cause of complaint on the part of a stockholder 
in the leased railroad company; and in general, any 
misapplication or waste of the property of a corpora- 
tion may be remedied by @ member thereof.” Cook 
Stocks, § 674. The Supreme Court of Rhode Island, in 
reference to the misappropriation of corporate funds 
by a director, said: ** The jurisdiction does not appear 
to be so firmly settled and defined in England as in 
this country; but we do not believe any English judge 
has ever decided that a president or director who 
fraudulently converts or embezzles corporate funds 
cannot be sued in equity by a stockholder, when the 
corporation willfully neglects or refuses to bring the 
suit. Indeed to hold that a corporation could gratui- 
tously condone or release such a fraud by any thing 
short of unanimous consent would be monstrous; for 
it would be, in effect, to hold that a president or di- 
rector who can control a majority vote in the corpora- 
tion may rob or despoil it with impunity.” Hazard v. 
Durant, 11 R. [. 206, 207. In accordance with those 
principles, it has been held that a stockholder may re- 
strain the directors from paying an unfounded claim of 
the secretary for extra services (Butts v. Wood, 37 N. 
Y. 317), and may compel the repayment of funds mis- 
appropriated by the directors (Sears v. Hotchkiss, 25 
Conn. 177), and may recover from a trustee property 
of the corporation which he has converted to his own 
use (Carpenter v. Roberts, 56 How. Pr. 216), and may 
prevent corporate securities from being misapplied to 
the benefit of other corporations (Chicago v. Cameron, 
120 Tl. 447), and may have annulled a lease made in 
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excess of corporate powers (Mills v. Railroad Co., 41 N. 
J. Eq. 1), and may prevent the collection of payment 
of a tax illegally levied (Dodge v. Woolsey, 18 How. 
331), and may prevent the payment of dividends out 
of a fund which ought to have been appropriated to 
repairs of the company’s works (Dent v. Tramways 
Co., L. R., 16 Ch. Div. 344), and may prevent the con- 
version of the corporate assets by the officers (Real 
Estate Co. v. Bank, 75 Ga. 45), and may have re- 
strained acts which amount to a violation of trust, or 
a breach of the charter (March v. Railroad Co., 40 N- 
H. 548; Wilcox v. Bickel, 11 Neb. 154; Teachout v. 
Railway Co., 75 Lowa, 727; Manderson v. Bank, 28 
Penn. St. 379), or which amount to a fraud upon the 
company (Ryan v. Railroad Co., 21 Kan. 365), or to a 
breach of its charter (Cook Stocks, § 672). In Cali. 
fornia the rule was laid down in Wright v. Mining Co., 
40 Cal. 20, in which case it was held that a stockholder 
could compel the company to refund the sum paid by 
him for the redemption of corporate property which 
the directors had allowed to be sold, and had wrong- 
fully neglected to redeem, and Wallace, J., delivering 
the opinion, said. * It is settled that courts of equity 
in this country will, at the instance of a stockholder, 
control a corporation and its officers, and restrain 
them from doing acts even within the scope of corpo 

rate authority, if such acts, when done, would, under 
the particular circumstances, amount to a breach of 
the very trust upon which, as we have seen, the au- 
thority itself has been conferred. Dodge v. Woolsey, 
18 How. 341. And upon the same principle the court 
will, even after such an act has been done, relieve an 
injured stockholder from loss, if, in the mean time, no 
superior equity has intervened, nor the rights of inno- 
cent third parties attached."’ See also Neall v. Hill, 16 
Cal. 145; Beach v. Cooper, 72 id. 99; Chicago v. Cam- 
eron, 120 Ll. 458. Now, in the present case there was 
a plain misappropriation of corporate funds. The cor- 
poration was not dissolved, or, so far as appears, to be 
dissolved. It was asimple case of trustees who were 
in possession and in control of corporate funds, acting 
in pursuance of a vote of the majority of the members, 
“donating ’’ the corporate funds to themselves and 
other members upon the pretext of ‘‘ past services,” 
although the fact was, as admitted at the trial, that no 
services had been rendered other than such as the par- 
ties were bound to render as members of the associa- 
tion. The division of more than one-half of the cor- 
porate property among forty-nine members was a di- 
version of the same from the cause of temperance, 
which was the “ benevolent and laudable ’’ purpose of 
the institution, into the private pockets of said mem- 
bers. Cal. Sup. Ct., Nov. 22, 1889. Ashton v. Dash- 
away Association. Opinion by Sharpstein, J. 


en 


MASTER McKENZIE'S GOODIES. 


(Wharton v. McKenzie, 5 Add. & Ell. 606.) 


(The treats of an infant undergraduate at college are not 
necessaries. } 
There went to Oxford University 
A youth of fashion and of high degree; 
To pine in precincts he reluctant felt, 
And so in lodgings in the town he dwelt. 
He had respect from provost and from don; 
His ‘* governor "’ was governor of Ceylon— 
Immortalized in missionary hymn, 
Though in geography, its place is dim— 
That land where heathen bow to wood and stone, 
But in their blindness they are not alone. 
He had what made him to all tradesmen dear, 
An income of two thousand pounds a year; 
And they fell down unto a calf of gold, 
As did the Israelites in days of old, 
And in subservient superstitious zeal 





‘They made obeisance to the younger veal. 
This babe got measles and an inflammation, 
Which gave the doctors awful consternation. 
His medical advisers ordered quiet, 

And very simple, unexciting diet— 

For instance, fruit and ices, marmalade, 
Confectionery —very sore afraid 

That grosser victualling might carry off 
This nursling patient in consumptive cough. 
In worst of doctors’ Latin it was writ; 

The following was something like to it: 


“ Fruges terre quant. suffi.; 
Confectiones sacchari ; 
Marmalad. Cydoniz; 
Etiam glacies, recipe. 
Edita sunt ad libitum. 
Excitat. prohibitum.” 


One Wharton did this queer prescription fill, 
And thirty-three pounds sterling was his bill; 
For the sick lad invited all his mates 

To help consume these nauseating cates. 

And what a wild debauch those chappies had, 
In reckless dissipation rushing mad, 

With noise and laughter waking half thetown, 
And stuffing sweets with naught to wash them down! 
But when the bill was borne on spicy breeze 

To Ceylon’s isle, the prospect did not please 
The governor, who in that realm grown hot, 
Declared that Wharton might just go to pot. 

It angered him that while he pined with heat 
He had to pay for cooling things to eat ; 

He thought of Lazarus and Abraham, 

Who wouldn't spare a drop for Dives’ damn; 
While he was roasting in the isle of spices, 

He had no mind for marmalade and ices, 

In which his son and heir luxuriated; 

And so he Wharton's bill repudiated. 

A grosser wrong was never perpetrated. 
Wharton, with indignation agitated, 

Haled him into the queen’s dread judgment-hall ; 
But there his quest was barren, after all. 
Though counsel urged that -this was medicine, 
The judges thought that argument too thin, 
For though such boluses for one might pass, 
There was no need to physic the whole class; 
Though babes with measles might break out in schools, 
The court would not break out of settled rules; 
The doctor lawfully might treat the lad, 

But he noright to treat his playmates had; 
Such dose heroic was unnecessary 

For any youth in statu pupillari. 


This case is of the first authority— 
See Brooker v. Scott (Meeson v. Welsby); 
And later, in the Cambridge County Court, 
Miller v. Young—I haven't the report. 
—Irving Browne, in The Green Bag. 


—— 


CORRESPONDENCE. 


ReEwieFr oF Court OF APPEALS. 


Editor of the Albany Law Journal: 


A condition of things now exists in this State with 
reference to the court of last resort without a parallel 
in any civilized community, and especially incon- 
sistent with the theory upon which courts of justice 
have been organized in this country since the forma- 
tion of the government. I, of course, refer to the ex- 
istence of two divisions of the Court of Appeals—one 
composed of judges elected as other judicial officers 
are required to be elected, and the other composed of 
judges selected from the justices of the Supreme Court 
by the governor and appointed without the consent of 
the Senate to perform judicial functions other than 
such as they were elected to perform. An appoint- 
ment that may or may not last until the expiration of 
their terms of office as justices of the Supreme Court. 
The president or governor of any State, when judges 
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were appointed, could make no appointment without 
the consent of the Senate. Now, under the Constitu- 
tion as it has been recently amended, the governor has 
the absolute power to organize a court of last resort 
and to appoint the judges thereof. It is a power too 
great to be placed in the hands of any executive solely, 
even if the principle were not otherwise objectionable. 
It is asystem opposed to a republican form of govern- 
ment. It is a greater power than the crown of Eng- 
land to-day possesses. The only pretended excuse for 
the conferring of this power is the accumulation of 
cases in the Court of Appeals and the necessity as far 
as possible of obviating delays in the hearing of cases. 
To accomplish this result we have the spectacle of two 
courts of last resort with the possibility of a conflict in 
their decisions or at least of views that may ,make the 
law still more uncertain. 

It seems to me that the remedy is not to increase 
the number of judges as is suggested by a recently pro- 
posed amendment. This would create an unwieldy 
court and weaken the authority of its decisions. The 
true remedy, it seems to me, is to limit the cases that 
may be appealed. The tendency of modern thought 
and legislation is as far as is consistent with the rights 
of acitizen to diminish or restrain litigation within 
reasonable limits. If a limit say of $2,500 was fixed 
as the amount involved, below which an appeal could 
not be taken, as a matter of right the court could 
within a reasonable time dispose of all the cases be- 
fore it. If an appeal could not be taken in such cases 
beyond the General Term, and as to which it would be 
the court of last resort, such cases would receive much 
greater consideration at General Term than they now 
receive, probably because of the knowledge of the fact 
that there is now a superior court to review their de- 
cisions where the amount exceeds $500. 

It is not a case of favoring a rich suitor or of injur- 
ing a poor one; it stops litigation beyond a certain 
point and places it within reasonable limits. It would 
diminish litigation. Whatever tends to that result in- 
jures no one, except possibly our profession. It con- 
fers a benefit on the public at large. 

The objection to thus limiting appeals is similar to 
the cry of the demagogue against license laws. They 
injure the poor man he says, because he then has to 
pay more to indulge his appetite or has less facility to 
do so than he would have without such laws. A re- 
straint is thus placed upon the exercise of his free will 
to drink as much and as often as he pleases, or as much 
as his purse will buy. The rich man’s purse being 
longer, he is indifferent as to the cost, and such laws 
are practically no restraint upon him. If liquor sell- 
ing is prohibited on Sunday, then the rich man who 
has his wine cellar or facilities for doing so may lay in 
astock over night. The poor man, not having these 
facilities, is obliged to buy his liquor on Sundays, and 
if he cannot, to go without it. Therefore, says the 
demagogue, the poor and rich are not treated alike; 
such laws impugn the Declaration of Independence 
that all men are created equal, and the former’s rights 
under the Constitution are impaired. Therefore such 
laws should not be enacted. 

Yours respectfully, 
JOHN J. MACKLIN. 

New York, February 19, 1890. 


——__>—___——_ 


NOTES. 
\ PUBLISHER sends us the following letter actually 
41 received by him: ‘t Dear Sir—One of the minor 
gratifications that this life has offered me, is to disap- 
point people. [hold that the true phylosophy of life— 
as simply life—is negative—this is, be always ready to 
not have what you want—or to not keep what you have. 





You have long since carried this account to profit and 
loss— having reduced to the affirmative the ‘not pay 
it.’ The enclosed P. O. will oblige you to enter 
* Profit & Loss by Cash ’—which illustrates the prin- 
ciple—of not having things as you have determined. 
Again, you naturally expect interest on the account 
from date—you don't get it. Another example of not 
—but, youfhave this solace—amid the wreck of hopes 
—you are so glad to get it, at even the sacrifice of all 
those considerations. Yours Phylosophically, John 
Doe.” 


Tt has been said that he (Sir Henry Manisty) had no 
humor, but there is a tale told of the judge that some 
time ago he consulted an eminent physician on the 
state of his health. When questioned as to his diet, 
he replied that he drank good part of a bottle of port 
aday. The physician said: **That will not do; we 
must knock off that.”” The judge complied for a fort- 
night, and came back to say that he was no better and 
rather worse. The physician suggested that perhaps 
after all the change of habit had done more harm than 
good and advised him to return to his usual habit. 
Whereupon the judge said: ‘That is all very well; 
but how about the arrears?’’ The physician shook his 
head at this judicial devotion to clearing his iist, but it 
is not impossible that the second prescription helped 
the judge to do what is the duty of every good judge 
—‘‘ keep down the arrears.’’-—London Law Journal. 


Dr. Thomas Door Crosby caught a tartar when he 
brought about the arrest of Jerome Hopkins for libel 
in sending him abusive poetry on postal cards, because 
Crosby refused to pay his subscriptionto one of Hop- 
kins’ concerts. Hopkins was tried at the Old Bailey 
before a jury, and though he was found guilty and 
compelled to enter into his own recognizance in £100, 
and to find one surety in £50 to keep the peace, he had 
fun enough with Dr. Crosby to compensate all his 
troubles. Hopkins addressed the jury for two hours, 
keeping them, the judge, spectators, and even Dr. 
Crosby’s counsel in a continucus roar of laughter, 
while the doctor himself writhed in his chair, and 
doubtless wished from the bottom of his heart that he 
had paid the guinea when his tormentor asked him for 
it. It was such a scene as the Old Bailey never wit- 
nessed before, and when the case was concluded a 
throng of bewigged English barristers crowded about 
the American musician, offered their congratulations, 
and advised him to give up music and devote himself 
to the bar.—American Musician. 


——_»>—__——- 


COURT OF APPEALS DECISIONS. 
decisions were handed dowr Tues- 
1890: 


following 


| ier 
day, February 25, 


FIRST DIVISION. 
JUDGMENTS AFFIRMED WITH COSTS. 


John Danaher, administrator, appellant, v. City of 
Brooklyn; Jacob Ouderkirk, respondent, v. Central 
National Bank; Wm. H. Hollister v. Same; Harriet 
Beals, appellant, v. New York Central and Hudson 
River Railroad Company; Board of Supervisors of 
Erie County v. H. R. Jones, appellant; People, ex rel. 
P. Vaughn, ete., appellant, v. Board of Supervisors of 
Rensselaer County; Jeremiah Sullivan, ete., v. New 
York and Rosendale Cement Company, appellant; 
Robert Soltau, respondent, v. Otto Gerdau; Mary 
Costello v. Second Avenue Railroad Company, appel- 
lant; Thomas ©. Bullock, ete., v. A. W. Oppmann, ete., 
respondent; Thomas EF. Kane vy. City of Troy, appel- 
lant; Daniel Magee v. City of Troy, appellant; James 
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H. Hughes, respondent, v. United Pipe Line; Alita A. 
Aken, appellant, v. Sarah A. Kellogg, ete.; John T. 
Baxter, respondent, v. Brooklyn Life Insurance Com- 
pany; Adolph Prochownick aud another, appellants, 
v. Eugene 8. Boyd; Francis B. Thurber, et al., re- 
spondent, v. John Stimmel; New York Lumber and 
Wood Work Company, appellant, v. Morris Schneider 
and another. 


OTHER DECISIONS. 


Motion for re argument denied with $10 costs—Wm. 
Cole, executor, respondent, v. Charles F. Frost, ete. 
——Motion to prefer denied without costs—Henry Ma- 
son and others, appellants, v. George C. Williams, ete. 
—Motion to recall denied with $10 costs—Wm. F. 
Lawrence, ete., respondent, v. Arvin W. Harrington. 

Order affirmed and judgment absolute ordered for 
defendant on stipulation with costs—George W. Law- 
ton, ete., appellant, v. Wm. N. Steele.——Order af- 
firmed and judgment absolute ordered for plaintiff on 
the stipulation with costs—Lucy F. Wyman, adminis- 
tratrix, respondent, v. Phoenix Mutual Life lus. Co., 
—— Judgment of General Term and that entered at 
Trial Term reversed and the complaint dismissed with 
costs—J. Emmett Wells, executor, respondent, v. 
Town of Salina. —— Judgment reversed, new trial 
granted, costs to abide event— National Bank of Provi- 
dence, appellant, v. Navassa Phosphate Company.— 
Order of General Term reversed and judgment upon 
report of referee affirmed with costs—Win. R. H. Mar- 
tin, ete., appellant, v. Frank T. Gilbert, sheriff.—— 
Judgment reversed, new trial granted, costs to abide 
event—Alfred Roe, ete., executors, appellant, v. Caro- 
line A. Strong, ete.——Judgment affirmed and judg- 
ment absolute ordered on stipulation with costs—The- 
resa Lynch, respondent, v. First National Bank.—— 
Order General Term reversed, judgment Special Term 
affirmed with costs in General Term and this court-- 
Mutual Life Insurance Company, respondent, v. Sarah 
F. Shipman, ete. ——Judgment reversed, new trial 
granted, costs to abide event—Abel A. Crosby, etce., 
v. President, ete., of Delaware and Hudson Company, 
respondent.——Order affirmed aud judgment absolute 
ordered for respondent on the stipulation with costs-— 
Sarah Hill, appellant, v. Board of Supervisors of Rens- 
selaer county.——Order affirmed, judgment absolute 
ordered for defendaut on stipulation with costs—How- 
ard Vosburg, appellant, v. John F. Diefendorf.— 
Order affirmed and judgment ordered for respondent 
on stipulation with costs—Miriam C. Miller, ete., ap 
pellant, v. Egbert Rhinehardt. — Order of General 
Term affirmed and motion granted with costs—S. 3S. 
Kiddy Cochran, ete., v. William A. Weichers, appel- 
lant. Appeal dismissed with costs—In re petition of 
J. Newton, commissioner, ete.——J udgments reversed 
and judgment ordered for defendant on the demurrer 
with costs—Frank W. Colwell, receiver, v. Garfield 
National Bank, appellant. Order affirmed with 
costs—Richard G. Berford, appellant, v. W. L. Wet- 
more, ete. ——Order affirmed with costs—Joseph Tay- 
lor, appellant, v. Charles Hall.—Order affirmed with 
costs —Ulrice Lesser, appellant. v. Sarah A. Williams. 

Appeal dismissed with costs—W. J. Finlay, appel- 
lant, v. R. B. Chapman.——Order General Term re- 
versed; that of Special Term affirmed with costs in 
this court and the Supreme Court—Corn Exchange 
Bank of Chicago v. Alphonso W. Blye, receiver, re- 
spondent.——Orders of General and Special Terms re- 
versed and the motion to set aside judgment granted 
with costs in this court and the Supreme Court— Ar- 
thur G. Yates v. James J. Guthrie, appellant. ——Or- 
der affirmed with costs—George L. Whitman and 
others, v. John R. Haines and others (five cases). 
Judgment of General Term and decree of surrogate so 
far as appealed from reversed, order of reference va- 
cated and a new hearing granted, costs to abide event 





—In re judicial settlement of Mary J. Clark, executrix 
of Freeman J. Fithian, deceased.—Order of Genera 
Term affirmed and judgment absolute ordered for de. 
fendant on stipulation with costs—Max Mayer, appel- 
lant, v. James MeCreery.— Order affirmed and judg- 
ment absolute ordered for plaintiff on stipulation with 
costs—Jeremiah Bulger, respondent, v. Isaac A. Rosa, 
Order of General Term reversed and judgment 
entered upon verdict affirmed with costs—Owen Don. 
negan, appellant, v. Joel B. Erhardt, receiver. 


SECOND DIVISION. 


JUDGMENTS AFFIRMED WITH COSTS. 


————, 
— 


Julia Frear, appellant, v. Franklin Sweet and others, 
respoudents; Wm. Campbell, respondent, vy. 
M. Wright and another, appellants; John L. Doug. 
lass, appellant, v. Merchants’ Insurance Company of 
New York, respondent; Richard Murphy, resp ndent, 
v. N.Y. C. & A. R. R. Co., appellant; Julia M. Ferry, 
respondent, v. Manhattan Railway Company, appel- 
lant; John B. Leverich, respondent, v. Weeks W. Cual- 
ver and another, appellants; James A. Farley and an. 
other, appellants, v. Union Mutual Life Insurance 
Company, respondent; Charles Herold, respondent, y. 
Manhattan Railway Company, appellant; Genevire 
Baker, respondent, v. Manhattan Railway Company, 
appellant; Marcus Beeman, respondent, v. George A, 
Banta, appellant; John J. Lehr, respondent, v. 
way and Hunter's Point Railroad Company, appel- 
lant; Wm. H. R. Sandford, respondent, v. Standard 
Oil Company, appellant; Alma McCord, appellant, v- 
Town of Ossinino, ete., respondent; James Murphy, 
Jr., as administrator of John Murphy, appellant, v. 
City of Brooklyn, respondent; Neweomb C. Bainey 
and others, respondents, v. John M. Forbes, Jr., ap- 
pellant; Warren Chemical and Manufacturing Com- 
pany, appellant, v. Giles J. Holbrook, respondent: 
Wm. Holdridge, appellant, v. Eurydice L. Hicks and 
others, respondents. 
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TO ABIDE 
Corn Exchange Bank, appellant, v. Farmers’ 
tional Bank of Lancaster, Penn., respondent; 
tional City Bank of Brooklyn, respondent, v. Robert 
Kk. Wescott, as president, appellant; Robert C. Mar- 
tin, appellant, v. Maria Ann Rector, respondent: H. 
Jolsens, Taendstikke, Fabrikker !nebak and Brija, 
respondents, v. Horace K. Thurber and others, appel- 
lants; George H. Brennan, appellant, v. Read Gordon, 
Jr., and another, respondents; Mary B. Van Cleaf, ap- 
pellant, v. Catharine Burns and others, respondents; 
Charlotte M. Smith, respondent, v. Agricultural In- 
surance Company, appellant. 
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OTHER DECISIONS. 
Motion for re-argument denied with $10 costs— FElna- 
than Sweet, Jr., and another, appellants, v. Dorilus 
Morrison and others, respondents Motion for re- 
argument denied with $10 costs—Elizabeth D. Vail, 
respondent, v. Wm. M. Reynolds, appellant.— Order 
of General Term reversed and judgment entered on 
verdict affirmed with costs—Jacob C. Van Wycklin, 
appellant, v. City of Brooklyn, respondent.— Order 
affirmed and judgment absolute rendered against ap- 
pellants with costs—Levi P. Rose, appellant, v. David 
Hawley and others, respondents.—Order aflirmed 
and judgment rendered against 
with costs—Margaret Slattery, appellant, v. Albert F. 
Schwannecker and respondents. Order 
affirmed and judgment absolute rendered against ap- 
pellant with costs—Flizabeth A. L. Hyatt, appellant, 
v. Cyrus Clark, respondent.— Order affirmed and 
judgment absolute rendered against appellant without 
eosts—Cyrus Clark, respoudent,v. Elizabetha L. Hyatt, 
appellant. 
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ALBANY, Marcu 8, 1890. 


CURRENT TOPICS. 

HE first annual report of the State commission in 
lunacy, the commissioners being Dr. Carlos F., 
McDonald, Goodwin Brown and Henry Reeves, is a 
document of more than ordinary importance. The 
principal recommendation of it is to close the twenty 
remaining county insane asylums, and transfer their 
inmates to the State asylums. This is based on a 
thorough investigation of the county asylums and a 
demonstration of their inadequacy. We have sel- 
dom read a public document so strongly appealing 
to the sympathies as this. There is undoubtedly no 
intentional cruelty practiced in these asylums, but 
owing mainly toinsufficient pecuniary provision, the 
poor creatures are there treated worse than a hu- 
mane and careful farmer treats a valuable cow or 
horse. Huddled together in cramped and ill-venti- 
lated quarters, without proper water, fire, clothing, 
food, medicines or bedding, without suitable op- 
portunities for exercise, in filth, squalor and wretch- 
edness, these miserable beings are treated with a 
shocking disregard of the decencies due to sex, with 
a callous indifference, and even without an apparent 
recognition of the fact that they are unfortunate hu- 
man beings, deserving and demanding the pitiful 
care of the community to whom God has given them 
in trust. Their condition would be as bad as that 
of the Siberian exiles if they had their reason. Lest 
it should be thought that we exaggerate, we will 

give some extracts from the report: 

“An examination showed that some beds, and es- 
pecially those of the disturbed and filthy patients, 
were simply too vile for description. In many in- 
stances the mattresses were literally reeking with filth, 
and evidently were not dried from one day’s end to 
another. Ina few instances only were woollen blank- 
ets provided; in nearly all the cheap cotton quilts, 
which when they are filthy are so difficult to cleanse, 
were provided for the patients. In nearly all of these 
institutions, too, the bedding is not changed as fre- 
quently as it should be. The almost uniform reply to 
the inquiry, ‘ How often are the sheets changed ?’ was, 
‘One sheet is changed each week.’ And aside from the 
beds and bedding, the practice which prevails in many 
instances of permitting or compelling two patients to 
sleep together cannot be too strongly condemned. The 
idea of two ordinary sick people being compelled to lie 
together is sufficiently repugnant; how much worse 
for two insane people to be required to occupy the 
same bed. It should in justice be said however that in 
some of these county alms-houses this practice does 
not exist at all and in others to only a limited extent. 
It occurred where there was a lack of beds or where 
there was crowding. In one institution the commis- 
sion found that a considerable number of the beds 
were occupied by two patientseach. Among the uni- 
versally recognized necessities of insane asylums isan 
abundant supply of pure and wholesome’ water. 
* * * Ttis exceptional to find one of these places 
adequately supplied with water. * * * It is lit- 
erally true, however difficult of belief, that it is a com- 
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mon practice at most of these places to bathe three or 
more patients in the same water. Indeed, from the 
unreserved admissions of employees and officers it was 
ascertained that in many instances four or five are 
bathed before the water is changed. * * * In view 
of the fact that insane people frequently suffer from 
ulcerations on the surface of the body and other dis- 
orders of the skin, it seems marvellous that sucha re- 
pulsive practice should have been permitted to exist 
for years without arousing the deepest public con- 
demnation. * * * In one of the county asylums an 
assistant freely admitted the bathing of from five to 
six patients in the same water, and said in relation 
thereto: ‘We cannot afford to waste our water.’ 
* * * From personal observation, ina large number 
of cases old and feeble patients were found not to be 
provided with under-garments. * * * With some 
exceptions, the patients were allowed to eat with their 
fingers or often to appropriate each other’s food; and 
generally speaking, the lack of order and decorum 
made it apparent that no proper supervision was exer- 
cised over them. In fact, by reason of the insuffici- 
ency of attendants, no proper order could be observed. 
It is a matter of just complaint that only two meals a 
day are served in a number of these institutions, 
* * * Experience bas shown that the ratio of trained 
nurses or attendants to the insane, and especially to 
those who are usually, though often mistakenly, re- 
garded as incurable, should be one to not more than 
ten or twelve. An examination of the exempted 
county poor-houses shows that in them the ratio is far 
below this, being one to twenty or over, and that even 
this is too low a figure in view of the fact that gener- 
ally every employee or person about the place is 
counted as an ‘attendant.’ In the insane department 
of one alms-house containing nearly four hundred in- 
mates, we found one attendant in charge of seventy- 
nine patients. * * * The patients at bed-time are 
locked in their rooms or dormitories; they are left 
alone and in darkness; the attendants retire to their 
rooms, often ina distant part of the building, and from 
that time until morning no care or attention whatever 
is bestowed upon these unfortunates. * * * These 
patients, by reason of lack of night service, are put to 
bed and left to lie in their filth and excrement until 
morning, Vitiating the atmosphere of the entire ward, 
which must be inhaled by the cleanly patients as well 
as the filthy. Such a condition of affairs would seem 
incredible. It is disgraceful, not only to the counties 
but to the State; tocall it inhkwmane isto mildly char- 
acterize it. * * * The danger from fire in an insti- 
tution occupied by the insane is one from which a 
trained asylum officer always shrinks in dismay. In 
view of the fact that certain of the insane have incen- 
diary propensities, and that many of them are prone 
to tricks and cunning, and to elude the vigilance of 
their care-takers in efforts to burn buildings and de- 
stroy themselves and others, itis not surprising that 
an experienced asylum officer dreads the danger to 
which his charge is thus constantly exposed. * * * 
In one instance which the commission observed, the 
door of each slatted room was fastened securely by a 
padlock. It is due to good fortune that conflagrations, 
resulting in the most serious consequences, have not 
occurred, considering the almost total lack of provis- 
ion, either to discover the presence of fire or to extin- 
guish it should it occur. * * * By reason of the 
lack of attendance, the patients are not regularly taken 
out for exercise in the open air, though some of the 
institutions are provided with small airing courts or 
yards which are used by the patients in the summer 
season. During the rest of the time they are com- 
pelled to remain on the corridors or wards in idleness, 
even on pleasant days, with little or nothing beyond 
the benches and barren, uncolored walls to divert or 
occupy their attention; while in some cases they are 
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left a considerable portion of the time without attend- 


ants, the latter being frequently called away in the 
discharge of other duties or on account of personal 
matters. * * * In one institution the commission 
observed an intelligent woman sitting in a ward, and 
when spoken to in regard to her condition she said 
that she was suffering from epilepsy; that she had 
formerly been a teacher; that she had been a private 
patient; that ber money bad become exhaused, and 
that she was now dependent on public bounty. When 
asked if she cared to see a daily paper, she said that 
she bad not seen any paper in months. * * * It 
was a matter of surprise to the commission to find in 
the insane departments of the county alms-houses 
that little or no provision has been made for the relig- 
ious worship of the inmates. * * * Another im- 
portant feature of modern asylum management, and 
without which the highest degree of success is impos- 
sible of attainment, is that of classification, based on 
the various forms and conditions of disease that are 
represented among the inmates. For example, quiet 
and orderly patients should not be compelled to asso- 
ciate with the violent and disturbed, nor should the 
filthy usually be kept on the same ward with the neat 
and tidy, or the dangerous and destructive with those 
that are harmless. The suicidal, too, should be placed 
by themselves and kept under careful observation. 
* * * The superintendent of one county institution 
said that he was constantly fearful of the result of im- 
proper contact of the sexes. This fear would appear to 
be not entirely groundless, as in one institution within 
@ year or two a case was established of intercourse 
between an idiot woman and an insane man, which re- 
sulted in the birth of a child. This occurrence was ad- 
mitted to the commission, although it appears that a 
previous attempt was made to conceal the fact from 
the Legislature and the public by means of misleading 
affidavits. * * * The commission regrets to say 
that in more than three-fourths of the county institu- 
tions no suitable means of fire protection was found, 
while in several of them there was absolutely none at 
all. In two only was a fire-escape observed. * * * 
The floor was wet and otherwise soiled with excre- 
ment, the odor from which was exceedingly offensive. 
In fact, it smelled more like a privy vault than a place 
for the confinement of a human being. * * * The 
beds in these rooms were examined and presented a 
most shocking appearance. The ticks were only partly 
filled with straw and the bedding was saturated and 
discolored by human filth. The odor from the beds 
was extremely offensive, penetrating the whole build- 
ing. * * * She was bare-footed and evidently had 
nothing on her person except a blue cotton skirt anda 
man’s coat. The attendant when asked if the woman 
had on any other clothing, replied that she had not. 
She said that the patient was extremely filthy and dis- 
turbed; that she was kept in the room in order to 
avoid trouble; that occasionally she was brought out 
and strapped to a wooden post which supported the 
ceiling of the room adjoining. The floorof the room 
which this patient occupied was wet and foul with 
urine. * * * The day in question was so cold that 
snow had fallen and that there was no way for warm 
air to enter the room except through the door, which 
was kept closed. * * * In another institution a 
woman was discovered sitting in a strong wooden chair, 
secured to the floor. A board hinged to one arm of 
the chair and fastened to the other by means of a pad- 
lock rested across her lap so that she could not possi- 
bly rise until it was removed; a box-like arrangement 
underneath contained a chamber. * * * The pa- 
tient was an exceedingly filthy one. Unless thus con- 
fined, she would defile the whole place in the course of 
a few hours, and that the chair had been constructed 
80 that the excrement might be deposited in the cham- 
ber underneath. * * * Atthe request of the com- 





missioners the chair was unlocked and the woman 
taken out, and they examined the contrivance, after 
which the keeper, a man, unhesitatingly raised the 
woman’s clothing and replaced her on the chair. It 
should be stated that this was done openly in the pres. 
ence of the commissioners, without any attempt at 
concealment, the keeper apparently not realizing its 
impropriety. When questioned and admonished, he 
explained that he had been in the habit of looking 
after the wants of the women patients as much as he 
had those of the men; that his wife had other duties 
to perform a good deal of the time; that it was abso- 
lutely necessary that these women should receive at- 
tention, and that he had been among such people so 
long that he had come to make little distinction be- 
tween the sexes. It is worthy of remark that this 
keeper appeared to be one of the best and most hu- 
mane of all that we met. * * * There were in 
round numbers fifty patients. The entire work of the 
institution, except the little performed by the patients, 
was done by the keeper, his wife and a ‘hired girl.’ 
* * * The covering of this chair was befouled with 
human excrement, which was thoroughly dry at the 
time it was observed. An examination of this old 
creature showed that he was suffering from bed-sores; 
that the sheets were soiled and that he was lying on a 
straw tick that was not more than half filled. * * * 
To the most casual observer it would have been evi- 
dent that the man, aside from his clearly marked in- 
sanity, was much debilitated. When asked why he 
was fastened, he said it was to prevent his running 
away; that when he went out to work he was chained. 
* * * Theattendant * * + wastold to bring theanklets 
and chains, and to place them upon the patient as they 
were placed when he was taken out to work. This he 
did without hesitation. * * * At this same place, 
a woman was observed sitting upon the ward with a 
badly swollen face. She complained that she had been 
unable for days to see the doctor. * * * The medi- 
cal commissioner examined the woman’s face and 
found that the swelling and pain were due to an ulcer- 
ated tooth, from which a very little medical attention 
would have relieved her. * * * On the women’s 
ward of another institution the scene presented was 
that of a veritable bedlam. In this ward were found, 
indiscriminately huddled together, paupers, children, 
vagrants and insane, all in a state of extreme disorder. 
One motherly-looking woman was discovered going 
about the place bare-footed, with apparently nothing 
on but a skirt and a cotton under-waist, the latter of 
which was so much disordered as to permit the expos- 
ure of her person. The keeper explained that at inter- 
vals this woman was ‘sane’ and was then permitted to 
leave the institution. * * * QOne doctor in charge 
said: ‘If the patient isa man, who becomes violent in 
my presence, I choose to deal with him alone. If an 
attendant is with me, I do not wish his help with such 
cases as I have had experience with in this institution. 
I can walk up to any of our men, however violent they 
may be, and throw them on their backs, without strik- 
ing or hurting them. After this treatment, three times 
out of four they are humbled. If they are not, I let 
them regain their feet and throw them again, and if 
this does not answer, they are confined to a room.’ ” 


This is a shocking, even disgusting, recital. But 
it ought to be read more extensively than it ever 
will be in the pages of a public document, and we 
spread the painful details before our readers in the 
hope that some one will be stirred to activity in the 
endeavor to ameliorate the condition of these unfor- 
tunate beings. While the people are building a Capi- 
tol at a cost of twenty millons, and are proposing to 
pay fifteen millions for the privilege of holding 4 
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fair in the city of New York, it will be a wholesome 


lesson to legislators and to the community to behold 
the rottenness under the goodly outside of our social 
fabric, to be reminded how they live for show and 
rivalry and luxury, and how neglectful and callous 
they are to human suffering. We are tender of our 
criminals in comparison; we give them wholesome 
food, sufficient clothing, and keep them moderately 
clean; we compel them to gotochurch, and we fur- 
nish them with good reading. If any of them have 
deserved death, after loading them down with 
flowers, we go about to invent some painless and 
speedy method of taking them off. But for these 
poor distracted creatures, who have committed no 
crime, we have nothing better to offer than this re- 
port discloses, We are glad to learn that a bill has 
been introduced in both houses of the Legislature 
to close these chambers of horrors and put their in- 
mates under the care and protection of the State. It 
ought to pass at once, so that this burning disgrace 
may be wiped away. And until this is done we had 
better dispense with grand staircases and other 
senseless displays of selfish wealth and unfeeling 
power. 


In the Nineteenth Century for January Mr. Hux- 
ley criticises the phrase, “all men are born free and 
equal,’ which he ascribes to Jean Jacques Rousseau. 


‘*T have seen a considerable number of 
infants. Without wishing to speak of 
them with the least disrespect —a thing no man 
can do without, as the proverb says, ‘fouling his 
own nest ’— I fail to understand how they can be 
affirmed to have any political qualities at all. How 
can it be said that these poor little mortals who 
have not even the capacity to kick to any definite 
end, nor indeed to do any thing but vaguely squirm 
and squall, are equal politically, except as all zeros 
may be said to be equal. * * * But we may 
carry our questions a step farther. If it is mere 
abracidabra to speak of men being born in a state 
of political freedom and equality, thus fallaciously 
confusing positive equality — that is to say, equality 
of powers—with the equality of impotences, in 
what conceivable state 1s it possible that men should 
not merely be born, but pass through childhood and 
still remain free?” One might have supposed that 
so wise a man as Mr. Huxley would not fall into the 
shallow and common misconstruction of this much- 
berated declaration. Neither Rousseau nor Jeffer- 
son intended to assert for men ‘‘ equality of powers,” 
but only equality of rights. ‘‘All men are born 
free and equal, endowed with certain inalienable 
privileges, among which are life, liberty and the 
pursuit of happiness.”’ This is the phrase, with its 
context, and taken together, the declaration means 
that all men have the same natural right to life, to 
liberty and to happiness. Is not this strictly true? 
Are not all men naturally entitled to these? Is any 
one man born with a better right to life, liberty and 
happiness than another? This is a very different 
thing from asserting that all men are born intel- 
lectually or morally equal. As to the criticism that 
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men are not born free, it suffices to answer that 
whatever measure of freedom may be implied, all 
men are equally entitled toit. All are entitled to the 
same just liberty. Thus considered, there is nothing 
in the time-honored declaration that is not demon- 
strably true, and nothing but unworthy quibbling 
can for a moment darken the beneficent luminous- 
ness of the expression. 
——_—« 


NOTES OF CASES. 


N People’s Bank v. Franklin Bank, Supreme Court 
of Tennessee, December 31, 1889, it was held 
that when a bank pays a forged check without re- 
quiring identification or preserving any evidence of 
the identity of the person to whom it is paid, and 
indorses it, and sends it for payment to the bank 
upon which it is drawn, the latter bank, upon dis- 
covering the forgery after having paid the check, 
“an recover the amount thereof from the former. 
The court said: ‘*The complainant bank, upon re- 
ceiving such check in due course of mail for deposit 
to the credit of defendant, might well rely upon the 
exercise of due prudence and diligence on the part 
of its depositor, the defendant bank, and might well 
regard the latter’s indorsement of the check as sig- 
nificant of the fact that such prudence had been exer- 
cised, and if not, that the indorsement would stand as 
a guaranty to the paying bank from loss that might 
otherwise fall upon it by reason of its passing the 
amount of the check to the credit of such indorser. 
Such would not only seem to be sound in theory, and 
supported by authority, but is in accordance with the 
proof in this case; and it isa matter of such general 
information that perhaps the court might be war- 
ranted in taking judicial knowledge of it, that in 
dealings between banks, and especially with refer- 
ence to clearings and clearing-houses, banks will 
adjust and pay differences between each other or 
between itself and the clearing-house, upon the 
faith of the indorsement by other banks of the 
checks involved in such settlement, before they ex- 
amine the signature to the check involved or em- 
braced in the settlement, relying on such indorse- 
ments as protecting it in such payment, should a 
subsequent and more careful scrutiny of the signa- 
tures disclose forgeries in the making and indorsing 
of the checks so paid. Mr. Daniel, in his work on 
Negotiable Instruments, after discussing and criti- 
cising the cases that are supposed to hold a bank 
liable at all hazard, and to the last extremity, where 
it pays the check with the signature of its depositor 
forged, lays down the rule substantially as we have 
stated it. 2 Dan. Neg. Inst., §§ 1655, 1657, with 
cases cited in the notes. And the rule is stated by 
the learned contributor to the article on forged 
checks in 3 Am. & Eng. Cyc. Law, 223, as follows: 
‘Where however the loss has been traced to the 
fault or negligence of the drawer or holder, it will 
be fixed upon him.’ See cases cited in note 1. And 
on page 225 of 3 Am. & Eng. Cyc. Law it is said: 
‘Also the holder, by indorsing a check, warrants the 
genuineness of all prior indorsements.’ See note 1, 
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citing numerous cases, among which is the case of 
Harris v. Bradley, 7 Yerg. 310, where Judge Green 
lays down the doctrine as to the effect of an indorse- 
ment in guaranteeing the genuineness of prior in- 
dorsements, in the language as quoted. It is true 
that in the Tennessee case the language was used 
with reference to a note, and not a check, and such 
may also be the case with other of the authorities 
cited in said note which we have not examined. 
Now while we concede there is quite a difference 
between this rule, as applicable to indorsers on com- 
mercial paper, and as applied to checks, so far as 
the liability of the drawer is concerned, yet we see 
no reason why the bank should not have the benefit 
of such rule where the indorsement is made under 
circumstances which establish or impute negligence 
to the indorser. The case of Leoy v. Bank, 4 Dall. 
234, and Bank of U. S. v. Bank of Georgia, 10 
Wheat. 333, are relied on as authority for the judg- 
ment of the chancellor in the case at bar. The facts 
of the case of 4 Dallas are so briefly stated as to leave 
us uninformed as to the manner in which the ques- 
tion was presented. The case of Bunk of U. S. v. 
Bank of Georgia, 10 Wheat. 333, was where a for- 
gery was by raising the notes of the defendant bank. 
The notes, coming in due course to the United 
States bank, were presented to the Bank of Geor- 
gia, and passed to the credit of the United States 
bank. Nineteen days thereafter the forgery was 
discovered and notice given. Upon refusal of the 
United States bank to make good the loss, the 
credit was, by the Georgia bank, withdrawn from 
the account, and the United States bank brought 
suit for money had and received. It was held that 
the plaintiff could recover. While the reasoning of 
the learned judge, and much of the argument, tends 
to sustain the contention of the defendant here, still 
the court put its judgment in that case distinctly upon 
the ground that the defendants were bound to know 
their own notes, and having received them without 
objection, they cannot recall their assent. While 
these two cases are criticised by Mr. Daniel as un- 
sound, that criticism, so far as the latter case is con- 
cerned, may be well confined to the argument con- 
tained in the opinion; for the point decided is in 
no manner hostile, as we understand it, to the prin- 
ciple announced by Mr. Daniel, and adopted by us 
in the disposition of the case at bar; for there is 
nothing to show that there had been any negligence 
on the part of the United States bank in receiving 
the notes of the Georgia bank; and we can well un- 
derstand how there could and ought to be a higher 
obligation upon the bank to know the genuineness 
of its notes of issue, passing current as money, than 
rests upon it to know the signature of the depositor, 
on a check indorsed by a solvent correspondent. 
But putting them both on the same footing. there 
is wanting in the report of the case in 10 Wheaton 
any evidence of negligence on the part of the United 
States bank. The views we have expressed, and the 
principle upon which we reverse the chancellor and 
award judgment here for the complainant, are not 
only sustained by Mr. Daniel, but also by Mr. Chitty, 





Mr. Parsons and Mr. Bolles, who fortify their con- 
clusions by ample authority. See Chit. Bills (18th 
Am. ed.), *431, *485; 2 Pars. Not. & B. 80; Bolles 
Banks, § 189; Hardy v. Bank, 51 Md. 585; Bank 
v. Morgan, 117 U. 8. 96, 112; Hillis v. Insurance Co., 
4 Ohio St. 628; MeKleroy v. Bank, 14 La. Ann. 458; 
Bank v. Bangs, 106 Mass. 441; Rouvant v. Bank, 63 
Tex. 610; Bank v. Ricker, 71 Ml. 439.” 


In United States v. Bayle, 40 Fed. Rep. 664, the 
indictment was mailing threatening postal cards, 
The court said: “If the postal cards in question are 
non-mailable, it is because they contain language of 
a ‘threatening character’ within the meaning of the 
law, or because they contain language ‘ calculated 
* * * and obviously intended to reflect injuri- 
ously upon the character or conduct’ of the person 
to whom they were addressed. * * * Two of 
the cards contain a demand for the payment of 
money alleged to be due, and a threat to place the 
demand in the hands of a lawyer for collection, if 
not paid at once. The question therefore arises 
whether Congress intended to prohibit the mailing 
of postal cards containing or on which are written 
threats of that kind. The language of the statute 
is very general, and certainly may be construed asa 
prohibition against mailing postal cards which con- 
tain threats to bring suits if debts are not paid, as 
well as being a prohibition against mailing cards 
containing threats of personal violence or threats of 
any other character. It is most probable, [ think, 
that Congress intended the act should receive that 
construction. It is a well-known fact, that prior to 
the passage of the law, some persons had made a 
practice of enforcing the payment of debts by mail- 
ing postal cards or letters bearing offensive, threat- 
ening or abusive matter, which was open to the in- 
spection of all persons through whose hands such 
postal cards or letters happened to pass. In some 
quarters the practice alluded to of sending commu- 
nications through the mail that were both calculated 
and intended to humiliate and injure the persons 
addressed in public estimation, had become one of 
the recognized methods of compelling the payment 
of debts. Congress evidently intended by the act 
of September 26, 1888, to utterly suppress the prac- 
tice in question. * * * TI conclude that a postal 
card on which is written a demand for the payment 
of adebt, and a threat to sue, or to place the de- 
mand in the hands of a lawyer for suit, if the debt 
is not paid, is now non-mailable matter. Hence- 
forth persons writing such demands and threats 
must inclose them in sealed envelopes, or subject 
themselves to criminal prosecution. The language 
employed in the postal card described in the first 
count is not of a threatening character, and in my 
opinion no jury would be warranted in finding, 1 
view of its contents, that it was obviously intended 
by the writer to reflect injuriously on the character 
or conduct of the person addressed, or to injure or 
degrade him in the eyes of the public. It 1s true 
that it contains a demand for the payment of a 
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debt, and says that it is long past due, and that a 


several times; but it is couched 
and no intent is apparent to put 
it in such form as to attract public notice, or to 
make it offensive to the person addressed. Con- 
gress has not declared that postal cards shall not be 
used to make such demands, and a construction of 
the act ought not to be adopted that will unneces- 
sarily restrict their use for business purposes. The 
card in question cannot be held to be non-mailable 
witbout being overcritical and extremely punctilious 
in the choice of language which men may lawfully 
use in their daily transactions.” 


collector has called 
in respectful terms, 


> 


PARTIES PLAINTIFF IN ACTIONS FOR IN- 
JURIES TO MARRIED WOMEN. 


- case of Bennett v. Bennett, decided by the Sec- 
ond Division of the Court of Appeals and reported 
in the LAW JOURNAL of February 15th, is one of un- 
usual interest to the profession. Upon the opinion of 
Judge Bradley no comment is necessary. It reaches 
simply to the right of a married woman to maintain 
an action for damages for the loss of the conjugal so- 
ciety of her husband. But the opinion of Judge Vann 
goes much farther than was required for the disposi- 
tion of the ease, and holds that a married woman may 
sue alone for any personal injury; and if this opinion 
is to be taken as the opinion of the majority of the 
court, it involves two serious consequences: Ist, the 
abrogation of a well-settled rule of the common law; 
and 2d, the disapproval and overruling of numerous 
decisions of the First Division of the Court of Appeals. 
The rule of the common law is well stated in the 
case of Mann v. Marsh, 21 How. Pr. 374, 375. * At 
common law the recovery in an action like this was 
forthe benefit of the husband, and he could bring 
scire fucias in his own name upon a judgment recov- 
ered in the names of himself and wife. * * * He 
wis a necessary party, for the reason that the legal 
control of interest in the claim was in bim, and the 
recovery was for his benefit, if he chose to reduce it to 
possession during his life. The wife was a necessary 
party because she was the meritorious cause of action, 
and it might survive to her if not released or other- 
wise appropriated by the husband during his life.’’ 

Immediately after this, consider the rule of con- 
struction uniformly adopted by the First Division of 
the Court of Appeals, as stated in the well-known case 
of Bertles v. Nunan. “In construing these statutes 
(The ** Married Woman’s Acts”) the rule must be ob- 
served, and usually has been observed, that statutes 
changing the common law must be strictly construed, 
and that the common law must be held no further 
abrogated than the clear import of the language used 
in the statutes absolutely requires.” 

Suppose now that an assault has been committed 
upon a married woman, for which damages are songht 
to be recovered. Under the common law those dam- 
ages belonged to the busband if he chose to reduce 
them to possession. He did not have the mere right 
to figure as a party plaintiff. He had aright of prop- 
erty inthe damages; they belonged to him personally 
when recovered. By section 7 of chapter 90 of the 
Laws of 1860, this property right was transferred from 
the husband to the wife. She was enabled to sue alone 
in such a case, ‘and the money received upon the 
settlement of any such action or recovered upon a 
judgment, shall be her sole and separate property.” 
Chapter 245 of the Laws of 1880 repealed section 7 of 
chapter 90 of the Laws of 1860, together with the 
amendment of 1862. 


Up to this point there can be no question. When 
the common law is changed by statute, and the statute 
making the change is afterward repealed, the common 
law stands as it did before the amendment, and the 
same construction is to be given to it by the courts as 
before the amendment. 

What then has changed the common law? Section 
450 of the Code is relied upon. But that section relates 
to procedure and does not profess to, and does not, 
confer property rights. It does not enable the wife to 
sue for the husband's property. There is nothing in the 
language of that section which indicates an intention 
to take from the husband his property rights in the 
damages for injury to the wife and transfer them to 
the wife. And if, nevertheless, that section is to be 
construed as transferring such property rights, what 
becomes of the rule laid down in Bertles v. Nunan, 
“that the common law must be held no further abro- 
gated than the clear import of the language used in 
the statutes absolutely requires?”’ 

Nothing in the entire range of human affairs is more 
hopeless than an attempt to get at the meaning of the 
Legislature of the State of New York. But if one 
seeks to follow the intricacies of the legislative mind, 
the result does not seem to justify the claim that the 
wife may sue alone for personal injuries. To section 
450, as it originally stood, was added the provision that 
it shall be neither necessary nor proper to join her 
husband as a party with her “in any action affecting 
her separate property ;’’ thus recognizing the fact that 
it might be necessary and proper to join her husband 
in actions not affecting her separate property. But 
that can hardly be called the wife’s *‘ separate prop- 
erty,” which the husband is entitled to if he sees fit to 
reduce it to possession. Moreover, section 1906 of the 
Code, which gave to a woman an action for slander for 
words imputing unchastity, without proof of special 
damage, provided that “if the plaintiff is married the 
damages recovered are her separate property.” If sec- 
tion 450 of the Code conferred upon a married woman 
the right to the damages for personal injuries, this 
provision of section 1906 is a clear waste of words. 

One of the most singular features of this case is that 
it should have been, as Judge Vann says, ‘tried, de- 
cided at the General Term and argued in this court 
upon the theory that the acts of 1860 and 1862, con- 
cerning the rights and liabilities of husband and wife, 
were stillin force;”’ and because counsel in this par- 
ticular case appear to have overlooked the fact that 
the section which they were considering had been dead 
for nine years, it is assumed that “for nearly nine 
years the people have conducted their business, the 
lawyers bave advised their clients, and the courts have 
administered justice, without exception, as far as is 
known, in unquestioned reliance upon the unchanged 
rights of married women with reference to torts com- 
mitted upon them.” In the seventh district, at least, it 
is safe to say that a majority of the lawyers have ad- 
vised their clients, during the last nine years, on the 
supposition that a husband had the same property 
rights in damages for personal injuries to the wife that 
he had before the repeal of section 7 of chapter 90 of 
the Laws of 1860, and the courts have, in several in- 
stances, upheld that construction and required the 
joinder of husband and wife as plaintiffs. Of course, 
if the construction of Judge Vann is to hold, we must 
bow to the will of a mysterious providence. But we 
may hope that the next time this question comes be- 
fore the Court of Appeals it will be the principal ques- 
tion in the case, and will not arise indirectly in 
an action by the wife for the loss of ber husband’s 
society. 

Meantime let me commend this case to the editor of 
the LAW JOURNAL as another instance of the “ flexi- 
bility ” of thecommon law—a law so flexible that 








| while, in former times, it was held to give a husband 
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property rights in damages for injuries to his wife, it 


may, in these days, be held to confer no property 
rights upon him, but merely to give him the right to 
figure as a party plaintiff, which right may be taken 
from him by a section of a Code of Procedure. 

Joun H. HoOpPKINs. 


——_>—__—___ 


LANDLORD AND TENANT — LEASE — IM- 
PLIED COVENANTS. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
DECEMBER 20, 1889. 


FRANKLIN V. BrRown.* 

A letting of a furnished house fora year does not raise an 
implied covenant against noxious gases which render 
the house uninhabitable during part of the year, which 
gases originated outside the demised premises, and were 
unknown to the lessor when the lease was executed. 


PPEAL from a judgment of the General Term of 
L the Superior Court of the city of New York, af- 
firming a judgment in favor of the plaintiff entered 
upon the report of a referee. 

This action was brought to recover the rent reserved 
by a lease of a furnished dwelling-house. The answer 
pleaded a counter-claim for damages alleged to have 
been sustained by the defendant on account of a 
breach of an implied covenant that said house was fit 
for immediate and permanent occupation. The referee 
found that on the 14th of September, 1883, the parties 
entered into a written agreement whereby the plain- 
tiff leased to the defendant the dwelling-house known 
as ** No. 6 West Seventeenth Street,” in the city of 
New York, for the term of one year, at the annual 
rental of $3,100, and that the defendant covenanted to 
pay said sum in equal monthly payments, commenc- 
ing on the lst day of November thereafter. He also 
found due performance on the part of the plaintiff, 
and a failure to perform on the part of the defendant, 
who omitted to pay the rent which became due for 
the months of July, August and September, 1884, the 
last three months of the term. Upon the request of 
the defendant, the referee further found that said 
house was leased to her to be used as a private resi- 
dence; that the furniture therein was a large and im- 
portant element in determining the amount of rent to 
be paid; that during the time covered by the lease, 
noxious gases and strong, unhealthy and disagreeable 
odors * existed generally, and in very large quantities 
throughout said furnished dwelling-house,”’ making 
the defendant sick, and rendering the house unhealthy 
and unfit for human habitation, and that she incurred 
certain expenses as the immediate and necessary re- 
sult of occupying said premises. The referee however 
added to these requests, as found, that said gases, 
odors, ete., did not arise in or from any part of said 
house, but that they came from the adjoining prem- 
ises, which were used for a livery stable, and that 
neither party knew of their existence when the lease 
was executed. 


John G. Agar, for appellant. 
A, H. Vanderpool, for respondent. 


VaNN, J. It is not claimed that any deceit was 
practiced or false representations made by the plain- 
tiff as to the condition of the house in question, or its 
fitness for the purpose for which it was let. The de- 
fendant thoroughly examined the premises before she 
signed the lease, and she neither ceased to occupy nor 
attempted to rescind until the last quarter of the 
term. Neither party knew of the existence of the of- 
fensive odors when the contract was made. They were 
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not caused by the landlord, and did not originate upon 


his premises, but came from an adjoining tenement, 
The lease contained no covenant to repair, or to keep 
in repair, and no express covenant that the house wag 
fit to live in. The defendant however contends that 
as the demise was of a furnished house for immediate 
use as a residence, there was an implied covenant that 
it was reasonably fit for habitation. It is not open to 
discussion in this State, that a lease of real property 
only contains no implied covenant of this character, 
and that in the absence of an express covenant, unless 
there has been fraud, deceit or wrong-doing on the 
part of the landlord, the tenant is without remedy, 
even if the demised premises are unfit for occupation, 
Witty v. Matthews, 52 N. Y. 512; Jaffe v. Harteau, 58 
id. 398; Edwards v. Railroad Co., 98 id. 245; Cleves vy. 
Willoughby, 7 Hill, 83; Mumford v. Brown, 6 Cow. 475; 
Westlake v. De Graw, 25 Wend. 669; Tayl. Landl. & 
Ten. (8th ed.), § 382; Wood Landl. & T'en., § 379 

But it is argued that the letting of household goods 
for immediate use raises an implied warranty that 
they are reasonably fit for the purpose, and that when 
the letting includes a house furnished with such goods 
the warranty extends to the place where they are to 
be used. This position is supported by the noted Eng- 
lish case of Smith v. Marrable, 11 Mees. & W. 5, which 
holds that when a furnished house is let for temporary 
residence at a watering place, there is an implied con- 
dition that it is in a fit state to be habited, and that 
the tenant is entitled to quit upon discovering that it 
is greatly infested with bugs. ‘This case has been fre- 
quently discussed, and occasionally criticised. It was 
decided in 1843, yet during that year it was distin- 
guished and questioned by two later decisions of the 
same court. Sutton v. Temple, 12 Mees. & W. 52; Hurt 
v. Windsor, id. 68. It was approved and followed in 
1877 by Wilson v. Finch Hatlon, L. R., 2 Exch. Div. 
336, in which however there was an important fact 
that did not appear in the earlier case, as before the 
lease was signed there was a representation made in 
behalf of the landlord that she believed “the drainage 
to be in perfect order,’’ whereas it was in fact defee- 
tive, and the contract was promptly rescinded on this 
account. The principle that there isan implied con- 
dition or covenant in a lease that the property is rea- 
sonably fit for the purpose for which it was let, as laid 
down in Smith v. Marrable, has been frequently ques- 
tioned by the courts of this country, and has never 
been adopted as the law of this State. Ediwards vy. 
Railroad Co., 98 N. Y. 248; Howard v. Doolittle, 3 
Duer, 475; Carson v. Godley, 26 Penn. St. 117; Dutton 
v. Gerrish, 9 Cush. 89; Chadwick v. Woodward, 13 Abb. 
N. C. 441; Coulson v. Whiting, 14 id. 60; Sutphen v. 
Seebuss, id. 67; Meeks v. Bowerman, 1 Daly, 99. We 
have been referred to no decision of this court involv- 
ing the application of that principle to the lease of a 
ready-furnished house, and it is not necessary to now 
pass upon the question, because the case under con- 
sideration differs from the English cases above men- 
tioned in two significant particulars: (1) [t involves 
a lease for the ordinary period of one year, instead of 
a few weeks or months during the fashionable season. 
(2) The cause of complaint did not originate upon the 
leased premises, was not under the control of the les- 
sor, and was not owing to his wrongful act or default. 
It was simply a nuisance arising in the neighborhood, 
but neither caused nor increased by the house in ques- 
tion. Hence we are not called upon in this case to de- 
cide whether a lease of a furnished dwelling contains 
an implied covenant against inherent defects either in 
the house or in the furniture therein, but simply 
whether the lease under discussion contains an im- 
plied covenant against external defects, which origi- 
nated upon the premises of a stranger, and were un- 
known to the lessor when he entered into the con- 
tract. 
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It is uniformly held in this State that the lessee of 


real property must run the risk of its condition, unless 
he has an express agreement on the part of the lessor 
covering that subject. As was said by the learned 
General Term when deciding thiscase: ‘The tenant 
hires at bis peril, and arule similar to that of caveat 
emptor applies, and throws on tae lessee the responsi- 
bility of examining as to the existence of defects in the 
premises, and of providing against their ill effects.” 
53 Super. 479. In Cleves v. Willoughby, 7 Hill, 83, 86, Mr. 
Justice Beardsley, speaking for the court, said: ** The 
defendant offered to show that the house was alto- 
gether unfit for occupation, and wholly untenantable. 
The principle on which this offer was made however 
cannot, | think, be maintained. There is no such im- 
plied warranty on the part of the lessor of a dwelling- 
house as the offer assumes. It is quite unnecessary to 
look at the common-law doctrine as to implied cove- 
nants and warranties, or to its modification by statute. 
3R.S.594. That doctrine has a very limited applica- 
tion, for any purpose, to a lease for years, and in every 
case has reference to the title, and not to the quality 
or condition, of the property. The maxim caveat 
emptor applies to the transfer of all property, real, per- 
sonal and mixed, and the purchaser generally takes 
the risk of its quality and condition, unless he protects 
himself by an express agreement on the subject.”” In 
O'Brien v. Capwell, 59 Barb. 604, the court declared 
that ‘‘as between landlord and tenant, * * #* 
when there is no fraud or false representations or de- 
ceit, and in the absence of an express warranty or 
covenant to repair, there is no implied covenant that 
the demised premises are suitable or fit for occupation, 
or for the particular use which the tenant intends to 
make of them, or that they are in a safe condition for 
use.” In Edwards v. Railroad Co., 98 N. Y.'249, it was 
said in behalf of this court: ‘* If a landlord lets prem- 
ises, and agrees to keep them in repair, and he fails to 
do so, in consequence of which any one lawfully upon 
the premises suffers injury, he is responsible for his 
own negligence to the party injured. * * * If 
he creates a nuisance upon his premises, and then de- 
mises them, he remains liable for the consequences of 
the nuisance, as the creator thereof. * * * But 
where the landlord has created no nuisance, and is 
guilty of no willful wrong or fraud or culpable negli- 
gence, no case can be found imposing any liability 
upon him for any injury suffered by any person occu- 
pying or going upon the premises during the term of 
the demise, and there is no distinction stated in any 
authority between cases of a demise of dwelling-houses 
and of buildings to be used for public purposes. The 
responsibility of the landlord is the same in all cases. 
If guilty of negligence or other delictum which leads 
directly to the accident and wrong complained of, he 
ls liable; if not so guilty, no liability attaches to 
him.” 

These quotations illustrate the strictness with which 
the courts have refused to imply covenants on the part 
of the lessor as to conditions under his control. What 
sound reason then is there for claiming that the law 
willimply a covenant as to conditions not under his 


control, and with reference to which neither lessor nor | 
| duct natural gas from any point within this State to 


| any point or place without this State. 


lessee can reasonably be supposed to have contracted, 
as they knew nothing about them? The fact that per- 
sonal property was in part the subject of the lease can 
have no bearing upon this question, because neither 
the furniture, nor the place provided for its use, was 
the cause of the unpleasant odors. They were not a 
part of the leased property, either real or personal, 
but were independent of it in origin, and accidental in 
their effect. If smoke from a neighboring manufactory 
had blown through the windows, or gas had escaped 
from a leaky main in the street and entered the house, 
could the lessee have abandoned the premises, or have 
called upon the lessor to respond in damages? 








If any 4 


nuisance bad existed in the vicinity without the land- 
lord's agency or knowledge, but which materially les- 
sened the value of the lease, upon whom would the 
loss fall? These questions suggest the danger of de- 
parting from the established rule as to implied cove- 
nants with reference to the condition of leased real 
property, simply because personal property is included 
in the lease. The furniture was not the basis of the 
contract, but a mere incident, and in law the rent 
is deemed to issue out of the reslty. 1 Wood Landi. 
& Ten. (2d ed.) 128; Newman v. Anderton, 2 Bos. & P. 
(N. R.) 224; Emott’s Cuse, 2 Dyer, 212b. The diffi- 
culty is still more serious when the effort is made to 
extend the contract of the lessor, by implication only, 
to causes having ouly an accidental connection with 
the property leased, whether real or personal. We do 
not think that there was any covenant in the lease in 
question, implied either by common law or from the 
acts or relations of the parties, that extended to the 
grievance of which the defendant complains. 

The judgment should therefore be affirmed, with 
costs. 

All concur. 

ee 


CONSTITUTIONAL LAW—INTERSTATE COM- 
MERCE. 
INDIANA SUPREME COURT, NOV. 6, 1889. 


STATE, EX REL. CoRWIN, Vv. INDIANA & OHIO OIL, 
Gas & MINING Co. 


A statute which makes it unlawful for any person to con- 
duct natural gas from the State, and imposes penalties 
for so doing, is unconstitutional legislation on interstate 
commerce, though by other acts it is provided that 
**mining”’’ shall include the sinking of gas wells, and 
natural gas companies are authorized to appropriate and 
condemn property. 


PT ger snag from Circuit Court, Jay county, J. R. 
Bobo, judge. 

Action by the State of Indiana, on the relation of 
Cornelius Corwin, to have the franchises of the In- 
diana and Ohio Oil, Gas and Mining Company for- 


feited, for offenses against the laws of the State. 
Judgment for defendant, and plaintiff appeals. 


John M. Smith and L. S. Mitchener, Attorney-Gen- 
eral, for appellant. 


Bell & Morris and John B. Cohrs, for appellee. 


Exvuiort, C. J. At the last session of the General 
Assembly several acts were passed upen the subject of 
mining, using and disposing of natural gas. The va- 
lidity of one of these acts, that of March 9, 1889, is as- 
sailed upon the ground that it contravenes the provis- 
ions of the Federal Constitution. The first section of 
the act, which is here the direct subject of contro- 
versy, reads thus: ‘Section 1. Be it enacted by the 
General Assembly of the State of Indiana, that it 
shall be unlawful for any person or persons, company, 
corporation or voluntary association to pipe or con- 


Any person or 
persons, company, corporation or voluntary organiza- 
tion now or hereafter incorporated under any law of 
this or any other State, for the purpose of drilling and 
mining for petroleum or natural gas, or otherwise ac- 
quiring gas or petroleum wells, and the products 
thereof, and to furnish the same to its patrons, or to 
convert such product into gas for illuminating pur- 
poses or fuel, which shall have entered upon and ac- 
quired by deed of conveyance, or appropriated or con- 
demned, any real estate under any law of this State, 
for the purpose of laying iis pipe lines, or for any 
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other purpose, which shall permit any gas to be con- 
veyed or carried through its pipes to any place without 
this State, or for the purpose of being used without 
this State, shall forfeit all right, title and interest in 
and to all rea) estate so appropriated, couveyed or con- 
demned, and the pipes laid thereunder, and the same 
shall revert to and become the property of the persons 
or corporations, their heirs, successors or assigns, who 
owned the same at the time of such appropriation, 
conveyance or condemnation; provided, that the pro- 
visions of this act shall not be so construed as to pre- 
vent towns or cities divided by any of the boundary 
lines of this State, and having a majority of the popu- 
lation of such cities or towns residing within this 
State, from being supplied with natural gas.’’ Elliott's 
Supp., § 1875. On the 21st dav of February, 1889, an 
act was passed declaring that the word * mining” 
should be deemed to include the sinking of gas wells, 
and that the incorporation of companies and that the 
subscriptions of stock under former lawsare legalized. 
On the same day an act was passed authorizing gas 
companies to extend their pipes beyond the corporate 
limits of towns and cities. On the 20th day of the same 
month the General Assembly passed an act authorizing 
natural gas companies to appropriate and condemn 
property. Id., §3 1016, 1809. All of these acts were 
put in immediate effect by the proper emergency 
clause. 

The appellee's counsel contend that the act of 
March 9, 1889, is invalid because it is interstate com- 
merce legislation, and such legislation must be exclu- 
sively Federal. In order to give any force to this con- 
tention, it is necessary to determine at the outset 
whether natural gas can be considered an article of 
commerce. With this preliminary question we have 
but little difficulty. Natural gas is as much an article 
of commerce as iron ore, coal, petroleum or any other 
of the like products of the earth. It is a commodity 
which may be transported, and is an article which 
may be bought and sold in the markets of the country. 
Mining Co. v. Town of Elwood, 114 Ind. 332; Carothers 
v. Philadelphia Co., 118 Penn. St. 488; Conduit Co. v. 
Com., 90 id. 308; Transportation Co. v. Coal Co., 5 W. 
Va. 382; The Daniel Ball, 10 Wall. 557; Kidd v. Pear- 
son, 128 U. S.1. The gas in the earth may not bea 
commercial commodity; but when brought to the sur- 
face, and placed in pipes for transportation, it must 
assume that character as completely as coal in the cars 
or petroleum in the tanks. We suppose it clear that 
Pennsylvania could not prohibit the transportation of 
coal or petroleum to another State, and there is no 
difference in principle between cases where coal is the 
commodity affected and those in which it is natural 
gas. It is no doubt true that there is a point at which 
a natural or manufactured product is not an article of 
commerce; but when it assumes such a form as fits it 
for transportation from State to State, it is, so far as 
the law of interstate commerce is concerned, trans- 
formed into acommercial commodity. For the pur- 
poses of taxation, an article of property may not be 
regarded as a commercial commodity until it has 
started on its way from one State to another, but 
property that may become an article of commerce can- 
not be kept in the State where it was produced, by a 
State law forbidding its transportion. Coe v. Errol, 
116 U. 8S. 517. If this were not so, then not only might 
coal or petroleum be kept within the State in which it 
was produced, but so might corn and wheat, cotton 
and fruit, and lead and iron. If such laws could be 
enacted and enforced, a complete annihilation of in- 
terstate commerce might result; and it was to prevent 
the possibility of such a result that the provision vest- 
ing exclusive power in the Federal government was 
written in the National Constitution. State v. Coach 
Co., 114 Ind. 155. 

The question as to the extent of the power of the 





State to control the business of mining is not neces. 


sarily involved in this controversy. Granting, but not 
asserting, that procuring natural gas from the earth 
is mining, still the question of the power of the State 
over that business is not so involved as to require our 
judgment upon it. The provisions of the statute are 
so firmly interlocked that separation is impossible. 
Where the provisions of a statute are so clearly 
blended that a separation cannot be effected without 
substituting another law for that intended to be 
enacted, none can be made by the courts. Griffin vy. 
State, 22 N. FE. Rep. 7. To authorize the courts 
to reject part and sustain part of a statute, ‘the two 
parts must be capable of separation, so that each can 
be read by itself. Limitation by construction is not 
separation.”” Baldwin v. Franks, 120 U. 8. 678; Vir- 
ginia Coupon Cases, 114 id. 269; Trade-Mark Cuses, 
100 id. 82; United States v. Reese, 92 id. 214. In this 
instance there is no attempt to regulate the business 
of mining, except in so far as that business may be 
connected with transporting natural gas out of the 
State. The principal object, and indeed, it is not too 
much to say, the sole object, of the statute is to pre- 
vent persons from conveying gas into another State; 
and the provisions of the act as to the sinking of wells 
is 80 bound up with the provisions designed to effect 
the principal object that separation cannot be made 
without completely destroying the statute, and sub- 
stituting another for it, by judicial construction. 

The power to regulate commerce between the States 
is exclusively in the Federal Congress. An action by 
Congress will not authorize the States to legislate in 
matters of interstate commerce. Whatever doubt the 
earlier decisions may have created, and certainly 
there was fora time much confusion and conflict, it is 
completely removed by the recent decisions; and the 
law now is that all legislation in regulation of com- 
merce between the States must be enacted by the 
National Legislature. Transportation of commercial 
commodities from State to State is interstate com- 
merce, and the State Legislatures can neither burden 
nor restrict it. Henderson v. Mayor, 92 U.S. 259; Chy 
Lung v. Freeman, id. 275; Railroud Co. vy. Hlusen, % 
jd. 470; Robbins v. Taxing Dist., 120 id. 489; Bowman 
v. Railroad Co., 125 id. 465; Telegraph Co. v. Mussa- 
chusetts, id. 580; State v. Couch Co., supra. 

The power of the Federal Congress over all matters 
of interstate commerce, broad as the modern decisions 
declare it to be, does not absolutely exclude State leg- 
islation touching commerce between the States. Police 
power not delegated to the general government resides 
in the States, as an inherent attribute of sovereignty. 
United States v. Dewitt, 9 Wall. 41; Slaughter-House 
Cases, 16 id. 36; United Slates v. Reese, 92 U.S. 214; 
Sherlock v. Alling, 93 id. 99; Patterson v. Kentucky, 9 
id. 501; Civil Rights Cases, 109 id. 3; Smith v. Alabama, 
124 id. 465; Railway Co. v. State, 128 id. 96. The States 
may, 80 long as they do no more than legitimately ex- 
ercise the police power, legislate upon matters con- 
nected with interstate commerce. Sherlock v. Alling, 
supra; County of Mobile v. Kimball, 102 U.S. 691; 
Smith v. Alabuma, supra; Railway Co. v. State, supra. 
It is almost impossible however in view of the con- 
flicting and confused state of the law as declared by 
the Federal Supreme Court, to determine what that 
tribunal, with which rests the ultimate decision of the 
question, will eventually regard as a legitimate exer- 
cise of the police power of the States, since the doc- 
trine declared in the case of Telegraph Co. v. Pendleton, 
122 U. S. 347, is much more restrictive of the rights of 
the States than that asserted in Smith v. Alabama, 
Railway Co. v. State, Munn v. Illinois, 94 U.S. 118, and 
many earlier cases. But it is evident that the act 
under consideration cannot, under the rule laid down 
by the court of last resort, be deemed a legislative ex- 
ercise of the police power. The act does not assume 
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to provide for the safety, health or comfort of the 
citizens; but its object is to prevent the sinking of gas 
wells, and the laying of pipe lines, by persons who de- 
sire to convey gas out of the State. It is not a regula- 
tion of the mode of procuring, transporting or using 
natural gas designed to secure the health, safety or 
comfort of the citizens of Indiana. Neither in the 
title or in the body of the act is it professed to be the 
legislative purpose to regulate the mode of procuring, 
transporting or using natural gas. From beginning to 
end the purpose is plainly and unmistakably mani- 
fested; and that purpose is to prohibit the transporta- 
tion of natural gas beyond the limits of the State. 
The act is in effect, as it is in words, a legislative pro- 
hibition directed solely against a designated class of 
persons. It is not the mode of transportation against 
which prohibition is directed, but the persons who en- 
gage in the business. Plainly, too plainly for denial, 
the object of the statute is to keep natural gas within 
our borders. Its object is not to protect our citizens 
from injury from the mode of procuring and trans- 
porting gas adopted by those who engage in the busi- 
ness of procuring or transporting it. The act cannot 
be taken out of the operation of the Federal decisions 
upon the theory that it is a valid exercise of the po- 
lice power resident in every sovereign State, for the 
theory is without foundation. 

The right of eminent domain resides in every State, 
as one of the great elements of sovereignty. It was 
at one time held by the Supreme. Court of the United 
States that the general government could not exercise 
the right within the territorial limits of a State. Pol- 
lard v. Hagan, 3 How. 212-223. But this doctrine was 
denied in Kohl v. United States, 91 U. S. 367. Whether 
the right of a State is or is not exclusive, or how far 
that of the general government extends, is however 
not material here; for there can be no doubt that the 
right dwells in the State. But whether the State can, 
by the exercise of this right, or by the denial of it, in- 
terfere with interstate commerce, is a question of no lit- 
tle difficulty‘and importance. Happily,we are spared the 
delicate and difficult task of determining whether a 
State can delegate the right of eminent domain to per- 
sons who confine their business exclusively within the 
territorial limits of the State, and deny it to those en- 
gaged in a business extending from State to State. The 
language of the act forbids the conclusion, which coun- 
sel seek to establish, that the Legislature meant to do 
no more than deny the right of eminent domain to 
persons desiring to transport natural gas from Indiana. 
The language of the section we have quoted leaves no 
room for construction; for beyond controversy, its 
meaning is that no person shall be permitted to trans- 
port natural gas to another State. But if there were 
doubt, it is entirely banished by other parts of the act. 
In the title is written: ‘‘Anact to prohibit any per- 
son, firm, or corporation, company, or voluntary as- 
sociation, organized under the laws of this State or 
auy other States, from piping or otherwise conveying, 
from any point or points in this State, to any point or 
points without the State of Indiana, any natural gas 
or petroleum.’ The third section of the act prescribes 
apenalty for a violation of its provisions; and the 
provisions of this section apply to persons who acquire 
rights by purchase as well as those who secure rights 
by condemnation. The provisions of the act are there- 
fore firmly interlaced. There isa complete and indi- 
visible unity. The unification is so thorough that no 
separation can be effected; and nothing remains but 
to read the act as an entirety, and as it is written. 
Taking the act as it is written, the only possible con- 
clusion is that it was meant to prohibit the transporta- 
tion of natural gas from the State by any person, 
natural or artificial, no matter whether the right to 
the gas and its transportation is acquired by contract 
or by condemnation. 





Weare not unmindful of the rule that statutes upon 
the same subject should be construed together, and 
we have given all the statutes relating to natural gas 
careful study. The only conclusion which can be 
maintained is, as an investigation has convinced us, 
that the act under immediate mention is not affected 
by any of the other acts; for it is complete in itself, 
and has a clearly defined purpose, and that pur- 
pose is to prohibit gas from being transported out of 
the State. 

It is not possible to sustain the act, as counsel en- 
deavor to do, upon the principle that the States may 
impose restrictions on foreign corporations. We have 
more than once enforced the rule that the Legislature 
may regulate or restrict the business of foreign cor- 
porations within this State. Insurance Co. v. Bur- 
dett, 112 Ind. 204; Jmsurance Co. v. Brim, 111 id. 281; 
State v. Insurance Co., 115 id. 257; Blauckmer v. Insur- 
ance Co., id. 291. But we have not adjudged that the 
rule can be applied where it operates upon matters of 
interstate commerce, nor can we do so without coming 
in direct conflict with the law, as declared by the court 
invested with exclusive appellate jurisdiction of such 
questions. The decisions of that court utterly de- 
molish the theory of counsel, that under the power to 
restrict foreign corporations may be placed the right 
to legislate in matters respecting the commerce be- 
tween the States. Those decisions are absolutely con- 
elusive. 

There may be, and doubtless there are, objections to 
the act not argued by counsel nor discussed by us. One 
objection oecurs to us which we believe it proper to 
notice. That objection is this: It is not in the power 
of the Legislature to prevent one citizen from buying 
or another from selling property. The rights of prop- 
erty are not subject to such absolute legislative con- 
trol. It isunnecessary to determine to what limitations 
the general rule we have stated is subject, for it is 
enough to assert the general rule, and affirm that it 
applies to such property as natural gas, petroleum and 
coal. 

We can find no tenable ground upon which the act 
can be sustained, and we are compelled to adjudge it 
invalid. 

Judgment affirmed. 

————_>—_—_—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

AGENCY—EVIDENCE.— Where plaintiffs’ right of re- 
covery is dependent upon proof that a certain person 
was defendant's agent, and the fact of such agency is 
denied by the defendant, it is error to refuse to permit 
defendant to disprove the agency by the testimony of 
the alleged agent. Second Division, Dec. 20, 1889. 
Rope v. Hess. Opinion by Parker, J. Reversing 43 
Hun, 638. 


APPEAL—FROM BOARD OF CLAIMS.—(1) Under Laws 
of New York, 1866, chapter 836, the decision of the ca- 
nal appraisers on an application for a new trial of 
claims against the State was final; and by Laws of 
1883, chapter 205, section 13, the board of claims prob- 
ably has the same power which the canal appraisers 
formerly possessed as to new triais. A person whose 
claims against the State were heard and disallowed by 
the canal appraisers failed to appeal from the award 
within the prescribed time, but subsequently procured 
the passage of Laws of New York, 1888, chapter 519, 
authorizing him, within ninety days after its passage, 
to make *‘an application’ for a rehearing or new trial 
of his claims, and to “ proceed thereon’’ as if made 
within the time limited by law. Held, that the denial 
of his motion for a rehearing, under the act, was dis- 
cretiouary with the board of claims, and not review- 
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able on appeal. (2) Under Laws of New York, 1883, 
chapter 205, section 10, authorizing an appeal to the 
Court of Appeals only from a final award of the board 
of claims, an appeal will not lie from the order of the 
board of claims denying a rehearing on such claims, as 
they were heard and the award was made by the canal 
appraisers and not by the board of claims. Dec. 17, 
1889. Chaphe v. State. Opinion by Earl, J. 


ASSUMPSIT—SUFFICIENCY OF EVIDENCE.—In an ac- 
tion for the proceeds of goods of plaintiffs sold by de- 
fendants, there was no direct evidence that defend- 
auts had received such proceeds at the time the action 
was commenced. It appeared that the goods were sold 
August 16, and that defendants so reported to plain- 
tiffs by letter on August 19, without stating that they 
had been paid for, and without remitting, giving asan 
excuse that plaintiffs owed them more than the goods 
amounted to, and defendants made a credit on their 
books to one of the plaintiffs before the action was be- 
gun, which was on October 6. One of the defendants 
testified that they did not receive the proceeds until 
after the action was begun. There was no evidence 
that plaintiffs relied on, or were misled by, defend- 
ants’ letter. Held, that the questions whether de- 
fendants had received the proceeds before the action 
was begun, or were estopped to deny it, were for the 
jury; and it was immaterial that, as defendants were 
not authorized to sell on credit, the presumption was 
that the sale was for cash, as such presumption was 
not conclusive. Second Division, Jan. 14, 1890.  Ros- 
enberg v. Block. Opinion by Vann, J. Reversing 
54 Super. Ct. 537. 


BANK—CHECKS—TRANSFER.— (1) Where a certified 
check, which was obtained by fraud from a bank, is 
cashed in good faith by a firm, and the payee, by mis- 
take on both his part and that of the firm, fails to in- 
dorse it, the firm holds subject to all original defenses, 
and the bank is not liable; nor does a subsequent in- 
dorsement by the payee, made after the firm received 
notice of the fraud, entitle the firm to recover. Har- 
rop v. Fisher, 30 L. J., C. P. 283; Whistler v. Forster, 
14 C. B. ON. S.) 248; Savage v. King, 17 Me. 301; Clark 
v. Callison, 7 IL. App. 263; Haskell v. Mitchell, 53 Me. 
468; Clark v. Whitaker, 50 N. H. 474; Calder v. Bil- 
lington, 15 Me. 398; Bank v. Taylor, 100 Mass. 18; Gil- 
bert v. Sharp, 2 Lans. 412; Hedges v. Sealy, 9 Barb. 
214-218; Bank v. Raymond, 35 Wend. 69; Raynor v. 
Hoagland, 39 Super. Ct. 11; Muller v. Pondir, 55 N. Y. 
325; Freund v. Bank, 76 id. 352; Trust Co. v. Bank, 
101 U.S. 68; Osgood v. Artt, 17 Fed. Rep. 575. It would 
seem that having taken title by assignment — for such 
was the legal effect of the transaction, by reason of 
which the defense of the bank against Brown became 
effectual as a defense against a recovery on the check 
in the hands of the plaintiffs as well —- Brown and 
Bingham & Co. could not by any subsequent agree- 
ment or act so change the legal character of the trans- 
fer as to affect the equities and rights which had ac- 
crued to the bank; that the subsequent act of 
indorsement could not relate back so as to destroy the 
intervening rights and remedies of a third party. 
This position is supported by authority. Harrop v. 
Fisher, Whistler v. Forster, Savage v. King, Haskell v- 
Mitchell, Clark v. Whitaker, Clark v. Callison, Bank 
v. Taylor, Gilbert v. Sharp, cited supra. Watkins v. 
Maule, 2 Jac. & W. 243, and Hughes v. Nelson, 29 N. J. 
Eq. 547, are cited by the plaintiff in opposition to the 
view we have expressed. In Watkins v. Maule the 
holder of a note obtained without indorsement col- 
lected it from the makers. Subsequently the makers 
complained that the note was only given as a guaranty 
to the payee, who had become bankrupt. Thereupon 
the holder refunded the money and took up the note, 
upon the express agreement that the makers would 
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pay any amount which the holders should fail to make 
out of the bankrupt payee’s property. The makers 
were held liable for the deficiency. Hughes v. Nelson 
did not involve the precise question here presented. 
The views expressed however are in conflict with some 
of the cases cited; but we regard it, insuch respect, as 
against the weight of authority. Freund v. Bank, 
supra, does not aid the plaintiff. In that case it was 
held that the certification by the bank of a check in 
the hands of a holder who had purchased it for value 
from the payee, but which had not been indorsed by 
him, rendered the bank liable to such holder for the 
amount thereof. By accepting the check the bank 
took, as it had the right to do, the risk of the title 
which the holder claimed to have acquired from the 
payee. In such case the bank enters into contract 
with the holder by which it accepts the check and 
promises to pay it to the holder, notwithstanding it 
lacks the indorsement provided for; and it was ace 
cordingly held that it was liable upon such acceptance 
upon the same principles tbat control the liabilities of 
other acceptors of commercial paper. Lynch v. Bank, 
107 N. Y. 183. (2) The bank is not estopped to deny 
liability on the check from the fact that it was certi- 
fied. It is well settled that the maker or acceptor of 
a negotiable instrument is not estopped from contest- 
ing its validity because of representations contained 
in the instrument. In such cases an estoppel can only 
be founded upon some separate and distinet writing 
or statement. Clark v. Sisson, 22 N. Y. 312; Bush y. 
Lathrop, id. 535; Moore v. Bank, 55 id. 41; Fairbanks 
v. Sargent, 104 id. 108; Bank v. Railroad Co., 15 id 
638. Second Division, Jan. 14, 1890. Goshen Nat. Bani 
v. Bingham; Bingham et al. v. Goshen Nat. Banik. 
Opinion by Parker, J. Affirming 44 Hun, 622. 


CONTRACT — ANNULMENT OF — CONSIDERATION. —(1) 
The parties to a contract annulled it by an agreement 
reciting that it had been “superseded by agreements 
and arrangements made in lieu thereof,”” which were 
embodied in certain contracts executed by the same 
parties. By these, defendant’s testator was to be re- 
lieved from all interest in and obligations under the 
original contract. Held, that the obligations assumed 
by testator under the new contract, and the mutual 
agreement of the parties to the original contract to 
discharge each other from reciprocal obligations there- 
under, and to substitute a new contract therefor, were 
sufficient considerations for the annulment. (2) An 
executory parol contract, made in substitution of a 
former sealed contract, and carried out in full, dis- 
charges the former contract. The contract of March 
2, 1882, is sealed, while the agreement annulling it is 
unsealed. Upon this fact the plaintiffs make a point, 
founded on the doctrine of the common law that a 
contract under seal cannot be dissolved by a new parol 
executory agreement, although supported by a good 
and valuable consideration; ‘‘ for,’’ as is said, * every 
contract or agreement ought to be dissolved by mat- 
ter of as high a nature as the first deed.” Countess of 
Rutland’s Case, 5 Coke, 25+. The application of this 
rule often produced great inconvenience and injustice; 
and the rule itself has been overlaid with distinctions, 
invented by the judges of the common-law courts to 
escape or mitigate its rigor in particular cases. Butin 
equity the form of the new agreement was not re- 
garded; and, under the recent blending of the juris- 
diction of law and equity, and the right given by the 
modern rules of procedure in this country and in Eng- 
land to interpose equitable defenses in legal actions, 
the common-law rule has lost much of its former im- 
portance. A recent English writer, referring to the 
effect of the common-law procedure acts in England, 
says: * The ancient technical rule of the common law, 
that a contract under seal cannot be varied or dis- 
charged by a parol agreement, is thus practically super- 
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seded.” Leake Cont. 802. Courts of equity often in- 
terfered by injunction to restrain proceedings at law 
to enforce judgments, covenants or obligations equit- 
ably discharged by transactions of which courts at law 
had no cognizance. See 2 Story Eq. Jur., § 1573. It is 
a necessary consequence of our changed system of pro- 
cedure that whatever formerly would have constituted 
a good ground in equity for restraining the enforce- 
ment of a contract or decreeing its discharge will now 
constitute a good equitable defense to an action on the 
coutract itself. It was one of the subtle distinctions 
of the common law, as to the discharge of covenants 
by matter in pais, that, although a specialty before 
breach could not be discharged by a parol agreement, 
although founded on a good consideration, nor even by 
an accord and satisfaction, yet, after breach, the dam- 
ages, if unliquidated, could be discharged by an exe- 
cuted parol agreement, because, as was said, in the lat- 
ter case the cause of action is founded, ‘ not merely on 
the deed, but on the deed and the subsequent wrong.” 
Broom Leg. Max. 848, and cases cited. The absurd re- 
sults to which the common-law doctrine sometimes led 
is illustrated by the case of Spence v. Healey, 8 Exch. 
668, in which it was held that a plea to an action on 
covenant for the payment of a sum certain, that, be- 
fore breach, defendant satisfied the covenant by the 
delivery to and acceptance by the plaintiff of goods, 
machinery, etc., in satisfaction, was bad, Martin, B. 
saying: “‘Iam sorry that Lam compelled to agree in 
holding that the pleais bad. It is difficult to see the 
correctness of the reasons upon which the rule is 
founded.’’ I suppose there can be no doubt that the 
fact presented by the plea in the case of Spence v. 
Healey would have constituted a good ground for relief 
inequity. The technical distinction between a satis- 
faction before or after breach seems to have been dis- 
regarded in this State, and a new agreement by parol, 
followed by actual performance of the substituted 
agreement, whether made and executed before or af- 
ter breach, is treated as a good accord and satisfaction 
of the covenant. Fleming v. Gilbert, 3 Johns. 530; 
Lattimore y. Harsen, 14 id. 330; Dearborn v. Cross, 7 
Cow. 48; Alien v. Jaquish (Cowan, J.), 21 Wend. 655. 
So also a new agreement, although without perform- 
ance, if based on a good consideration, will be a satis- 
faction, if accepted as such. Kromer v. Heim, 75 N. 
Y. 574, and cases cited. Jan. 14, 1890. MeCreery v. 
Day. Opinion by Andrews, J. Affirming 6 N.Y.Supp. 
49. 


CONTRACT — CONSIDERATION.—- Plawitiff's assignors 
for the benefit of creditors assumed the contract of 
another to deliver certain bonds to defendants, and 
made aten percent deposit as security for the per- 
formance of the agreement on their part, payable on 
the joint order of themselves and defendants, in con- 
sideration of an extension of time and a like deposit 
by defendants. ‘The bonds were never delivered, 
Held, that the contract was supported by sufficient 
consideration and valid, and that defendants, in the 
absence of fraud, would not be decreed to join plain- 
tiffin an order for the payment of the deposit to him, 
forthe benefit of the assignor’s creditors. Dec. 17, 
1889. Chittenden v. Morris. Opinion by Danforth, J. 
Affirming 5 N. Y. Supp. 713. 


SUBSCRIPTION — CONSIDERATION.—Where the 
facts attending a subscription for the building of a 
church edifice exclude the existence of a consid- 
eration at the date of the promise, and before any 
expenditure was made or any work done, the sub- 
scriber died, the fact that the church erected the 
building and incurred the expense in reliance on the 
subscription does not give rise to a consideration to 
support the promise. Church v. Cooper, 112 N. Y. 517. 
Jan. 14, 1890. Twenty Third Street Baptist Church v. 





Cornwall. Opinion by Finch, J. Affirming 3 N. Y. 
Supp. 51. 


CONTRACTS—CONDITIONS. — Under the provisions of 
a contract that the party of the first part should retain 
from the amount coming tothe party of the second 
part for performing certain work, inspectors’ fees for 
such time as the work should remain uncompleted be- 
yond a specified time, but that the time during which 
the work is delayed by the party of the first part, 
which should be determined by third parties, should 
be excluded, it is a condition precedent to the right of 
the party of the second part to be relieved from the 
allowance of such inspectors’ fees for the time that the 
work was delayed by the party of the first part, that 
the matter should be submitted to and determined by 
such third parties, unless they refuse or neglect to act 
upon it. Seymour v. Turn, 17 Johns. 170; Gray v. 
Barton, 55 N. Y. 68; Coulter v. Board, 63 id. 366; Sim- 
son v. Brown, 68 id. 355. If the commissioner had 
neglected or refused to act when called upon to do so 
a different question would be presented. Smith v. 
Brady, 17 N. Y. 176; Bank v. Mayor, ete., 63 id. 337; 
Nolan v. Whitney, 88 id. 648. Jan. 14, 1890. Phelan v. 
Mayor, ete., of the City of New York. Opinion by 
Andrews, J. Affirming 4 N. Y. Supp. 631. 


CoORPORATIONS—INSOLVENCY—FRAUDULENT PREF- 
ERENCES.—(1) The Revised Statutes of New York, 
part 1, chapter 18, title 4, section 4, provide that 
whenever any incorporated company shall have re- 
fused the payment of any debt it shall not be lawful 
for such company, or any of its officers, to assign or 
transfer any of its property or choses in action to any 
of its officers or stockholders, directly or indirectly, 
for the payment of any debt; and it shall not be law- 
ful to make any transfer or assignment in contempla- 
tion of its insolvency to any person or persons what- 
ever. Creditors of a corporation, knowing that it was 
insolvent, arranged with an officer thereof that he 
should not disclose the service of the summons on him. 
They afterward obtained judgments by default, and 
sold the personal property of the corporation on exe- 
cution. Jleld, that there was no violation of the stat- 
ute, as it puts no restraint on creditors, and only on 
the affirmative action of the corporation and its offi- 
cers. (2) The fact that the corporation was dissolved, 
and a receiver appointed, after the sheriff bad levied 
on the property and taken possession thereof, does not 
make a subsequent sale thereof by the sheriff, while it 
was still in his hands, void, but, at most, irregular. (3) 
The amount of the property not being sufficient to 
satisfy such judgments, the sale could not be rendered 
void by the fact that, after the sheriff had taken pos- 
session of the property under such executions, an exe- 
cution was issued on a void judgment, and, by agree- 
ment of the judgment-creditors, the property was sold 
by virtue of all the executions, and the proceeds ap- 
plied pro rata thereon. Jan. 14, 1890. Varnwm v. 
Hart. Opinion by Earl, J. Reversing 6 N. Y. Supp. 
dA6. 


EvIDENCE—ACTION ON NOTE—APPEAL — Costs.—(1) 
In an action on a note, questions asked of plaintiff as 
a witness, whether any part of the note had been paid, 
and whether be was the holder of the note, are harm- 
less, as non-payment of the note would be presumed 
till proof was given to the contrary, and the produc- 
tion of the note made plaintiff prima facie its holder 
and owner. (2) Where the objection argued on appeal 
was not raised below, it will not be considered, though 
an objection on another ground was made below to 
the same ruling. (3) Costs in proceedings on a statu- 
tory reference of aclaim against a decedent's estate 
are within the discretion of the court, and its decision 
will not be reviewed. Jan. 14, 1890. Hawzxhurst v. 
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Ritch. Opinion by Finch, J. Affirming 6 N. Y. 
Supp. 144. 


EXECUTION AGAINST PERSON—DISCHARGE—ATTOR- 
NEYS.—Where an order from the attorney of record 
of a judgment creditor to discharge the debtor, who 
is in custody, either actual or constructive, under an 
execution against his person, is given to the sheriff, 
and he makes no objection to the order on the ground 
that it is insufficient, or that the attorney had no au- 
thority to make it, but retains it without notice or ques- 
tion, he renders himself liable to the debtor for false 
imprisonment. The defendant insists that an attorney 
has no power, by employment as such, to discharge a 
defendant taken in execution. Jackson v. Bartlett, 8 
Johns. 281; Kellogg v. Gilbert, 10 id. 220; Simonton v. 
Barre}l, 21 Wend. 362. On the other hand, the plain- 
tiff argues that as the judgment was for costs ouly, the 
attorney had absolute control of the remedies given 
for its collection; and that, as the sheriff had notice 
of the fact through the recitals in the execution, he 
should have recognized the paper as a valid discharge. 
Tunstall v. Winton, 351 Hun, 219; Marshall v. Meech, 
51 N. Y. 140; Shackleton v. Hart, 20 How. Pr. 39. 
Without passing upon these questions, we are of the 
opinion that the act of the attorney in directing a dis- 
charge could not be disregarded by the defendant, as 
in the absence of suggestive or significant circum- 
stances, he had no right to presume that an officer of 
the court had acted in violation of his duty. It is pro- 
vided by section 1260 of the Code of Civil Procedure 
that the docket of a judgment must be cancelled 
and discharged by the clerk in whose office the judg- 
ment-roll is filed, upon filing with him a satisfaction- 
piece describing the judgment, and executed, if made 
within two years after the filing of the judgment-roll, 
‘*by the attorney of record of the party.” Thus the 
power of the attorney to acknowledge satisfaction is 
clear, and the duty of the clerk to recognize it by can- 
celling the judgment, as docketed, imperative. As- 
suming that even in the case of a judgment for costs 
only, the attorney has no right as between himself and 
his client (Beers v. Hendrickson, 45 N. Y. 665), without 
express authority to issue a satisfaction-piece unless the 
judzment is paid, that does not affect the duty of the 
clerk, at least in the absence of notice. The com- 
mand of the statute is that the docket of the judg- 
ment must be cancelled and discharged by him. 
Service upou the sheriff of a certified copy of a 
discharge by the clerk of a judgment would be notice 
to him that his power to collect an execution issued 
upon such judgment was at anend. Less formal no- 
tice, while not conclusive upon him, might charge him 
with the duty of making inquiry before taking further 
action, and he would be entitled to a reasonable time 
for that purpose. If, when a judgment is paid to the 
attorney, the judgment debtor is in custody, either 
actual or constructive, under an execution issued 
against his person upon such judgment, it is mani- 
festly within the power of the attorney to authorize 
the sheriff to discharge him. The power to issue a 
satisfaction-piece implies a power to discharge, and 
while neither power may be exercised, as between the 
attorney and his client, to the injury of the latter, 
third persons, in the absence of notice to the contrary, 
have the right to presume that the power, when exer- 
cised, was authorized by the client, either expressly or 
by virtue of the original retainer. When therefore the 
direction to discharge was served upon the sheriff on 
the occasion in question, the presumption arose that 
it was duly authorized, because it was within the ap- 
parent powers of the attorney. Moreover if an attor- 
ney does an act which would be a violation of his duty 
unless a certain condition had first been performed, it 
will be presumed that such condition was performed. 
2 Best Ev. (Wood’s ed.) 641-645; Hamilton v. Wright, 





37 N. Y. 502; Corning v. Southland, 3 Hill, 552. It 
follows that when the order to discharge the plaintiff 
from custody, by virtue of the execution against hig 
person, reached the sheriff it was accompanied with 
the presumption of lawful authority. While this pre- 
sumption may not have been conclusive upon the de- 
fendant, it required some action on his part. Having 
received the discharge without objection, he wag 
bound toreturn it, or to give notice that he required 
something further, or else toact upon it as sufficient, 
He retained it for twenty-four days without notice or 
question, and then treated it as a nullity. If he was 
in doubt as to the authority of the attorney, it was his 
duty, under the circumstances, to say so. If he wanted 
further proof he should have demanded it. If he had 
any reason to question the sufficiency of the discharge 
or for refusing to comply with it, he should have made 
it known, so that the plaintiff would have an oppor- 
tunity to remove the objection. But he said nothing 
and did nothing, leaving it to be inferred that he was 
satisfied in all respects. Therefore when he caused the 
plaintiff to be re-arrested, under the facts as the jury 
is presumed to have found them, he acted at his peril 
and must suffer the consequences. Second Division, 
Dee. 17, 1889. Davis v. Bowe. Opinion by Vann, J. 
Affirming 54 Super. Ct. 520. 


EXECUTORS—ACCOUN TING—RELEASE.—The Code of 
Civil Procedure of New York, section 2715, relates to 
the case of ‘‘a creditor or person interested in the es- 
tate,’’ applying for an inventory, and provides that “ if 
the surrogate is satisfied that the executor or adminis- 
trator is in default, he must make an order requiring 
the delinquent to return the inventory.”’ Sections 
2726, 2727, relate to the case of ‘ta creditor, or a per- 
son interested in the estate,” applying for an account- 
ing, and provide that if the executor or administrator 
fails ‘“‘to show good cause to the contrary * * # 
an order must be made directing him to account.” 
Section 2514, subdivision 11, provides that where “a 
person interested’’ applies for an inventory, an ac- 
count, ete., *‘an allegation of his account, duly veri- 
fied, suffices, although his interest is disputed, unless 
he has been excluded by a judgment, decree or other 
final determination.” Held, that these provisions ap- 
ply to the case of an unsettled estate, and do not re- 
quire the surrogate to order an inventory and account. 
ing where it appears that the estate has been settled 
and distributed by and between the persons entitled 
to it, though the aecounting and distribution were 
made out of court. Jan. 14, 1890. Jn re Wagner's Es- 
tate; Inve Taylor. Opinion by Gray, J. Affirming 4 
N. Y. Supp. 761. 


FERRY — LEASE — CONSTRUCTION. — The lessee ofa 
ferry owned a railroad connecting therewith. The 
fare over the railroad was five cents; over the ferry, or 
over the ferry and railroad, ten cents. The lessor of 
the ferry was entitled to a percent of the gross re- 
ceipts of the ferry. The only provision in the lease as 
to the fare over the ferry was that it should not be 
less than five cents. Held, that the lessor was not en- 
titled to its per cent on the whole fare charged for a 
passage over the ferry and the railroad, but only on 
that part to which a fair division would entitle the 
ferry. Jan. 14, 1890. Staten Jsland Rapid Transit Co. 
v. Mayor, etc., of the City of New York. Opinion by 
Finch, J. Affirming 5 N. Y. Supp. 575. 


FRAUD—FALSE REPRESENTATIONS--LANDLORD AND 
TENANT.—(1) Allegations that plaintiff, a lessor, by 
reason of the lessees’ default in payment of rent, had 
the right to re-enter, and the opportunity to lease the 
premises to others, but was induced by the fraudulent 
representations of defendant, one of the lessees, to al- 
low them to remain in possession, and to refuse to lease 
the premises to others, state a cause of action, though 
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the exercise of plaintiff's right to terminate the ten- 
ancy rested soly in intention, which might not have 
been executed. (2) The fact that the lessees subse- 
quently sub-let the premises, and the plaintiff accepted 
the sub-tenancy for the residue of the term, is not a 
waiver of his right to recover damages theretofore 
sustained by reason of the alleged fraud. (3) Recov- 
ery of judgment on the lease by plaintiff against all 
the lessees jointly, for the amount of rent due by 
them, is no bar to the action for the fraudulent repre- 
sentations against the lessee who made them, as his 
liability is several. Second Division, Jan. 14, 1890, 
New York Land Jmp. Co. vy. Chapman. Opinion by 
Bradley, J. Reversing 54 Super. Ct. 297. 


INSURANCE—BILL OF LADING.—A clause ina bill of 
lading that the carrier, on being held liable for a loss, 
shall have the benefit of any insurance obtained on the 
goods, conflicts with a provision in an insurance policy 
that the insurance company shall be subrogated to the 
claims of the insured against the carrier for losses, 
and that the insured will make no agreement, nor do 
any act, whereby his right of action against the car- 
rier for losses shall be released, and the insured cannot 
recover on the policy. When goods in the hands of a 
common carrier for transportation are insured by the 
owner, and are subsequently lost or injured under cir- 
cumstances rendering the carrier liable to the owner 
for the damages, and the insurer pays the loss to the 
owner, the insurer, in the absence of stipulations be- 
tween the carrier and owner defeating the right, is 
entitled to be subrogated to the rights and remedies of 
the owner against the carrier. Hall v. Railroad Co., 
13 Wall. 367; Insurance Co. v. Railway Co., 73 N. Y. 
399; Sheld. Subr,, § 229. But the struggle between car- 
riers and insurers to escape the liability imposed under 
the usual bills of lading and policies, by casting the 
burden of the loss upon the other by the insertion of 
unusual and astute provisions in their respective con- 
tracts with the owner, has rendered this simple rule of 
law quite inapplicable to many of the cases arising un- 
der such special contracts. The provision quoted 
from the bill of lading cut off the insurer’s right to be 
subrogated to the rights and remedies of the owner 
against the defaulting carrier. Insurance Co. v. Ca- 
lebs, 20 N. Y. 175: Platt v. Railroad Co., 52 N. Y. 
Super. Ct. 496; affirmed, 108 N. Y. 358; Insurance Co. 
v. Transportation Co., 10 Biss. 18; affirmed. 117 U. 8. 
312, and 118 id. 610. It has been held (Jackson Co. v. 
Insurance Co., 139 Mags. 508) in an action by the owner 
against the insurer for the recovery of a loss covered 
by the policy, and caused by the actionable negligence 
of the carrier, that a stipulation between the owner 
and carrier, giving the latter the benefit of any insur- 
ance upon the goods, is not a defeuse to the insurer, 
and that a provision in the policy “ that this insurance 
shall be void in case the policy, or the interest insured 
thereby, shall be sold, assigned, transferred or pledged 
without the consent in writing of the insurer,” is not 
violated by the agreement between the owner and 
carrier that the latter should have the benefit of any 
insurance on the goods carried. In Inmanv. Railway 
Co., 129 U. S. 128, the defendant, a common carrier, 
transported cotton under a bill of lading which con- 
tained 2 stipulation that the carrier incurring any le- 
gal liability for the loss of the cotton ‘shall have the 
benefit of any insurance which may have been effected 
upon or on account of said cotton.’’ The owners in- 
sured the cotton under policies which contained this 
stipulation: ‘And any act of the insured waiving or 
transferring, or tending to defeat or decrease, any such 
(the insurer’s] claim against the carrier, or such other 
person or persons, whether before or after the insur- 
ance was made under this policy, shall be a cancella- 
tion of the liability of tbe said insurance company for 





or on account of the risk insured for which loss is | 


claimed. In event of loss the assured agrees to subro- 


gate to the insurers all their claims against the trans- 
porters of said cotton, not exceeding the amount paid 
by said insurers.”’ The cotton was lost by the negli- 
gence of the carrier. The insurers adjusted the loss, 
but did not pay the owner, agreeing with him that he 
should sue the carrier without prejudice to his claims 
under the policies, and that interest should be allowed 
upon the claim as adjusted until it could be collected. 
The assured owner sued the carrier, which defended 
on the ground that by the stipulation in the bill of lad- 
ing it was entitled to the insurance effected on the cot- 
ton, which the owner had nullified by accepting a 
policy containing the stipulation quoted. It was held 
that the stipulation in the policy was not a defense. It 
is unnecessary to determine whether the reasons given 
for the judgment in the case last cited can be harmon- 
ized with reasons given for the judgments in the pre- 
vious cases hereinbefore cited, because none of the 
cases determine the precise question presented in the 
case at bar. The plaintiffs in this action expressly 
stipulated that they would make no agreement, nor do 
any act, whereby the right of action against the car- 
rier for losing or injuring the leather should be re- 
leased or cut off, and that in case the carrier became 
liable to the plaintiffs for losing or injuring the leather, 
the defendant, the insurer, on paying the loss, should 
be subrogated to their right of action against the car- 
rier. By the contract entered into between the plain- 
tiffs and the carrier, the rights stipulated for by the 
insurer have been wholly nullified and cut off, which 
defeats the plaintiffs’ right to recover on the policy. 
Carstairs v. Insurance Co., 18 Fed. Rep. 473. Second 
Division, Jan. 14, 1890. Fayerweather v. Phenix Ins. 
Co. Opinion by Follett, C. J. Affirming 54 Super. 
Ct. 545. 


INSURANCE — MUTUAL BENEFIT — CONDITIONS OF 
pPoLticy.—A_ provision in a life insurance certificate 
that ‘no question as to the validity of an application 
or certificate of membership shall be raised, unless 
such question be raised within the first two years from 
and after the date of such certificate of membership, 
and during the life of the member therein named,” 
embraces the defense of fraud of the insured and bene- 
ficiary in obtaining the certificate. Second Division, 
Jan. 14, 1890. Wright v. Mutual Ben. Life Ass'n of 
America. Opinion by Potter, J. Affirming 43 Hun, 
61. 


JUDGMENT — RES ADJUDICATA — VACATING ASSESS- 
MENT.—(1) A decision refusing to vacate an assessment 
as to a particular lot does not validate the whole as- 
sessment, nor affect other parties aggrieved by it. 
(2) Laws of New York of 1874, chapter 313, forbidding 
the vacating an assessment on account of certain 
specified irregularities and omissions, “ except only in 
the cases in which fraud shall be shown,”’ does not af- 
fect a case in which there had been no advertisement 
and no competition. In re Eager, 46 N. Y. 100; In re 
Merriam, 84 id. 596. Jan. 14, 1890. In re Rosenbaum. 
Opinion by Finch, J. Affirming 6 N. Y. Supp. 184. 


MORTGAGE—FORECLOSURE—SEITING ASIDE SALE — 
REFEREE’S DEED.— (1) Where a judgment of foreclos- 
ure of the mortgage bonds of a telegraph company re- 
cites the amount due on the bonds, and refers the 
matter to a referee to report the sums due on the 
bonds, and the names of the owners thereof, and also 
of the coupons issued with the bonds, and orders the 
mortgaged property sold unless “the amount herein 
found” should be paid, a sale made by the referee be- 
fore he reported the amount of the bonds, and con- 
firmed by the court, is a harmless irregularity, where 
the mortgagor makes no complaint, and the entire pro- 
ceeds of the sale are exhausted by claims paramount 
to the bonds. (2) The referee has power after sale to 
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make a deed of the property, where the judgment pro- 
vides that the purchaser shall obtain possession on the 
production of the referee’s deed, in which the tele- 
graph company and its receiver are to join. (3) Where 
the judgment provides for the payment of the price 
partly in cash and partly in receiver's certificates and 
mortgage bonds to be received only for a pro rata 
amount, the sale is not rendered invalid because the 
receiver's certificates delivered proved insufficient in 
amount to pay the balance due, where the purchaser 
gives ample security to pay any balance found due, 
and the court, in confirming the referee’s report,orders 
him to determine such balance. (4) It is in the discre- 
tion of the court to refuse to set aside the sale because 
a reorganization scheme, entered into by some of the 
creditors with petitioner, and under which the pur- 
chase was to be made at the foreclosure sale, is not 
carried out, where petitioner has sued the parties to 
the reorganization for fai_ure to carry out the agree- 
ment. (5) The relief asked will not be granted where 
petitioner does not offer to bid more than the pur- 
chaser paid, in the event of a new sale, nor show that 
any one would, and where more than two years have 
elapsed since the sale, and a new corporation has ex- 
pended money on the property, and it would be im- 
possible to restore the parties to their former position. 
Jan. 14, 1890. Farmers’ Loan & Trust Co. v. Bankers’ 
& Merchants’ Tel. Co. Opinion by Earl, J. Appeal 
from 6 N. Y. Supp. 645. 


RAILROADS—STREET—NEGLIGENCE.— Plaintiff's in- 
testate, a boy ten years of age, attempted to cross the 
atreet in front of defendant’s moving street-car, and 
when within about two feet of the horses’ heads fell, 
and was run over by the car. The evidence conflicted 
as to how far in front of the horses’ heads deceased 
started to cross. The distance from the horses’ heads 
to the front wheel of the car was about nineteen feet, 
and there was evidence that the car could have been 
stopped within sixteen to eighteen feet. The driver 
was standing in his usual place, and applied the brakes 
instantly when he saw deceased. He testified that on 
account of the darkness he first saw deceased when he 
was within two feet of the horses’ heads, and that he 
could not stop in time, because the horses stepped over 
deceased, and that he fell and rolled toward the car. 
Held, that the death of deceased was not due to negli- 
gence of defendant. Dec. 17, 1889. Dormanv. Broad- 
way R. Co. Opinion per Curiam. Reversing 5 N. Y. 
Supp. 769. 


STREET — DAMAGES. — A city ordinance au- 
thorized the defendant railroad company to con- 
struct its railroad through one of the city streets, and 
authorized and required it to construct an embank- 
ment at the intersection of the street with another 
street on which plaintiff's property abuttted, so as to 
carry public travel on the cross street over the track. 
An embankment was coustructed, under the direction 
of the city engineer, on the cross street. Jleld, in an 
action for damages sustained thereby, that as the city 
could bave constructed the embankment without lia- 
bility to plaintiff, it could authorize defendant to con- 
struct it, and defendant was not liable to plaintiff for 
damages caused thereby. Suchis the settled law of 
this court. Bellinger v. Railroad Co., 23 N. Y. 42; 
Uline v. Railroad Co., 101 id. 98; Conklin v. Railroad 
Co., 102 id. 107. The cases certainly cannot be distin- 
guished, because in the one case a country highway 
was crossed and in the other a city street. Nor are 
they distinguishable because the embankment in this 
case may be more inconvenient and damaging than in 
that. If the defendant here is liable for the damages 
now claimed, it would have been liable for any em- 
bankment raising the grade of the street which caused 
to the abutting owner any appreciable inconvenieuce 





and damage. A rule imposing such a responsibility, 
either upon municipalities or railroad companies, to 
be enforced by actions, would be very onerous and 
embarrassing, and lead to much vexatious litigation. 
In the absence of some special provision of statute 
law, imposing respousibility upon municipalities or 
those who act under them for changing the grade of a 
street, it must be immaterial what the causes were 
which made the change of grade necessary or useful, 
Those who are clothed with the public authority must 
exercise their discretion, as to the reparation and 
adaptation of the streets, without exposure to actions 
by abutting owners for consequential damages caused 
to them. If the defendant in this case is responsible 
for these damages, what could it have done to escape 
them? It was bound to raise the embankment in 
Water street, and it was bound by the law and the 
city ordinances to raise the embankment in Commer- 
cial street. There was nothing in the street for it to 
take or which it could take by condemnation proceed- 
ings under the General Railroad Act. It took none of 
the plaintiff's abutting property, and he had no prop- 
erty rights in the street which were taken. The street 
remained thereas before, devoted exclusively to street 
purposes, simply being less convenient for the abut- 
ting owner. The defendant, having the authority of 
the statute and of city ordinances for what it has done, 
is not liable to the plaintiff, unless it has violated some 
rigbt of his inviolably protected by the Constitution. 
What constitutional right of his has been violated? 
The land over which the street runs has been devoted 
to street purposes, and may be subjected to all the 
burdens required for such purposes. Would the plain- 
tiff’'s constitutional rights be violated if the grade of 
the street were raised for one public purpose, and not 
violated if raised for another public purpose? Does 
the s/autus of his constitutional rights in any way de- 
pend upon the cause which, in the estimation of the 
public authorities, makes the alteration of grade 
necessary ? And would such rights be invaded every 
time the grade should be altered so as to cause him 
some damage? The principles laid down in the case 
of Story v. Railway Co., 90 N. Y. 122, do not apply to 
this case. They were invoked in the Conklin Case, 
and held not to be applicable. In the Story Case 
the railway was constructed in the street upon which 
Story’s property abutted. It was held that the street 
was subjected to a new burden and use, and that it 
was no Jonger exclusively devoted to street purposes, 
and that so far as the railway interferred with the 
plaintiff's easements for light, air and access, it took 
his property for which the railway company was bound 
to make him compensation. If this plaintiff had been 
anu abutting owner upon Water street, he might have 
invoked the principles of that case for his protection. 
In the Story Case no one questioned the right of 
municipal authorities, or those acting under them, to 
alter at pleasure the grade of streets for street pur 
poses without making compensation to abutters. 
There are, undoubtedly, many cases where serious 
damages are done to abutting owners upon a street by 
altering the grade thereof, and the Legislature having 
regard for private rights, should generally make some 
kind of adequate provision to compensate such _ per- 
sons, specifying and regulating the mode of estimat- 
ing and paying their damages; and it is believed that 
such provisions are contained in many of the city 
charters. Oneis found in the charter of the city of 
Buffalo (tit. 9, $17), and the plaintiff should have pur- 
sued his remedy under that provision. (2) We ought 
further to say that an erroneous rule of damages was 
adopted at the trial. The plaintiff was not entitled to 
recover for the permanent diminution in the value of 
his lots, but was entitled only to recover such dam- 
ages as he sustained prior to the commencement of 
the action, within the rule laid down in the Uline 
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Case, and in Pond v. Railroad Co., 112 N. Y. 186. Jan. 
14, 1890. Ottenot v. New York, L. & W. Ry. Co. Opin- 
ion by Earl, J. Finch and Gray, JJ., concur. Ruger, 
c.J., and Andrews and Peckham, JJ., concur in re- 
Reversing 2 N. Y. Supp. 722 


dwn 


sult. 


RAILROADS—STREET — NEGLIGENCE — QUESTION OF 
ract.—In an action against a street- railroad company 
for negligent injury, there was evidence that plaintiff, 
a boy of thirteen, in crossing the street at a crossing, 
which was blocked by one of defendant’s down-town 
cara, stepped on the platform of the car to avoid a 
passing truck; that the conductor kicked at him, and 
to avoid the kick, plaintiff, without looking to see if a 
car was coming, jumped on the other track, and was 
run over by an uptown car. Held, tbat the questions 
of negligence and contributory negligence were for the 
jury. Clark v. Railroad Co., 113 N. Y. 670. Dee. 17, 
1889. McCann v. Sixth Ave. R. Co. Opinion by Dan- 
forth, J. Earl and Finch, JJ., dissenting. Reversing 
3N. Y. Supp. 418. 


RELEASE—BREACH OF CONTRACT—ESTOPPEL. — De- 
feundant contracted to build a ship for a company 
which assigned its rights to plaintiff before receiving 
the ship. Pending the adjustment of accounts between 
plaintiff and the assignor it was agreed that plaintiff 
should pay the balance of the price to testator, and the 
latter should deliver to a third person two bills of sale 
—one to plaintiff, and one to its assignor — and should 
receive a receipt conditioned that one of the bills 
should be delivered to the one entitled to the ship, and 
the other returned to plaintiff. The receipt also con- 
tained a condition that the bill of sale should not be 
delivered to plaintiff, unless plaintiff's assignor ac- 
quitted testator “for full performance * * * of 
the contract * * * forthe building of said ship.” 
Held, that plaintiff's acceptance of the bill of sale es- 
topped it from maintaining an action for breach of 
contract, on the ground that testator had not built 
the ship according to contract. Reed v. Randall, 29 
N. Y. 358. Dec. 20, 1889. Oregon Imp. Co. v. Roach. 
Opinion by Earl, J. Affirming 6 N. Y. Supp. 502. 

WILL— TESTAMENTARY POWERS — EXECUTION.—(1) 
Testator gave all his property to his wife in trust, to 
apply the income to her own use during her life, and at 
her death the estate to be divided among her four 
sons, a daughter, and the issue of a deceased son, in 
such shares as she might by will appoint, and, in de- 
fault of such direction and appointment, the estate to 
go to such beneficiaries above mentioned, in six equal 
shares, the issue of the deceased son to take one share. 
Should either of the beneficiaries die before his or her 
intended share vested, his or her issue to take such 
share. By a codicil he directed *‘ that on the death of 
my said wife the share of my estate to go to our son 
James and our grandson Charles shall be held by my 
surviving executors in trust for them during their 
lives, * * * and at their respective deaths the prin- 
cipal shall go to their issue, if any; if none, then the 
same shall fall into my general estate, or as my said 
wife shall by will direct.’’ Held, that the power of 
appointment given the wife by the codicil was con- 
tingent upon the death of James or Charles after the 
death of the widow, and did not give her power to ap- 
point the share of either of them wbo might die in her 
iife-time to any other than the beneficiaries named in 
the will. (2) A codicil to the widow’s will, void be- 
ciuse appointing to persons not authorized by the hus- 
band’s will, which does not in terms revoke the ap- 
pointments contained in the will, does not render void 
a lawful appointment contained in the will of the 
whole estate to persons who were the objects of the 
power given by-the husband's will. A revocation of 
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codicil, on the ground of repugnancy, is never any- 
thing but a rule of necessity, and operates only so far 
as is requisite to give the later provision effect. We 
bave said that in distinct and unqualified terms. Pier- 
pont v. Patrick, 53 N. Y. 595. But no revocation could 
give effect to this codicil. We have said, again, that 
where provisions are repugnant it is our duty to pre- 
serve the paramount intention of the testator, at the 
expense, even, of some subordinate particulars. Tag- 
gart v. Murray, 53 N. Y. 233. There is no possibility 
of mistaking what that paramount purpose of Mrs. 
Austin was. Most of all, she desired to execute the 
power of appointment with which she was intrusted, 
and distribute the estate in accordance with that au- 
thority. She did so by her will, but in the end pre- 
ferred to give a reversion to the Oakes children, if she 
lawfully might. That preference was wholly subordi- 
nate to the execution of her power, and no violence is 
done to her intention if, that failing, the disposition 
of ber will is suffered to stand; for I deem it beyond a 
reasonable doubt that if she had known what we now 
know, that an appointment to the daughter’s children 
was not within her authority, she never would have 
made it, but would have suffered the disposition of her 
will to remain. In Churchill v. Churchill, L. R., 5 Eq. 
44, the testator, exercising a special power, appointed 
a fund property to his three daughters, who were ob- 
jects of the power, and then, by a later provision, lim- 
ited the share of each daughter to a life-estate, with 
remainder over to her children, who were not objects 
of the power. Lord Romilly held that ‘as the subse- 
quent condition and restriction are simply void, the 
original gift remains unaltered and unaffected by that 
which has in truth no efficacy whatever.”” In Duguid 
v. Fraser, L. R., 51 Ch. Div. 449, the testator gave to 
his sister a fund for life, with power to divide it by 
will between her husband and children, as she might 
determine. She made a willeffecting such a division. 
After its execution one of the sons died, and by a cod- 
icil she bequeathed his share in trust for his children, 
who were not objects of the power. The court held 
the last appointment void, but held, also, that, since 
there were no words of revocation, the bad appoint- 
ment could not serve to revoke the good one. ‘The ap- 
pellant’s counsel criticize this case severely. They say 
that,it is opposed to the American doctrine, and cite 
three authorities for their assertion: 1 Redf. Wills, 
288; Westcott v. Cady, 5 Johns. Ch. 344; Lyneh v. 
Pendergast, 67 Barb. 501. No one of these sustains it 
in any respect or degree. The first holds the familiar 
doctrine that will and codicil must be read together. 
Nobody, as yet, has disputed that. The two cases cited 
were instances in which the later and repugnant pro- 
visions were valid; and, to give them the effect to 
which they were therefore entitled, it was necessary 
to treat as revoked certain prior provisions, and no- 
body doubts that. The counsel further say that the 
decision was only that of a single judge, and was never 
reviewed by an appellate court. That might weaken 
its authority, if any well-considered case had been de. 
cided to the contrary; but even then its justice and 
good sense would remain. It is again insisted that in 
the case cited the gift in the codicil could only take 
effect by way of revocation pro tanto of the gift in the 
will, which had an effect over all the funds, unless the 
codicil had altered it, while here there was a new pro- 
vision, and the will did not affect the whole fund. We 
have already held that the codicil can only take effect, 
if at all, by way of revocation, and that the will does 
dispose of the whole fund. Jan. 14, 1890. Austin v. 
Oakes. Opinion by Finch, J. Modifying 1 N. Y. 
Supp. 307. 


WILLS—CONSTRUCTION — EVIDENCE—TRANSACTIONS 
WITH DECEDENTS.—(1) Testator gave his real estate, 
which he estimated at certain values, to different de- 
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visees. To his wife he gave the use of his farm for 
life, with remainder to her children. He valued the 
farm at $15,000. He gave his residuary estate * to the 
sume parties, in the same ratio and propertion as are 
given and specified in the foregoing bequests.”’ By a 
codicil, after stating that he had given a life estate in 
the farm to his wife, with remainder to her children, 
he provided: ‘In lieu and instead of said bequests, I 
do hereby give the said L. (testator’s wife), and her 
heirs, $8,000,’’ ete. Held, that the codicil did not de- 
prive the wife of her right to share in the residue of 
the estate, but simply substituted the €8,000 for the 
farm, und gave hera different proportion of the residue 
of the estate; and that her “heirs’’ or “children” 
took the same estate in this sum that they would have 
taken in the farm under the original will. (2) The fact 
that one of the legatees died before the death of the 
testator does not affect the question of distribution or 
vary the proportions; but his legaey lapsed and fell 
into the residue, and his proportion of the residuary 
estate passed to his next of kin. (3) Where plaintiff 
contends that his intestate, adeceased legatee, is enti- 
tled to part of the share of defendants, who were also 
legatees by virtue of an agreement between them, and 
a conversation which took place prior to the agree- 
ment between intestate and one of the defendants, 
and in which intestate urged a compromise by which 
his share should be increased, and all opposition to the 
probate of the will should be withdrawn, isin evidence 
without objection, testimony of defendants, that they 
believed and relied on intestate’s representations 
when they signed the agreement, is competent, and is 
not objectionable as evidence of transactions with a 
decedent, as it is nothing which intestate could con- 
tradict as a witness, if living. Jan. 14, 1890. Hard v. 
Ashley. Opinion by Gray, J. Reversing 6 N. Y. 
Supp. 69. 


WITNESS—TRANSACTIONS WITH DECEASED PERSONS 
PARTIES TO NEGOTIABLE PAPER.—(1) In an action on 
a joint note against the surviving maker and the ex- 
ecutors of the deceased maker, the surviving maker 
having an interest in rendering his co-defendant liable 
as well as himself, is as to transactions that occurred 
between himself and such deceased maker, tending to 
show the latter's liability, an incompetent witness by 
the Code of Civil Procedure of New York, section 829. 
(2) Where the executor testifies in his own behalf in 
regard to matters about which plaintiff is prohibited 
from testifying, the prohibition is thereby removed; 
the section excepting the case ‘‘ where the executor is 
examined in his own behalf."’ Dee. 17, 1889. Wilcox 
v. Corwin. Opinion by Danforth, J. Reversing 3 N. 
Y. Supp. 317. 


—_——__¢@—_______ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

DAMAGES—BREACH OF CONTRACT—LEASE.—The de- 
fendant contends that the rule in actions on covenants 
in leases, express or implied, is that, where the plain- 
tiff has paid no rent or other expense, only nominal 
damages can be recovered. Such a rule once prevailed. 
It was adopted in analogy to actions on covenants in 
deeds of real estate, and it now prevails to a limited 
extent in the State of New York. Conger v. Weaver, 
20 N. Y. 140. In that case Denio, J., not regarding the 
rule with favor, with apparent reluctance considered 
that it was too firmly established in that State to be 
disturbed. In Mack v. Patchin, 42 N. Y. 167, Smith, 
J., says: ‘‘ But this rule has not been very sxutisfac- 
tory to the courts in this country, and it has been re- 
laxed or modified more or less, to meet the injustice 
done by it, to lessees in particular cases.”” In Pum- 
pelly v. Phelps, 40 N. Y. 59, it is declared that the rule 





—— 
should not be extended, but limited strictly to those 
cases Coming wholly and exactly within it. In both 
those cases the circumstances are enumerated which 
will take cases out of the operation of the rule. They 
are so numerous as to well nigh abrogate the rule itself, 
In England the rule has been repudiated, and such ac. 
tions are placed upon the same footing with other ac- 
tions on contracts. Williams v. Burrell, 1 Man., G. & 
S. 402; Lock v. Furze, 19 C. B. (N. 8.) 96. In this State 
the rule has not been adopted, and we are not disposed 
to adopt it. We think it better to discard the rule, so 
as to be in a position to determine all such cases upon 
the general principles applicable to other contracts. In 
that way we think we shall be the better prepared to 
do justice in each case as it arises. We suppose the 
correct rule to be that the plaintiff is entitled to re- 
cover the rent paid, and the difference between the 
rent agreed to be paid and the value’of the term, to- 
gether with such special damages as the circumstances 
may show him to be entitled to. Trull v. Granger, 8 
N. ¥Y. 115. Conn. Sup. Ct. Err., Sept. 13, 1889. Cohn 
v. Norton. Opinion by Carpenter, J. 


MALPRACTICE.—In an action for malpractice in the 
treatment of a broken leg it appeared that in setting 
the leg and in its treatment defendants exercised ordi- 
nary care and skill, and used means and appliances usu- 
ally used by skillful physicians in such cases; but when 
the patient was discharged they gave him no instruc. 
tions as to the care of the injured leg. There was also 
evidence to show that the bones were not well knit 
when the patient was discharged. The leg soon be- 
came bent, and finally had to be amputated. Held, 
that the failure to give instructions as to the care of 
the leg was negligence for which they were liable. 
Iowa Sup. Ct., Oct. 28, 1889. Beck v. German Klinik. 
Opinion by Beck, J.; Robinson and Granger, JJ., 
dissenting. 


MASTER AND SERVANT—LIABILITY OF MASTER--EM- 
PLOYMENT OF SURGEON.—Where a brakeman is injured 
in the discharge of his duties, and a competent 
geon, called with the conductor's consent, attends 
him, the conductor has no authority to engage addi- 
tional surgeons on behalf of the railroad company. 
The conductor had no authority to employ other sur- 
geons, for his authority was special, not general, and 
it did not extend beyond the duty created by the 
emergency which required him to act. With that duty 
his authority arose, and with it terminated. He had 
authority to do what the emergency demanded, in or- 
der to preserve his injured fellow employee from seri 
ous harm; but he had no authority to do more. When 
the company had procured the services of a competent 
surgeon, it did all that it was morally or legally bound 
to do; and the conductor could not impose upon it 
any greater obligation. We hold that the conductor 
did have authority to at once employ the surgical aid 
demanded by the urgency of the occasion; but we 
hold also that his authority did not extend beyond this 
limit. Railroad Co. v. McMurray, 98 Ind. 358; Rail- 
road Co. v. Brown, 107 id. 336; Railroad Co. v. Stock- 
well, 118 id. 98. In the ease of Railroad Co. v. Brown, 
supra, the distinction is drawn between cases where 
the conductor may bind the company and cases where 
he may not; and this case belongs to the latter class. 
The authority of the conductor was exhausted when 
a competent surgeon was procured; and he could not, 
as the agent of the company, employ additional sur- 
geons. If the urgency of the case demanded addi- 
tional surgical aid, the surgeon called might possibly 
be justified in sammoning it; but as held in Railroad 
Co. v. Brown, supra, if additional assistance is re- 
quired, the surgeon first called must include the ex- 
pense in his charges. It is immaterial whether Dr. 
Judah was called by a brakeman or by the conductor 
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in person; forif he was called by the direction, ex- 
press or implied, of the conductor, or if the conductor 
confirmed what had been done, he could not subse- 
quently employ another surgeon. It is possible that 
Dr. Smith may be entitled to compensation for one 
yisit—that made in obedience to the telegram—for it 
may be that he had a right to act upon it at once; but 
when he found the injured man attended by a compe- 
tent surgeon, he had no right to continue to give the 
euse attention, and charge the company. He was 
bound to know that when the agent, who possessed 
limited, special authority, had procured the services of 
a competent surgeon, his authority was exhausted; 
and if, with this knowledge, he continued to give the 
injured man attention, he did it at the expense of 
some other person than the agent’s principal. Ind. 
s Nov. 5, 1889. Louisville, N. A. & C. Ry. Co. 
y Opinion by Elliott, C. J. 


ip. Ct., 
. Smith. 
MUNICIPAL CORPORATIONS—NEGLIGENCE OF STREET 
COMMISSIONER.—The commissioner of street cleaning 
of the city of New York is an agent of the city, and 
not an officer of the general public, and the city is 
therefore liable for his negligent acts in the course of 
his official duties. The injuries to the dumping-boat 
for which the libellants seek to recover damages were 
caused by the carelessness of those in charge of the 
steam-tug belonging to the respondents. Their negli- 
gent acts were committed while they were engaged in 
removing refuse from the streets. These persons were 
under the immediate employment of the commis- 
sioner of street cleaning of the city of New York. 
That officer, as the head of that municipal department, 
had the custody of thetug. By act of the Legislature 
known as the * Consolidation Act” he is charged with 
the duty of keeping the streets cleaned, and removing 
refuse, *‘as often as the public health and the use of 
the streets may require,’ and is invested with au- 
thority to engage and discharge at his discretion all 
the employees necessary for the performance of the 
duties of the department. The only legal question in 
the case which merits notice is whether the city is lia- 
ble for the negligence of the employees of this depart- 
ment. If the duties delegated to him by law are such 
as primarily devolve upon the city, as a municipal or 
corporate obligation, he and his subordinates are the 
agents of the city, and the respondents are liable for 
their acts of misfeasance or non feasance done in the 
course of their ordinary employment. It does not 
seem reasonable to treat the commissioner as an offi- 
cer of the general public rather than of the city. His 
luties, unlike those of the officers of the departments 
f health, charities, fire and police, although per- 
formed incidentally in the interest of the pubiic health, 
ire more immediately performed in the interest of the 
sorporation itself, which is charged with the obligation 
of maintaining its streets in fit and suitable condition 
for the use of those who resort to them. Many cases 
are reported in the decisions of the State courts in 
which the city of New York has been held responsible 
to persons who have sustained injuries in consequence 
of obstructions which have been negligently suffered 
to intercept the safe use of the streets. The obligation 
of the city to keep its streets in such condition that 
those who use them may do so safely has been repeat- 
edly declared, and the failure to remove ice or snow or 
dangerous accumulations of any kind by the proper 
authorities is a breach of that obligation. See Provi- 
denee v. Clapp, 17 How. 161; Todd v. City of Troy, 61 
N.Y. 506. The duty of cleaning the streets neces- 
sarily comprehends the duty of removing such accu- 
It is quite immaterial that the powers and 
duties of the commissioner are plenary, and within 
their sphere exclusive of the authority of other officers 
of the city. The real question is whether his duties 
are such as primarily rest upon the municipality itself. 


mulations. 








Barnes v. District of Columbia, 91 U. 8. 540; Ehrgott 
v. Mayor, 96 N. Y. 264. The precise question has been 
resolved against the contention of the respondents 
in the case of Engle v. Mayor, not reported, a decision 
of the Superior Court of New York city in October, 
1885, in which Ingraham, J., said: ‘‘And the defend- 
ant here claims that the power exercised by the street 
cleaning department, under the provisions of this act, 
is governmental and public, and comes within the prin- 
ciple established by the case of Maxmillian v. Mayor, 
etc., 62 N. Y. 160. The municipal corporation of the 
city of New York, having the powers conferred upon 
it respecting streets within its limits, owes to the pub- 
lic a duty to keep said streets in a safe condition; and 
this duty rests upon an express or implied acceptance 
of the power, and is stated by the court in the case of 
Maxmillian v. Mayor, ete., supra, to be a duty with 
which the city is charged for its own corporate benefit, 
to be performed by its own agents, as its own corpo- 
rate act. Conrad v. Trustees, 16 N. Y. 158. In Lloyd 
vy. Mayor, ete..5 N. Y. 375, the Court of Appeals ex- 
pressly held that the power and duty to clean sewers 
in the city is clearly ministerial, and falls within the 
class of private powers; and that the corporation was 
liable for the negligence of one of its agents employed 
to perform such duty. In this case it is shown that the 
pilot of the tug-boat was employed by the street clean- 
ing department in the removal from the streets of the 
city, street sweepings, ashes and garbage. Acting as 
such, under the authorities above cited, he was the 
agent of the city in the performance of the duty with 
which the city is charged for its own corporate benefit, 
and the city was liable for the negligent use of its 
property by its own servant or sub-servant. Lee v. 
Village of Sandy Hill, 40 N. Y. 442. By the verdict of 
the jury in this case it is established that the injury 
sued for was caused by the negligence of the pilot of 
the said tug, and I think that the city is liable.’’ U. 
S. Cire. Ct., 8S. D. N. Y., Aug. 12, 1889. Barney Dump- 
ing-Bout Co. v. Mayor, ete., of New York. Opinion by 
Wallace, J. 
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ANNUAL REPORT OF THE SECRETARY OF 
THE NEW YORK STATE BAR ASSOCIA- 
TION. 

Ly New York State Bar Association enters on the 

fourteenth year of its existence under many fortu- 
nate and gratifying circumstances, among which may 
be mentioned its large and rapidly-increasing mem- 
bership. Yet it is not large numbers alone that 
will give the association permanent success. It 
is the high character and professional standing of 
its members upon which it depends for its success. 

Therefore, a zealous, conscieutious scrutiny into the 

character and standing of persons proposed for mem- 

bership, frequently resulting in rejections, has been 
exercised by the committee on admission and by the 

executive committee. Thus the association has now a 

membership in all the cities and most of the villages in 

the State, exerting a combined influence at once prac- 
tical and useful. 

It was a saying of one of the most sagacious and suc- 
cessful politicians known in the history of this State, 
that a few representative men in each county, acting 
in concert in promoting the interests of a party, were 
more effective than a multitude, without organization. 
This is fully illustrated in the operation of the State 
Bar Association. Frequent communication between 
all its members and the secretary, and other officials, 
has resulted most favorably in attaining many of the 
objects which led to its formation. 

While the bar of the State is so numerous, while its 
members are apparently so uccessible, the members 
are yet, in many senses, so personally remote from 
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each other, that some effective measures of association 
are necessary. It is no fine-drawn conception that for 
the legal profession there is the same advantage and 
strength in association and organization that there is 
in association and organization in other professions. 

The interest in the annual meetings of the associa- 
tion is felt throughout the State. This is manifested 
by the continued large increase in the members who 
attend them, and the thirteenth year of our existence 
closed with the largest and most brilliant meeting ever 
held in the city of Albany. 

The great attractions of our annual banquets are ex- 
hibited in the largely increasing numbers who at- 
tend them, and in the evident pleasure derived from 
them. 

It is certain that lawyers, amid the dry and wearing 
details of their practice, need the unbending enjoyment 
aud social pleasures of occasions like our annual ban- 
quets. The wit and humor, blended with happy mental 
efforts that give such gusto to them, have asalutary in- 
fluence upon their health and spirits. 

“For my part,’’ said one of the most Jearned and 
distinguished members of our profession, “I am 
always glad to seize any occasion which gives an op- 
portunity to eat a good dinner with my brethren of the 
bar. It would be far better if we would more fre- 
quently ‘ doas adversaries do at law, strive mightily but 
eat and drink as friends,’ therefore let us seize every 
occasion to repeat a good festive occasion.” 

It is true that there are persons who, in their rever- 
ence for gravity and a dignified presence, object to 
the banquet, on the grounds that gregarious eating 
and drinking is plebeianism, and then after-dinner 
accompaniments, however witty, brilliant and epi- 
grammatic, are wanting in that decorous reserve and 
dignity, which so well sets off the character of respect- 
able lawyers. ‘* But, though every knave should assume 
gravity, every grave man is not a knave; though every 
fool may seldom laugh, yet every man who laughs is 
not a fool; we may be serious and honest as well as 
merry and wise. Gravity is often the disguise of 
insipid conceit.” 

The ablest and most impressively eloquent speeches 
of Webster, Clay, Choate, Wirt, Seward and other 
great American orators and jurists, were not all deliv- 
ered to “listening senates,”’ or inthe forum. Many of 
their most famous efforts were after-dinner speeches. 

The peculiar charm of such addresses is their appar- 
ent spontaniety, their flow of thought, the delicacies, 
proprieties and grace of diction, which seem to come 
of themselves. That this is not the extravagant picture 
of a laudator temporis acti, an appeal is made to the 
history of both ancieut and modern oratory in support 
of these assertions. 

Among the matters that have been transmittted to 
the executive committee during the year for its ac- 
tion there are many of the bighest importance, among 
which are the following: 

A resolution providing for the appointment of a 
committee to devise a method of relief for the 
erowded condition of the calendars of the circuit of 
the Supreme Court, in the First Department, and the 
delays incident thereto. This resolution was adopted 
by a unanimous vote of the committee, and very soon 
after its adoption, President Arnoux, under the power 
conferred upon him by it, appointed a committee 
composed of the ablest lawyers and judges in the first 
judicial district. They immediately entered upon the 
discharge of their important duties, and while they 
have as yet made no special report, it is understood 
they have made practical progress in their work, and 
it is certain in the near future some plan will be re- 
ported by them, which will have the effect designed by 
the mover of the resolution. 

The thirteenth annual report of the proceedings 
of the association will show that the question, ‘*‘ What 





shall be done for the relief of our courts?” has taken 
a wide range. The question is intensified in interest 
by the fact that the common delays in the trial or 
final disposition of cases amounts to a practical denial 
of justice. The average suitor must reap the fruit of 
litigation within a reasonable time after bringing hig 
action, or suffer much inconvenience, if not great 
loss. 

The present condition of the Court of Appeals, di- 
vided as it is into distinct divisions, each independent 
of the other, presents considerations of grave import- 
ance. While thus far no particular embarrass- 
ments have arisen, and the procedure of both divisions 
have been exceedingly satisfactory, it is evident that 
this arrangement must necessarily be only temporary. 

The Supreme Court has been weakened by placing 
80 many of its members ou the bench of the Court of 
Appeals, largely reducing its working force, causing 
great embarrassment in the disposition of causes at 
the Trial Terms, and in the Special and General Terms. 
These subjects are now practically before the State 
Bar Association, whose members will make active, and 
it is believed successful efforts to remove the diffi- 
culties referred to. 

Another resolution offered, perhaps of still greater 
importance, was adopted, providing for the enumera- 
tion of all the lawyers in the State, to be prepared by 
the committee on admissions. After the adoption of 
this resolution, early in June last. the secretary trans- 
mitted copies to the vice-presidents of the association, 
the chairmen of all the committees, and to the mem- 
bers of the committee charged with the duties of the 
enumeration. It is gratifying to state that these gen- 
tlemen entered upon the discharge of their duties 
with industry, practicability and determination, and 
the result has been that the New York State Bar As- 
sociation has in its rooms afull and perfect list of all 
the lawyers in the State of New York, the time and 
place of their admission to the bar, their specialties, 
and such other facts connected with them as is neces- 
sary to present a fair history of the profession in the 
State. In no case however does the report come to 
any invidious conclusion, or make any criticism 
whatever upon character. A careful examination of 
this list will profoundly impress the reader with the 
general high character of the members of the profes- 
sion in the Empire State. Evena passing examination 
of the report exhibits a class of men, in every county, 
of the highest characteristics, of excellent learning, 
having all the attributes that constitute the character 
of gentlemen and lawgers. It is no affectation to say 
that it is hardly possible at the present time fora 
really dishonest man to prosper in the profession. 

Another measure adopted by a resolution of the ex- 
ecutive committee needs more than a passing remark 
for its importance, not only in regard to the present, 
but to the past and the future. I allude to a resolu- 
tion authorizing the president of the association to 
appoint a committee of arrangements, to adopt meas- 
ures for celebrating, on the first Tuesday of February, 
1890, the one hundredth anniversary of the judiciary 
department of the national government by the organi- 
zation of the United States Supreme Court, in the city 
of New York. The action of that committee will be 
so well described by President Arnoux, in his annual 
address, that Tam only required to state that the im- 
portance of celebrating the organization of the Su- 
preme Court of the United States, which may well be 
called the binding ligature of the general government, 
is so great that we can hardly imagine any other event 
in the history of our nation of equal magnitude. To 
the New York State Bar Association will be accorded 
the lasting honor of taking the initial step in this great 
celebration. 

The actual increase in our membership during the 
year has been largely in excess of that of any otler 





THE ALBANY LAW JOURNAL. 


199 





year, and quite as large, perhaps, as is conducive to 
the healthful growth and prosperity of the institution. 
During the past year over two hundred have been 
added to the roll of the association, as our annual re- 
ports willshow. A comparison of our membership 
with that of ten years ago shows that its increase since 
that date has been over three hundred per cent, and 
that the largest increase has been within the last four 
years. 

” Contributions of works of art to the association dur- 
ing the year have been frequent, generous and of the 
highest order. The list is too large to be detailed in 
my report, but I venture to name among them a most 
excellent portrait of Daniel Cady, a name suggestive 
of profound learning, and of all that is illustrious and 
great in the character of an American lawyer. The 
name of Cady in our jurisprudential architecture is 
like a strong, beautiful column, of the Tuscan order, 
combining strength, beauty and atility in proportion. 
This portrait was presented to the association by 
Isaac Lawton, Esq., of the city of New York. 

Scarcely less than this can be said of a beautiful por- 
trait of the Hon. Addison Gardiner, presented to the 
association by the Hon. Bradley B. Burt, of Oswego. 
Addison Gardiner, like Daniel Cady, was one of the 
founders of our legal system—a contemporary of John 
Duer, John C. Spencer, Benjamin F. Butler and many 
other men whose names are so bright in our con- 
stellation of great and departed jurists of the State. 

Another valuable work of art, full of historic memo- 
ries, has been presented to the association. This is a 
portrait of Chancellor Reuben H. Walworth who, so 
far as equity law is concerned, may be termed the 
Bentham of America. Great in learning, great in the 
practicability of his learning, in the peculiar forma- 
tion of his mind for dispensing equity law, and the 
last of the chancellors of the State of New York. This 
valuable portrait was presented to the association by 
Charles M. Davison, Esq., of Saratoga, the grandson 
of the great chancellor. 

A very well-executed portrait of Ogden Hoffman has 
also been presented to the association by Charles A. 
Atcheson, Esq., of the city of New York. 

Even the shadows of such great lawyers and jurists 
in the rooms of our association bring up thoughts, 
reminiscences and suggestions, healthful and chasten- 
ing, not only to our members, but to the profession 
generally. 

As has well been said, ‘‘it is a sacred trust to pre- 
serve adequate memorials of great lawyers who in the 
past have adorned the New York State bar, but whose 
memories are a fast vanishing tradition. How true it 
is that the reputation of lawyers, no matter how dis- 
tinguished, is, after death, like a world of receding 
echoes!’ Without such conscientious, votive of- 
ferings, nothing would be left to speak of the 
learned and illustrious judge, the successful lawyer 
and applauded orator save, perhaps, a traditional anec- 
dote and a laudatory notice in contemporaneous me- 
moirs.”’ Upon whom, if not upon our association, de- 
volves the duty of preserving a record of the lives, 
services and genius of the bench and bar of our great 
State? In this connection permit me to say that a 
most excellent measure has been proposed, and it will 
doubtless be carried into practical effect of procuring 
the portraits of the three revisers of the statutes of 
the State of New York, John Duer, John C. Spencer 
and Benjamin F. Butler. To use the language of a 
venerated jurist of this State: “I cannot speak of 
these men without praising them. Their very names 
are the highest eulogy. They were the beginners of 
what I call the essence of all reform in the law, put- 
ting it into distinet propositions, so that the people as 
well as the lawyer could understand it.”’ 

The question of the increase of the library of the as- 





sociation has become one of vital importance. By «a 
legislative act the members of the association have the 
use of the Statelawand general library. It would seem 
therefore that a separate library for the association is 
not so vitally necessary; but, on a second considera- 
tion, it will appear that a central department for the 
association in the Capitol of the State, which has been 
one of the causes of its success and influence, should 
possess in its own right a large and valuable library. 
A very valuable nucleus for such a library has already 
been formed. This, with the works of art and other 
valuable materials gathered in the rooms at Albany, is 
strong evidence of the permanency and usefulness of 
the institution. Its rooms are a favorite place of resort, 
not only for the members of the association, but for 
other members of the profession from distant parts of 
the State having business in the Court of Appeals. 

The disbarment of unworthy members of the pro- 
fession has during the year occupied considerable of 
the attention of the assuciation, particularly that of 
the committee on grievances. A full history of the 
questions that have arisen in the matter of disbar- 
ments during the year is interesting and instructive, 
developing many curious facts. Several of these cases 
are the result of deep and bitter professional hatred 
in which one party sought the action of the grand jury 
in the war he was waging against his antagonist, while 
the other invoked the aid of the State Bar Associa- 
tion in removing from the profession a detested and 
troublesome rival. In one case professional hatred 
was so insiduously concealed in the apparent good 
faith which prompted the proceedings for disbarment 
that it was with great difficulty discovered by the com- 
mittee. These instances exhibit the wisdom of the 
rule adopted by the association in such cases, never to 
entertain proceedings for disbarment until after the 
case has been brought before the General Term in the 
district in which the accused resides, in the form of a 
complaint, to which an answer has been made tender- 
ing an issue which the court pronounces meritorious. 
There are several cases of disbarment before the asso- 
ciation which the Supreme Court has certified as meri- 
torious. 

A bill was introduced in the Senate last year by Sena- 
tor William H. Robertson, one of the vice-presidents 
of the association, providing that the expenses of the 
association incurred in proceedings for disbarment be 
paid out of the moneys appropriated for the court ex- 
penses of the county in which the case is heard. Ow- 
ing to the lateness of the period in which the bill was 
introduced, it did not become a law: but a similar bill 
has been presented to the present session of the Legis- 
lature, and will, if it has not already, become a law. 
Other legislative acts might be mentioned which will 
probably be passed in aid of the association. It is 
gratifying to state that in both branches of the Legis- 
lature very many of the members belong to the New 
York State Bar Association, so that whatever meri- 
torious bills are introduced for the advantage of the 
association will receive able legislative support. 

During the year the honored names of 8. S. Cox, 
Newton W. Nutting, OrlowC. Chapman, John F. Sey- 
mour and Mortimer Southworth have been stricken 
from the roll of the association by the hand of death, 
and mournfully transcribed in its mortuary record. 

It is the teaching of inspiration that ‘tno man liveth 
and no man dieth unto himself,” therefore in the 
death of these eminent and estimable members, much 
has gone from us; enough to make us reverent mourn- 
ers far into the future. But much remains, and per- 
haps the best. Though they rest from their labors, 
they live in the memory, the beauty and excellence of 
their lives. But it would be the work of supererogation 
to dwell on this theme, since the very able chairman 
of the committee on legal biography, Hon. Charles A. 
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Peabody, will, in his annual report, present biograph- 
ical sketches of the distinguished deceased worthy 
their memory, sacred contributions to the archives of 
the association. 

It is with much satisfaction that the secretary ac- 
knowledges, in behalf of the association, the influence 
which the press in all parts of the country has and is 
exerting in our behalf. Too much cannot be said in 
recognition of the general courtesy of its represeuta- 
tives toward our organization. It is under especial 
obligations to the Central Law Journal of St. Louis, 
Mo.; the American Law Review, Boston; the New 
York Law Journal; The Green Bag, Boston, and the 
ALBANY LAW JOURNAL, for valuable and timely edi- 
torial mention, exhibiting the high esteem in which 
the accomplished editors of those journals hold the 
association and its work. 

It is with a due regard to duty that I refer to the suc- 
cessful, and I may well say brilliant administration of 
President Arnoux now drawing toa close. 
knowledged ability, his energy and practical devotion 
to his executive duties, the association is indebted for 
very much of its prosperity. His administration will 
add luster to its history. 


The services of the very efficient chairman of the ex- | 


ecutive committee, A. V. W. Van Vechten, Esq., are 
liberally and gratefully acknowledged by all the mem- 
bers of the association. Nothing less than this can be 
said of the chairmen and members of all our commit- 
tees. 

The annual reports of the association continue to at- 
tract the attention and the interest not only of the 
members of the association and of the profession gen- 
erally, but a large class of the laity. There is bardly a 
public library in the nation, or an institution of legal 
learning in whose libraries these reports are not found. 

With these advantages and the present prosperity 
of the association, notwithstanding its 


human institution can exist, the aims and obligations 
which demanded its existence have been largely 
realized, while the most flattering hopes of continued 
prosperity and practical usefulness can, without exag- 
geration or fear of disappointment, be indulged to the 


fullest extent. 
L. B. Proctor, 


Secretary. 
——_.__— 


NOTES. 


OMETHING very nearun American ceremony was | 


witnessed in the Lord Chief Justice’s Court on Mon- 
day, when the attorney-general and Lord Coleridge 
eulogized the character and career of the late Mr. Jus 
tice Manisty. The solicitor-general was present and 
Lord Esher was on the bench. The chief justice re- 
ferred to the funeral resolutions and orations of 
America, and hinted at the possibility of eulogy be- 
coming exaggerated panegyric. He himself went quite 
far enough. He pronounced a handsome and dignified 
eulogium upon the departed judge.—London Law 
Times. 


There is a judge in Massachusetts whose consistency 
compels our admiration. The laws of that State forbid 
a public bar. They also require that a foreigner must 
be of “good moral character’’ to entitle him to citi- 
zenship. Having regard for these two laws, the court 
at New Bedford has declined to issue naturalization 
papers to a bartender. The law, says Judge Borden, 
forbade a public bar because it was hurtful to public 
morals and against peblic policy. Then a bartender 
must be one who makes it a matter of profit to exer- 
cise that sort of influence. Consequently he cannot 
be of good, moral character in the eyes of the law, 
and, ergo, he is not entitled to enjoy the privileges of 


To his ac- | 





em barrass- 
ments, its manifest imperfections, without which no 








——— — —— ——e 


citizeuship in Massachusetts. This sounds well iy 
logic, and will work well in policy, or would if alj 
courts took the same view.—The Tribune. 


A few weeks ago Zhe Tribune called attention ty 
what we believed was an unprecedented thing in the 
history of jurisprudence —the fact, namely, that in 
one of our police courts a judicial decision had beey 
rendered to the effect that an umbrella is property, 
and that a person who abstracts one of these elusive 
articles of personal furniture is liable to be arrested, 
arraigned aud punished for petit larceny. Up to this 
time the umbrella has been regarded as the most un- 
certain thing that the genus homo could lay claim to. 
But this position is challenged by the claim made bya 
popular actress that a certain pose which she assumed 
when being photographed is all her own, and that no 
other actress or photographer has any right to appro. 
priate said pose. When this case comes to trial, the 
proceedings will be observed with much interest. A 
question that naturally occurs to the mindis: Will 
the pose itself be brought into court and marked 
“Exhibit A?” — The Tribune. If the lady had as. 
serted a right of property in her expose, nobody would 
have disputed it. We are inclined to the opinion that 
there is no property in an umbrella. It should be held 


| void as a@ wager—it is ‘‘either put up or shut up.” 


——»____ 
COURT OF APPEALS DECISIONS. 


i following decisions were handed down Tues- 
day, March 4, 1890: 


FIRST DIVISION. 


Order affirmed with costs — Sebastian Shomer, ap. 


| pellant, v. Times Printing and Pablishing Company, 


respondent.——Order affirmed with costs—In re judi- 
cial settlement of account of James Wiley, general 
guardian. Order affirmed with costs— Henry J. 
Burchell v. Susannah Osbourne and others.— Motion 
to amend remittitur granted — People v. American 
Bell Telephone Company.—Motion to amend remit- 
titur. Remittitur amended by striking out the words, 
‘And the case remitted to the surrogate for further 
proceedings,” and substituting in place thereof, ‘‘ and 
the case remitted to the Supreme Court for further 
proceedings with costs to abide theevent ’—Mortimer 
Hendricks v. Montifiore Isaacs, as administrator.— 
Motion to amend remittitur denied with $10 costs— 
Henry C. Adams, appellant, v. Richard J. Morrison. 


|} ——-Motion, under section 1279 of Code, granted—Peo- 


ple, appellant, v. James C. Duane, respondent.— Mo- 
tion to dismiss granted with costs, and $J0 costs of 
motion—M. P. Pickett, as assignee, respondent, v. 
Ada F. M. Gollner. Motion to dismiss denied with 
$10 costs—Robert J. Horne, respondent, v. Joseph J. 
Morehouse and others. Motion to put on calendar 
granted—People v. Delaware and Hudson Canal Com- 
pany. Motion to vacate order dismissing appeal 
granted on payment of $10 costs — People, ex rel. 
Frederick S. Heiser, executor, v. Edw. Gilon and 
others, board of assessors. 


SECOND DIVISION. 


Motion for re-argument denied with $10 costs—Na- 
thaniel Hooperand others, respondents, v. C. McCul- 
loch Beecher and others, appellants. Judgment re- 
versed, new trial granted, with costs to abide event— 
Oscar Baumann, appellant, v. Mary H. Pinkney, re- 
spondent.—— Judgment reversed, new trial granted, 
costs to abide event—David Newman, respondent, ¥. 
Metropolitan Elevated Railway Company and another, 
appellants. —— Judgment affirmed with costs — St. 
Nicholas’ Bank, respondent, v. Perey R. King, im- 
pleaded, appellant. 
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The Albany Law Journal. 


ALBANY, Marcu 15, 1890. 


CURRENT TOPICS. 

HE time of the singing of birds is come, and the 
T voice of the anti-codifier is heard in the land. 
It is lifted up against the proposed Code of Evi- 
dence. The battle is opened by Austin Abbott's 
successor in the New York Law Journal. It grieves 
us to note that the new editor does not follow in the 
footsteps of his illustrious predecessor, but struggles 
along after him, like Iulus after neas, haud pas- 
sibus aquis. The general objection is raised by the 
editor that this Code will make a great deal of 
trouble on account of its ‘‘ duplicate legislation,” 
and the necessary repeal of former statutes. It is 
difficult to appreciate the foree of this objection, 
If, for example, it is expedient to repeal sections 
829-839 of the Code of Civil Procedure, and re- 
enact them in the Code of Evidence, where they 
more properly belong, we do not see how this can 
make any trouble, except among practitioners of 
the Martha type, who are “troubled about many 
things.” The editor makes a few objections to 
phraseology, which not very 
Whether there may not be a *‘ more tenderer word ” 
than ** superior ’’ to describe courts whose decisions 
are the repository of the law, and whether ‘ or’ 
in one place, and whether 


do seem serious. 


, 


“eae 
is not superfluous in another, and 


should not be 
“therefore ” 
whether in another place two sections would not 
better be * rolled into one ” — which, by the way, 
isa very awkward expression —do not seem to be 
vital points. ‘An examina- 
tion of the proposed Code of Evidence shows, that 
in addition to some general definitions, which are 


The editor also says: 


so general as to do neither good nor harm, the larg- 
est part of the Code does not substantially change 
our present rules of evidence, and that where the 
sections are made up from the decisions of the 
courts, as a rule, they are fairly accurate. The only 
objection to this part of the Code is that those rules 
are elementary ones, known to every practitioner 
without any Code at all.” We fear that “every 
practitioner”? does not know ‘‘the decisions of the 
courts,’ and that even the courts themselves cannot 
always recollect them. But a Code of any kind is 
not meant solely for the instruction of lawyers, but 
rather as the statutory law of the land, to instruct 
the public as well, and to estop the judges. That 
it is not unwise to fix the rules of evidence by stat- 
ute is unconsciously demonstrated by the learned 
editor, who says that the words in section 179 ** is 
not obliged to prove any allegations beyond a reason- 
able doubt,” ‘‘apparently have reference to the 
rule of evidence, formerly thought to prevail in 
divorce cases, that the proof in such an action 
should be almost as convincing as that on a crimi- 
nal trial, but which, by recent cases, has been set- 


VoL. 41 — No. HH. 





tled the other way.” Now if such a Code had been 
in force some years ago that debate could not have 
arisen. But after all, we think some of the criticisms 
of the learned editor are not without force, espe- 
cially as to the remodelling of sections 177, 179, and 
putting them into one; and it may not be amiss, as 
he suggests, “ that the present bill should be care- 
fully gone over, section by section, by some compe- 
tent person, who can remove some verbal inaccura- 
cies which have crept in.” When we had read as far 
as this, it at once occurred to us that no better critic 
could be selected than the learned editor himself,who, 
it is well understood, makes sense and grammar for 
some of the city judges, if not their opinions; but 
on mature reflection, we have concluded that it 
would hardly be worth while to constitute another 
commission, merely to correct some phrases in a 
pending bill which has already been under advise- 
ment for several years by several of the most learned 
lawyers of the State. This peal of our brother’s organ 
however is very mild and innocuous compared with 
some that we shall yet hear. Just wait till Mr. 
Hornblower crosses Spuyten Duyvil creek and winds 
his battered bugle, and Mr. J. Bleecker Miller shall 
once more have tolled the ancient grist, and then 
we shall indeed have something to talk about. 


The Supreme Court of the United States now has 

,560 cases on the docket. The court disposes of 
400 year. But 650 were added during the last 
year, Four years hence, when the present cal- 
endar is disposed of, there will be 2,000 cases await- 
ing decision. It has been sometimes intimated that 
the judges do not work so hard as they might, but 
this is answered by the fact that they decide 400 
causes a year, which, considering the difficult and 
serious character of most of the causes, is a large 
year’s work, Some information recently given by 
Mr. Justice Miller as to the mode of deciding causes 
in this court is interesting. He says: ‘*The whole 
court investigates each case, and the justices vote 
upon it to reach a decision.” The whole court works 
aus a team, and as Mr. Justice Miller puts it, the 
the whole court can only go as fast as the slowest. 
Mr. Justice Miller said that the court had resorted 
to one reform after another to expedite business, but 
still was falling steadily behind. The hours allowed 
for argument have been cut from eight to four. All 
briefs and transcripts are required to be in print, so 
as to facilitate results. Mr. Justice Miller says 
“there isno body of public servants which puts in as 
many hours of work as do the justices.”” We under- 
stand that instead of first assigning the cause to a 
particular judge to write the opinion, and then con- 
sulting and voting upon the opinion, every judge 
first examines the case, then all consult and vote, 
and then one is assigned to write the opinion express- 
ing the decision. We understand also that the old 
practice of reading all the opinions aloud to the 
whole bench has been discontinued. One thing is 
certafn —the judges ought to be relieved from Cir- 
cuit duty. Another is almost equally certain — that 
neither political party is disposed to give any presi- 
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dent the opportunity to appoint a large number of 
new Federal judges, either to this bench or toa new 
intermediate court of appeal. It is said that the 
idea of sitting in sections is regarded by some as 
unconstitutional, because it would not be “one Su- 
preme Court,” but three Supreme Courts. We can- 
not see the force of that argument. It certainly is 
not requisite that all should sit in any cause; the 
rest, if numerous enough, might sit in another 
sause on another day; and if so, why not on the 


same day? The addition of one or two justices 


would enable this to be done, so that there could be 
two sections constantly sitting, sharing the same 
On important constitutional questions 


calendar. 
they could sit together. 
and more practical way than the construction of a 
It is said that Mr. Hitchcock argues 
his cause 


This is a much simpler and 


new court. 
that “a citizen has the right to have 
passed on by all the justices.” He must have been 
misreported, we think, for such an opinion has 
never prevailed. It is frequently the case that a 
judge or two judges are absent, and in the ultimate 
courts of Maine, New Jersey, Pennsylvania and 
Maryland the judges are continually taking turns 
and relieving one another. 

Since writing the foregoing we have read Mr. 
Hitchcock’s letter in the Vridune of the 6th inst. 
He does not urge the unconstitutionality of the sec- 
tional theory beyond saying that ‘* it is the right of 
every suitor to have every member of that tribunal 
take part,” ete. As we have shown, there is no 
such right, and suitors are continually forced to 
submit to cight or seven judges, as during the long 
disability of Justices Clifford, Hunt and Woods. 
But Mr. Hitchcock urges that ‘‘ such a splitting-up 
of the court would greatly impair, if not ultimately 
destroy, its prestige and influence. No suitor will 
be content, or ought to be, with an adverse decision 
by three, perhaps by two, out of nine judges, when 
he was equally entitled to the best judgment of each 
of the other six, all of Whom might have decided in 
his favor, as he will be certain to believe they would 
have done.” We do not see that the effect would 
be any worse than to adopt his plan of an interme- 
diate appellate court, denying the right of the suitor 
to go to the Supreme Court unless he has a certain 
very large amount at stake, for that suitor ‘* would 
be certain to believe” that the Supreme Court would 
have decided in his favor if he could have gone 
there. After all, it is not a question of the court, 
but of the people. If the time has come when all 
the Supreme Court justices cannot sit in every case, 
and keep abreast of the business, the people must 
yield to the necessity and submit their causes to 
part of them, or else keep away. If they know before- 
hand what kind of a court they are going to, they 
must take their chances as to what or how many 
We see nothing in this to 
* of the court. 


judges they will have. 
“impair the prestige and influence 

We gave place recently to a letter from a corre- 
spondent who proposes to relieve the sick Court of 


| State, a lawyer of long experience, writes us 








Appeals by bleeding, %. e., by limiting the appeals, 
He presents no new argument, but denounces those 
who oppose such a measure as demagogues. We do 
not at all agree with him, and we printed his letter 
mainly to let it be seen how little can be said jp 
favor of such ascheme. If his plan were ever so right, 
it could never be effectuated, for the people and the 
bar will have none of it. Now our correspondent may 
cry ‘‘demagogue” till he is hoarse; it does not alter 
the fact that his scheme would make of the court of 
last resort a rich man’s court and aclass court, a court 
for corporations, a court for men engaged in great 
commercial transactions, for great land-owners, but 
not a court for men having just as important prin- 
ciples but smaller amounts at stake. We have ar- 
gued on this theme until it is threadbare, but in our 
opinion it is just as senseless to gauge a citizen's 
right to go to the highest court by the pecuniary 
amount at stake as it would be to determine his 
right to vote by the amount of property he owns, 
We do not believe in the suppression of litigation, 
It is a good thing for a community to have a dispo- 
sition to settle disputes by peaceful resort to courts 
of justice rather than to the fist or the shot-gun. It 
is best to give the poor man the best article of jus- 
tice provided for any citizen. His cause should be 
just as carefully considered as that of the rich man. 
The limitation of appeals would not only work in- 
justice to poor suitors, but impair the reputation of 
A former senator of this 
, 8 
things go on in the course they are now treading it 
will be comparatively but a short time when the 


the court in a short time. 


| Court of Appeals will be, like the courts in the city 


of New York, the creature of Tammany Hall, and 
a seat on the bench of that court will be purchased 
as seats on the bench of the courts in that city are 
purchased.” In quoting this we disclaim any 
litical intention; we should quote it just the same 


po- 


| if he had written ‘‘ the creature of the Union League 
} Club.” 


It may be that our correspondent is too 
pessimistic, but his words, coming just at this time, 


| emphasize our warning against any proposal to sub- 


ject the ultimate court to the criticism that it is not 


just as free to the poor as to the rich. 


NOTES OF CASES. 

N United States v. Dorsey, 40 Fed. 
was held that the use of test or 

by inspectors of mails, for the purpose of ascertain- 
ing the depredators upon the mails, is proper and jus- 
tifiable. Hill, J., said: “All the decisions that I 
have found on the question of the right and propri- 
ety of using test or decoy letters to detect depreda- 
tions on the mails of the United States, or those of 
other governments, justify their use, and for the 
reason that there is no other department of govern- 
ment in which so many persons are so directly in- 
terested, but there is some difference of opinion in 
reference to whether or not a package or letter, $0 
used, and not intended to be received by the party 


Rep. 752, it 


decoy letters 
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to whom the same is addressed, the embezzlement 
and stealing of which, with the inclosure, is intended 
by the statute to be embraced, is the subject of em- 


bezzlement and larceny, within the meaning of the 
statute. The decisions mainly relied upon on the 
part of the defendant to sustain the motion are the 
recent decisions of Judge Speer, of the southern 
district of Georgia, in the case of United States v. 
Denicke, 35 Fed. Rep. 407, and of Justice Harlan, in 
the case of United States v. Matthews, id. 890, and 
the cases referred to in the opinions in these cases. 
The decision in the first-named case is in point; and 
if it is the law, will sustain defendant’s motion, and 
some of the expressions used by the learned justice 
in the last-named case, if applicable to the facts in 
that case, would give the position some support; 
but the only question in that case was whether it 
was intended that the letter should be conveyed by 
all, but before it into the 
rhe justice, in the conclusion of the opinion, 


mail at seized entered 
mail 
uses these words: ‘My decision rests upon the 
ground that there was evidence tending to show 
that the Weidner letter was not intended to be con- 
veyed by mail, and that the District Court erred in 
not leaving it to the jury to determine, under all 
the evidence, whether it was intended to be so con- 
veyed. The question presented is, I admit, a close 
one; but my best judgment favors this construction 
of the statute as the one most likely to give effect 
to the will of Congress.’ I have a very high regard 
for the legal opinions of Justice Harlan, and would 
hesitate long before disagreeing with him in a case 
where he was himself fully satisfied with his own 
conclusions, which I infer he was not in this par- 
ticular case, though under the facts in that case his 
judgment was right; that is, the question of the 
intention that the letter should go into the mail, 
under the facts proven, should have been left to the 
jury. Talso havea high regard for the legal opin- 
ion of Judge Speer, but am compelled to act upon 
my own convictions in all cases in which I am not 
bound by and 
while there are decisions on both sides of the ques- 
tion, I am satisfied that the opinion of Judge Brown, 
concurred in by Circuit Judge Jackson, both of 


the decision of higher tribunals; 


whom are among our most learned and able jurists, 
announcing the rule which it is admitted is adverse 
to the motion in this case, is sustained by a weight 
of both authority and reason which outweighs that 
produced in favor of their motion, which opinion 
will be found in the case of United States v. Wight, 
38 Fed. Rep. 106. The evil intended to be pre- 
vented by the statute is different from that in case 
It is to prevent breaches 
of trust by those intrusted with the mails of the 


of a common-law larceny. 


United States —a branch of the public service in 
which almost every man and woman in the United 
States has a direct The purpose of the 
statute is that all mailable matter intrusted to any 
of the employees, officers or agents in the postal 
service, shall, without any interference with it, save 
that required in its necessary transportation, be con- 
veyed from the place where it is delivered to the 
officers, agents and employees of the mail service to 


interest. 





the point of destination, by the first practicable 


means; and any unauthorized interference with such 
mail matter, and its safe and speedy transportation, 
is a gross breach of trust, if done by any of such 
employees or agents, and to prevent which was the 
purpose of Congress in the enactment of the statute. 
The evidence shows that this package and contents 
were duly placed in the possession of the postmaster 
at Greenwood, and by him delivered to defendant, 
as the postal clerk, to be by him carried in the mail, 
other mail matter, to delivered to the 
transfer agent in Jackson, just as were other 
packages of the same kind. This is admitted by 
the defendant. And the package was so carried 
and delivered; that is, the package and the letter 
conveyed in it were so carried and delivered, and 
not intercepted by the inspectors until after the de- 
livery to the transfer agent at Jackson. What was 
done after this is not embraced in the present in- 
quiry. The uncontroverted facts shown by the 
proof, in my opinion, establish the fact that the let- 
ter and certificate inclosed in the registered envel- 
ope were intended to be conveyed in the mail on 
that route, within the meaning of the statute, and 
that it ‘is no defense to the defendant that the pur- 
pose was to give him an opportunity to rifle its con- 
tents, if he saw proper to do so, though this was the 
only purpose of its being placed in his possession.’ 
This position, I am satisfied, is maintained by both 
authority and reason. The question, in nearly all 
the cases relied upon by defendant’s counsel, was as 
to whether or not the letters or mail matters were 
intended to be placed in the mail for transportation, 
and therefore they do not apply to the facts in this 
case; and so believing, I feel constrained to over- 
rule the motion of defendent to peremptorily in- 
struct the jury to return in his favor a verdict of 
not guilty.” 


as be 


In Phillips v. Coast, Supreme Court of Pennsylva- 
nia, January 6, 1890, it was held that in ejectment, 
where the defendants in good faith sunk an oil-well 
in the land in dispute, believing it to be their land, 
they are entitled to be reimbursed for the cost of 
the well out of the proceeds of sale of the oil by 
a receiver pending the litigation. The court said: 
‘* Having put down the well in the utmost good 
faith, why should they not be compensated for the 
cost of the well, which the plaintiffs have recovered 
and now hold, and by the use of which all the oil 
that the well yielded was obtained? This is a kind 
of improvement of an unusual character, and one 
which particularly commends itself to the favor- 
able consideration of the courts. * * * With- 
out this well and machinery the oil could not possi- 
bly be obtained. After it was completed, its 
operations were all for the benefit of the plaintiffs. 
They have actually received the entire advantage of 
its structure and maintenance without a penny of 
cost to themselves and without any risks. All the 
cost and all the risk were borne by the defendants. 
If the defendants had not put down the well, 
the plaintiffs would never have obtained the well 
without themselves sinking the well at their own 
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cost and their own risk. Obtaining oil from the 
bowels of the earth isa very different thing from 
obtaining crops from the surface of the ground. 
The oil only exists at a distance of hundreds of feet 
below the surface. If it is not developed by means 
of wells, it is the same as if it had no existence at 
all. It is, in a state of nature, of no use or value 
whatever to the owner of the land. In order to ob- 
tain it, he must, by absolute necessity, incur the ex- 
pense and risk involved in putting down wells to 
reach it, and draw it from the deep recesses of the 
varth. The defendants, in the most perfect good 
faith, expended their money in sinking this well, as 
the jury has found; but they have reaped none of 
the benefits. All of these have gone to the plain- 
tiffs. They could not possibly have enjoyed those 
benefits, if they had been in possession of the land, 
without incurring this very same cost. Therefore it 
is no hardship whatever to repay the defendants the 
bare cost of the well and appliances, which belong 
to the plaintiffs now, and the whole benefits of 
which accrue to them alone. The fund out of which 
this repayment is asked by the defendant is a part 
of the proceeds of the very oil which was produced 
by their own good-faith expenditure in sinking the 
well. It has cost the plaintiff nothing; and we 
know of no good reason, in law or morals, why the 
reasonable claim of the defendants should not be 
allowed. The proposition that oil is part of the 
land, and cannot be regarded as mesve profits, and 
hence the right to compensation for valuable im- 
provements has no application. The oil has been 
taken. It is not a question of staying waste, but of 
allowance for the cost of valuable improvements, 
actually necessary, and made in good faith. For 
such improvements compensation is allowed, whethe1 
that which is taken be minerals, oil or other sub- 
stance of the land or not. This was fully decided 
in Wille v. Eye, 82 Penn. St. 102, and Eye v. Wille, 
84 id. 333. There large quantities of iron ore were 
taken, and we held that the defendants were enti- 
tled to compensation for their permanent improve- 
ments, which gave increased value to the land. 
That such was the character of the improvements in 


the present case was not and could not be ques- 


tioned,” 


In Reg. v. Halliday, 51 L. T. Rep. (N. 8.) 701, be- 
fore Lord Coleridge, C. J., Mathew, Cave, Day and 
Smith, JJ., in order to escape from the violence of 
her husband, who had used threats to his wife 
amounting to threats against her life, the wife got 
out of a window, and in so doing fell to the ground 
and broke her leg. The husband was convicted 
of having willfully and maliciously inflicted griev- 
ous bodily harm on his wife.  J/el’/, correct. Lord 
Coleridge, C. J., said: ““Iam of opinion that the 
conviction in this case is correct, and that the sen- 
tence should be affirmed. The principle seems to 
me to be laid down quite fully in Reg. v. Martin, 8 
Q. B. Div. 54; 14 Cox C. C. 633. There this court 
held that a man who had either taken advantage of 
or kad created a panic in a theater, and had ob- 





structed a passage, and rendered it difficult to get 
out of the theater, in consequence of which a num. 
ber of people were crushed, was answerable for the 
consequences of what he had done. Here the woman 
came by her mischief by getting out of the window 
—I use a vague word on purpose—and in her fall 
broke her leg. Now that might have been caused 
by an act which was done accidentally or deliber- 
ately, in which case the prisoner would not have 
been guilty. It appears from the case however that 
the prisoner had threatened his wife more than one 
and that on this occasion he came home drunk, and 
used words which amounted to a threat against her 
life, saying, ‘I'll make you so that you can’t go to 
bed;’ that she rushing to the window, got half out 
of the window, when she was restrained by her 
daughter. The prisoner threatened the daughter, 
who let go, and her mother fell. It is suggested to 
me by my learned brother, that supposing the pris- 
oner had struck his daughter’s arm without hurting 
her, but sufficis ntly to cause her to let go, and she 
had let her mother fall, could any one doubt but that 
that would be the same thing as if he had pushed 
her out himself? If a man creates in another man’s 
mind an immediate sense of danger which causes 
such person to try to escape, and in so doing he i 
jures himself, the person who creates such a state of 
mind is responsible for the injuries which result. I 
think that in this case there was abundant evidence 
that there was a sense of immediate danger in the 
mind of the woman, caused by the acts of the pris- 
oner, and that her injuries resulted from what such 
sense of danger caused her to do.” The other judges 
concurred, 


CONSTITUTIONAL LAW — INJUNCTION 
AGAINST SUITS IN OTHER STATES 
UNITED STATES SUPREME COURT, JAN. 20, 1890. 
CoLE Vv. CUNNINGHAM. 

A decree of a State court restraining citizens of that State 
from prosecuting attachment suits begun in another 
State, and brought therein in order to evade the laws of 
the first State, does not violate the Constitution of the 
United States, article 4, sections 1 and 2, which provide 
that ‘‘ full faith and credit shall be given in each State to 
the public acts, records and judicial proceedings of every 
other State,’’ and that ‘* the citizens of each State shall 
be entitled to all privileges and immunities of citizens in 
the several States.” 


N error to the Supreme Judicial Court of the State 
of Massachusetts. 


Henry D. Hyde and M. F. Dickinson, Jr., for plain- 
tiffs in error. 


Eugene M. Johnson, for defendants in error. 


Futter, C. J. The question to be determined is 
whether a decree of the Supreme Judicial Court 
of Massachusetts, restraining citizens of that Com- 
monwealth from the prosecution of attachment 
suits in New York, brought by them for the 
purpose of evading the laws of their domicile, 
should be reversed upon the ground that such ju- 
dicial action in Massachusetts was in violation 
of article 4, sections 1 and 2, of the Constitution of the 
United States, which reads as follows: * Section L 
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Full faith and credit shall be given in each State tothe 
public acts, records and judicial proceedings of every 
other State. And the Congress may by general laws 
prescribe the manner in which such acts, records and 
proceedings shall be proved, and the effect thereof. 
Section 2. The citizens of each State shall be entitled 
to all privileges and immunities of citizens in the sev- 
eral States.” The act of May 26, 1790 (1 St. 122), now 
embodied in section 905 of the tevised Statutes, after 
providing the mode of authenticating the acts, records 
and judicial proceedings of the States, declares: “And 
the said records and judicial proceedings authenticated 
as aforesaid, shall have such faith and credit given to 
them in every court within the United States as they 
have by law or usage in the courts of the State from 
whence the said records are or shall be taken.”? This 
does not prevent an inquiry into the jurisdiction of 
the court in which a judgment is rendered to pro- 
nounce the judgment, nor into the right of the State 
toexercise authority over the parties or the subject- 
matter, nor whether the judgment is founded in and 
impeachable for a manifest fraud. The Constitution 
did not mean to confer any new power on the States, 
but simply to regulate the effect of their acknowledged 
jurisdiction over persons and things within their ter- 
ritory. It did not make the judgments of the States 
domestic judgments, to all intents and purposes, but 
only gave a general validity, faith and credit to them 
asevidence. No execution can be issued upon such 
judgments without a new suit in the tribunals of other 
and they enjoy, not the right of priority or 
privilege or lien which they have in the State where 
they are pronounced, but that only which the lex fori 
gives to them, by its own laws, in their character of 
MeElmoyle v. Cohen, 15 Pet. 312, 


States; 


foreign judgmenta. 

LY Arey v. 
v. Whitman, 18 Wall. 457; Pennoyer v. Neff, % 
714: Wisconsin v. id. 265, 
Christmas v. Russell, 5 Wall. 290; Story Const., § 1303 
tsey., and Story Confl. Laws, § 609. And other judi- 
cial proceedings can rest on no higher ground. These 
well-settled principles find pertinent illustration in the 
decisions of the highest tribunal of the State of New 
York, to one of which refer, as the contention is 
that the decree under review was in some way an un- 
constitutional invasion of the jurisdiction of that 
In Dobson v. Pearce, 12 N. Y. 156, the plaintiff 
ina judgment, recovered in New York, brought an ac- 
tion upon it in the Superior Court of Connecticut, 
whereupon the defendant in the judgment filed a bill 
against the plaintiff on the equity side of the same 
court, alleging that the judgment was procured by 
fraud, and praying relief. The plaintiff in the judg- 
ment appeared in and litigated the equity suit, and the 
court adjudged that the allegations of fraud in obtain- 
ing the judgment were true, and enjoined him from 
prosecuting an action upon it. He assigned the judg- 
ment, and it was held in a suit in New York, brought 
thereon by the assignee, that a duly-authenticated 
copy of the record of the decree in the Connecticut 
court was conclusive evidence that the judgment was 
obtained by fraud. The Court of Appeals held, that 
while a judgment rendered by a court of competent 
jurisdiction could not be impeached collaterally for 
error or irregularity, yet it could be attacked upon the 
ground of want of jurisdiction or of frand or imposi- 
tion; that the right of the plaintiff in the judgment 
Was a personal right, and followed his person; that, 
when the courts of Connecticut obtained jurisdiction 
of his person by the due service of process within the 
State, these courts had full power to pronounce upon 
the rights of the parties in respect to the judgment, 
and to decree concerning it; that the jurisdiction of a 
court of equity anywhere, to restrain suit upon a judg- 
Ment at law, upon sufficient grounds, was one of the 
firmly-established parts of the authority of courts of 


Ketchum, 11 How. 165; Thompson 


U.S. 


Jnsuranece Co., 292 : 


we 


State. 





equity; and that it could not be held that a court of 
equity in one State had no jurisdiction to restrain 
such a suit upon a judgment of a court of law of an- 
other State. If the objection to so doing was founded 
upon an assumed violation of the comity existing be- 
tween the several States of the United States, that did 
not reach to the jurisdiction of the court, a rule of 
comity being a self-imposed restraint upon an au- 
thority actually possessed; and, as to the objection 
that the Constitution of the United States, and the 
laws made in pursuance of it, inhibited the action of 
the Connecticut courts, this could not prevail, since 
full faith and credit are given to the judgment of a 
State court when, in the courts of another State, it re- 
ceives the same faith and credit to which it was enti- 
tled in the State where it was pronounced. Pearce v. 
Olney, 20 Coun. 544; Engel v. Scheuerman, 40 Ga. 206; 
Cage v. Cassidy, 25 Tlow. 109. 

The intention of section 2, article 4, was to confer on 
the citizens of the several States a general citizenship, 
and to communicate all the privileges and immunities 
which the citizens of the same State would be entitled 
to under the like circumstances; and this includes the 
right to institute actions. The fact of the citizenship 
of Butier and Hayden did not affect their privilege to 
sue in New York and have the full use and benefit of 
the courts of that State in the assertion of their legal 
rights; but, as that fact might affect the right of ac- 
tion as between them and the citizens of their own 
State, the courts of New York might have held that 
its existence put an end to the seizure of their debtor's 
property by Butler and Hayden in New York. If how- 
ever those courts declined to take that view, it would 
not follow that the courts of Massachusetts violated 
any privilege or immunity of Massachusetts’ own citi- 
zens in exercising their undoubted jurisdiction over 
them. Discharges under State insolvent laws exem- 
plify the principle. Where the effect of the insolvent 
law is to relieve the debtor from liability on his con- 
tracts, such discharge, if the creditor and debtor have 
a common domicile, or the creditor, though non-resi- 
dent, has voluntarily become a party to the proceed- 
ings, avails the defendant in all courts and places. It 
was decided in Slurges v. Crowninshield, 4 Wheat. 122, 
that State Legislatures have authority to pass a bank- 
rupt or insolvent law, provided there be no act of Con- 
gress in force, establishing a uniform system of bank- 
ruptey, conflicting with such laws, and provided the 
law itself be so framed that it does not impair the obli- 
gation of contracts. Eight years later, in Ogden vy. 
Saunders, 12 Wheat. 215, the court held that the power 
of Congress to establish nniform laws on the subject 
of bankruptcies throughout the United States did not 
exclude the right of the States to legislate on the same 
subject, except when the power had actually been ex- 
ercised by Congress, and the State laws conflicted with 
those of Congress; that a bankrupt or insolvent law 
of any State which discharged botb the person of the 
debtor and his future acquisitions of property was not 
alaw impairing the obligation of contracts, so far as 
respected debts contracted subsequent to the passage 
of the law; that a certificate of discharge under such 
law could not be pleaded in bar of an action brought 
by a citizen of another State in the courts of the Uni- 
ted States, or of any other State than that where the 
discharge was obtained. The insolvent law could have 
no extra-territorial operation, and the tribunal admin- 
istering it would have no jurisdiction 'over citizens of 
other States. But this objection would not lie where 
such citizens had become parties to the proceedings. 
Hence, in Clay v. Smith, 3 Pet. 411, it was held, where 
a citizen of Kentucky sued a citizen of Louisiana, and 
the defendant pleaded his discharge by the bankrupt 
law of Louisiana, that the plaintiff, who had received 
a dividend on his debt declared by the assignees of 
the defendant in Louisiana, had voluntarily made 
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himself a party to those proceedings, abandoned his 
extra-territorial immunity from the bankrupt law of 
Louisiana, and was bound by that law to the same ex- 
tent to which the citizens of Louisiana were bound. 
And it may be considered us settled that State insol- 
vent laws are not only binding upon such persons as 
were citizens of the State at the time the debt was 
contracted, but also upon foreign creditors, if they 
make themselves parties to proceedings under these 
insolvent laws by accepting dividends, becoming peti- 
tioning creditors or in some other way appearing and 
assenting to the jurisdiction. Baldwin v. Hale, 1 Wall. 
223; Gilman v, Lockwood, 4 id. 409. 

In New York an attachment is obtained on applica- 
tion to a judge of the Supreme Court or a county 
judge, affidavit being made as to the validity of the 
claim and the grounds of the attachment, and a bond 
furnished, with sufficient sureties. The judge, in his 
discretion, makes an order that a warrant of attach- 
ment be granted. The warrant is directed to the 
sheriff, and is subscribed by the judge, and requires 
the sheriff to attach and safely keep so much of the 
property as will satisfy the plaintiff's demand, with 
costs and expenses. This is served by the sheriff tak- 
ing the property into his actual custody, or, in the case 
of a demand trust deed, by leaving a copy with the trus- 
tee or garnishee. The sheriff, under the direction of 
the court, must collect any debt or chose in action at- 
tached by him, and, if necessary, may bring an action 
in his own name, or in that of the defendant, against 
the garnishee. Code Civil Proc., tit. 3; 1 Bliss N. Y. 
Ann. Code, 545, et seq. An attachment is in the nature 
of, but not, strictly speaking, a proceeding in rem, 
since that only is a proceeding in rem in which the 
process is to be served on the thingitself. If, in an at- 
tachment suit, “‘ the defendant appears, the cause be- 
comes mainly a suit in personam, with the added inci- 
dent that the property attached remains liable, under 
the control of the court, to answer to any demand 
which may be established against the defendant by 
the final judgment of the court. But if there is no 
appearance of the defendant, and no service of process 
on him, the case becomes, in its essential nature, a 
proceeding in rem, the only effect of which is to sub- 
ject the property attached to the payment of the de- 
mand which the court may find to be due to the plain- 
tiff.” Cooper v. Reynolds, 10 Wall. 308, 318. The lien 
is inchoate, and the property attached held to await 
the result of the suit. Ifa judgment for the plaintiff 
is obtained, the lien becomes perfected, and the prop- 
erty is applied to satisfy the judgment. If plaintiff 
fails in his action, the lien falls with it; and he may so 
fail by reason of the discharge of the defendant in in- 
sulvency, when he is a citizen of the same State or has 
made himself a party to the proceedings in insolvency, 
or by the action of other courts of the State where the 
suit is pending,'or elsewhere, if jurisdiction in per- 
sonam be obtained. So, that after all, the inquiry is 
whether, in a proper case, the equity courts of one 
State can control persons within their jurisdiction 
from the prosecution of suits in another. If they can, 
in accordance with the principles of equity jurispru- 
dence and practice, no reason is perceived for contend- 
ing that the Constitution of the United States pre- 
scribes any different rule; and the determination of 
what is a proper case for equity interposition would 
seem to be reposed in the court whose authority is in- 
voked, though some remarks in that regard may not 
improperly be made. 

The jurisdiction of the English Court of Chancery to 
restrain persons within its territorial limits and under 
its jurisdiction from doing any thing abroad, whether 
the thing forbidden be a conveyance or other act, in 
pais, or the institution or the prosecution of an action 
in a foreign court is well settled. In Penn v. Lord 
Baltimore, 1 Ves. Sr. 444, Lord Hardwicke recognized 








— 
the principle that equity, as it acts primarily én pen 
sonam, and not merely in rem, may, where a 
against whom relief is sought is within the jurisdig 
tion, make a decree, upon the ground of a contract, o 
any equity subsisting between the parties, res 
property situated out of the jurisdiction. 2 Lead. 
Kg. (4th Am. ed.), 1806, and cases. In McJntosh vy, Ogil- 
vie, 4 Term R. 193, note; 38 Swanst. 365, note, Lord Hard. 
wicke lays down the same doctrine as to restraining 
prosecution of suit. This case bears so close an ay 
alogy to that at bar that we give it in full, as follows: 
“The plaintiff was the assignee of a bankrupt, the de. 
fendant a creditor, who, before the bankruptcy, went 
into Scotland and made arrestments on debts due to 
the bankrupt from persons there. Upon an affidayit 
of the defendant’s having got this money into hig 
hands, a ne exeat was granted; and a motion was now 
made on the behalf of the defendant to discharge it 
upon a supposition that he had a right to the goods, as 
creditor, by hisarrestments. The lord chancellor asked 
whether he had sentence before the bankruptcy; and, 
being answered in the negative, he said: ‘Then it is 
like a foreign attachment, by which this court will not 
suffer a creditor to gain priority, if no sentence wer 
pronounced before the bankruptcy. I cannot granta 
prohibition to the Court of Sessions; but I will cer 
tainly make an order on the party here to restrain him 
from getting a priority, and evading the laws of bank- 
ruptcy here. If the gentleman were not going abroad, 
I would do nothing; but as he is, I will not discharge 
the writ without his giving security to abide the event 
of the cause.’”” Penn v. Lord Baltimore is cited with 
approval by Chief Justice Marshall in Massie v. Waits, 
6 Cranch, 148, where a suit was instituted in the Cir 
cuit Court of Kentucky to compel the conveyance by 
the defendant of the legal title of land in Ohio, on the 
ground that he had notice, when it was purchased, of 
the prior equity of the complainant. The defense was 
that the land was beyond the jurisdiction of thecoutt, 
and within the State of Ohio. This defense was over 
ruled by the court below and its decision affirmed by 
this court. ‘This court is of opinion,” said the chief 
justice, “‘ that in a case of fraud, of trust or of con 
tract, the jurisdiction of a Court of Chancery is sue 
tainable wherever the person be found, although lands 
not within the jurisdiction of that court may be 
affected by the decree.”” And in Pennoyer v. Nef,% 
U. S. 714, 723, it is said in the opinion of the court, by 
Mr. Justice Field: ‘The State, through its tribunals, 
may compel persons domiciled within its limits to ex 
ecute, in pursuance of their contracts respecting prop 
erty elsewhere situated, instruments in such formand 
with such solemnities as to transfer the title, so fara 
such formalities can be complied with; and the exe 
cise of this jurisdiction in no manner interferes with 
the supreme control over the property by the State 
within which it is situated. Penn v. Lord Baltimore, 
1 Ves. Sr. 444; Massie v. Watts, 6 Cranch, 148; Wat 
kins v. Holman, 16 Pet. 25; Corbett v. Nutt, 10 Wall. 
464.” In Lord Portarlington v. Soulby, 3 Mylne &&. 
104, 108, Lord Chancellor Brougham reviews the hit 
tory of the jurisdiction to restrain parties from com 
mencing or prosecuting actions in foreign countries, 
and concludes: ‘“‘ Nothing can be more unfounded 
than the doubts of the jurisdiction. That is grounded, 
like all other jurisdiction of the court, not upon aly 
pretension to the exercise of judicial and administre 
tive rights abroad, but on the circumstance of the per 
son of the party on whom this order is made 
within the power of the court.’’ Earl of Oxford's Cas, 
2 Lead. Cas. Eq. 1316. Mr. Justice Story states the 
principle thus: “ But, although the courts of one cout 
try have no authority to stay proceedings in the courts 
of another, they have an undoubted authority to co 
trol all persons and things within their own terri 
limits. When therefore both parties to a suit inafer 
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eign country are resident within the territorial limits 
of another country, the courts of equity in the latter 
may act in personam upon those parties, and direct 
them, by injunction, to proceed no further in such suit. 
In such a case these courts act upon acknowledged 
principles of public law in regard to jurisdiction. They 
do not pretend to direct or control the foreign court, 
put, without regard to the situation of the subject- 
matter of the dispute, they consider the equities be- 
tween the parties, and decree in personam according to 
those equities, and enforce obedience to their de- 
grees by process in personam. * * * It is now 
held that whenever the parties are resident 
within a country the courts of that country have 
foll authority to act upon them personally with 
respect to the subject of suits in a foreign country, as 
the ends of justice may require, and with that view to 
order them to take or to omit to take any steps and 
proceedings in any other court of justice, whether in 
the same country or in any foreign country.” Story 
Eq. Jur., §§ 899, 900. In Phelps v. McDonald, 99 U. 8. 
2%, 308, Mr. Justice Swayne uses this language: 
“Where the necessary parties are before a court of 
equity, it is immaterial that the res of the controversy, 
whether it be real or personal property is beyond the 
territorial jurisdiction of the tribunal. It has the 
power to compel the defendant to do all things neces- 
sary, according to the lex loci ret site, which he could 
do voluntarily, to give full effect to the decree against 
him. Without regard to the situation of the subject- 
matter, such courts consider the equities between the 
parties, and decree in personam according to those 
equities, and enforce obedience to their decrees by 
process in personam.”’ 

Such is undoubtedly the result of the clear weight of 
authority; and the rule has been often applied by the 
courts of the domicile against the attempts of some of 
its citizens to defeat the operation of its laws, to the 
wrong and injury of others. Thus, it was held by the 
Supreme Court of Ohio (Snook v. Snetzer, 25 Ohio St. 
516) that where the statutes of that State exempted 
the earnings for personal service of a debtor who was 
the head of a family and a citizen of the State, the 
Ohio courts had authority to restrain a citizen of the 
county in which the equity action was commenced 
from proceedings in another State to attach the earn- 
ings of such head of a family, with a view to evade the 
exemption laws of Ohio, and to prevent him from 
availing himself of the benefit of such law. To the 
same effect is Keyser v. Rice, 47 Md. 203. The Court 
of Appeals of Maryland declared the power of the 
State to compel its own citizens to respect its laws, 

_ 6ven beyond its own territorial limits, to be supported 
by the great preponderance of precedent and authority, 
and sustained an injunction to restrain the further 
Prosecution in another State of an attachment, by 
which the defendant sought to recover wages due the 
complainant in Maryland, and there exempt from at- 
tachment. So, in Railroad Co. v. Thompson, 31 Kan. 
180, though it was held that a foreign corporation do- 
ing business in Kansas might be garnished for a debt 
due to a non-resident employee, contracted outside of 
the State, and exempt from garnishment in the State 
where the defendant and garnishee resided, yet it was 
tonceded by Judge Brewer, in delivering the opinion, 

that in the courts of a State any citizen of that State 
may be enjoined from resorting to the courts of any 
other State for the purpose of evading the exemption 
laws of his own State;’’ and this was so decided in 
Zimmerman v. Franke, 34 Kan. 650. In Wilson v. 
Joseph, 107 Ind. 490, the Supreme Court of Indiana 
ruled that an injunction would lie to restrain a resi- 
dent of Indiana from prosecuting an attachment pro- 
ceeding against another resident in the courts of an- 
other State, in violation of a statute which made it an 
Offense to send a claim against a debtor out of the 





State for collection, in order to evade the exemption 
law. And see Chafee v. Quidnick Co., 13 R. I. 442, 449; 
Manufacturing Co. v. Worster, 23 N. H. 462; Pickett v. 
Ferguson, 45 Ark. 177. The rule is not otherwise in 
New York. It is true that in Mead v. Merritt, 2 Paige, 
402, the chancellor said: ‘‘I am not aware that any 
court of equity in the Union has deliberately decided 
that it will exercise the power by process of injunc- 
tion to restrain proceedings which have been previ- 
ously commenced in the courts of another State.” 
And the reason urged against the exercise of the 
power was that, if the courts of one State should see 
fit to enjoin proceedings in another, the latter might 
retaliate in like manner, in enjoining proceedings in 
the first, and thus give rise to an endless conflict of 
jurisdiction. But this reasoning has not commended 
itself to the judicial mind, for the injunction is not 
directed to the courts of the other State, but simply to 
the parties litigant; and, although the power should 
be exercised with care, and with a just regard to the 
comity which ought to prevail among co-ordinate sov- 
ereignties, yet its existence cannot at this day be de- 
nied. In Vail v. Knapp, 49 Barb. 299, 305, an injunc- 
tion was continued against citizens of New York, 
plaintiffs in attachment suits in Vermont, upon the 
ground that they were proceeding in Vermont in eva- 
sion of the laws of New York; and thecourt points 
out that, though, as a general rule, the courts of New 
York decline to interfere by injunction to restrain its’ 
citizens from proceeding in an action which has been 
commenced in a sister State (citing Mead v. Merritt, 2 
Paige, 402; Burgess v. Smith, 2 Barb. Ch. 276, and 
other cases), yet ‘‘there are exceptions to this rule, 
and, when a case is presented fairly constituting such 
exception, extreme delicacy should not deter the court 
from controlling the conduct of a party within its 
jurisdiction, to prevent oppression or fraud. No rule 
of comity or policy forbids it.” The same result was 
announced in Dinsmore v. Neresheimer, 32 Hun, 204, 
where the Supreme Court of New York held that an 
express company could maintain an action in New 
York to restrain the defendant, a resident of the State 
of New York, from prosecuting actions against the 
company in the District of Columbia, brought to avoid 
a decision of the Court of Appeals of New York, dif- 
fering from the rule upon the same subject in the Dis- 
trict of Columbia. In Railroad Co. v. Ramsey, 45 N. 
Y. 637, the Court of Appeals, speaking through Folger, 
J., treats the general question as not admitting of 
doubt. 

At the time of these proceedings, as for many years 
before, the Commonwealth of Massachusetts had an 
elaborate system of insolvent laws, designed to secure 
the equal distribution of the property of its debtors 
among their creditors. Under these insolvent laws all 
preferences were avoided, and all attachments in favor 
of particular creditors dissolved. The transfer of the 
debtor’s property to his assignees in insolvency ex- 
tended to all his property and assets, wherever situ- 
ated. This was expressly provided as to such as might 
be outside of the State. By one of the sections of the 
chapter of the Public Statutes of Massachusetts treat- 
ing of this subject, the debtor was required to do all 
acts necessary to give the assignees power to ‘‘ de- 
mand, recover and receive all the estate and effects so 
assigned, especially any part thereof which is without 
this State.” Pub. St. Mass., 1882, chap. 157, § 74. 
Whenever the debtor had made, to the satisfaction of 
the judge in insolvency, a full transfer and delivery of 
all his estate, and conformed to the directions and re- 
quirements of the law, he was entitled to be abso- 
lutely and wholly discharged from his debts, with cer- 
tain exceptions; but it was provided that a discharge 
should not be granted to a debtor whose assets did not 
pay fifty per cent of the claims proved against his es- 
tate, unless upon the assent in writing of a majority 
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in number and value of his creditors who had proved 
their claims. §§ 80,86. Nothing can be plainer than 
that the act of Butler, Hayden & Co. in causing the 
property of the insolvent debtors to be attached in a 
foreign jurisdiction tended directly to defeat the 
operation of the insolvent law in its most essential 
features; and it js not easy to understand why such 
acts could not be restrained, within the practice to 
which we have referred. But for the attachment suits 
the assignees in insolvency could have collected the 
claim of Bird against Claflin & Co., but could not have 
intervened in those suits and asked of the courts of 
New York the enforcement of their title. The rulein 
that State is that by the comity of nations the statu- 
tory title of foreign assignees in bankruptcy is recog- 
nized and enforced, when it can be done without in- 
justice to the citizens of the State, and without preju- 
dice to ‘creditors pursuing their remedies under the 
New York statutes, provided, also, that such title is 
not in conflict with the laws or public policy of the 
State, and that the foreign court had jurisdiction of 
the bankrupt. Jn re Waite, 99 N. Y. 433. Under such 
arule, it is evident that the remedy of the assignees 
was in equity, and in the courts of their domicile. 
This is the conclusion reached in Kidder v. Tufts, 48 
N. H. 121, 126, referred to by counsel for appellant. 
That was a case where citizens of Massachusetts com- 
menced in New Hampshire an attachment against cer- 
tain other citizens of the former State. Proceedings 
in insolvency against the defendants were afterward 
instituted in Massachusetts; and, subsequenty to this, 
certain New Hampshire creditors attached the same 
property, and then moved for a continuance to await 
the proceedings in insolvency, for the purpose of 
pleading the insolvent’s discharge in bar of the first at- 
tachment. But the court denied the motion, holding 
that the Massachusetts creditors had availed them- 
selves of their strict legal rights as established and al- 
lowed by the statute law of New Hampshire, and, for 
the purpose of an attachment, might properly be con- 
sidered subjects of that State government; but the 
court added: ‘‘If the subsequent attaching creditors 
have a remedy, and can in any way prevent the plain- 
tiffs from obtaininga preference, their appeal should 
be made, as creditors of the defendant, to the Massa- 
chusetts courts, which may exercise their jurisdiction 
over their own citizens if they have violated any of 
their laws by their experiment here.’”’ Bank v. La- 
combe, 84 N. Y. 367, 386. So, in the case of Paine v. 
Lester, 44 Conn. 196, where a citizen of Rhode Island 
attached in Connecticut a debt due from a citizen of 
Connecticut to a corporation of Pennsylvania, which 
had made an assignment for the benefit of creditors, 
the lien of the attachment was held valid against the 
claim of the trustee in the assignment, because the 
right of the trustee in insolvency in Connecticut rested 
ouly on the comity which the court there could exer- 
cise or refuse to exercise at its discretion, while the 
plaintiff had a legal right, under the laws of Connecti- 
cut, to prosecute his suit. In Rhawn v. Pearce, 110 
Ill. 350, the Supreme Court of Illinois declined to 
recognize at law the insolvent laws of Pennsylvania, 
by giving effect to a statutory assignment in that State, 
even as against an attaching creditor of the same State 
with the debtor. But the same tribunal found no 
difficulty in holding, in Sercomb v. Catlin, 128 Ill. 556, 
that the courts of Illinois, on the application of a re- 
ceiver appointed by them, could enjoin a person 
within the jurisdiction of the court from interfering 
in respect to property belonging to an insolvent co- 
partnership for which the receiver had been appointed, 
although that property was outside of the jurisdiction; 
and Chafee v. Quidnick Co.,13 R. I. 442; Dehon v. 
Foster, 4 Allen, 545, and Railroad Co. v. Railroad Co., 
46 Vt. 792, were cited. 

Dehon v. Foster, 4 Allen, 545, is the leading case upon 
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the subject, argued by eminent counsel on both 
and decided upon great consideration. The Supreme 
Judicial Court of Massachusetts, speaking th 
Bigelow, ©. J., points out that the jurisdiction of g 
court, as a Court of Chancery, to restrain persons 
within its jurisdiction from prosecuting suits, upon , 
proper case made, either in the courts of Massachusetts 
or in other States or foreign countries, rests on the 
clear authority vested in courts of equity over persons 
within the limits of their jurisdiction and amenableto 
process, to stay acts contrary to equity and good coy. 
science; and that, as the decree of the court in such 
cases is directed solely at the party, it is wholly imma 
terial that such party is prosecuting his action in the 
courts ofanother State or country. The action wasa bill 
in equity to enjoin a citizen of Massachusetts from 
availing himself of an attachment of personal property 
in Pennsy]vania, as against a debtor put into insolveney 
under the laws of Massachusetts, and thus preventing 
the same from coming to the hands of the assignes, 
The court held that it was obvious that the contro. 
versy was simply as to the relative rights of citizensof 
Massachusetts to personal property belonging to insol- 
vent debtors domiciled in that State, and raised no 
question involving a conflict of rights between citi- 
zens of Massachusetts and another State, nor as to the 
validity of a foreign law, or of liens acquired underit, 
On the contrary, the case rested on the ground that 
the defendants, if allowed to proceed with their a- 
tion, would perfect a lien then only inchoate under 
their attachment, and might thereby establish a valid 
title to the property of the insolvent debtors under the 
laws of Pennsylvania. ‘* Looking, then, at our own 
laws,’’ said the court, ‘* to ascertain which of the two 
parties to this suit has a paramount right or superior 
equity to the debts due to the insolvents from persons 
residing out of the State, there would seem to be but 
little if any room open for doubt or controversy.” The 
fundamental principle of the insolvent laws of the 
Commonwealth, that all the property of the debtor 
should be taken and equally distributed among his 
creditors, was remarked on, and the provisions of the 
statute intended to secure that end recapitulated, The 
inevitable conclusion was announced, that as the act 
of the defendants in causing the property of the in- 
solvent debtors to be attached in a foreign jurisdic 
tion tended directly to defeat the operation of the 
law, by preventing a portion of the property of the 
debtors from coming to their assignees, to be equally 
distributed among their creditors, and giving a pref- 
ence to certain of their creditors, so that they would 
obtain payment of their debt in full, it was therefore 
an attempt by those creditors, citizens of Massachu- 
setts, to defeat the operation of their own laws, to the 
injury of other creditors of the insolvents. Aud the 
court proceeded: “This is manifestly contrary to 
equity. The defendants, being citizens of this State, 
are bound by its laws. They cannot be perntitted to 
do any acts, to evade or counteract their operation, 
the effect of which is to deprive other citizens of 
rights which those laws are intended to secure. Cer- 
tain it is that they could not in any manner or by any 
process take from the assignees of an insolvent debtor 
property belonging to him within this State, and ap- 
propriate it to the payment of their debt in full. To 
prevent such appropriation, if the law furnished no 
adequate and complete remedy, this court would it- 
terfere by suitable process in equity. We are unable 
to see any reason for withholding such interference 
merely because our citizens seek to accomplish the 
same purpose by resorting to a foreign jurisdiction, 
and with the aid of the laws of another State or coull- 
try. An act which is unlawful and contrary to equity 
gains no sanction or validity by the mere form or mal 
ner in which it is done. It is none the less a violation 
of our laws because it is effected through the instru- 
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mentality of a process which is lawful in a foreign tri- 
punal. By interposing to prevent it, we do not interfere 
with the jurisdiction of courts in other States, or con- 
trol the operation of foreign laws. We only assert and 
enforce our own authority over persons within our 
jurisdiction, to prevent them from making use of 
means by which they seek to countervail and escape 
the operation of our own laws, in derogation of the 
rights, and to the wrong and injury, of our own citi- 
gus.’ To the argument that the bill could not be 
maintained, because the statutes of Massachusetts 
regulating the assignment and distribution of insol- 
yent estates could have no extra-territorial effect or 
operation, the court answered that, while it was true 
thatthe statutes of Massachusetts, ex proprio vigore, 
had no effect or operation in other States, it was also 
true that, by the comity of States and nations, the 
laws of one country are allowed, to a certain extent, to 
eontrol the rights of persons and property in other 
countries, though not allowed to have any effect to the 
injury of the citizens of such other country. From 
this principle it followed, as a necessary consequence, 
that personal property of a Massachusetts insolvent 
debtor situated in Pennsylvania would vest in the 
Massachusetts insolvent’s assignees, with power to 
take possession of and collect them, either in their 
own names or in the name of the insolvent, if they 
were not held or attached by virtue of a process or 
lien in favor of a creditor which would be valid under 
the laws of Pennsylvania. Hence, if the attachment 
in Pennsylvania were valid and binding, the Massa- 
chusetts creditors would obtain a right superior to 
that conferred under the Massachusetts laws on the 
assignees in insolvency, by the act of such creditors, in 
defeat of the operation of the laws of their own State; 
#0 that a proceeding in equity might properly be re- 
sorted to to compel the defendants to desist from the 
prosecution of a suit which would have such an effect. 
Nor did the court regard the fact as controlling to the 
contrary that the attachment was made prior to the 
institution of the proceedings in insolvency, because 
the attachment tended to contravene the clear intent 
of the statutes, which aim to vest in the assignee all 
the property of the debtor which could have been as- 
signed by him or taken on execution against him, at 
the time of the commencement of the insolvent pro- 
ceedings, ‘‘ulthough the same is then attached on 
mesne process as the property of the debtor,”’ and be- 
cause, aside from that, it appeared that the defendants, 
when they instituted process in Pennsylvania and 
made their attachment, kuew that the debtors were 
insolvent, and had reason to believe that proceedings 
in insolvency were about to be instituted against them, 
aud caused the attachment to be made with an intent 
to obtain a preference over other creditors, and to 
avoid the operation of the insolvent laws of the Com- 
monwealth. Under such circumstances, priority gave 
no equity to the defendants. The purpose to interfere 
with and prevent the proper distribution of the insol- 
Vent’s estate took away all claim to equitable consid- 
eration which might exist when priority was obtained 
in good faith. The decree accordingly went, enjoin- 
ing the defendants from prosecuting their attach- 
Ments. The objection was urged that the effect of the 
restraint might be to enable all non-resident creditors 
to appropriate property by attachment to the payment 
of their debts, and thereby to gain a preference over 
attaching creditors residing in Massachusetts, as well 
asto prevent the property from passing to the as- 
signees. This was, of course, a matter to be considered 
by the court in arriving at a conclusion as to granting 
the relief prayed. It may be remarked however that 
While, as between citizens of the State of the forum 
and the assignee appointed under the laws of another 
State, the claim of the former will be held superior to 
that of the latter by the courts of the former, yet this 





has not been so ruled in many of the States, as between 
an assignee appointed in another State and citizens of 
other States than that of his appointment and of the 
forum. Undoubtedly, the fiction of law that the dom- 
icile draws to it the personal estate of the owner, 
wherever it may happen to be, yields whenever it is 
necessary, for the purposes of justice, that the actual 
situs of the thing should be examined, and always 
yields when the laws and policy of the State where the 
property is located invalidate a transfer, even though 
valid by the law of the assignor’s domicile, in which 
State it was made, subject to the qualifications that 
property once vested in the assignee and in his posses- 
sion will not be disturbed, and, that in some jurisdic- 
tions, when the attaching creditor is domiciled in the 
same State with the assignor, he may be precluded 
from disputing the assignment in a foreign court. 
Whether the law of the common domicile of two or 
more litigants determines their title to property in an- 
other Territory, so that an attaching creditor, whose 
domicile is the same as that of the assignor, cannot set 
up against an assignment the law of a foreign country 
where the property is actually situated, has been much 
discussed. It is certain that the law of the common 
domicile cannot overcome such registry and other posi- 
tive laws of the other country as are distinctly politic 
and coercive. Whart. Confl. Laws, §§ 369, 371. If a 
State provides that no title shall pass to property 
within its borders, except on certain conditions, such 
provision cannot be overridden by the law of any other 
State which parties domiciled there may be held to 
have adopted. It was in this view that Mr. Justice 
Miller, referring to a voluntary conveyance, in Green 
v. Van Buskirk, 5 Wall. 307, 311, 312, said: ‘‘ There is 
no little conflict of authority on the general question 
as to how far the transfer of personal property by as- 
signment or sale, made in the country of the domicile 
of the owner, will be held to be valid in the courts of 
the country where the property is situated, when these 
are in different sovereignties. The learned author of 
the Commentaries on the Conflict of Laws has dis- 
cussed the subject with his usual exhaustive research ; 
and it may be conceded that, as a question of comity, 
the weight of his authority is in favor of the proposi- 
tion that such transfers will generally be respected br 
the courts of the country where the property is lo- 
cated, although the mode of transfer may be different 
from that prescribed by the local law. * * * But, 
after all, this is a mere principle of comity between the 
courts, which must give way when the statutes of the 
country where property is situated, or the established 
policy of its laws, prescribe to its courts a different 
rule.”’ 

Great contrariety of State decision exists upon this 
general topic, and it may be fairly stated that, as be- 
tween citizens of the State of the forum and the as- 
signee appointed under the laws of another State, the 
claim of the former will be held superior to that of the 
latter by the courts of the former; while, as between 
the assignee and citizens of his own State and the State 
of the debtor, the laws of such State will ordinarily be 
applied in the State of the litigation, unless forbidden 
by or inconsistent with the laws or policy of the latter. 
Again, although, in some of the States, the fact that 
the assignee claims under a decree of a court or by vir- 
tue of the law of the State of the domicile of the debtor 
and the attaching creditor, and not under a convey- 
ance by the insolvent, is regarded as immaterial, yet, 
in most, the distinction between involuntary trans- 
fers of property, such as work by operation of law, as 
foreign bankrupt and insolvent laws, and a voluntary 
conveyance, is recognized. The reason for the dis- 
tinction is that a voluntary transfer, if valid where 
made, ought generally to be valid everywhere, being 
the exercise of the personal right of the ownerto dis- 
pose of his own, while an assignment by operation of 
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law has no legal operation out of the State in which 
the law was passed. This is a reason which applies to 
citizens of the actual situs of the property, when that 
is elsewhere than at the domicile of the insolvent, and 
the controversy has chiefly been as to whether prop- 
erty so situated can pass even by a voluntary convey- 
ance. In Warner v. Jaffray, 96 N. Y. 248, the debtor, 
residing in New York, made a general assignmeut for 
the benefit of creditors to the plaintiff. He owned per- 
sonal property situated in Pennsylvania, which was 
attached by New York creditors, having no actual no- 
tice of the assignment, before the assignment had 
been recorded in Pennsylvania. A statute of that 
State provided that assignments of property situated 
there, made by a person not a resident therein, might 
be recorded in any county where the property was, 
and would take effect from its date, ‘** provided that no 
bona fide purchaser, mortgagee or creditor, having a 
lien thereon before the recording in the same county, 
and not having previous actual notice thereof, shall be 
affected or prejudiced.”’ It was held that an injunc- 
tion should not be granted against the New York 
creditors from prosecuting their attachment suits in 
Pennsylvania. The assignment, said the court, was a 
mere voluntary conveyance, and ‘‘did not operate 
upon the creditors of the assignor, nor place them un- 
der any obligations. It left them entirely free to act. 
They could utterly refuse to have any thing to do with 
it, and retain their claims, and enforce them in their 
own time, as best they could, against their debtor. The 
assignee became a trustee for such creditors of the as- 
signor only as chose to accept him as such; and with- 
out their assent the assignment did not bring the cred- 
itors into any relation with the assignee or with each 
other. The law did not take this insolvent’s property 
for distribution among his creditors, but its distribu- 
tion was his own act. Any one of his creditors could, 
notwithstanding the assignment, enforce his claim 
against any property of the assignor not conveyed by 
the assignment, without violating any rights or equi- 
ties of the other creditors.” The law of Pennsylvania 
was then referred to; and it was shown, as the fact 
was, that such an assignment was recognized in Penn- 
sylvania, but that to give it effect before it had been 
recorded where the property was would have been in 
contravention of the law of the State. Upon this 
ground the court distinguished Ockerman v. Cross, 54 
N. Y. 29, where “it was held that a voluntary assign- 
ment by a debtor residing in Canada, valid by the laws 
of his domicile, and not invalidated by any law of this 
State, was valid here, and operated to transfer the as- 
signor’s property situated here. That the decision 
would have been different if the assignment had been 
in contravention of our laws or policy is fully recog- 
nized in the opinion of the court.”” And so, also, the 
court distinguished the case of Bagby v. Railroad Co., 
86 Penn. St. 291. There a receiver had been appointed 
in the State of Virginia of the property of the railroad 
company; and at the time of such appointment there 
was due to it, from a debtor in Pennsylvania, acertain 
sum of money, which the receiver claimed. But after 
his appointment a creditor residing in Virginia went 
to the State of Pennsylvania, and there commenced 
suit against the railroad company, and attached the 
debt due it;,and it was held that the receiver was enti- 
tled to the debt. And the Court of Appeals said: 
«The transfer of the title to the receiver was not in 
contravention of any law of Pennsylvania; and hence 
it was held that, as against a citizen of Virgina, bound 
by its laws, the appointment of a receiver, binding 
upon him there, would, by comity, be held to be bind- 
ing upon him in Pennsylvania.” 

In the case in hand, the Supreme Judicial Court of 
Massachusetts thought it proper to grant the injunc- 
tion, since it was a case of the taking by the law of the 
insolvent’s property for distribution among his credit- 
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ors, who, so far as resident in the State of Massachy. 
setts, were brought into relations with the assignee 
and with each other which precluded them from ey. 
forcing their claim against the property of the assignor 
conveyed by the assignment, and rendered the effort 
to do so a violation of the rights and equities of the 
other creditors, and an absolute infraction of the lay 
ot their own domicile. Nor was there any law or 
policy of the State of New York contravened by the 
insolvent proceedings in question, or in itself inimical 
to the title of the assignees. In Lawrence v. Batcheller, 
131 Mass. 504, the defendant, Batcheller, a citizen of 
Massachusetts, had brought suits by attachment jy 
other States against one Paige, also a citizen of Masgg- 
chusetts, indebted to defendant, and in embarrassed 
circumstances, and garnished and ultimately collected, 
various amounts due to Paige. Paige subsequently 
went into insolvency, and his assignees sued Batchel. 
ler at law to recover the money. The Supreme Judi- 
cial Court of Massachusetts held that the assignees 
could not recover, because, as the attachments were 
made prior to the time when the assignment in ingol- 
vency took effect, and, having been made in other 
States, were not dissolved by the proceedings in insol- 
vency, and were valid by the laws of the States where 
they were instituted, they prevailed over the ingol- 
vency assignment, the statutes of Massachusetts not 
making a title so acquired void or voidable, at the eled- 
tion of the assignees in insolvency. And the court, 
holding that courts of law will not always afford a 
remedy in damages for all wrongs which courts of 
equity might prevent, said: ‘“ Courts of equity recog. 
nize and enforce rights which courts of law do not 
recognize at all; and it is often on this ground thatde 
fendants in equity are enjoined from prosecuting ac- 
tious at law.” The distinction between the action as 
brought and Dehon v. Foster was treated as obvious. 

What has been said is in harmony with the rule an- 
nounced in Green v. Van Buskirk, 5 Wall. 307, and? 
id. 139. In that case, Bates, who lived in New York, 
executed and delivered to Van Buskirk, who lived in 
the same State, a chattel mortgage on certain iron 
safes which were then in the city of Chicago. Two 
days after this, Green, who was also a citizen of New 
York, being ignorant of the existence of the mortgage, 
sued out a writ of attachment in the courts of Illinois, 
levied on the safes, and subsequently had them sold in 
satisfaction of the judgment obtained in the at- 
tachment suit. There was no appearance or contest in 
this attachment suit, and Van Buskirk was not a party 
to it, although he could have made himself such party, 
and contested the right of Green to levy on the safes, 
being expressly authorized by the laws of Illinois soto 
do. It was conceded, that by the law of Illinois, mort 
gages of personal property, until acknowledged and 
recorded, were void as against third persons. Subse- 
quently, Van Buskirk sued Green in New York for 
the value of the safes mortgaged to him by Bates, of 
which Green had thus received the proceeds. The 
courts of New York gave judgment in favor of Van 
Buskirk, holding that the Jaw of New York was 
govern, and not the law of Illinois, although the prop 
erty was situated in the latter State, and that the title 
passed to Van Buskirk by the execution of the mort- 
gage. The cause was then brought to this court, and 
first considered upon a motion to dismiss for want of 
jurisdiction. Mr. Jastice Miller delivered the opinion 
overruling that motion. The cause then came on to 
be heard upon the merits, and the judgment of the 
Court of Appeals of New York was reversed. This 
court held that as, by the laws of Illinois, an attach 
ment on personal property would take precedence of 
an unrecorded mortgage executed in another State, 
where recording was not necessary, the judgment in 
attachment would be binding, though the owner of the 
chattels, the attaching creditor and the mortgage 
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’ greditor might all be residents of such other State; 


and Mr. Justice Davis, speaking for the court, said: 
“Jt should be borne in mind, in the discussion of this 
case, that the record in the attachment suit was not 
used as the foundation of an action, but for purposes 
ofdefense. Of course, Green could not sue Bates on 
it, because the court had no jurisdiction of his person; 
nor could it.operate on any other property belonging 
to Bates than that which was attached. But as, by the 
law of Illinois, Bates was the owner of the iron safes 
when the writ of attachment was levied, and as Green 
could and did lawfully attach them to satisfy his debt 
ina court which had jurisdiction to render the judg- 
ment, and as the safes were lawfully sold to satisfy 
that judgment, it follows that when thus sold the right 
of property in them was changed, and the title to them 
became vested in the purchasers at the sale. And, as 
the effect of the levy, judgment and sale is to protect 
Green, if sued in the courts of Illinois, and these pro- 
ceedings are produced for his own justification, it 
ought to require no argument to show that when sued 
in the court of another State for the same transaction, 
and he justifies in the same manner, he is also pro- 
tected. Any other rule would destroy all safety in de- 
rivative titles, and deny to a State the power to regu- 
late the transfer of personal property within its limits, 
and to subject such property to legal proceedings.” It 
will be perceived that it was manifestly inadmissible 
to hold that after Van Buskirk had permitted Green 
to go to judgment in a proceeding in rem, which appro- 
priated the property as belonging to Bates, he could 
then get judgment against Green for the conversion of 
what had so been adjudged to him, an adjudication 
which Van Buskirk had voluntarily declined to litigate 
in the proper forum, and had not sought in his own 
State to prevent. It was a contest between two indi- 
viduals claiming the same property, and that property 
capable of an actual situs, and actually situated in Illi- 
nois. The attachment was not only levied in accord- 
ance with the laws of Illinois, but the laws of that 
State affirmatively invalidated the instrument under 
which Van Buskirk claimed. Clearly, then, the law 
of the domicile of Van Buskirk, Green and Bates 
could not overcome such registry aud other positive 
laws of Illinois as were distinctively coercive. Hervey 
v. Locomotive Works, 93 U. S. 664; Walworth v. Harris, 
129 id. 355. 

In the case at bar, the attachment suits have not 
gone to judgment, and the assignees in insolvency 
have proceeded with due diligence as against these 
creditors, citizens of Massachusetts, who are seeking 
to evade the laws of their own State; nor is there any 
thing in the law or policy of New York opposed to the 
law or policy of Massachusetts in the premises. We 
find no infringement of the Constitution in the rendi- 
tion of the decree, and it is accordingly affirmed. 


Mr. Justice Brewer took no part. 


Mituer, J. (dissenting). I dissent from the judg- 
ment and Opinion of the court in this case. I am of 
opinion that the proceedings in the State court of New 
York, whether they be considered as the bona fide ac- 
tion of Fayerweather for his own benefit or as merely 
Tepresenting the interests of Butler, Hayden & Co., 
Were efficient in establishing a lien on the indebted- 
hess of Aaron Claflin & Co., of New York, which, by 
the laws of that State, was superior to any right then 

» or which could be acquired afterward, by the as- 
signees in insolvency of Daniel C. Bird. Indeed, it is 
hot questioned in the very learned opinion of the 
court in this case, that if Butler, Hayden & Co. had 
been permitted to go on with their proceeding in New 
York, they would have secured an order in the court 
in which the proceedings were pending, that the gar- 
nishees, Aaron Claflin & Co., should pay the amount 
of their indebtedness to the plaintiff in that action, 





But the whole argument of the court is, that because 
Butler, Hayden & Co. were citizens of Massachusetts, 
they were under some superior obligation to the law of 
Massachusetts, and to be governed by the rights that 
law conferred, which prevented them from availing 
themselves of the law of New York that gave them 
this superior right. 

Ido not deny the general principle that a party 
found within the jurisdiction of a court, and subject 
to its process, may be restrained and enjoined from do- 
ing certain things in some other jurisdiction because 
the thing which he might attempt to do is opposed to 
the principles of equity or to the law of the place 
where he is found; and such might be the law in this 
case, but for the provision of the Constitution of the 
United States and the act of Congress, both of which 
are recited in the opinion of the court, which require 
that the ‘ records and judicial proceedings of a State, 
authenticated as aforesaid, shall have such faith and 
credit given to them in every court in the United 
States as they would have by law or usage in the courts 
of the State from whence such records are or shall be 
taken.’”? The record introduced from the court of 
New York in this case had the effect in that State to 
give Butler, Hayden & Co. alien on the indebtedness 
of Aaron Claflin & Co. to their creditor, Bird, which 
in that court would have ripened into a judgment and 
been enforced. That was the faith and credit which 
the laws of New York gave to that proceeding. It ini- 
tiated aright. It established a lien; and there was no 
power in the courts of Massachusetts to interrupt the 
course of these proceedings to the final result. That is 
to say, there was no power to do thisdirectly. Had it 
the right to do it by seizing the persons of Butler, 
Hayden & Co. in Massachusetts, and compelling them 
there to forego the advantage which they had secured 
in the State courts of New York? When therefore 
Butler, Hayden & Co. were sued in equity in the 
courts of Massachusetts, and there was produced the 
record of these proceedings in the court of New York, 
the question was presented to the courts of Massachu- 
setts what effect they would give to those proceedings. 
Now, they did not give the effect which the laws of 
New York gave tothem. Neither the law nor the us- 
age in thecourts of New York admitted of such pro- 
ceeding as that taken in the courts of Massachusetts. 
If there was any error in the proceedings in the court 
of New York, that error was subject to correction, in 
due course of law, in courts of justice of the State of 
New York, and Butler, Hayden & Co. had a right to 
insist on the validity of their proceedings being tested 
by the courts, and governed by the laws, of the State 
of New York, and not by those of Massachusetts. It 
is no answer to this to say that Butler, Hayden & Co. 
were citizens of Massachusetts, and were found within 
its jurisdiction. The higher law of the Constitution 
of the United States places this restraint upon the 
courts of Massachusetts in dealing even with their own 
citizens; and, if her citizens have obtained rights in 
the courts of New York which have become a part of 
the records and judicial proceedings of those courts, 
no difference how the law under which those rights 
are established may be opposed to the law of the State 
of Massachusetts, they are to be respected by the 
courts of Massachusetts, because they are effectual 
over the parties and subject-matter in New York, and 
because the Constitution of the United States and the 
act of Congress of May 26, 1790, assert the principle 
that the courts of Massachusetts must give full credit, 
by which is meant the same effect, to the proceedings 
in New York which that State gives to them. The 
constitutional provision which makes this declaration 
is part of article 4, and it is in immediate connection 
with its second section, which declares that ‘the citi- 
zens of each State shall be entitled to all the privileges 
and immunities of citizens in the several States.’’ The 
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meaning of this is tu prevent conflicts between courts 
of the different States over the same matters, by es- 
tablishing the rule that whatever is ‘done or decided 
in one State shall be respected in every other State, 
when properly proved before it. It is one feature of 
the general idea which is found all through the Con- 
stitution. 

These are the principles established after a most vig- 
orous contest by the case of Green v. Van Buskirk, 
twice before this court, and reported in 5 Wallace, 307, 
and 7 id. 139. In that case, both the contesting 
parties lived in the State of New York, and were citi- 
zens of that State. Each asserted a paramount title to 
certain safes which were in the city of Chicago. Green, 
although a citizen of New York, with Van Buskirk, 
levied in the State of Illinois an attachment on these 
safes, on which Van Buskirk had a chattel mortgage 
executed in the State of New York, but not recorded 
in Illinois. Green proceeded with his attachment, and 
bought the sales under it, which he converted to his 
own use in Illinois. Afterward he was sued by Van 
Buskirk, in the State of New York, for this conver- 
sion; and he set up and relied on the proceedings in 
the attachmeut suit in Illinois as a defense. The Su- 
preme Court of New York held that as between its 
own citizens, its law upon the subject of chattel mort. 
gages, which was the claim Van Buskirk had on the 
safes, should prevail, while Green insisted that the law 
of Lilinois, where the proceedings in the attachment 
took place and where the safes were, should govern. 
In the case as it first presented itself in this court, a 
motion to dismiss for want of jurisdiction was made, 
which the court overruled on the ground that the case 
was to be governed by the law of Illinois, under the 
Constitution of the United States and the act of Con- 
gress already referred to. The case afterward came on 
in 7 Wallace, upon the further question whether the 
laws of Illinois were such as to give Green a right to 
that proceeding, and the court held that they were; 
that the attachment, judgment and sale in Illinois 
were valid, and that the State courts of New York 
were bound to give them effect in the proceeding of 
Green v. Van Buskirk. The only difference between 
that case and the one now under consideration is that 
at-the time the court in Massachusetts intervened and 
undertook to prevent Butler, Hayden & Co. from pur- 
suing their case in the courts of New York there had 
been no judgment in favor of that company. But [ 
am at a loss to see why the right established by Butler, 
Hayden & Co. in the courts of New York is not as 
much to be respected, and the same effect given to it, 
according to its nature, as if the judicial proceeding 
had ripened into a judgment. It is very clear, that 
but for the injunction against Butler, Hayden & Co., 
they would have got such a judgment, and would have 
obtained their money; and, if they had been sued iu 
Massachusetts for violating the laws of Massachusetts 
on that subject, it is equally clear, according to Green 
v. Van Buskirk, that the proceedings in the New York 
court would have been a good defense. I think there- 
fore that the judgment of the court, and the princi- 
ples of the opinion, are erroneous, and are oppesed to 
the former decisions of this court. 


Frevp and HARLAN, JJ., concur in this dissent. 


——_—_—>__—_—_ 


CONTRACT —GRANT— PUBLIC POLICY—TO 
DIVIDE LAND. 


WISCONSIN SUPREME COURT, DEC. 3, 1889. 


CHIPPEWA VALLEY & S. Ry. Co. v. CHIcAGo, St. 
Paut, M. & O. Ry. Co. 


Acontract between two railroad companies, by which one of 
them, in consideration of contingent compensation, 








= a. 


among other things a part of the grant, agrees to refraip 
from applying to the Legislature for a land grant, and tp 
assist the other in getting it, is void, as against publie 
policy, though it stipulates that the means to be used ip 
securing the grant shall be reasonable and proper, 


PPEAL from Circuit Court, Dane county, The 
opinion shows the point. 


S. M. Pinney and C. M. Osborne, for appellant. 
John W. Cary, for respondent. 


Cassopay, J. This action is brought to enforce the 
specific performance of the contract or contracts get 
forth in the foregoing statement. By virtue of thos 
contracts the plaintiff claims the right to the equal uy. 
divided one-fourth of all the lands and the avails 
thereof granted to the State for the purpose of aiding 
in the construction ofa railroad from Superior to the 
junction near Veazie—a distance of about sixty-two 
miles -— and said to contain four hundred thousand 
acres of land, of the value of $2,000,000. The State 
granted all of those lands to the Portage and Superior 
company in 1874, for the purpose named and upon the 
conditions set forth in said statement; and that com 
pany continued to hold the same down to the timeof 
executing the first of said contracts, January 10, 1882, 
It had failed however to construct any portion of the 
sixty-two miles of road between Superior and the 
junction, as required by such grant, and it had also 
failed to construct any portion of the road from the 
State line at Genoa to said junction, as required by 
such grant. It was moreover then insolvent and 
wholly unable to complete any part of either of such 
roads, and the owner of nine-tenths of the bona fide 
stock of that company was then offering to sell the 
same ‘to different parties, and particularly to the Chip. 
pewa, St. Paul and Omaha companies, respectively. 
The fact of such insolvency and default on the partof 
the Portage and Superior company, and the further fast 
that the time limited in the grant for its completion 
of the entire road would expire about. May 1, 1882, had 
prior to the execution of the contract, January 10, 
1882, induced the Chippewa company ‘in its own be 
half, and in the interest of the St. Paul company aud 
the Omaha company, respectively, to apply to the 
Legislature, then about to convene, for said grant, and 
to ask that the same be conferred upon its company; 


- but in view of the fact that should these companies, 


respectively, enter into a contest before the Legisla 
ture for such grant, they might thereby defeat each 
other, and prevent any disposition of the same, it was 
deemed advisable by them to enter into an arrange 
ment whereby such ,conflicting interests should be 
harmonized, and but one road constructed over the 
proposed route, with running arrangements for both, 
as set forth in the statement made. To secure such 
objects, the written contract of January 10, 1882, was 
made and executed as stated; and thereupon, and in 
pursuance of said contract, the Chippewa and St. Paul 
companies ceased all negotiations for the purchase of 
said stock, and made no application to the Legislature 
for said grant, and rendered to the Omaha compauy 
“all such reasonable and proper assistance as they 
were able to give in the premises,"’ and * in good faith 
in all respects observed, performed, and to their ut 
most ability carried out, the terms and provisions of 
said contract;’’ that the Omaha company was th 

enabled to purchase said stock and obtain said grant 
from the Legislature by virtue of chapter 10, Laws of 
1882. The contract executed June 10, 1882, was a sub- 
stantial copy of the one executed January 10, 1882, it 
cluding dates, except as set forth in the foregoing 
statement. The validity of chapter 10, Laws of 

has recently been challenged, on the ground that the 
grant to the Portage and Superior company in 1874 gavé 
to that company the right to earn the land thereia 
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granted, and was in the nature of a contract, which 
the State Legislature could not impair, and also upon 
the ground that the Legislature passing the act had 
been influenced or misled by false representations 
made to its members respecting the intentions, finan- 
cial condition, etc., of the Portage and Superior com- 
pany. The conclusions reached by Mr. Justice Harlan, 
in an elaborate and well-fortified opinion, were to the 
effect that the question of such undue influence and 
misrepresentation was not one to be determined by 
courts or juries upon evidence; and that assuming the 
act to have been unconstitutional and void, as impair- 
ing the obligations of contracts, yet that, after the 
time for constructing the road by the Portage and Su- 
perior company had fully transpired, the Legislature 
had confirmed such revocation and resumption of the 
graut, and the conferring of the same upon the Omaha 
company by chapter 29, Laws of 1883. Trust Co. v. 
Railway Co., 39 Fed. Rep. 143. 

In this case however we must assume, what counsel 
on both sides have assumed, that chapter 10, Laws of 
1882, was a valid grant to the Omaha company. The 
right of the Portage and Superior company was, at 
most, nothing more than to earn the lands granted, 
upon the terms specified therein. The important 
question here presented for consideration is whether 
the agreements contained in the second contract, and 
here sought to be specifically enforced, are valid. We 
are all agreed that the validity of that contract stands 
upon the same basis as the first, since it was made 
without any other consideration and is substantially 
the same as the first, so modified as to include the 
Chippewa company as a third party, as it was under- 
stood in the negotiations, and at the time of making 
the originul contract, that the St. Paul company in 
fact represented the Chippewa company as well as 
itself. Especially would this be so if the Omaha com- 
pany is forced to rely for its title upon the act of 1883, 
instead of the act of 1882, as suggested in the case 
cited. The only considerations for the agreements 
here sought to be enforced are such as are specified in 
the fourth subdivision of each of the contracts. The 
mere option given in the third subdivision cannot be 
regarded as a consideration, much less a separate and 
independent consideration. The clause there into which 
the arguments have mainly been directed, as found in 
the second contract, reads as follows: ‘ In considera- 
tion of the above agreements, the said parties of the 
second and third parts hereby agree that they will not 
make any effort to procure said lands to be granted to 
them, or either of them, or aid or assist any other 
party to procure the same, except the party of the first 
part, and that they will render to said party of the 
first part all reasonable and proper assistance which 
they may be able to give in procuring said land grant 
to be given to the party of the first part by the Legis- 
lature, and will aid said party of the first part in any 
negotiations which it may set on foot with the said 
Chicago, Portage and Superior Railroad Company for 
the purpose of acquiring the same.” 

The able and learned counsel for the plaintiff insists 
that the presumption is always in favor of the 
legality of contracts, and hence that the “ effort,’ 

aid,” “assistance” and services thus agreed to be 
made, rendered and performed must be regarded 
assuch only as were not illegal, improper or vicious; 
and then it is assumed that if such effort, aid, assist- 
ance and services were lawful in themselves, then it 
was competent for the Chippewa and St. Paul com- 
panies, respectively, to contract with the Omaha com- 
Pany to make, render and perform the same. In sup- 


* Port of this contention, the same counsel suggests 


numerous things which the Chippewa and St. Paul 
companies, respectively, might innocently have done 
Under the contract. Among these, it is claimed that 
such company, “ or what is the same thing, its man-~ 





aging officers,’’. might legally and properly have re- 
frained from negotiating for the purchase of said stock 
or the property of the Portage and Superior company, 
and advised the parties in charge thereof to negotiate 
with the Omaha company; that it was competent for 
such company or its managing officers to have stated, 
either publicly or privately, to its friends, either in or 
out of the Legislature, that its interests would be ad- 
vanced by granting the Omaha company’s application 
for said grant;’’ or have stated “to any of its friends, 
or any member of the Legislature, that if the grant 
was made to the Omaha company it would have the 
effect of extending” its ‘“‘lines or the right to run on 
the Omaha road to Lake Superior; ” or expressed “‘ its 
opinion and desire and wish that this grant should be 
made to the Omaha company.” 

The fallacy of this contention, if fallacy it be, con- 
sists in assuming, that if these several things were not 
in themselves a violation of law or good morals, then 
it was competent for the Omaha company, in consid- 
eration thereof, to legally bind itself by the agreement 
in question to the effect, that in case of its obtaining 
the land grant, it would give ‘ one equal fourth part” 
thereof, also the ‘‘ right, franchises and property ”’ of 
the Portage and Superior company, and the “ contract 
of lease’ therein mentioned, as therein specified. In 
an action on acontract not to prosecute a criminal, 
the most eminent English judge who never reached a 
a higher position than chief justice of the Common 
Pleas, unless by declining to be made lord chancellor, 
approvingly quotes a text-writer, to the effect that a 
person could not bind himself legally by a ‘* promise to 
pay money toa man not to do a crime.” Collins v. 
Blantern, 2 Wils. 350. A few years later, Lord Maus- 
field, ©. J., in behalf of the King’s Bench, said: 
“Many contracts which are not against morality are 
still void, as being against the maxims of sound pol- 
icy.’ A third of a century ago this court, while con- 
ceding that an agreement for compensation for cer- 
tain services in securing the passage of an act, as for 
instance, making a public argument before a commit- 
tee of the Legislature, or before the Legislature itself, 
if permitted to do so, might be enforced, nevertheless 
held that ‘* an agreement to prosecute and superintend 
in the capacity of agent and attorney, a private claim 
before the Legislature, is against publio policy and 
void, and no action can be maintained thereon, or for 
services thus rendered.” Bryan v. Reynolds, 5 Wis. 
200. **To prosecute and superiutend my claim for cer- 
tain services, as contractor to the State, for the con- 
struction of the Portage canal,” were the words of the 
written contract. It contained however the provision 
that ‘‘such claim to be brought before the Legislature 
in such mode and manner as my said agent and attor- 
ney may choose to have the same presented ; ”’ and the 
compensation therein agreed upon was ten percent on 
the whole amount which the State might allow. In 
deciding the case, Whiton, C. J., speaking for the 
whole court, including the present chief justice, said: 
‘“¢ We know of no way by which a person who is not a 
member of the Legislature can prosecute or superin- 
tend a claim before that body, excépt by means of the 
members themselves, or some of them. He could not 
therefore comply with the contract on his part with- 
out resorting to personal solicitation with the mem- 
bers of the legislative body. We therefore think that 
the contract was, by its terms, an agreement to pay 
money for a consideration which is inconsistent with 
public policy, and that the agreement is for that rea- 
son void.” The learned counsel for the plaintiff in- 
sists that the case was wrongly decided, and we are 
asked to reconsider and overrule it, or at least distin- 
guish it from the case at bar. It is certainly incon- 
sistent with counsel’s theory of the presumptive 
legality of such contracts. Upon that theory, the 
“mode and manner” of presentation, prosecution and 
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superintendence might have been confined to such 
services as might have been legally contracted for. 

It is true, the learned chief justice writing that 
opinion only cited two adjudications in support of the 
conclusions reached; but these cases have frequently 
been sanctioned by other courts, and he certainly 
might have cited others which had been previously 
made, sanctioning the same principles. Fuller v. 
Dame, 18 Pick. 472; Hatzfield v. Gulden, 7 Watts, 152; 
Clippinger v. Hepbaugh,5 Watts & S. 315; Filson v. 
Himes, 5 Penn. St. 452; Harris v. Roof, 10 Barb. 489; 
Marshall v. Railroad Co., 16 How. 314; Wildey v. Col- 
lier, 7 Md. 273; Rose v. Truax, 21 Barb. 361. Besides, 
the case of Bryan v. Reynolds, swpra, has been ex- 
pressly sanctioned in well-considered opinions by ut 
least three courts of high authority, Powers v. Skin- 
ner, 34 Vt. 274; Lodge v. Crary, 98 Ind. 238; Sweeney 
v. McLeod (Or.), 15 Pac. Rep. 278. The case of Bryan 
v. Reynolds, supra, has also been cited approvingly in 
Melchoir v. McCarty, 31 Wis. 254. In the leading case 
of Fuller v. Dame, supra, the acts to be done, and for 
which the owner of certain lands was to pay a compen- 
sation, were the getting up of a joint-stock company, 
the purchase of such lands, and the procuring of a 
terminal depot to be located and constructed thereon 
by arailroad company. Such cases are undoubtedly 
regarded as analogous, in principle, to an agreement 
to pay compensation for procuring legislation. In that 
case there was no stipulation for secrecy, much less 
for publicity, and counsel invoked the same presump- 
tion of innocence which is here contended for. In 
considering it, Shaw, C. J., said: ‘‘It was strongly 
pressed by the counsel for the plaintiffs that when a 
contract is made in general terms, broad enough to 
include things lawful and unlawful, it shall be pre- 
sumed that they intended those only which were law- 
ful. * * * The law goes further than merely to 
annul contracts, where the obvious and avowed pur- 
pose is to do or cause the doing of unlawful acts. It 
avoids contracts and promises made with a view to 
place one under wrong influences—those which offer 
him a temptation to do that which may injuriously 
affect the rights and interests of third persons.” He 
then illustrates how a person might lawfully solicit a 
bequest or devise in favor of a friend, or lawfully pro- 
pose a marriage, but that “‘any promise of reward 
made to him to induce him to do this, or any promise 
made afterward in consideration of such service, 
would be void. This is founded upon the general con- 
sideration of fitness and expediency, Such advice and 
solicitation, in whatever form the agency may be ex- 
erted, are understood to be disinterested, and to flow 
from a single regard to the interests of the parties. 
They are lawful only so far as they are free and disin- 
terested. If such advice and solicitation, thus under- 
stood to be pure and disinterested, may be justly 
offered from mercenary motives, they would produce 
all the consequences of absolute misrepresentation and 
falsehood.” In Trist v. Child, 21 Wall. 441, similar 
illustrations were made, and it was held that ‘a con- 
tract to take charge of a claim before Congress, and 
prosecute it as an agent and attorney for theclaimant, 
* * * is void.” Then, after distinguishing such a 
contract from one for purely professional services, the 
court held: ‘Though compensation can be recovered 
for these (professional services) when they stand by 
themselves, yet when they are blended and confused 
with those which are forbidden, the whole is a unit 
and indivisible, and that which is bad destroys the 
good;”’ and hence “compensation can be recovered 
for no part.” To the same effect is Meguire v. Corwine, 
101 U. 8.113. In Wildey v. Collier, supra, the agree- 
ment for compensation, sought to be enforced, was 
for procuring favorable action of the governor; but it 
was held void, as against public policy. The court 
said: ‘The reasons are obvious. They are designed 





to protect the exercise of this power from abuse 
through the intervention of designing persons, and al- 
though in the particular instance no improper in- 
fluences may have been resorted to, the public interest 
in such questions requires that the principle should be 
enforced in all cases. * * * The same reason ap. 
plies with equal force in support of claims for obtain. 
ing the passage of laws by the Legislature.” In the 
case of Clippinger v. Hepbaugh, supra, it was said by 
the court: “It matters not that nothing improper 
was done or was expected to be done by the plaintiff. 
It is enough that such is the tendency of the contract; 
that it is contrary to sound morality and public pol- 
icy, leading necessarily, in the hands of designing and 
corrupt men, to improper tampering with members, 
and tbe use of an extraneous secret influence over an 
important branch of the government. It may not cor- 
rupt all; but if it corrupts or tends to corrupt some, 
or if it deceives or tends to deceive or mislead some, 
that is sufficient to stamp its character with the seal of 
reprobation before a judicial tribunal.” In Rose v. 
Truazx, supra, the contract under which compensation 
was sought was merely ‘‘to use his influence, efforts 
and labor in procuring the passage of a law by the Leg. 
islature;’’ but it was held to be void as against public 
policy, and as the contract was entire it was wholly 
void, and hence no recovery could be had either upon 
the contract or quantum meruit, even for legitimate 
services. To the same effect as the above cases are 
Mills v. Mills, 40 N. Y. 543; Frost v. Inhabitants of 
Belmont, 6 Allen, 152; McKee v. Cheney, 52 How. Pr. 
144; Gil v. Williams, 12 La. Ann. 219; Usher v. Me 
Bratney, 3 Dill. 885; Tool Co. v. Norris, 2 Wall. 45; Os 
canyan v. Arms Co., 103 U.S. 261; Iron Co. v. Eaten- 
sion Co., 129 id. 643. 

In speaking of the principle applicable to an agree- 
ment for compensation for procuring a contract from 
the government, in Zool Co. v. Norris, supra, Mr. Jus- 
tice Field tersely observed: ‘It (such principle) has 
been asserted in cases relating to agreements for com- 
pensation to procure legislation. These have been 
uniformly declared invalid, and the decisions have not 
turned upon the question whether improper influences 
were contemplated or used, but upon the corrupting 
tendency of the agreements.” 2 Wall. 54. On another 
page he states: ‘It is sufficient to observe, generally, 
that all agreements for pecuniary considerations to 
control the business operations of the government, or 
the regular administration of justice, or the appoint 
meuts to public offices, or the ordinary course of legis 
lation, are void, as against public policy, without 
reference to the question whether improper means 
are contemplated or used in their execution. Thelaw 
looks to the general tendency of such agreements, and 
it closes the door to temptation by refusing them 
recognition in any of the courts of the country.” 2 
Wall. 56. These principles are reasserted by the same 
learned justice in Oscanyan v. Arms Co., 103 U. 8. 261, 
264. 


In the case at bar it is urged that the efforts to be 
made, the aid and assistance to be given, and the ser- 
vices to be rendered were expressly limited by the 
contract to such as were “ reasonable and proper.” Ia 
Marshall v. Railroad Co., supra, the proposed plan of 
Marshall, which was the basis of the contract under 
which he claimed compensation for the services reli- 
dered, contained this clause: ‘‘I contemplate the use 
of no improper means or appliances in the attainment 
of your purpose. My scheme is to surround the Leg- 
islature with respectable and influential agents, whos 
persuasive arguments may influence the members to 
do you a naked act of justice. This is all.’’ He then 
illustrates by mentioning an ex-State senator and @X- 
presiding officer of that body. 16 How. 318. So in 
Lodge v. Crary, supra, the stipulation was only for 
the use of “ all proper persuasion.’’ So in Sweeney % 
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McLeod, supra, the stipulation was merely that the 

intiff would, ‘‘ by means of all legitimate impor- 
tunity and submission of evidence, to prevent the pas- 
sage of any law,”’ etc. But none of these stipulations 
were sufficient tu save either of such contracts from 
the condemnation of the respective courts. Where 
the principal object and purpose of an agreement is to 
secure, by a promise of compensation contingent upon 
success, influence upon or with members of a Legisla- 
ture, or executive or other public official, it is none 
the less vicious in its tendencies because it is therein 
stipulated that such influence shall be ‘‘ reasonable 
and proper.” The precise point is that such agree- 
ment, for such purchase of influence, is against public 
policy, and therefore improper. 

There is another consideration which has generally 
made courts more emphatic in condemnation of such 
contracts, and that is that the agreement for compen- 
sation is made contingent upon the success of the leg- 
islation or other object sought. This is illustrated and 
held in several of the cases cited. Sinceit is established 
that such contingent reward makes such contracts more 
vicious, it certainly follows that the vice becomes 
more enormous as the amount of the reward is in- 
creased. In the case at bar the share of the land grant 
contracted for is alleged to be half a million dollars, 
to say nothing of the lease and other rights contracted 
for. If such contract for one-fourth of the grant is 
valid, then upon the same priuciple, we assume, it 
would be claimed to be valid if it had been for three- 
fourths vor even nine-tenths of the grant. In bestow- 
ing the grant the Legislature were executing a trust 
upon the State by Congress. The Legislature had no 
power to pervert that trust, nor any part of it, even for 
the benefit of the State, much less for the benefit of a 
railway corporation upon which no part of the grant 
had ever been conferred, and which owed no duty in 
the construction or operation of the road in aid of 
which it was granted. The object of such grant was 
not only to aid in such construction, but to insure its 
continued operation. But to sanction such,acontract 
80 perverting one-fourth of the grant might, in wu sup- 
posed case, leave the constructing company insolvent, 
and without any ability to successfully operate the 
road. Since the intention of the Legislature is only 
ascertainable from the grant itself, it necessarily fol- 
lows that they intended to bestow the grant on the 
Omaha company alone. To sanction the contract 
therefore would be to defeat the expressed intention 
of the Legislature, and to allow the parties to the con- 
tract, in advance of the construction of any portion of 
the road, to parcel out the grant to suit themselves, 
when as a matter of fact and law, the trust could only 
be executed by the Legislature itself in the name of 
the State, as a naked trustee acquiring all its power to 
act at all directly from Congress. Of course it was 
competent for either of these corporations to refrain 
from applying to the Legislature for the grant, but the 
reasons already given, as well as the authorities here 
cited, preclude any binding contract for such competi- 
sation for so refraining. It has frequently been held 
that such a contract is against public policy, and there- 
fore void. Pingry v. Washburn, 1 Aik. 264; Gulick v. 
Ward, 10 N. J. Law, 87; Gibbs v. Smith, 115 Mass. 592; 
Gray v. Hook, 4. N. Y. 449; Atcheson v. Mallon, 43 id. 
M7. Some of the cases eited in this opinion lay stress 
on the fact that the claimant for compensation was or 
was not a member of the legal profession. A lawyer, 
engaged in the business of drawing petitions and bills, 
collecting and presenting evidence and facts by argu- 
ment or otherwise, before committees or the Legisla- 
ture itself, may undoubtedly contract for compensa- 
tion for such services. In such cases the attorney 
openly appears to all as the representative of the in- 
terested party, and no one is likely to be deceived as 
to his motives or representative character. But a 





stands ina different attitude. If such a person en- 
gages to procure or aid in the procuring of the passage 
of a bill, he necessarily contracts for lobby services. 
“A person who frequents the lobby of a house of leg- 
islation, for the purpose of influencing measures” 
therein pending, is a ‘lobby member.’’ Webst. Dict. 
To “lobby” is for a person, not belonging to the Leg- 
islature, ‘‘to address or solicit members of a legislative 
body, in the lobby or elsewhere, away from the house, 
with a view to influence their votes.’’ Id. Of course, 
the Chippewa company, and especially the St. Paul 
company, as common carriers, have been of immense 
service in developing the resources and increasing the 
value of property in our State. As such common car- 
riers, they were necessarily interested in the creation 
and successful operation of a new railway like the one 
in question. They and their respective officers and 
employees, as citizens of the State had the same inter- 
est in the enterprise that citizens in general had, and 
probably more than part of them. Still we are to re- 
member, that at the time of making the first contract, 
neither of those companies, nor the Omaha company, 
had any legal right, title or interest in or to the por- 
tion of the land grant in question, and were as 
strangers to the then proposed legislation. True, either 
or any other railway company was at liberty to apply 
for the grant, but the Legislature, in its wisdom, was 
perfectly free to refuse or grant such application. The 
grant was to the Omaha company alone. Neither of 
the other companies is in any way connected with it, 
unless it be by virtue of the contract in question. If 
then they are entitled to any portion of that grant, it 
is by reason of the agreement therein to make the ef- 
forts, give the aid and assistance, and render the ser- 
vices stipulated in procuring said land grant to be 
given the Omaha company. But what efforts could 
they make, what aid or assistance could they give, 
what services could they render, except such as are 
justly characterized as “lobbying?’’ If one railway 
company may thus legally contract with another rail- 
waycompanyfor contingent compensation in considera- 
tion of such efforts, aid, assistance and services, then 
it may make similar contracts with private individ- 
uals or municipal or other corporations, asking legis- 
lative action. If corporations could so legally contract, 
then it would be competent for individuals to do the 
same. Weare not stating what is likely to occur, but 
what would be the probable tendency of sanctioning 
the validity of such a contract. Besides, the powers 
of every corporation are limited to such as are ex- 
pressed in its charter or named in the statutes, and 
such implied powers as are necessary or convenient to 
carry into execution those which are thus expressed. 
It is enough to kuow that these do not include the 
making of lobbying contracts for contingent compensa- 
tion for procuring legislation respecting matters in 
which such corporation has no more concern than the 
people generally. In the matter of disposing of land 
grants, as in all other matters of legislation, it is im- 
portant, to the continued welfare of the State and all 
its citizens, that all improper avenues of approach 
should be effectually closed. In two of the cases cited 
Mr. Justice Field, speaking of the duties of members 
of legislative bodies and public officers, asserts what 
ought to go without saying, that ‘all such positions 
are trusts, to be exercised from considerations of duty 
and for the public good. Whenever other considera- 
tions are allowed to intervene and control their exer- 
cise, the trust is perverted and the community suf- 
fers.” He then declares, in effect, that personal in- 
fluence in such matters is *‘ not the subject of bargain 
and sale,” that it “is not a vendible article in our 
system of laws and morals, and the courts ef the 
United States will not lend their aid to the vendor to 
collect the price uf the article.” 103 U.S. 273, 274; 2 
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Wall. 56. These maxims of legislative and official pro- 
priety and duty, it is believed, are as old as our gov- 
ernment, and it may be safely assumed that they will 
never be brought into disrepute by the American 
courts. To properly aid in wielding the sovereign 
power of a great people, under the sanction of an oath, 
presupposes freedom from any and all extraneous bias 
and purchased influence. They imply continued vigi- 
lance for the public weal and the faithful performance 
of every public duty. In the execution of such official 
trusts, no favors can be secured and no obligations 
incurred. 

For the reasons given we must hold the contract 
void. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ABATEMENT AND REVIVAL— DEATH OF PARTY.—(1) 
An action to recover the amount of a claim against a 
manufacturing company, on the ground of the failure 
of defendant, as its trustee, to make and file an annual 
report as required by the New York Manufacturing 
Act of 1848, isa penal action, which would abate on 
the death of either party before verdict. Stokes v. 
Stickney, 96 N. Y. 323; Brackett v. Griswold, 103 id. 
425; Blake v. Griswold, 104 id. 613. (2) But where de- 
fendant in such action dies after judgment in favor of 
plaintiff has been reversed in the General Term, and 
an appeal therefrom been taken by plaintiff, plaintiff 
is entitled to have defendant’s representatives substi- 
tuted, and the appeal determined, though there cannot 
be a new trial. Wood v. Phillips, 11 Abb. Pr. (N. 8.) 
1. (3) Code of Civil Procedure of New York, section 
764, providing thatafter verdict in an action, for per- 
sonal injury, the action does not abate, etc., does not 
control such a case, but has reference to the death of 
party after verdict, and before judgment. String- 
ham v. Hilton, 111 id. 188. Jan. 14, 1890. Carr v. 
Risher. Opinion by Earl, J. 


ACTION — HUSBAND AND WIFE — SERVICE OF SUM- 
mons.— Before 1848, service of summons in an action 
to foreclose a mortgage given by a husband and wife 
on land of the husband was sufficient if made on the 
husband, to bar the wife’s dower interest, though she 
was an infant. The only interest which the plaintiff 
had was an inchoate right of dower in the mortgaged 
land. That arose simply from her status as wife, and 
gave her no separate estate. Chancellor Kent stated 
the rule in Ferguson v. Smith, 2 Johns. Ch. 139, to be 
“‘that the service of a subpoena against husband and 
wife on the husband alone is a goud service on both; 
and the reason is that the husband and wife are one 
person in law, and the husband is bound to answer for 
both. * * * But where the plaintiff is seeking re- 
lief out of the separate estate of the wife it has been 
deemed necessary in a late case (Jones v. Harris), 9 
Ves. 488, that the wife should be served.’’ See also 
Leavitt v. Cruger, 1 Paige, 422. This is the exception 
to the rule, which required personal service upon an 
infant defendant. The merger of the legal identity of 
the wife in that of the husband is not affected by the 
question of her age. The legal unity is not dependent 
upon the fact of the wife’s majority. Therefore, when 
service was made upon the husband, in accordance 
with the rule then in force, the court acquired juris- 
diction to proceed against both. The theory of the 
chancery practice was to secure jurisdiction over the 
person of the infant defendant; and it was effected, in 
all cases except in that of an infant wife, by a personal 
service of the writ. Thereupon the infant was bound 
to apgear, and to have a guardian appointed. In case 
of his neglect to do so, and of no application in his be- 
half, the court would proceed to make the appointment 





of itself, or when set on motion by complainant. Hind 
Pr. tit. “Appearance; ’’ 1 Barb. Ch. Pr. 127. Butin the 
case of au infant wife, and where her separate Property 
was not the subject of the proceeding, no guardian 
was necessary; for the husband was bound to appear 
for both, through his solicitor, and to put ina joint 
answer. If she refused to join in the answer, the bus. 
band could show the fact of her refusal, and would be 
permitted to answer separately. Upon this subject | 
may refer to the cases of Foxwist v. Tremaine, 2 
Saund., at page 213; Chambers v. Bull, 1 Anstr. 269; 
Ferguson v. Smith, supra, and Leavitt v. Cruger, supra, 
and to the works on chancery practice. In Foote y, 
Lathrop, 53 Barb. 183, a wife sought to avoid a judg. 
ment of foreclosure and sale taken against her in 1857 
on the ground that she was then confined as insane, 
and was not personally served with process. Marvin, 
J., speaking for the General Term in the case, in gus. 
taining the order denying her motion, relied solely on 
the cases of Ferguson v. Smith, supra; Leavitt y. 
Cruger, supra, and Eckerson v. Vollmer, 11 How. Pr. 
42. Jan. 14, 1890. Feitner v. Lewis. Opinion by Gray, 
J. Reversing 1 N. Y. Supp. 1. 


APPEAL—FALSE REPRESENTATIONS—DAMAGES.— (I) 
In an action for false representations, inducing the 
purchase of certain stock, where an instruction as to 
the measure of damages erroneously assumes that the 
value of the stock is not in dispute, the error may be 
taken advantage of under a general exception, without 
specifically requesting a submission of the question of 
value to the jury, the right to have it submitted not 
having been waived. (2) Where the evidence as to the 
value of the stock is conflicting, the question should 
be submitted to the jury; and it is error to charge 
that the measure of damages is the amount paid for 
the stock, with interest, on the assumption that itis 
worthless, even though plaintiff offers to restore it. 
The action was plainly one for deceit, and the measure 
of damages in cases of that character is full indemnity 
for the loss sustained. The representations inducing 
the purchase being false in fact, must be made good 
in their pecuniary consequences. Accordingly the 
party defrauded is entitled to be made pecuniarily as 
well off as if the representations had been true, and 
this is accomplished by allowing to him as damages a 
sum of money equal to the difference between the 
value of the property as it was in fact, and the vulue 
as it would have been if the representation had been 
true. Krumm v. Beach, 96 N. Y. 398-406; Whitney 
v. Allaire, 1 id. 305. A person who has been induced 
by fraudulent representations to become the purchaser 
of property has, upon discovery of the fraud, three 
remedies open to him. He may rescind the contract 
absolutely, and sue in an action at law to recover the 
consideration parted with upon the fraudulent con- 
tract. To maintain such an action, he must first re- 
store, or offer to restore, to the other party, whatever 
may have been received by him by virtue of the con- 
tract. Gould v. Bank, 86 N. Y. 75; Thayer v. Turner, 
8 Metc. 550; Evans v. Gale, 17 N. H.573. He may also 
bring an action in equity to rescind the contract, and 
in that action have full relief. Allerton ¥. Allerton, 
50 N. Y. 670. Such an action is not founded upon & 
rescission, but is maintained for a rescission, and it is 
sufficient therefore for the plaintiff to offer in his com- 
plaint to return what he has received, and make tender 
of it on the trial. Lastly, he may retain what he has 
received, and bring an action at law to recover the 
damages sustained. This action proceeds upon au 
affirmance of the contract, and the measure of the 
plaintiff's recovery is the difference between the value 
of the article sold and whatit should be according to 
the representations. Krumm v. Beach, supra. As 
already stated, this action was of the latter class. No 
equitable case was made by the complaint, and 0 
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equitable relief sought. The contract had not been 
rescinded, and the judgment asked for was for dam- 

It was not competent therefore, under the case 
made by the pleadings, for the plaintiff to restore the 
stock to the defendant, and the offer had no effect on 
the measure of the plaintiff's recovery. The charge of 
the court therefore was erroneous. Second Division, 
Jan. 14, 1890. Vail v. Reynolds. Opinion by Brown, 
J. Reversing 42 Hun, 647. 


CARRIERS OF PASSENGERS—PROVINCE OF JURY.—In 
an action against an elevated railway company for 
personal injuries, there was evidence that the platform 
of the station, on which passengers alighted from de- 
fendant’s cars, was built on a curve, so that a car in 
stopping there touched it at a tangent, leaving a space 
of fourteen inches between the steps of the car and the 
platform. Plaintiff, who was a passenger on one of the 
cars, in attempting to step from the car to the plat- 
form, stepped into this space, which was open and un- 
guarded, and was left in comparative darkness, and was 
severely injured. She was uufamiliar with the locality, 
having never gotten off there before. Held, that the 
questions of negligence and contributory negligence 
were for the jury. Second Division, Jan. 14, 1890. 
Boyce v. Manhattan Ry. Co. Affirming 54 N.Y Super. 
Ct. 286. 

DEED—EXECUTION—EVIDENCE.— The facts that the 
record of an instrument of conveyance shows no seal, 
and that following the grantor’s name appears a dash, 
which an employee in the register’s office testifies was 
the customary mark to indicate that an instrument 
was not sealed when recorded, do not support a find- 
ing that the instrument was not sealed when deliv- 
ered, where it appears that when examined, three 
years after its date, it bore a seal, and was then again 
recorded, and there is a declaration in both the instru- 
ment and attestation that it is sealed. The first record 
by reason of the omission upon it of any mark of a 
seal, failed to constitute evidence of the conveyance 
of the legal title, or to operate as notice to that effect 
to others, who might subsequently become interested 
in the property. Frost v. Beekman, 1 Johns. Ch. 288; 
18 id. 544; Insurance Co. v. Dake, 87 N. Y. 257, 263; 
Shepherd v. Burkhalter, 13 Ga. 443; Chamberlain v. 
Bell, 7 Cal. 292; Halloway v. Platner, 20 Iowa, 121; 
Taylor v. Harrison, 47 Tex. 454. Assuming that this 
first record purported to represent a conveyance 
within the statute (1 R. S. 762, § 38), it did not operate 
as notice that the legal title to the premises was con- 
veyed by Mrs. Ferris to Rowe. It appeared in terms 
to represent a conveyance of the equitable title for 
a consideration paid. Tarbell v. West, 86 N. Y. 280. 
In Switzer v. Knapps, 10 Iowa, 72, where it was said 
that “the copy of a deed, without any mark indi- 
cating a seal, is evidence that there was none.’’ In that 
case the record relied upon to prove a conveyance, and 
thus establish a title, gave no indication of a seal; and 
for that reason it was held insufficient evidence of a 
conveyance; aud beyond that, no question arose as to 
its character aud effect as evidence. The dash appear- 
ing on the record in question, with the testimony in 
relation to it, adds substantially nothing material by 
way of evidence bearing upon the fact whether the 
couveyance was sealed. The person who made the 
record was not produced as a witness, nor does it ap- 
pear by whom or when the dash was made. The fact 
that it was usual or customary in the office to make 
such a mark when there was no seal upon a recorded 
instrument is not sufficient legitimately to produce 
the inference, as evidence, that it was in this instance 


"Made for that reason. It was no part of the record. 


But the deed, when examined, three years after it was 
made, had upon it a seal, which is represented by the 
Tecord then made. If the previous record had not 
been made, it would probably not be claimed that the 








appearance then of the seal upon the conveyance 
would not have been sufficient evidence that it was 
there at the time of delivery. Such would have been 
the apparent effect. Ball v. Taylor, 1 Car. & P. 417. 
That situation was, and without the seal would not 
have been, consistent with the declaration of the 
grantor and of the subscribing witness, appearing upon 
the instrument, to the effect that it was sealed, which 
in connection with the fact that when afterward found 
and recorded, a seal was upon it, requires the conclu- 
sion that it was sealed at the time of delivery, unless 
there was some evidence interrupting the way to such 
conclusion. Le France v.’ Richmond, 5 Sawy. 603; 
Starkweather v. Martin, 28 Mich. 471; Geary v. City 
of Kansas, 61 Mo. 378; Mining Co. v. Mining Co., 16 
Nev. 302; Jones v. Martin, 16 Cal. 165; In re Sandi- 
lands, L. R., 6C. P. 411; Williams v. Sheldon, 10 Wend. 
654. The view taken of the effect of the first record as 
evidence upon this question is that it furnishes no af- 
firmative evidence of the absence of a seal at the time 
it was made, requiring, for the support of the fact that 
the conveyance was duly sealed, evidence that the 
seal appearing upon it was not surreptitiously placed 
there after that record was made. There is no circum- 
stance of suspicion tending in that direction, unless it 
arises from the omission of the mark of a seal on the 
record. When the fact that there was a seal upon the 
conveyance appeared, as it did, the effect of the record 
in that respect was in its failure to represent it as 
sealed, rather than as evidence that it was without 
seal at the time the delivery and record were made. 
The record failed to show that there was a seal upon 
the instrument at the time the record was made; and 
afterward, when it was produced having a seal, the 
presumption was that the seal was upon it at the time 
of delivery, and had continued there. Grantees are 
not supposed to examine the records of their deeds to 
see that they are correctly made; nor, since the 
registry statutes, are the title-deeds supposed to pass 
from prior to subsequent grantees. If the effect of 
records as evidence should be deemed so extended as 
to make those of conveyances evidence per se to over- 
come something essentially appearing in the original 
and not in the record, it may be seen that much em- 
barrassment might result from errors of omission of 
clerks and registers, to parties holding property under 
recorded conveyances, especially after the opportunity 
is gone to furnish any proof on the subject other than 
that which the original instrument may supply. Sec- 
ond Division, Jan. 14, 1890. J'odd v. Union Dime Sav- 
ings Inst. of New York. Opinion by Bradley, J. Re- 
versing 44 Hun, 623, mem. 


LANDLORD AND TENANT— EXPIRATION OF TERM.— 
Tenants who enter into possession of demised prem- 
ises under a void lease become tenants from year to 
year from the time of their entry, and the time of 
termination of their tenancy is not governed by the 
designation in the lease of the time in the year when 
the term shall expire. Reeder v. Sayre, 70 N. Y. 180; 
Laughran v. Smith, 75 id. 205. It is contended by the 
defendants’ counsel that inasmuch as the end of the 
term designated by the terms of the lease was the Ist 
of August, 1886, that was the time when the yearly 
tenancy, in contemplation of law, terminated, and 
therefore the surrender was properly made on the Ist 
of August, 1885. It is urged that this view is in har- 
mony with the recognized principle, that although the 
lease was invalid, the agreement contained in it regu- 
lated the terms of the tenancy in all respects except 
as to the duration of the term, and Doe v. Bell, 5 
Term R. 471, is cited. There a farm was, iu January, 
1790, let by a parol lease, void by the statute of frauds, 
for seven years; the lessee to enter upon the land 
when the former tenant left, on Lady Day, and into 
the house on the 25th of May following, and was to 
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quit at Candlemus. He entered accordingly, and paid 
rent. A notice was served upon the tenant September 
22, 1792, to quit on Lady Day. Iu ejectment brought 
against him, it was claimed on the part of the lessee 
that his holding was from Candlemas, and therefore 
the notice was ineffectual to terminate the tenancy. 
Lord Kenyon, in deciding the case, said and held that 
“it was agreed that the defendant should quit at Can- 
dlemas; and though the agreement is void as to the 
number of years for which the defendant was to hold, 
if the lessor chose to determine the tenancy before the 
expiration of the seven years, he can only put an end 
to it at Candlemas.’’ That case has in several 
instances been cited by the courts of this State upon 
the question of the force remaining in the terms of the 
agreement embraced in avoid lease. And in Schuyler 
v. Leggett, 2 Cow. 663, it was remarked by Chief Jus- 
tice Savage, in citing it, that such an agreement “‘ must 
regulate the terms on which the tenancy subsists in 
other respects; as the rent, the time of the year when 
the tenant must quit,” etc. And the citution was re- 
peated to the same effect by the chief justice in People 
v. Rickert, 8 Cow. 230. The question here did not arise 
in either of those two cases, nor can they be treated as 
authority that the time for termination of a tenancy 
from year to year, in any year other than that of the 
designated expiration of term, is governed by such 
designation in a void lease for more than one year 
rather than by the time of entry. The effect sought 
to be given in the present case to the case of Doe v. 
Bell is not supported by English authority. In Berrey 
v. Lindley, 3 Man. & G. 498, the tenant entered into 
possession of premises under an agreement void by the 
statute of frauds, by the terms of which he was to hold 
five years and a half from Michaelmas. Several years 
after his entry, and after expiration of the period 
mentioned in the agreement, the lessee gave notice to 
his landlord to terminate the tenancy at Michaelmas. 
It was there contended on the part of the latter, and 
Doe v. Bell was cited in support of the proposition, 
that the time designated in the agreement for the ter- 
mination of the tenancy governed in that respect. 
But the conrt decided otherwise, and held that the 
notice was effectual to terminate the tenancy. The 
views of the court there were to the effect, that al- 
though the tenancy was from year to year, the tenant 
might without notice have quit at the expiration of 
the period contemplated in the agreement, but having 
remained in possession and paid rent subsequently to 
that time, he must be considered a tenant from year 
to year with reference to the time of the original 
entry. The same principle, in respect to holding over 
a term, was announced in Doe v. Dobell, 1 Adol. & E. 
(N. 8.) 806, where it was said that “ inall cases the cur- 
rent year refers to the time of entry, unless the par- 
ties stipulate to the contrary.”’ The doctrine of the 
English cases seems to be that a party entering under 
a lease, void by the statute of frauds, for a term, as 
expressed in it, of more than one year, and paying 
rent, is treated as a tenant from year to year from the 
time of his entry, subject only to the right to termi- 
nate the tenancy without notice at the end of the 
specified term; and to that extent, and for that pur- 
pose only, the terms of the agreement in such case 
regulate the time to quit. This right is held to be re- 
ciprocal. Doe v. Stratton, 4 Bing. 446. That proposi- 
tion is not without sensible reason for its support. The 
lease for more than one year, unless made in the man- 
ner provided by the statute, cannot be effectual to 
vest the term in the lessee; yet in other respects the 
rights of the parties may be determined by its terms, 
so far as they are consistent with its failure to create 
any estate or interest in the land, or any duration of 
term for occupancy by the lessee, and that principle is 
properly applicable to such leases. Porter v. Bleiler, 
17 Barb. 154; Reeder v. Sayre, 70 N. Y. 184; Laughran 
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v. Smith, 75 id. 205, 209. This view does not aid the 
defendants. They become tenants from year to 
as from the time of their entry; and although, by 
virtue of the terms of the agreement in that re 
spect in the lease, they may have been at liberty to 
quit on the Ist of August, 1886, if they had remained 
until then, such time in that or the year previons 
could not be treated as the end of any year of the tep. 
ancy. The defendants having entered upon the sep. 
ond year from the time of the original entry, it was 
not within their power to terminate their relation or 
liability as tenants until the end of the then current 
year, which did not terminate until the 1st of March 
was reached. Second Divison, Jan. 14, 1890. Coudert 
v. Cohn. Opinion by Bradley, J. 


TAXATION—EXEMPTION—RELIGIOUS SOCIETY.—It jg 
only an incorporated religious society which is enti- 
tled to the benefits conferred by the act of New York 
of 1852, chapter 282, section 1, providing that the ex. 
emption from taxation of a school-house or building 
for public worship shall not apply to any such building 
in the city of New York, unless the same shall be ex- 
clusively used forsuch purposes, and exclusively the 
property of areligious society. The provision above 
quoted is not happily worded, and its precise scope 
and meaning are not entirely clear; and its language 
has given some trouble to those who have had to deal 
with it. Association v. Mayor, etc., 38 Hun, 693. It 
was apparently the purpose of the act of 1852 to limit 
and confine in the city of New York the exemptions 
contained in the Revised Statutes, and not to extend 
them; and hence the qualifying words, “‘ exclusively 
used for such purposes, and exclusively the property 
of a religious society,’’ were added. But without un- 
dertaking to give a precise construction to these quali- 
fying words, we think this, at least, is clear: that be- 
fore a school-house can be exempted it must belong 
to the public school system of the city, or be “ exclus- 
ively the property of a religious society.’’ We have 
therefore only to determine whether this school-house 
belonged to a religious society. We will assume that 
it belonged to the society at the time called the 
‘Church of St. Monica,” although the legal title was 
held either by the insurance company or Father 
Dougherty. But that was an unincorporated society, 
and not, we think, such a society as the law-makers 
meant to include in the words “religious society,” 
used in the act of 1852. They evidently had in mind 
religious societies incorporated under the act of 1813, 
entitled an act “to provide for the incorporation of 
religious societies,’ or under some one of the other 
numerous acts for the same purpose. The words 
“religious society,’? when used in the laws of this 
State, as they frequently are, generally have reference 
to an incorporated religious society. It cannot be 
supposed that it was the legislative intention that any 
number of persons could come together for some relig- 
ious purpose and set upaschool, and then claim the 
exemption. In using the words ‘religious society,” 
it is most probable that the law-makers had in mind 
some legal entity capable, as such, of taking and hold- 
ing property, and popularly known as a “‘ religious 8- 
ciety.” Jan. 14, 1890. Church of St. Monica v. Mayor, 
etc., of the City of New York. Opinion by Earl, J. 


VENDOR AND PURCHASER—TITLE—COVENANTS.—(1) 
A mutual covenant by the owner of a lot with the ad- 
joining owners, that twelve feet in front of each of 
their lots shall not be built upon, but shall be left open 
for court-yards, constitutes an incumbrance on thelot, 
and if it impairs its value, it will excuse specific pet 
formance of acontract for the purchase of the lot, 


which was to be conveyed free and clear of all incum-> 


brances. Lattimer v. Livermore, 72 N- Y. 174; Tras 
tees v. Lynch, 70 id. 440; Insurance Co. v. Insurance 
Co., 87 id. 400; Perkins v. Coddington, 4 Robt. 647. @) 
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Where, in a suit to compel such specific performance, 
the trial court has found that the incumbrance did 
damage the lot in its marketability, and the Geueral 
Term has affirmed the finding, there being some evi- 
dence to support it, such finding will not be reviewed 
in the Court of Appeals. (3) Where acontract is en- 
tered into for the sale of land free and clear of all in- 
cumbrances, and afterward it is found that the vendor 
cannot convey such title, the vendee is entitled to re- 
cover the percentage paid at the time of the purchase, 
and the expense incurred by him in the examination 
of title, etc. Cockcroft v. Railroad Co., 69 N. Y. 201. 
(4) The fact that the finding of the trial court, that 
the vendee did not have notice of the incumbrance, 
was without evidence to support it, is no ground for 
reversing the judgment in his favor, since it is an im- 
material fact. Jan. 14, 1890. Wetmore v. Bruce. Opin- 
fon by Parker, J. Affirming 54 N. Y. Super. Ct. 149. 


———— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

InSURANCE—CONDITION—VACANCY.—A policy of in- 
surance on a dwelling-house and a house to let, which 
stood close together, provided that “if the above 
premises shall become vacant or unoccupied * * * 
this policy shall cease,” etc. The insurance was for 
separate sums, but the consideration paid was a gross 
sum. The buildings were destroyed when the dwell- 
ing-house alone was occupied. Held, that the contract 
was indivisible, and that the premises were not va- 
cant, within the policy, so as to discharge the company 
from liability for loss of the other house. The con- 
struction of this and similar clauses in policies of in. 
surance has often received judicial consideration; and 
there is perhaps no question upon which the conflict 
between different courts is more clearly defined. An 
examination satisfies us that the cases decided in dif- 
ferent courts cannot be harmonized; aud we have at- 
tempted to ascertain and follow those most in conso- 
nance with correct principle. The learned judge who 
tried this cause, following one line of decision, seems 
to have considered that the clause should be construed 
in the same way, in this contract, as a like provision 
would be construed in a several policy on each of the 
subjects insured. In other words, that the contract, 
though entire in form, is divisible in substance. That 
it was competent for the parties to make such a con- 
tract is conceded. That they so intended is not obvi- 
ous from the clause under consideration. The natural 
significance of the terms employed is that if the entire 
premises should become vacant the entire policy 
should cease during such vacancy. If the parties had 
intended to make a separate contract as to each sub- 
ject of the contract, their purpose might have been 
easily accomplished by saying that if the premises, or 
any part thereof, should become vacant, the insurance, 
pro tanto, should cease. Such intention is often so 
manifested in similar policies; and we see no reason 
why it would not have been done in this case, if it had 
been entertained. Mr. Parsons says: “If the con- 
sideration to be paid is single and entire, the contract 
must be held to be entire, although the subject of the 
contract may consist of several distinct and wholly 
independent items.” 2 Pars. Cont. 519; Johnson v. 
Johnson, 3 Bos. & P. 162; Miner v. Bradley, 22 Pick. 
457. In the case of McClurg v. Price, 59 Penn. St. 420, 
it issaid: “If the consideration is single, the contract 
is entire, whatever the number or variety of the items 
embraced in its subject.’’ Our attention is called to 
no case in which the correctness of this statement of 
the general rule is denied or questioned. It has been 
stated and approved by many authors and courts. 
Bat it is said that “a policy of insurance is a contract 





so different from those in which these general rules 
have been laid down that it is doubtful whether they 
can be applied to this peculiar contract, or in what 
manner the application of them should be made.” 
Quarrier v. Insurance Co., 10 W. Va. 530. In what the 
difference consists, or why those general rules which 
the wisdom of our jurisprudence has formulated to 
govern in the consideration of contracts should not be 
applied in construing insurance policies, is not stated, 
nor apparent to us. Wecan see no good reason why 
a contract which, if made between individuals, would 
be entire, should be divisible if made between an indi- 
vidual and an insurance company. Mr. Wood and Mr. 
May each seems to think that the general rule applies 
to insurance policies; and that, where the amount of 
insurance is apportioned to distinct items, but the pre- 
mium paid is gross, the contract is entire. May Ins., 
§§ 189, 277; 1 Wood Ins. 384. This view is sustained by 
the courts of last resort in the States of Maine, Massa- 
chusetts, Pennsylvania, Maryland, Virginia, Wiscon- 
sin, Michigan and Minnesota. It receives support 
from the courts of New Hampshire and Vermont, al- 
though not expressly approved by them; and the Su- 
preme Court of West Virginia, in a case much like the 
one before us, held the contract entire. Day v. Insur- 
ance Co., 51 Me. 91; Lovejoy v. Insurance Co. 45 id. 
472; Richardson v. Insurance Co., 46 id. 394; Fries- 
muth v. Insurance Co., 10 Cush. 587; Kimball v. In- 
surance Co., 8 Gray, 33; Lee v. Insurance Co., 3 id. 583; 
Gottsman v. Insurance Co., 56 Penn. St. 210; Associa- 
tion v. Williamson, 26 id. 196; Insurance Co. v. As- 
sum, 5 Md. 165; Bowman v. Insurance Co., 40 id. 620; 
Moore v. Insurance Co., 28 Gratt. 508; Hinman v. In- 
surance Co., 36 Wis. 159; Schumitsch v. Insurance Co., 
48 id. 26; Insurance Co. v. Resh, 44 Mich. 55; Plath vy. 
Association, 23 Minn. 479; McGowan v. Insurance Co., 
54 Vt. 211; Baldwin v. Insurance Co., 60 N. H. 422; 
Bryan v. Insurance Co., 8 W. Va. 605. Opposed to this 
view, we find decisions of the courts of last resort in 
the States of New York, Illinois, Missouri, Kentucky 
and Nebraska, and the decision before referred to, in 
Quarrier v. Insurance Co., supra. Merrill v. Insurance 
Co., 73 N. Y. 462; Insurance Co. v. Anapow, 51 
Til. 283; Insurance Co. v. Lawrence, 4 Metc. (Ky.) 
9; Koontz v. Insurance Co., 42 Mo. 126; Loehner 
vs Insurance Co., 19 id. 628; Insurance Co. v. Schreck, 
43 N. W. Rep. 340. The force of the Kentucky case is 
much impaired by the fact that it relied on the case of 
Clark v. Insurance Co., 6 Cush. 342, which has never 
been followed in its own State, but impliedly over- 
ruled in several later cases. The New York Supreme 
Court hadfheld such contracts entire before the case of 
Merrill v. Insurance Co., swpra, was decided (Smith v. 
Insurance Co., 25 Barb. 497); and since then the Supe- 
rior Court of the State has held such a contract entire 
(Herrman v. Insurance Co., 45 N. Y. Super. Ct. 402). 
The case of Merrill v. Insurance Co., supra, is placed 
upon the fact that there was a separate valuation of 
the subjects of insurance. It is more reasonable, we 
think, to hold that the sole effect of the apportion- 
ment of the amount of insurance to the different sub- 
jects insured is to limit the extent of the insurer's 
risks upon each item to the amount named. It cannot 
be said to make a several contract as to each subject 
of insurance; for a consideration is necessary to each 
contract, and, the consideration being in gross, there 
is no way to apportion it to the several contracts, so as 
to sustain each by its proper consideration. It would 
not do to apportion it according to the amount of the 
risks upon the different items; for it is not true that 
the rates are uniform, but they vary according to the 
hazard ofthe risk. This court, in the case of Jackson 
v. Jones, 22 Ark. 158, held a contract to sell one thou- 
sand five hundred bushels of wheat at forty cents per 
bushel to be an entire contract. There the subject of 
the contract was divisible and the consideration ap- 
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portionable; but the parties had manifested a desire 
to make one contract, and not one thousand five hun- 
dred, and the court declined to substitute, by con- 
struction, other contracts for the one made by them. 
That contract was much more favorable to the conten- 
tion of the appellee than the one we are considering. 
The undertakings of the appellee are divisible, and 
might be the subject of several contracts; but the con- 
sideration paid by the appellant was not divisible, 
upon any basis disclosed by the contract, and there 
could not bea division into several contracts, unless 
there could be an apportionment to each of its appro- 
priate consideration. Determined by the ordinary 
rules, this contract was entire. We see no reason why 
it should be determined by any other rule. As it was 
entire, the two houses comprised the premises; and, 
80 long as one of them was occupied, the policy was 
not suspended. Ark. Sup. Ct., Nov. 23, 1889. Mc- 
Queeney v. Phenix Ins. Co. Opinion by Hemingway, J. 


NOTES. 


T is common kuowledge that atrated waters, such 
as soda-water and lemonade, are manufactured by 
injection of carbonic acid gas; but, until Mr. Her- 
mann Graeger was summoued to the Mansion House, 
we had no idea that any sparkling wine was made in 
the same way. Certainly the 2s. 6d. a dozen import 
duty levied by the chancellor of the exchequer on 
champagne and other sparkling wines has always ap- 
peared to us at least an onerous and vexatious impost; 
but the genius of the tradesman is great, and for con- 
triving to evade this duty without committing any 
breach of law we are inclined to applaud Mr. Graeger. 
His method of so doing is extremely ingenious. He 
gets still wine imported from Epernay, the Moselle dis- 
trict, the Rhine district, and Burgundy, and meta- 
morphoses it at his place at Clapton into sparkling 
wine by the above simple process. In doing so he has 
shown himself very clever, and has committed no 
breach of the law. Unfortunately, for humanum est 
errare, one part of his method has erred. He affixed to 
the bottles, in which he sold this sparkling champagne, 
hock and Burgundy, labels, which the court held in- 
dicated that the wine was imported sparkling, so that 
an offense was committed against the Merchandise 
Marks Act, for which Mr. Alderman Davies fined Mr. 
Graeger £20. Mr. Goldberg, solicitor, who appeared 
for Mr. Graeger, promised that every objectionable 
label should be destroyed, and that in future the labels 
should bear such indications as would show that the 
wine was mude sparkling in this country. We do not 
doubt that Mr. Goldberg’s promise will be duly ob- 
served, but we may be permitted to doubt the allega- 
tion made by him that “‘ the wine was not only as good 
as the other, but better.’’ Possibly it is to his taste. 
Ezxperto credite. However that may be, it is the duty 
of our magistrates to see that the Merchandise Marks 
Act is most stringently enforced, and we are pleased 
that Mr. Alderman Davies is also of that opinion.— 
London Law Journal. 


‘Lord Justice Cotton and his two colleagues in Court 
of Appeal No. 2 experienced grievous annoyance from 
the peculiar handwriting of a document placed before 
them for perusal on Monday last. The peculiarity con- 
sisted in the fact that the words and letters were writ- 
ten sloping backward to the left instead of being 
sloped in the usual manner. Without seeing a docu- 
ment so written, it is hard to realize its unpleasant 
effect on the eye. The strictures of the learned judges 
on this unusual calligraphy almost amounted to a threat 
of pains and penalties on the offender.” Paid it back- 
handed compliments, we suppose. 





NEW BOOKS AND NEW EDITIONS, 


10 AMERICAN STATE KEPORTs. 

This volume contains the leading cases from 117-118 
Ind., 40 Kans., 81 Me., 97 Mo., 64 N. H., 13 N.Y 
123-124 Peun. St., 87 Tenn., 71 Tex. and 84 Va. The 
selection of the cases is good, while the annotation is 
all that can be desired. The series should find a plac 
in every lawyer’s library. 


—_—__.—____. 
COURT OF APPEALS DECISIONS. 


| or following decisions were handed down Tug. 
day, March 11, 1890: 


FIRST DIVISION. 

Order of the General Term and of the commission. 
ers reversed, with costs in this court and the Supreme 
Court—People, ex rel. Matthew Hogan, appellant, y, 
Stephen B. French and others, respondents.—Ap. 
peal dismissed with costs—Edgar C. Davis, respond. 
ent, v. Rome, Watertown and Ogdensburg Railroad 
Company; Byron H. Garland v. Same; Elisha Gar- 
rison v. Same.——Order affirmed with costs—People, 
ex rel. Patrick McAleer, appellant, v. Stephen B. 
French and others.——Order affirmed with costs—Iy 
re application of Alfred Roe and another.— Appeal 
dismissed with costs—Rollin Tracy, respondent, rv. 
Matthew Byrne, appellant.——Order affirmed with 
costs—Marietta Bank, respondent,v. Bushwick Chemi- 
cal Works, appellant.——Order and judgment affirmed 
with costs—People, ex rel. Ellen Nostrand, v. Thomas 
A. Wilson and others.——Order affirmed with costs— 
Augusta G. Genet, respondent, v. D. and H. Canal 
Company, appellant.——Appeal dismissed with costs— 
Josephine M. McBride, respondent, v. Robt. P. Me. 
Bride, appellant.——Order affirmed with costs—In re 
application of Wm. Van Amee, as receiver.—Judg- 
ment reversed and judgment ordered for plaintiff 
upon the demurrer with costs in all courts, unless the 
defendant shall within thirty days from the filing of 
the remittitur in the court, pay the costs subsequent 
to the service of the demurrer and interpose an an- 
swer to the complaint—Bernard Casserly, as receiver, 
appellant, v. Silas H. Witherbee and others, respond- 
ents.— Judgment affirmed with costs— Byron J. 
Strough, appellant, v. George Wilder, respondent.— 
Judgment affirmed with costs—James Tallcott, appel 
lant, v. Henry Harder and others, respondents.— 
Judgment reversed, new trial granted, costs to abide 
event—George W. Dean, respondent, v. Metropolitan 
Elevated Railway Company, appellant.——Judgment 
affirmed with costs—Charles W. Doherty and others, 
respondents, v. George W. Matsell, Jr., and another, 
appellants. 


SECOND DIVISION. 

Motion for reargument denied with $10 coste— 
Charles Hovey and another, appellants, v. George El 
liot and others, respondents.— Motion to strike 
from the calendar denied and the case ordered to be 
placed on the day calendar for April 14, 1890, to be 
then disposed of— Mary H. Graves and others v. Joho 
Deterling and others. — Judgment affirmed with 
costs—Trustees of the Town of Brookhaven, appeél- 
lants, v. Egbert T. Smith and others, respondents. 
—Judgment affirmed with costs—Michael J. Daly, 
respondent, v. Joshua C. Sanders, appellant. —— 
Judgment affirmed with costs--Charles W. Mather, 
appellant, v. Eureka Mower Company, respondent. 
—Judgment affirmed with costs—David H. Crane, 
respondent, v. Martha McDonald, appellant. — 
Judgment reversed, new trial granted, costs to abide 
event—Joseph Smith, respondent, v. N. Y. C.& H.R 
R. Co., appellant. 
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CURRENT TOPICS. 
CORRESPONDENT writes us that in the case of 
the county in this State where he lives several 
lunatics have been killed by careless or cruel treat- 
ment in the State asylums, and suggests that if 
other counties have suffered in like proportion, it is 
not strange that the people prefer county care. 
Right here we may ask what he thinks the propor- 
tion of deaths would be under “care ” like that de- 
scribed in the report of the State commissioners? 
We must say that the people of the counties in 
question have a singular way of evincing their su- 
perior tenderness. He seems to suspect that the 
report is not fair. But why not? It simply gives 
what the commissioners saw, and is not founded on 
mere information. Again, he suggests that the 
State officials are as much to blame as any one; that 
the State board of charities has absolute control 
over lunatics in county asylums, and it is made 
their duty to cause them to be taken to the State 
asylums if they do not have proper care in the coun- 
ties, We have an impression that this jurisdiction 
no longer prevails; that all jurisdiction is vested in 
the present commissioners; and if that is true, we 
may be very sure the latter would exercise the power 
if they had it, and it were practicable. But in 
either case it is probably impracticable for want of 
room in the State asylums and for lack of pecuniary 
provision by the State. At all events, it does not 
help repair the wrong to discuss as to who is to 
blame. The State should at once atone for these 
inhuman cruelties by prompt remedies. If a man 
falls overboard at sea, the crew do not let him 
drown while they are discussing by whose fault he 
fell overboard, or whose particular business it is to 
fish him out. 

In an article by Mr. Lewis Hochheimer in our 
yellow-covered contemporary, The Law, we find the 
following, which aptly points out several popular 
misconceptions of the law: “A man has an especial 
right to defend himself, if attacked in his own 
dwelling-house, and he may prevent a burglarious 
entry by slaying the aggressor. In all such cases 
however the excuse for taking life has its strict 
limitation in necessity. A man, for example, has 
no right to slay a burglar whom he finds in his 
house, unless to prevent the burglary or to protect 
life from the assault of the burglar. The popular 
notion as to the existence of a sort of general right 
to kill a burglar, merely because he is a burglar and 
is found in one’s house, is entirely erroneous. The 
pastime of ‘taking a crack ’ at a burglar when he is 
Tetreating finds no sanction in law. The burglar 
has hot forfeited his life to the injured party, and 
if the latter deliberately takes 1t without such ne- 

Vor. 41— No. 12. 





cessity as is here pointed out, the law treats such act 
as murder. Even in the case of an injured husband 
finding the guilty parties in delicto, the provocation 
is legally deemed sufficient merely to reduce his act 
of killing either or both of the parties to the grade 
of manslaughter. So likewise in the case of an offi- 
cer who makes an arrest, killing the prisoner is not 
excusable unless he resists and flees, and cannot be 
otherwise overtaken, and even then the right to re- 
sort to such extremity is confined to the case of ar- 
rests for that grave class of crimes designated as 
felonies, such as homicide, arson, robbery or bur- 
glary.” In respect to the burglar the practical re- 
sult is that the jury always believe a man’s life in 
danger from the mere presence of the burglar, and 
the injured husband is always crazy. We do not 


remember any case however where an officer has 
been let off for killing an escaping misdemeanant. 


In reading a very interesting biographical sketch 
of Seymour D. Thompson in the February Green 
Bag we were not a little startled by an ambiguity in 
the second paragraph, which at first led us to fear 
that our good and able friend had been burned to 
death in a prairie fire! But we saw, on a more care- 
ful perusal, that it was his father. We rejoice to 
know that the son still lives to illuminate the west- 
ern prairies by his learning. It is interesting to be 
told that he knows ‘‘ Paradise Lost ” by heart. We 
commend his taste to the imitation of the learned 
editor of the New York Law Journal, who derides the 
great poets, including eurselves; and to his attention 
we also commend the remarks of a correspondent in 
this number of the Green Bag, who takes a more 
lenient view of our innocent attempts at versifying 
leading law cases for that periodical. The Law 
Librarian, too ‘‘enjoys” our ‘‘bad poetry.” We 
purposely make it bad—we write down to our 
readers. Now here isa man of discernment. We 
should write very differently for poets. We 
shake hands with L. L. across the continent, and if 
we owned a college, would add a “ big, big D.” to 
his name. The truth is, this prejudice against the 
verse of lawyers 1s very narrow. The little verse 
which lawyers have written will in many cases out- 
live their serious prosaic writings. Thus one coup- 
let by Joseph Story will outlive all his commenta- 
ries — 

“* Unawed by influence and unbribed by gain, 
The press shall here the people's rights maintain” — 
or words to that effect —- we quote from memory. 
The volume of his poems is worth five times as much 
money as any of his law books. So we expect to 
be remembered for those derided leading cases in 
verse long after every thing else we have written 
has been forgotten. Judge Erskine, we know, and 
Mr. Bishop, we are informed, write poetry, and we 
dare say it would be readable. If Mr. Bishop puts 
into his poem half as much imagination as that with 
which he talks of the glories of the common law, he 
must be a poet of the first magnitude. Judge Noah 
Davis writes verses — at least he wrote one poem, 
which we think was published in this journal. Hav- 
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ing had mournful occasion to speak so much evil of 
him in regard to his prosaic efforts, it gives us real 
pleasure to be able to say that his verses were good. 
Oh! that the New York Law Journal infidel would 
write a poem! 


When a lawyer in active practice writes a law- 
book, and a good one, a review of it should not be 
relegated to the obscurity of common-place minion, 
but should be celebrated in all the dignity of bour- 
geois. Mr. Everett P. Wheeler having answered 
the conditions, is entitled to our welcome at the 
front door. He is well known, not only as a very 
busy lawyer, but also as acitizen who takes an act- 
ive interest in municipal, State and National poli- 
tics, and yet does not seem to desire office, but is hon- 
estly striving tu skim some of the scum off the dirty 
pool of our party affairs, and render the water 
wholesome enough to encourage a cleanly man to 
descend into it. He now gives us, as the result of 
the stray leisure moments of thirteen years, a book 
entitled “The Modern Law of Carriers; or the Lim- 
itation of the Common-Law Liability of Common 
Carriers under the Law Merchant, Statute and Spe- 
cial Contracts’? —a monograph of some four hun- 
dred pages. So far as we can remember, this pre- 
cise topic has never been essayed before. The most 
noticeable point is that Mr. Wheeler is not a slave 
to his authorities, the table of which fills forty pages. 
His text is not a digest, but a summary treatise, and 
his notes are not mere citations, but are affluent and 
learned, and yet not burdensome. We seldom see 
the proper relation of notes to text so well observed. 
His mode of treatment somewhat resembles Pol- 
lock’s in this regard. Like Pollock too, he is emi- 
nently readable and interesting. The literary fac- 
ulty is clearly disclosed. The work too is eminently 
practical; theory is subordinated to usefulness, so 
that the manual is not only entertaining and in- 
structive to the scholar, but convenient for the prac- 
titioner. In short, we believe that the author has 
fully covered his ground, and given a clear and cor- 
rect view of this exceedingly important minor sub- 
ject. The work is published by Baker, Voorhis & 
Co., of New York. 


When Hamlet’s complaint of ‘‘ Words, words, 
words ” was echoed by Mr. E. J. Phelps in his re- 
cent paper on ‘‘ The Age of Words,” although its 
truth and force were apparent, we were prepared to 
see a general expression of disapproval from the 
“mob of gentlemen who write with ease” and 
for money. So we are not surprised by Mr. Howells’ 
remarks on Mr. Phelps’ paper, in Harper’s Magazine 
for March, but we do not find our opinion much 
changed. The burden of Mr. Phelps’ charge is that 
in this age literature has become.a mere trade pur- 
sued for gain. We think he is perfectly right. Mr. 
Howells’ answer is rather pert and flippant, and 
raises the false issue of a comparison of our current 
literature with that of England, to the advantage of 
our writers, an issue which Mr. Phelps did not ten- 
der, as we understood him. Mr. Howells mentions 





Pe 
some thirty-five names of men noted in our current 
literature, inevitably headed by his fellow-Dromio, 
Mr. James, as worthy of comparison with many who 
have won a recognized place among the British 
classics, Except Holmes, Whittier and Lowell, 
Parkman (whom Mr. Howells calls “the greatest 
historian whom America has produced,” apparently 
forgetting Motley) and McMaster, in our opinion, 
not one of the authors whom he names has written 
a word which will be read twenty-five years hence, 
and especially will not Mr. Howells himself be read 
unless his children’s story, “The Pony Engine,” 
saves him. Mr. Howells includes Mr. Warner 
among the ‘‘immortals,” but why leave out Mr. 
‘* Kasy-Chair” Curtis, who was celebrated before 
Howells was heard of? Mr. Howells is inconsistent, 
for at the end of paragraph five he says, “our litera- 
ture, if thoroughly winnowed by modern criticism,” 
would give ‘‘a grain of wheat in a bushel of chaff,” 
and eighteen lines below spe:ks of our splendid and 
unsurpassed literature.” Mr. Phelps is right. This 
is a glib and commonplace age, with a newspapery 
taste in literature. This is the age of ‘‘ pot-boiling” 
in literature, and Mr. Howells himself is the most 
assiduous and successful of the ‘‘ pot-boilers.” His 
career is a striking example of the easy success of a 


commonplace thinker in acommonplace literature—_ - 


the age of the polished and monotonous Mr. James, 
of the dull and respectable Mr. Trollope, of the 
shrewd interviewer and reporter, Mr. Howells, of 
the nasty Mr. Edgar Saltus, of the feebly-horrible 
Mr. Julian Hawthorne, of the commercial gent who 
writes ‘‘Mr. Barnes of New York,” of an age whose 
political economist is Mr. Bellamy, whose preacher 
is Mr. Talmage, whose humorist is Mark Twain, 
whose poet is Will Carleton, whose orator is Mr. 
Depew. Mr. Howells would have us believe that 
these authors and many others like them write from 
a pure love of literature and with a lofty desire of 
fame. We do not believe a word of it. If this 
were true, they would take more pains and utter 
fewer words. After a review of the names which 
Mr. Howells exalts, and especially after considering 
the sophomoric tone and logic of his discourse, we 
have concluded that it would have been well if the 
publishers of his article had placed at the beginning 
or end of it the picture which appears at page 602 
of the magazine. 


NOTES OF CASES. 


N Re Fuller’s Will, Supreme Court of Wisconsin, 
January 7, 1890, testator gave a sum in trust to 
the deacons of a church “to be funded with good 
security on improved land, and the interest to be 
paid annually to the American Baptist Publication 
Society, located at Philadelphia, Penn., to ad in 
the support of a Baptist colporteur and (or) misslon- 
ary in the State of Wisconsin.” The deacons fil 
their declination of the trust. Held, that the be- 
quest was void for uncertainty. The court said: 
“At the outset it may be observed that the doctrine 
of cy pres, so called, is not recognized and ac 
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upon by the courts of this State. * * * There | 


js no indication as to what the colporteur and mis- 
sionary should do, or where or with whom they 
should labor. It may be said that the words ‘ Bap- 
tist colporteur and missionary’ indicate the charac- 
ter and nature of the duties which these persons 
were to perform. If we refer to the lexicographers 
we find that ‘ colporteur ’ is defined to be ‘one who 
travels for the sale and distribution of religious 
tracts and books.’ Webst. Dict. ‘A hawker and 
peddler; especially, in modern usage, a peddler of 
religious books.’ Worcest. Dict. In France, ‘a 
hawker of books and pamphlets; one who travels 
for vending small books.’ Imp. Dict. In France, 
‘a hawker and peddler;’ in England, ‘one who is 
engaged by a religious society or association to 
travel about and distribute or sell religious books or 
tracts of the society, in the latter case at reduced 
prices.’ Cyclop. Dict. ‘A person employed by a 
Bible or tract society, or the like, to distribute 
gratuitously or sell at low rates Bibles and various 
other religious publications.’ Century Dict. A 
missionary is ‘one who is sent upon a mission, es- 
pecially one sent to propagate religion.’ Webst. 
Dict. Worcester and other lexicographers give 
substantially the same definition to the word. It 
may be assumed that the testator intended that the 
deacons of the First Baptist Church should receive 
the residue of his estate, loan it upon good real- 
estate security, collect the interest, and pay it over 
annually to the appellant, to aid in the support of 
a Baptist colporteur and missionary, whose duty it 
would or should be to travel in Wisconsin, and dis- 
tribute gratuitously or sell Bibles and various relig- 
ious publications, or labor to extend religion among 
the people of the State. The deacons were also to 
have a voice or some agency in the nomination and 
appointmennt of the colporteur and missionary. 
Further than this we cannot ascertain, from the 
language, the plan of the charity which the testator 
had in his mind, or determine his purpose in mak- 
ing the bequest. Whether the colporteur or mis- 
sionary should labor through the entire State, and 
sell or give away the religious books and publica- 
tions; or whether they should expend their efforts 
among the colored or white population, or both; 
whether with the destitute or wealthy; and what 
publications they should U‘stribute — are all matters 
left in doubt and uncertainty. Should they devote 
their time and energies to working among the whole 
people, or only in particular districts? And who 
are to be the beneficiaries of this charity, and to be 
benefited by it? It seems to us no one can deter- 
mine from the will. It may be said there was a dis- 
cretion delegated to the deacons and the appellant 
which would cure these defects, and effectuate the 
charitable purpose of the testator. But we are met 
with another difficulty. The deacons of the church 
are not incorporated. They are not a body known 
tothe law. They are constantly changing by death 
orremoval from the city, and they have absolutely 
fenounced the trust. That the discretion vested in 
the deacons as to the execution of this trust was a 











personal one, confided to them on account of their 
piety and fitness, and because they entertained the 
same religious faith as the testator, is so obvious 
that no argument is needed to prove the fact. The 
testator was willing to confide in the deacons to 
perform the duties and carry out the purpose which 
he designed to promote. But he made no provision 
for the transmission of the trust to another person. 
Indeed the difficulty is the testator has not fully 
defined his charitable scheme in his will, but has 
left the whole matter so indefinite and unexpressed 
that it is impossible for the court to carry it out; 
and before a court will carry into execution a 
charitable scheme, the scheme itself ‘ must be suffi- 
ciently indicated, or a method provided whereby it 
may be ascertained, and its object made sufficiently 
certain to enable the court to enforce the execution 
of the trust according to such scheme, and for such 
object. It must be of such a tangible nature that 
the court can deal with it.’ Webster v. Morris, 66 
Wis. 391. See also Heiss v. Murphy, 40 id. 276, and 
Estate of Hoffen, 70 id. 522. It seems to us there is 
a fatal uncertainty as to the charitable scheme in 
this will, and that it cannot be executed.” 


In Dowell v. Guthrie, Supreme Court of Missouri, 
February 10, 1890, it was held that the discharge of 
fire-works from a veranda in front of the second 
story of a building in the center of a public square, 
from troughs so arranged that the fire-works would 
pass over the assembled people, who were there for 
the purpose of witnessing the display, is not of itself 
an unlawful act in the absence of a statute or ordi- 
nance making it so. The court said: ‘‘In Conklin 
v. Thompson, 29 Barb. 218, a boy on the Fourth of 
July exploded a fire-cracker under the plaintiff's 
horse while he was travelling upon the streets in a 
city, whereby the horse was frightened and died. 
The act, it is said, was wrongful, and the party 
committing it assumed the responsibility of all the 
bad consequences which ensued. In Jenne v. Sut- 
ton, 48 N. J. Law, 257, the plaintiff was hurt by 
the explosion of a bomb fired in the street of a city 
to signal the meeting of a political club; and it was 
said that the use of the street for such a purpose 
was illegal, and per se constituted a public nui- 
sance, and that all persons concerned in doing the 
act, or who caused it to be done, were liable for all 
damages proximately resulting therefrom. Judge 
Cooley, in his treatise on Torts, citing these and 
other authorities, lays down the law in these words: 
‘When one makes use of loaded weapons he is re- 
sponsible only as he might be for any negligent 
handling of dangerous machinery; that is to say, 
for a care proportionate to the danger of injury 
from it. The firing of guns for sport or exercise is 
not unlawful if suitable place is chosen for the pur- 
pose; but in the streets of a city, or in any place 
where many persons are congregated, it might be 
negligence in itself.’ Cooley Torts (2d ed.), 705. 
The discharge of fire-works at suitable places, when 
not prohibited by statute or municipal regulations, 
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cannot be said to be unlawful; but the circum- 
stances may be such as te make the act of discharg- 
ing an explosive culpable negligence. In this case 
these facts are clear and undisputed. The fire-works 
were not displayed in the streets, but from the 
court-house, in the center of the public square. The 
defendants so arranged the troughs that the rockets 
would pass over the assembled people. The persons 
assembled, the plaintiff included, were there forthe 
very purpose of witnessing this display. Under 
these circumstances it cannot be said that shooting 
off the fire-works was in and of itself an unlawful or 
wrongful act. The case is quite unlike those which 
have been cited from 29 Barbour and 43 New Jer- 
sey Law.” 


In Carpenter v. Deen, 51 L. T. Rep. (N. 8.) 860, 
English Court of Appeal, it was held that ‘‘ twenty- 
one milch-cows” is not a sufficient ‘‘ specific de- 
scription’ in a mortgage to satisfy the statute. So 
held Cotton and Fry, JJ., but Lopes, J., dissented, 
observing: ‘‘ What specific description is sufficient? 
A mere general description is not enough. There 
must be an inventory describing the chattels as 
business men would describe them. Without going 
into minutia, it seems to be that it would be suffi- 
cient to state the nature of the articles and the num- 
ber of them; for instance, twenty chairs, five tables. 
Now it seems to me that what would be a sufficient 
specific description as applied to one subject-matter 
would not be a sufficient specific description as ap- 
plied to another. Here the description which is 
complained of is ‘twenty-one milch cows.’ Now 
these cows, as I understand, were ordinary cows, 
and not pedigree cows or cows of some special breed ; 
and I apprehend that the proper way to describe 
them was the way in which an ordinary business 
man, having to deal with such things, would de- 
scribe them. It is said that to describe them as 
‘twenty-one milch cows’ is not a sufficiently specific 
description of them. Iam ata loss to know how 
they could be otherwise described, and I have 
heard no rule laid down upon the subject. Is it to 
be said that they are to be described by color? All 
I can say is that I do not believe that is the 
usual way of describing cows of that class among 
business men. Is it to be said that they are to be 
described by name? Again I say that is not the 
ordinary way of describing them, because I think it 
is common knowledge that where there is a large 
dairy of cows it is not usual, and as it seems to 
me, it would be ridiculous for any man possessing 
such a dairy to suppose that his cows had any par- 
ticular names. It is different from the case of a man 
having a few pet cows. Again, with regard to 
color, great difficulty would ordinarily be found in 
describing cattle in that way. Take, for example, 
Devonshire cattle; they are all red. Taking the 
case of sheep, that is different. There those who 
know any thing of farming know this, that there is 
some mode of describingsheep. You describe your 
lambs as ‘ewe lambs’ or ‘ wether lambs,’ or you de- 
scribe your sheep as ‘two-tooth’ or ‘ four-tooth’ or 





- a 
‘six-tooth,’ or as ‘ broken-mouthed ;’ and therefore 
describing your sheep as ‘one hundred sheep’ sim. 
ply, without condescending to particulars, such as 
those to which I have alluded, would not be suff. 
cient. Again, with regard to horses, the case jg 
probably different to the present. It is usual to de. 
scribe horse by color, such as ‘chestnut’ mare or 
gelding, or a ‘gray’ mare, or a ‘roan gray’ mare, or 
in some such way as that. Lindley, L. J., in the 
passage from his judgment to which I have referred, 
thought that the description of ‘twenty chairs’ 
would be sufficient. I might go a little furtherthan 
that. Supposing the description were thus, ‘ twenty. 
one dining-room chairs,’ would not that be suff- 
cient? Would it be necessary to say so many ‘with 
oak backs and red-leather seats,’ and so many ‘with 
mahogany backs and leather-cloth seats?’ In my 
opinion, those are details not contemplated by the 
section. It amounts to this, that the specific de- 
scription required by the section is such a specific 
description as will be sufficient to enable any one 
desiring to make the distinction to distinguish the 
articles assigned by the bill of sale from other arti- 
cles of the same class. In Roberts v. Roberts, 13 Q 
B. Div. 794, no doubt the words ‘seven milking 
cows’ in the bill of sale in contest in that case 
would have been sufficient to cover this case if the 
decision had rested on that ground, but the decision 
did not rest on that; accordingly that case does not 
apply. Another case cited was Witt v. Banner, 0 
Q. B. Div. 114, where the description was ‘four 
hundred and fifty oil-paintings in gilt frames, three 
hundred oil-paintings unframed, fifty water-colors 
in gilt frames, twenty water-colors unframed, and 
twenty gilt frames ;’ and that was held not to be aspe- 
cific description within the act. With that Ishould 
agree. I do not think that decision militates against 
the view I have taken of this case —and for this 
reason: I do not think that is the way in which 4 
business man conversant with such matters, and de- 
sirous of ear-marking those articles would describe 
them. Such a man would describe them as ‘por- 
traits,’ or as so many ‘ landscapes,’ or probably land- 
scapes of particular places, or would use other de 
scriptions indicating the particular subjects 
represented by the pictures. It seems to me that 
is the way they would be described, That case ap- 
pears to be thus distinguishable from the present, 
and in my view the description in this case is a suf- 
ficient description within the meaning of the fourth 
section of the act.” 


CONSTITUTIONAL LAW — MINERS — PAY- 
MENT OF WAGES IN GOODS. 


INDIANA SUPREME COURT, JAN. 7, 1890. 


Hancock v. YADEN. 


Act of Indiana, February 14, 1887, providing that the wages 
of miners and certain others shall be paid at least once it 
every two weeks in lawful money of the United States 
and act of March 6, 1889, declaring unlawful every com 
tract by which the right to receive wages in lawful money 
at least once in two weeks is waived, are within the power 
of the Legislature to pass, and are constitutional. 
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Under such acts a contract made by plaintiff, who was em- 
ployed by defendants to work in their mine, to the effect 
that he would receive his wages, or any part thereof, at 
the option of defendants, in goods from defendants’ store, 
and expressly waived his right to be paid at least once in 
every two weeks in lawful money of the United States, is 
absolutely void, and cannot be pleaded as a bar to an ac- 
tion for wages due the plaintiff. 


PPEAL from Circuit Court, Sullivan county, John 
A C. Briggs, J. 

Action by William P. Yaden against Edward Han- 
cock and Harry Conkle, to recover wages due plaintiff 
for services in defendants’ mine. There was judgment 
for plaintiff, and defendants appealed. 


Beasley & Williams and Geo. A. Knight, for appel- 
lants. 


W. S. Maple and Holliday & Byrd, for appellee. 


ExuioTt, J. It is alleged in the complaint that the 
appellee was employed by the appellants to render ser- 
vices for them as a miner in a coal mine of which they 
were the owners; that under this employment, he did 
render service forthem in mining coal; that his ser- 
vices were reasonably worth $5 per day; that he de- 
manded payment for his services in lawful money of 
the United States, and that payment was refused. 
The appellants answered the complaint in two para- 
graphs, but as the only difference between the para- 
graphs is that one pleads a verbal contract and the 
other a written one, it is only necessary to give a sum- 
mary of one, as the questions which arise are substan- 
tially the same as to both of the paragraphs. The an- 
swer admits the employment, and admits also the alle- 
gation that the appellee rendered the services for which 
he sues; but it sets forth a written contract, alleges 
that the services were performed under the contract, 
and avers that the appellants sold and delivered to the 
plaintiff in payment of his claim, and to the full 
amount of the wages claimed ,by him, divers articles 
of goods, wares and merchandise. The provisions of 
the contract, in so far as they are material to the ques- 
tions argued, are these: ‘‘ The said William P. Yaden 
farther agrees to accept his pay, or any part thereof, 
at the option of said Hancock & Conkle, in goods and 
merchandise, at their store near their said coal mine, 
and the said William P. Yaden hereby expressly waives 
his right to demand and receive his wages and pay for 
mining coal every two weeks in lawful money of the 
United States, as now provided by law he shall be 
paid.” The court sustained a demurrer to the anawer. 
The appellants stood by their answer, and judgment 
was entered against them. 

To clear the case from embarrassments, and make 
the way plain to a consideration of the controlling 
question, we preface our discussion by remarking that 
the answer is not a plea of accord and satisfaction, nor 
& plea of set-off, but a plea of payment, and the ulti- 
mate conclusion to be reached depends upon the an- 
swer to the question whether it is sufficient as such a 
plea. That it is not a plea of accord and satisfaction 
is clear, but if it were to be so regarded, it would be 
bad because it does not aver a delivery and an accept- 
ance of the goods in satisfaction of the debt. Another 
prefatory matter deserves passing thought, and that is 
this: The plea is a plea of payment, founded on a 
contract made before the performance of the services, 
and professing to bar the action. If therefore the plea 
does not state facts in bar of the action, it is bad. 
Whether it does state facts in bar of the action de- 
Pends upon the validity of the antecedent contract, 
Which is the principal support of the plea, and as that 
contract is indivisible, if part is illegal the whole must 
fall. The sufficiency of the answer must, it is clear, 
depend entirely upon the validity of the contract on 
which it is founded, since if that contract is invalid 





there is no agreement to accept payment in goods or 
merchandise, and where there is no such agreement 
payment cannot be made in property. Another thing 
may be added by way of preface, and that is this: We 
are not here concerned witb the question of what par- 
ties may do after services have been performed, for 
here the question is, what contract may they make 
before the relation of employer and employee be- 
gins? 

It is sufficiently evident from what we have said 
that the only question which we can properly con- 
sider or decide is whether the antecedent contract was 
valid, in so far as it assumes to waive the right of the 
appellee to be paid his wages in lawful money of the 
United States, and to this question we confine our dis- 
cussion, and give judgment upon it and no other. Our 
judgment is that the antecedent contract is entirely 
void, in so far as it assumes to waive the appellee’s 
right to receive his wages in money. If there were no 
valid statute prohibiting such a contract, it would be 
competent for the parties to make it, so that the ulti- 
mate judgment of the court hinges upon the question 
whether there is a valid statute prohibiting such con- 
tracts. There isa statute which, in terms, prohibits 
such contracts, and if it does not violate some provis- 
ion of the Constitution it totally destroys the contract 
upon which the defense is founded. Elliott Supp., 
§§ 1599-1610. Our judgment is that the provisions of 
the statute forbidding the execution of contracts waiv- 
ing a right to payment in money is one that the Legis- 
lature had power to enact. It isa fundamental prin- 
ciple that every member of society surrenders some- 
thing of his absolute and natural rights in all organ- 
ized States. Without some yielding of absolute rights 
civil government would be impossible. ‘‘ But every 
man,’’ says Blackstone, ‘‘ when he enters into society, 
gives up a part of his natural liberty.’’ ** Property and 
law,’’ as Bentham says, “are born and must die to- 
gether.” The right to dispose of property or labor is 
a right not wholly surrendered by the citizen, nor yet 
entirely beyond control by the Legislature of the 
State. The right to contract is an incident of this jus 
disponendi. But the right to contract is not, and never 
has been in any country where, as in ours, the com- 
mon law prevails and constitutes the source of all civil 
law, entirely beyond legislative control. The statute 
of frauds enables contracting parties to avoid con- 
tracts not in writing. The law declares that payment 
in part of un ascertained debt ghall not extinguish it. 
although the parties agree that it shall do so. Ogborn 
v. Hoffman, 52 Ind. 4389; Smith v. Tyler, 51 id. 512; 
Markel v. Spitler, 28 id. 488. A party will not be al- 
lowed to contract to waive the benefit of homestead 
or exemption laws. Maloney v. Newton, 85 Ind. 565; 
Kneettle v. Newcomb, 22 N. Y. 249; Curtis v. O’Brien, 
20 Iowa, 376; Mozley v. Ragan, 10 Bush, 156. A debtor 
cannot waive stay of execution by contract. McLane 
v. Elmer, 4 Ind. 239; Develin v. Wood, 2 id. 102. By the 
English law, a seaman cannot by contract waive his 
right to wages. Kay Shipm. 626. Parties cannot by 
contract bind themselves in advance not to resort to 
the courts for the redress of wrongs. Bauer v. Samson 
Lodge, 102 Ind. 262; Dugan v. Thomas, 79 Me. 221. A 
contract providing that a party shall not remove a 
cause to the Federal court’ is void. Jnsurance Co. v. 
Morse, 20 Wall. 455; Doyle v. Insurance Co., 94 U. 8. 
535. <A party will not be allowed to contract without 
limitation that he will not engage in a particular busi- 
ness. Taylor v. Saurman, 110 Penn. St. 3. A statute 
may require parties to insert in a promissory note the 
words, *‘ Given for a patent.’’ Herdic v. Roessler, 109 
N. Y. 127; New v. Walker, 108 Ind. 365. Priority in 
the allowance and payment of claims may be regulated 
by legislation. United States v. Fisher, 2 Cranch, 358. 
A lien for miners’ wages may be made superior to the 
royalty due to the owners of the mine from the lessees 
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or operators. Warren v. Sohn, 112 Ind. 213. Much be- 
yond the doctrine declared in the cases to which we 
have referred is the ruling in Churchman v. Martin, 54 
Ind. 380, wherein it was held that a statute prohibiting 
parties from contracting to pay attorneys’ fees is con- 
stitutional. The truth is, that without law as one of 
its factors, there is really no such thing as a contract. 
The law isa silent but a ruling factor in every con- 
tract. Long v. Straus,{107 Ind. 94; Cana/ Co. v. Coal 
Co., 8 Wall. 276, vide p. 288. 

The case before us affords an example, for where a 
man, upon request, performs services for another, the 
law implies that he shall be paid for them, and paid in 
money. It needs no positive agreement to pay in 
money to entitle a creditor to demand money, for the 
law decrees that the payment shall be in money. The 
statutory provision under discussion does no more 
than enforce this legal right by commanding that men 
shall not makea contract dispensing with the lawful 
mode and medium of payment. The authorities to 
which we have referred, and to which it would be no 
great task to add others, prove that the law-making 
power of the State does have authority over the right 
to contract. That this legislative authority is limited 
no one doubts, but it is limited only by the Constitu- 
tion. In that instrument are found the only limita- 
tions upon the law-making power of the State. Hed- 
derich v. State, 101 Ind. 564; McComas v. Krug, 81 id. 
327; Beauchamp v. State, 6 Blackf. 299. But no limi- 
tation in that instrument so operates as to prevent the 
law-making power from prohibiting classes of citizens 
from contracting in advance that the wages of miners 
shall not be paid in lawful money of the United States. 
It would be not only unnecessary but improper, to 
enter upon the work of ascertaining to what extent 
the Constitution restraius the Legislature from regu- 
lating or restricting the right to contract, for all that 
can with propriety be here decided is that it does not 
restrain the Legislature from enacting laws which ope- 
rate to maintain or protect the medium of payment 
established by the sovereign power of the nation. It 
cannot be denied without repudiating all authority, 
that the Legislature does possess some power over the 
right to contract, and if it does, then nothing can be 
clearer than that this power extends far enough to up- 
hold a statute providing that payment of wages shall 
be made in money where there is no agreement to the 
contrary made after the services have been rendered. 
Whether the Legislature may absolutely declare that 
nothing shall be payment but money we need not in- 
quire, for all that isimportant here is to decide that it 
may prohibit a contract from being made in advance 
waiving the right to payment in what the law says 
shall be the medium of payment. We cannot conceive 
a case in which the assertion of the legislative power 
to regulate contracts has a sounder foundation than 
it has in this instance, for here the regulation consists 
in prohibiting men from contracting in advance to ac- 
cept payment in something other than the lawful 
money of the country for the wages they may earn 
in the future. It is of the deepest and gravest im- 
portance to the government that it should unyield- 
ingly maintain the right to protect the money which it 
makes the standard of value throughout the country. 
The surrender of this right might put in peril the ex- 
istence of the nation itself. Suppose that in the years 
of the war, when gold was worth such an extraordi- 
nary premium, the owners of supplies reguired by the 
government had, by concerted action, refused to ac- 
cept any thing in payment but coin, would the nation 
have been powerless to protect what it had decreed 
should be money? Or again suppose that the persons 
holding the needed supplies had refused to take any 
thing but property in exchange, and that it was im- 
possible to procure the species of property demanded, 
would the government have been helplessly at their 





———— ee 
mercy? The protection from such evils is in the right 
to establish and maintain by coercive measures, jg 
need be, what by the law is made money of the nation, 
We do not use these illustrations for more than their 
worth. We employ them simply to show the jm. 
perious necessity that exists for the retention, in ity 
unbroken entirety, of the power to establish and maip. 
tain a standard of value. What is necessary to Ng 
tional or State life the government possesses, and it jg 
for the Legislature to judge what measures are esgep. 
tial to the complete and effective exercise of a power 
which it possesses. It is not simply the government, 
as a government, that,is interested in the power toe. 
tablish and maintain a standard of value; for toe 
citizen engaged in any business of life it is of vital im. 
portance that there should be a fixed and unchanging 
standard. Without it business, except of the most 
meager kind, would be at ao end, and commerce would 
be practically annihilated. 

The decisions of the highest tribunals of the country 
go very far to sustain our conclusions. It is the law, 
as that court has declared it in able opinions, that the 
government has aright to provide a currency for the 
whole country, and to drive out all other circulating 
mediums, by taxation or otherwise. Bank v. Fenno, 
8 Wall. 533. This was asserted by Chief Justice Chase, 
speaking for the majority of the court, although he, 
and the majority of the court as it was then consti- 
tuted, did not go so far upon other phases of the case 
as the court did go in the subsequent case, which now 
stands as declarative of the law of the land. Legal 
Tender Cases, 12 Wall. 457. In Hepburn v. Griswold,® 
id. 603, a different view was taken upon some phases 
of the general question from that declared in the Legal 
Tender Cases, supra, but not upon the proposition we 
have stated. The power to establish necessarily im- 
plies the power to maintain. United States v. Fisher, 
2 Cranch, 358; McCulloch v. Maryland, 4 Wheat, 416; 
United States v. Marigold, 9 How. 560. It is for the 
Legislature to judge what means are necessary and 
appropriate to uccomplish an end which the Constitu- 
tion makes legitimate. It is therefore competent for 
the legislative branch of the government to devise and 
establish such rules as in its judgment will best pro- 
tect the standard of value which its laws have fixed. 
The rule to which we have referred isa familiar one, 
but it has been so admirably stated by Mr. Justice 
Bradley that we may be pardoned for quoting his lan- 
guage. Replying to an objection pressed by counsel, 
he said: ‘‘ The answer is, the legislative department, 
being the nation itself, speaking by its representatives, 
has a choice of methods, and is master of its own dis 
cretion.”” Legal Tender Cases, supra, vide p. 561. 

The power exercised by the ‘legislative department 
in fixing the standard of value closely resembles that 
by which the standard of weights and measures is ¢- 
tablished and maintained. In truth there is no dif- 
ference in the inherent nature of the powers; the dif- 
ference is in the subject-matter to which they are ap 
plied, rather than in the powers themselves. The 
power of the State extends so far as to enable it to de 
clare and enforce penalties against persons who violate 
the law regulating the standard of weights and meas 
ures or the standard of values. It is upon the theory 
that matters connected with the regulation of the 
standard of values are within the legislative power 
that statutes defining and punishing usury are 6u® 
tained. It is true, we know, that the Federal Congress 
is the proper authority to regulate the standard of 
values, but it does not follow from this that a State 
may not do what it can to prevent the debasement of 
the standard fixed by Congress. It can, of course 
neither lower that standard, nor pass laws hostile t 
those enacted by Congress, but it may support the ef. 
forts of the National Legislature, as far. at least, a8 it 
is within the power of the State to do so. The princi 
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ple which rules this phase of the subject is closely anal- 


sto that established by the decisions assuming 
the right of the State to proscribe as a felon one who 
counterfeits the National money. Dashing v. State, 78 
Ind. 368; Snoddy v. Howard, 51 id. 411; Chess v. State, 
1Blackf. 198; Fox v. State, 5 How. 410; United States 
y. Field, 16 Fed. Rep. 778. 

The provision of the statute to which our decision 
is directed operates upon all members of the classes it 
euumerates. It neither confers special privileges nor 
makes unjust discriminations. All who are members 
of the classes named are entitled to its benefits orsub- 
jected to its burdens. It is open to every citizen to 
become a member of any of the classes designated, 
and the privileges conferred belong on equal terms to 
all. Johns v. State, 78 Ind. 332; McAuwnich v. Rail- 
road Co., 20 Iowa, 338. It denies no privileges to any 
one, for it leaves it free to every citizen to become a 
member of the classes specified, and it operates alike 
upon all who enter those classes. The statute operates 
upon both the employer and the employee. It may, 
it is true, in its practical operation, especially benefit 
the wage-earner, but that is no fault. At all events, 
the fault is not such a generous one as to compel the 
courts to strike’ it down. It fixes no price upon any 
man’s labor. It leaves the parties to do that, but it 
dues require them to refrain from contracting before 
the relation of employer and employee begins for pay- 
mentin any thing except the lawful money of the 
United States. It does tiot preclude parties from 
making an accord and satisfaction after wages have 
been earned and services rendered, although it does 
command that the antecedent contract shall not pro- 
vide that payment may be made in something other 
than lawful money of the nation. 

Judgment affirmed. 


—_>_—_ 


WATER AND WATERCOURSE—POLLUTION 
OF UNDERGROUND CURRENTS. 


KENTUCKY COURT OF APPEALS, JAN. 25, 1890. 


KINNAIRD V. STANDARD OIL Co. 


The owner of a spring of water is entitled to recover damages 
for its pollution by oil stored in large quantities on the 
land of his neighbor, which, leaking from the casks 
containing it, saturates the ground, and penetrates to the 
hidden or unknown veins of water feeding the spring. 


wiames from Circuit Court, Garrard county. 


W. J. Landram and M. H. Owsley, for appellant. 


Brown, Humphrey & Davie, for appellee. 


Pryor, J. The appellant, Kinnaird, is the owner of 
asmall tract of land containing about four acres, lying 
adjacent to or within the boundary of the town of 
Lancaster, in the county of Garrard. On this land is 
4 valuable and never-failing spring, that appears upon 
the surface of the ground at the foot of a bill, and had 
been used as such for along period of time. In No- 
vember of the year 1886 the appellee, the Standard Oil 
Company, leased from the Kentucky Central Railroad 
Company a site upon which to build a warehouse for 
the storage of its coal oil. They erected the warehouse 
and placed in it their coal oil, that leaked from the 
casks and saturated the ground, both on the inside 


4nd outside of the building. The floor of the house 


consisted of a bed of cinders about twelve inches in 
depth, that supplied the place of plank, that as the 
Proof shows, would become very inflammable when 
saturated with the oil. The bed of cinders therefore 
Tendered the property much more secure than if a 





floor had been laid in the building. The spring of the 
appellant is located about two hundred yards from - 
the oil-house of the appellee, with a hill or rise in the 
ground between the two, and the proof conduces to 
show that water on the surface of the ground at 
the oil-house would naturally flow in an opposite di- 
rection from the spring, because it is lower than the 
ground where the spring emerges from the hill. After 
the oil had been deposited in the building erected for 
that purpose, it is manifest that it leaked from the 
casks, and being of such a penetrating character, it 
passed into the ground and {polluted the water or 
stream from which the spring of appellant was sup- 
plied. While it is argued that the proof on this sub- 
ject is by no means satisfactory, we think it apparent 
from the testimony that the oil mingled with under- 
ground currents of water that fed the spring of the 
appellant, and caused the injury. The court below, on 
hearing the testimony, gave a peremptory instruction 
to the jury, on the ground that no action could be 
maintained for contaminating the subterranean water 
that flowed into the spring of the appellant, as the ap- 
pellee had the right, in the exercise of its legitimate 
business, to build the house and storé the oil within it, 
on its own land, although the property of its neighbor 
was injured by it. If this had been surface water, or 
a vein of water underground, with a well-defined and 
known channel, the right to maintain the action can- 
not be doubted; but as to hidden or unknown veins of 
water, it is said they belong to the soil, constitute a 
part of it, and may be used, controlled or removed by 
the owner in the same manner that he could the svil 
through which the water percolates or runs. 

The theory of the defense is, that this water being 
the property of the owner of the land, its use, if not 
forbidden by law, cannot work an injury to his 
neighbor, in the absence of a design to do so, however 
great the damage sustained. This view of the legal 
rights of these parties seems to be sustained by nu- 
merous reported cases, involving questions analogous 
in almost every particular, and if followed by this 
court, it must be held that the peremptory instruction 
was proper. The case of Brown v. Illius, reported in 
27 Conn. 84, was an action on the case for a nuisance, 
and in the declaration it was alleged that offensive 
matter in the manufacture of gas, deposited on the 
surface of the ground, had permeated into the soil 
around and adjoining the well, and into the well 
itself, corrupting the water and rendering it unfit for 
use. The court, in applying the rule in regard to sub- 
terranean currents, and in discussing the instruction 
given by the lower court, held that the ownership of 
the land sanctioned and justified the use madeof it by 
the defendant, and although the latter was injured, if 
the damage resulted from the mingling of the nox- 
ious matter with the underground vein of water, it was 
an injury without any violation of the plaintiff's legal 
rights by the defendant, and the latter *‘ was under no 
legal obligation,to prevent it in the first instance, ora 
continuance of it afterward.”’ The rule that gives to 
the owner of the soil all that lies beneath its surface, 
whether oil or water, was made to apply in the case 
cited, with the right of the owner.to use it at his 
pleasure, and in any legitimate mode, and the plaintiff 
denied the right of recovery upon that ground. The 
case of Dillon v. Oil Co., 49 Hun, 565, was where the 
plaintiff owned two lots, upon which he had erected 
dwellings, and had dug a well on each lot, that he used 
for household purposes. The defendant erected an 
oil refinery about three hundred feet distant from the 
lots of the plaintiff, and the oil, leaking on the surface, 
had permeated the ground until it reached some un- 
derground stream that carried it to the wells of the 
plaintiff. An injunction was sought, and the relief 
denied, for the reason that the defendant had the 
right to use that which he owned for legitimate pur- 
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poses, provided, in doing so, he exercised proper care 
and skill to prevent injury to others; and as an illus- 
tration of the rule, it was there said that he might dig 
a well or ditch, and cut off a hidden stream of water 
that supplied his neighbor's well, and thereby render 
it useless. In Bloodgood v. Ayers, 108 N. Y. 400, it was 
also beld that no person is liable for interrupting a 
stream supplying a well or spring, unless he knew be- 
forehand were the stream was—a doctrine, we think, 
well settled by an unbroken line of authority. That one 
may divert or consume all the water from underground 
currents,that have no fixed known channels, and appro. 
priate all the water to his own use, and that he is the 
absolute owner of this water while it remains under his 
soil, with the right to appropriate it as he pleases for 
legitimate use, will not be denied. This use or right of 
property is however only temporary, and remains only 
so long as the water stands on or under his land. He 
cannot follow it when it leaves his premises, and passes 
to the land of his neighbor; and it may therefore be 
said that he has not the absolute title, as each owner 
of the land is vested with the right to use the water, 
and appropriate the whole of it when it reaches him. 
In the case of Upjohn v. Board, reported in 46 Mich. 
542, the opinion delivered by Mr. Justice Cooley, it 
was held to be an established rule that owners of the 
soil have no rights in subsurface waters not running 
in well-defined channels, as against their neighbors 
who may withdraw them by excavations; and there- 


fore, if no right of action exists for ruining the plain-° 


tiff’s well by withdrawing the water, it is difficult to 
understand how corrupting its waters by a proper use 
of the adjoining premises can be actionable, when 
there is no intent to injure, and no negligence, as each 
act would destroy the well of the plaintiff. It seems 
to us, after a careful review of tbe authorities referred 
to by counsel for the corporation, all of which are en- 
titled to great weight, that there is a manifest dis- 
tinction between the right of the owner of Jand to use 
the underground water upon it, that originates from 
percolation or is found in hidden veins, and the right 
to contaminate it so as to injure or destroy the 
water when passing to the adjoining land of his 
neighbor. 

It is a familiar doctrine that one must so use his 
property as not to injure his neighbor, and because the 
owner has the right to make an appropriation of all 
the underground water, and thus prevent its use by 
another, he has no right to poison it, however inno- 
cently, or to contaminate it, so that when it reaches 
his neighbor’s land it is in such condition as to be unfit 
for use either by man or beast. One may be entitled 
by contract with his neighbor to all the water that 
flows in a stream on the surface that passes through 
the land of both, and while he can thus appropriate it, 
he has no right to pollute the water in such a manner 
as, when it passes to his neighbor, its use becomes dan- 
gerous or unhealthy to his family, or to the beast on 
his farm. As soon as the water leaves the land of the 
one who claims the right to use it, and runs on the 
land of another, the latter has the same right to ap- 
propriate it, and if property, it then becomes as much 
the property of the last as the first proprietor. The 
owner of land has the same right to the use and en- 
joyment of the air that is around and over his prem- 
ises as be has to use and enjoy the water under his 
ground. He is entitled to the use of what is above the 
ground as well as that below it, and still it will 
scarcely be insisted that he can poison the atmosphere 
with noxious odors that reach the dwelling of bis 
neighbor, to the injury of the health of himself or 
family. If not, we see no reason why he should be 
permitted to so contaminate the water that flows from 
his land to his neighbor’s, producing the same results, 
and still escape liability for the damages sustained, 
and whether the water escapes the one way or the 





seen a es 
other is immaterial. The simple question is, cay the 
owner, with a knowledge of the penetrating character 
of its oil, and the effects following its leakage, stop 
large quantities of it near the spring of the Plaintiff, 
when the oil is seen in puddles outside of the building, 
the result of leakage of the casks on the inside, ang 
resist the claim of the plaintiff on the ground that it 
did not know the water was affected by it? The injury 
has been done, and can it be said that it presents 
case of damnum absque injuria? We think not. The 
case of Buliard v. Tomlinson, an English case, reported 
in 24 Am. Law Reg. 634, contains the correct rule oy 
the subject. In that case the water in the plaintiffs 
well was injured by sewerage from the defendant's 
well, and it was held that an injunction to restrain 
the defendant from so using his well was proper, and 
the plaintiff entitled also to damages for what he had 
suffered by reason of the pollution. While the un. 
limited right to use the percolating water was con- 
ceded to the plaintiff, the right to contaminate the 
water so as to render it unhealthy or unfit for use, 
when it came to his neighbor’s land, was held to beg 
violation of the plaintiff's rights, for which an action 
could be maintained. If one has that on his own 
premises that is dangerous, or a substance that he is 
constantly using which is liable to escape and injure 
others, whether above or under the ground, and injure 
the property of his neighhor, or that which his 
neighbor has the right to use, he must answer for the 
consequences. A recovery was had against gas com- 
panies in the cases of Gas-Light Co. v. Graham, 28 Ill. 
74; Gas Co. v. Murphy, 39 Penn. St. 257; Gas-Light 
Co. v. Freeland, 12 Ohio St. 392. In the case in B 
Illinois, 74, the gas company erected works near the 
dwelling of Graham, and injured the water in his well 
by permitting the substances used in its manufacture 
to permeate the soil, and find their way to plaintiffs 
well. The court told the jury that if such [substances 
did souk into the ground, and permeate and pass along 
and through the earth, mingling with the water of the 
well, and did thereby render it nauseous to the taste, 
or unfit for use, the jury should render a verdict for 
the plaintiff. This branch of the instructions was held 
to be proper, and no question raised as to the right of 
recovery, if the jury believed the facts existed as al 
leged and proven. In Gas Co. v. Murphy, the court 
held the company answerable for the corruption of the 
plaintiff's well by reason of fluids percolating from the 
works. The entire dominion of the defendant over its 
property in the present case is undenied, but it had no 
right, while enjoying its use, although in a legitimate 
wuy, to violate, by the manner of its use, the rights of 
others. It seems to us unreasonable to adjudge that 
the erection and operation of gas works, or buildings 
for the storage of oil, with the noxious and injurious 
substances, by reason of the deposit on the surface 
permeating the ground, and injuring or destroying the 
taste or use of water belonging to and on the property 
of others, is such a legitimate use of one’s property, 
and his dominion over it, as to preclude any recovery 
for an injury to the property of his neighbor, however 
great, and to require a notice that the injury has been 
inflicted before the action can be maintained would 
be to destroy the theory or the principle upon whichs 
recovery in the case is permitted. It is argued that 
the appellee was ignorant of the existence of the nui- 
sance or injury to appellant’s spring, and had no right 
to suppose that its oil was affecting the water in the 
spring of the plaintiff. This may be so, and still the 
defendant is responsible for the injury, although it 
was not aware that its neglect in permitting the oil to 
leak from the casks, and stand in pools outside the 
building, had or would work an injury to the plain 
tiff. Ifa nuisance, whether neglect or not, the 
lee is liable. 

We have assumed, in the consideration of the que® 
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tions presented, that the injury complained of re- 
galted from the manner in which the oil was kept in 
the store-house of the defendant, but we are not to be 
anderstood us taking that question from the jury on 
thereturn of the case. Some question was made in 
the court below, as to the right of the plaintiff in esti- 
mating the value of his spring, or the damages occa- 
sioned by the act of the defendant, to show that years 
before he had sold water from it; this testimony was 
properly excluded. We do not understand that the 
injury has resulted in the entire destruction of the 
spring or the water for use, and for that reason the 
actual damage sustained is the criterion of recovery— 
the deprivation of the use of the water for domestic 
or farm purposes up to the time of the trial. The con- 
tinuance of the use of the building for the purposes of 
storing the oil, without any additional protection to 
the flow of the oil to the spring of the plaintiff, would 
subject the appellee to another action. We cannot 
well see how the plaintiff can be fully compensated in 
any other mode, and to make the injury permanent, 
when it is certainly in the power of the defendant tox 
prevent it, would be subjecting it tothe payment of 
damages, although the beneficial use of the spring had 
béen again restored. 

Judgment reversed and remanded, with directions 
toaward a new trial, and for proceedings consistent 
with this opinion. 

—— 


CARRIERS — OF PASSENGERS — LIMITING 
LIABILITY — FREE PASSES. 


MASSACHUSETTS SUPREME JUDICIAL COURT, 
JAN. 1, 1890. 


QuimBy v. Boston & M. R. Co. 

An agreement by one accepting, as a gratuity, a free pass 
upon a railroad train, to assume all risk of accident 
which may happen to him while travelling upon such 
train, by which he may be injured in his person, is valid. 

One availing himself of such a ticket is estopped to deny 
that he made the agreement expressed therein because 
he did not and was not requested to sign it. 


EPORT from Superior Court, Essex county; Al- 
bert Mason, J. 
An action of tort by Asahel Quimby against the Bos- 
ton and Maine railroad for personal injuries sustained 
in a collision upon its railroad. 


H. P. Moulton, tor plaintiff. 
8. Lincoln, for defendaut. 


Devens, J. When the plaintiff received his injury 
he was travelling upon a free pass given him at his 
own solicitation, and as a pure gratuity, upon which 
Was expressed his agreement, that in consideration 
thereof, he assumed all risk of accident which might 
happen to him while travelling on or getting off the 
trains of the defendant railroad corporation on which 
the ticket might be honored for pussage. The ticket 
bore on its face the words, “provided he signs the 
agreement on the back hereof.’’ In fact the agreement 
was not signed by the plaintiff, he not having been re- 
quired todo so by the conductor who honored it as 
good for the passage, and who twice punched it. The 
fact that the plaintiff had not signed, and was not re- 
quired to sign, we do not regard as important. Having 
accepted the pass, he must have done so on the condi- 
tions fully expressed therein, whether he actually read 
them or not. Squire v. Railroad Co.,98 Mass. 239; 
Hilly. Railway Co., 144 id. 284; Railroad Co. v. Chip- 
man, 146 id. 107. The object of the provision as to 
signing is to farnish complete evidence that the person 
to whom the pass is issued assents thereto; but one 





who actually avails himself of such a ticket, and of 
the privileges it confers, to secure a passage, cannot be 
allowed to deny that he made the agreement expressed 
therein, because he did not and was not required to 
sign it. Railway Co. v. McGown, 65 Tex. 643; Rail- 
road Co. v. Read, 37 Ill. 484; Wells v. Railway Co., 24 
N. Y. 181; Perkins v. Ratlway Co., id. 196. If this is 
held to be so, the case presents the single inquiry 
whether such a contract is invalid, which has not here- 
tofore been settled in this State, and upon which there 
has been great contrariety of opinion in different 
courts. If the common carrier accepts a person as a 
passenger, no such contract having been made, such 
passenger may maintain an action for negligence in 
transporting him, even if he be carried gratuitously. 
Having admitted him to the rights of a passenger, the 
carrier is not permitted to deny that he owes to him 
the duty which, as carrying on a public employment, 
he owes to those who have paid him for the service. 
Files v. Railroad Co., 149 Mass. 204; Todd v. Railroad 
Co.,3 Allen, 18; Com. v. Railroad Co., 108 Mass. 7; 
Littlejohn v. Railroad Co., 148 id. 478; Railroad Co. v. 
Derby, 14 How. 468; The New World v. King, 16 id. 469. 
But the question whether the carrier may, as the con- 
dition upon which he grants to the passenger a gratu- 
itous passage, lawfully make an agreement with him 
by which the passenger must bear the risks of trans- 
portation, obviously differs from this. 

In a large number of cases the English decisions, as 
well as those of New York, have held that where a 
drover was permitted to accompany animals upon 
what was called a “‘ free pass,’’ issued upon the condi- 
tion that the user should bear all risks of transporta- 
tion, he could not maintain an action for an injury re- 
ceived by the negligence of the carrier’s servants. A 
similar rule would without doubt be applied where a 
servant, from the peculiar character of goods, as deli- 
cate machinery, was permitted to accompany them, 
and in other cases of that nature. That passes of this 
character are ‘free passes,” properly so called, has 
been denied in other cases, as the carriage of the 
drover is a part of the contract for the carriage of the 
animals. The cases on this point were carefully ex- 
amined and criticised by Mr. Justice Bradley in Rail- 
road Uo. v. Lockwood, 17 Wall. 367, and it is there held 
that such a pass is not gratuitous, as it is given as one 
of the terms upon which the cattle are carried. The 
decision is put upon the ground that the drover was a 
passenger carried for hire, and that with such passen- 
ger a contract of this nature could not be made. The 
court, at the conclusion of the opinion, expressly 
waives the discussion of the question here presented, 
and, as it states, purposely refrains from expressing 
any opinion as to what would have been the result had 
it considered the plaintiff a free passenger instead of 
one for hire. Railway Co. v. Stevens, 95 U. S. 655, in 
which the same distinguished judge delivered the 
opinion of the court, is put upon the ground that the 
transportation of the defendant, although not paid for 
by him in money, was not a matter of charity or 
gratuity in any sense, but was by virtue of an agree- 
ment in which the mutual interest of the parties was 
consulted. 

Whether the English and New York authorities 
rightly or wrongly hold that one travelling upon a 
‘drover’s pass,” as it is sometimes called, is a free pas- 
senger, they show, that in the opinion of these courts, 
a contract can properly be made with a free passenger 
that he shall bear the risks of transportation. This is 
denied by many courts whose opinions are entitled to 
weight. It will be observed that in the case at bar 
there is no question of auy willful or malicious injury, 
and that the plaintiff was injured by the carelessness 
of the defendant's servants. The cases in which the 
passenger was strictly a free passenger, accepting his 
ticket as a pure gratuity, and upon the agreement that 





230 


THE ALBANY LAW JOURNAL. 











he would himself bear the cost of transportation, are 
comparatively few. They have all been carefally con- 
sidered in two recent cases, to which we would call at- 
tention. These are Griswold v. Railway Co., 53 Conn. 
371 (1885), and that of Railway Co. v. McGown, ubi su- 
pra (1886), in which the precise question before us was 
raised, and decided, after a careful examination of the 
authorities, in a different manner by the highest court 
of Connecticut and that of Texas. No doubt existed 
in either case, in the opinion of the court, that the 
ticket of the passage was strictly a gratuity, and it was 
held by the former court, that under these circum- 
stances, the carrier and the passenger might lawfully 
agree that the passenger should bear the risks of trans- 
portation, and that such agreement would be enforced, 
while the reverse was held by the court of Texas. We 
are brought to the decision of the question unembar- 
rassed by any weight of authority without the Com- 
monwealth that can be considered as preponderating. 
It is urged on behalf of the plaintiff, that while the 
relation of passenger and carrier is created by con- 
tract, it does not follow that the duty and responsi- 
bility of the carrier are dependent upon the contract; 
that while, with reference to matters indifferent to the 
public, parties may contract according to their own 
pleasure, they cannot do so where the public has an 
interest; that, as certain duties are attached by law 
to certain employments, these cannot be waived or 
dispensed with by individual contracts; that the duty 
of the carrier requires that he should convey his pas- 
sengers with safety; that he is properly held responsi- 
ble in damages if he fails to do so by negligence, 
whether the negligence is his own or that of his ser- 
vants, in order that this safety may be secured to all 
who travel. It is also said that the carrier and the pas- 
senger do not stand upon an equality; that the latter 
cannot stand out and higgle or seek redress in courts; 
that he must take the alternatives the carrier presents, 
or practically abandon bis business in the transfer of 
merchandise, and must yield to the terms imposed on 
him as a passenger; that he ought not to be induced 
to run the risks of transportation, for being allowed to 
travel at a less fare, or for any similar reason, and thus 
to tempt the carrier or his servants to carelessness 
which may affect others as well as himself; and that, 
in afew words, public policy forbids that contracts 
should be entered into with a public carrier by which 
he shall be exonerated from his full responsibility. 
Most of this reasoning can have no application to a 
strictly free passenger, who receives a passage out of 
charity or as a gratuity. Certainly the carrier is not 
likely to urge upon others the acceptance of free 
passes, as the success of his business must depend on 
his receipts. There can be no difficulty in the adjust- 
ment of terms where passes are solicited as gratuities. 
When such passes are granted by such of the railroad 
officials as are authorized to issue them, or other pub- 
lic carriers, it is in deference largely to the feeling of 
the community in which they are exercising a public 
employment. The instances cannot be so numerous 
that any temptation will be offered to carelessness in 
the management of their trains, or to an increase in 
their fares, in both of which subjects the public is in- 
terested. Insuch instances one who is ordinurily a 
common carrier does not act as such, but is simply in 
the position of a gratuitous bailee. The definition of 
a “‘common carrier,”’ which is that of a person or cor- 
poration pursuing the public employment of carrying 
goods or passengers for hire, does not apply under such 
circumstances. The service which he undertakes to 
render is one which he is under no obligation to per- 
form, and is outside of his regular duties. In yielding 
to the solicitation of the passenger, he consents, for 
the time being, to put off his public employment, and 
to do that which it does not impose upon him. The 
Plaintiff was in no way constrained to accept the gratu- 





ity of the defendant. It had been yielded to him 

on his own solicitation. When he did, there ig no rule 
of public policy, we think, that prevented the 
from prescribing, as the condition of it, that it should 
not be compelled, in addition to carrying the paseen. 
ger gratuitously, also to be responsible to him in dam. 
ages for the negligence of its servants. It ig well 
known that, with all the care that can be exercised in 
the selection of servants for the management of yari. 
ous appliances of a railroad train, accidents will sone. 
times occur from momentary carelessness or inatten- 
tion. It is hardly reasonable that besides the gift of 
free transportation the carrier should be held Tespon- 
sible for these, when he has made it the condition of 
his gift that he should not be. Nor, in holding thathg 
need not be under these circumstances, is any coup. 
tenance given to the idea that the carrier may gop- 
tract with a passenger to convey him for a less price on 
being exonerated from responsibility for the negli- 
gence of his servants. In such a case the carrier would 
still be acting in the public employment exercised by 
him, and should not escape its responsibilities, or limit 
the obligations which it imposes upon him. 

In some cases it has been held that while a carrier 
cannot limit his liability for gross negligence, which 
has been defined as his own personal negligence ‘or 
that of the corporation itself, where that is the carrier), 
he can contract for exemption from liability for the 
negligence of his servants. It may be doubted whether 
any such distinction in degrees of negligence, and the 
right of a carrier to exempt himself from responsibility 
therefor, can be profitably made or applied. The New 
World v. King, 16 How. 469. It is to be observed bow- 
ever that in the case at bar the injury occurred 
through the negligence of defendant’s servants, and 
not through any failure on the part of the corporation 
to prescribe proper rules or furnish proper appliances 
of the conduct of its business. We are of opinion that 
where one accepts, purely as a gratuity, a free passage 
upon a railroad train, upon the agreement that he will 
assume all risk of accident which may happen to him, 
while travelling on such train, by which he may be in- 
jared in his person, no rule of public policy requires 
us to declare such contract invalid and without bind- 
ing force. By the terms of the report there must 
therefore be judgment for defendant. 


SLEEPING-CAR COMPANIES — LIABILITY 
FOR GUEST’S APPAREL. 


NEBRASKA SUPREME COURT, DEC. 17, 1889. 


PULLMAN PALACE CaR Co. v. LOWE. 
Asleeping-car company, so far as it renders service similar 
in kind to an inn-keeper, is subject to the same liabilities; 
and where an article of wearing apparel belonging to & 
passenger in one of such cars has been placed in the care 
of the porter, and is stolen from the car, the company 
will be liable therefor. 


| gene from District Court, Douglas county; 
Doane, J. 


Howard B. Smith, for plaintiff. 
A. Steere, Jr., for defendant. 


MAXWELL, J. This action was brought by the de- 
fendant in error against the plaintiff in error to Te 
cover the value of an overcoat which it is alleged was 
lost or stolen from a Pullman car in which the defend- 
ant in error was a passenger, on the Wabash railway, 
from St. Louis to Council Biuffs. The court was te 
quested to make special findings in the case, which it 
did, as follows: ‘I find, as the facts proven on the 
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trial of this case, that on the 18th day of April, 1887, 
the plaintiff took passage at St. Louis for Council 
Bluffs on the Wabash and St. Louis railroad, and pur- 
ghased a sleeping-car ticket from the defendant’s 
agency at St. Louis, entitling him to a lower berth in 
the sleeping-car attached to the train which left St. 
Louis the evening of that day. That the train left St. 
Louis at 8:25 p. M. That a short time before the train 
left plaintiff entered the sleeping-car, and, upon doing 
go, delivered his coat to the porter of the car, who 
took it, and placed it in the vacant upper berth of the 
section of which plaintiff had secured the lower berth. 
That, shortly after the train started, the sleeping-car 
conductor passed through the car, and took up the 
ticket which had been purchased by the plaintiff, and 
gave him in exchange therefor another ticket, known 
asa ‘berth ticket,’ whicb was in turn taken up by the 
porter soon afterward, when he prepared the sleeping 
berth for occupation by the plaintiff. That the next 
morning, when the plaintiff arose, he took out from 
the upper berth a portion of his clothing, and then saw 
his overcoat there, where it had been placed the even- 
ing before by the porter, and where he (the plaintiff) 
left it. That plaintiff was last to leave his berth, and, 
with the exception of a gentleman and lady, the last of 
the passengers to leave the car for breakfast that 
morning. That plaintiff went out to breakfast at the 
regular breakfast station, which occupied him about 
fifteen minutes, and that after breakfast he stood on 
the rear platform of the sleeper about ten minutes 
smoking a cigar, and then went to his berth in the car, 
the same having been made up, and then discovered 
that his overcoat was missing. That he immediately 
called the attention of the conductor of the sleeping- 
car to the fact, who, after first disclaiming any respon- 
sibility for the care of the coat, after a time caused a 
search to be made through the car, in company with 
the porter, for it, but without finding it, and the coat 
has been entirely lost to the plaintiff, and was of the 
value at the time of the loss of $50. I also find that the 
conductor left the car at the breakfast station, and 
went to his breakfast at the same time as the passen- 
gers, including the plaintiff, were at their breakfast, 
and that during the interval of about twenty-five min- 
utes’ absence of plaintiff from his berth in sleeping- 
car, between the time when he left the car for break- 
fast and the time when he returned into it, his berth 
was made up, and his overcoat abstracted. Conclusion 
of law: I find, aaa conclusion of law, that defendant 
Was guilty of negligence in not properly guarding and 
taking care of property of plaintiff during his neces- 
sary absence from defendant’s car, and that plaintiff 
Was not guilty of negligence in the matter. I there- 
fore find that defendant is liable to the plaintiff for the 
value of the overcoat, to-wit, $50, with interest thereon 
from April 20, 1887, to the first day of this term, $3.75.” 
The rules of the company were also introduced,in evi- 
dence in its behalf, but, as the defendant in error had 
Ro notice of them, they do not enter into the case. 

The question presented therefore is the liability of a 
sleeping-car company for the loss of necessary wearing 
&pparel of one who had paid the necessary sleeping-car 
charges, and was lawfully riding in one of its cars, 
which apparel had been placed iu the care of the em- 
ployees of the company. We find no case exactly in 
Point, and as the question is a new one, not only in 
this State, but, to a great extent, in the other States 
of the nation, we are practically without precedents to 

us, aud must adopt such rule as may seem just and 
equitable. It may be well to consider what the com- 
pany undertakes to perform, and also what it does not 
a @. The latter proposition will be considered 
“ ede does not undertake to furnish the railway for 
run upon, nor the motive power to propel 
arom hence is not entitled to eompensation for 
nary of passengers. It does invite for 





hire all passengers holding first-class tickets to occupy 
its cars. In effect, it says to all such passengers: ‘‘ We 
will furnish you safe, pleasant, commodious cars, with 
all possible facilities to prevent weariness and fatigue, 
with comfortable sleeping accommodations, and the 
necessary toilet facilities, if you pay the price de- 
manded in addition to the ordinary fare.’’ The nature 
of this undertaking is the question for consideration. 
On the one hand, it is claimed, that so far as the com- 
pany holds itself out as performing the duties of an 
inn-keeper, so far it should be charged with the 
strict liability of the same. On the other, it is sought 
to make the liability of the company merely that of a 
lodging-house keeper. In the very able and carefully 
prepared briefs of the attorney for the plaintiff in er- 
ror, we find the following objections to charging the 
company with the liability of an inn-keeper. He says: 
“It undertakes (1) to furnish accommodations to 
‘ first-class’ passengers exclusively ; (2) to furnish toilet 
accommodations to such passengers; (3) to furnish a 
certain specified seat or bed to such a passenger; (4) 
to furnish a servant who will respond to all proper de- 
mands on his service by such passengers, promptly and 
politely; but to do these four things for a limited 
time, which is agreed upon between it and each pas- 
senger in advance. It does not make even this agree- 
ment with all those who travel by rail. It makes this 
agreement with first-class passengers exclusively. The 
distinction between an inn-keeper and a lodging-house 
keeper is set forth in many cases, but is very well 
drawn in the case of Cromwell v. S‘ephens, 2 Daly, 15 
(1867), from pages 21 to 26, inclusive. After quoting 
the definition of an “inn,” as given by Chief Justice 
Oakley in Wintermute v. Clark, 5 Sandf. 247, to-wit, 
‘* where all who come are received as guests, without 
any previous agreement as to the duration of their 
stay or as to the terms of their entertainment;”’ and 
from Willard v. Reinhardt, 2 E. D. Smith, 148, in which 
the distinctions between a boarding-house and an inn 
were declared to be this: “In a boarding-house the 
guest is under an express contract, at a certain rate, 
for a certain period of time, but in an inn there is no 
express engagement; the guest, being on his way, is 
entertained from day to day, according to his business, 
upon an implied contract;”’ and from Carpenter v. 
Taylor, 1 Hilt, 195, as follows: ‘‘ Mere eating-houses 
cannot be considered as inns. They are wanting in 
some of the requisites necessary to constitute them 
inns ’—it will be seen that a distinction is attempted 
to be drawn between the sleeping-car company aud an 
inn-keeper, because only a certain class can occupy 
such cars, viz., persons holding first-class tickets, 
whereas, at an inn, all who conduct themselves prop- 
erly may be entertained. There is great confusion in 
the decisions as to what constitutes an “inn.” In 
Calye’s Case, 8 Coke, 32, it was held that inns were in- 
stituted for passengers and wayfaring men. In an- 
other case an “‘inn”’ is defined to be a house where 
the traveller is furnished all he has occasion for while 
on the way. Thompson v. Lacy, 3 Barn. & Ald. 283. 
Bouvier defines ‘‘ inn-keeper'’ to be ‘‘ the keeper of a 
common inn for the lodgment and entertainment of 
travellers and passengers, their horses and attendants, 
for a reasonable compensation.’’ The inn-Keeper is 
bound to take in and receive all travellers and wayfar- 
ing persons, and entertain them, if he can accommo- 
date them, and the same is true of a sleeping-car com- 
pany as to all passengers holding a first-class ticket. The 
fact that persons holding second or third-class tickets 
agree, in effect, in consideration of lower fare, to 
waive their right to enter a sleeping-car, does not en- 
ter into the case any more than that of a traveller 
who, to avoid the expense of an inn, should stop at a 
private house. In any event, the company which sells 
sleeping-car tickets to all first-class passengers that 
may pay the price, to that extent stands in the same 
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relation as an inn-keeper who must for hire entertain 
those asking for entertainment. 

A more difficult question is to properly define the 
word ‘‘guest’’ at an hotel. Parsons defines a ** guest ”’ 
to be one who “comes without any bargain for time, 
remains without one, and may go when he pleases.”’ 
2 Pars. Cont. 151. This is not sufficiently comprehen- 
sive to be a proper definition. Inu Walling v. Potter, 
35 Conn. 183, the Supreme Court of Connecticut de- 
fines the word “guest” as follows: “A guest is one 
who patronizes an inn as such. But it is said that none 
but a traveller can be a guest at an inn, in a legal sense. 
We do not suppose that the court intended, in the 
definition above quoted, to lay stress upon the word 
‘traveller.’ It is used in a broad sense, to designate 
those who patronize inns. In Wintermute v. Clark, 5 
Sandf. 247, the court say, thatin order to charge a 
party as an inn-keeper, it is not necessary to prove 
that it was only for the reception of travellers that his 
house was kept open; it being sufficient to prove that 
all who came were received as guests, without any 
previous agreement as to the time or terms of their 
stay. A public house of entertainment, for all who 
choose to visit it, is the definition of an inn. These 
definitions are really in harmony with each other. 
Webster defines a traveller as ‘oue who travels in any 
way.’ Distance is not material. A townsman or neigh- 
bor may be a traveller, and therefore a guest at an inn, 
as well as he who comes from a distance or from a for- 
eign country. If he resides at the inn, his relation to 
the inu-keeper is that of a boarder; but if he resides 
away from it, whether far or near, and comes to it for 
entertainment as a traveller, and receives it as such, 
paying the customary rates, we know of no reason 
why he should not be subjected to all the duties of a 
guest and entitled to all the rights and privileges of 
one. In short, any one away from home, receiving 
accommodations at an inn as a traveller,is a guest, 
and entitled to hold the inn-keeper responsible as 
such.”’ This, we think, isa correct definition of the 
word “guest,” and we adopt the same. Berkshire 
Woollen Co. v. Proctor, 7 Cush. 417. In the latter case 
the guest made an arrangement as to the price to be 
paid per week, and it was held that this did not take 
away his character as a traveller and guest. See also 
Hall v. Pike, 100 Mass. 495; Norcross v. Norcross, 53 
Me. 163; Pinkerton v. Woodward, 33 Cal. 557, and a 
valuable article in 14 Cent. Law J. 206; Hancock v. 
Rand, 17 Hun, 279. In Dunbier v. Day, 12 Neb. 597, 
this court held that an inn-keeper was bound to take 
all possible care for the safety and security of the 
goods, money, etc., of his guests while in his house. 
And if the goods or money ofa guest be stolen from 
the inn, through no fault or neglect of the guest, nor 
by a companion guest, and there is no evidence to 
show how it was done, or by whom, the inn-keeper is 
liable for the loss. This, we think, is a correct state- 
ment of the law. 

A “‘lodger”’ is defined by Bouvier to be “one who 
inhabits a portion of a house of which another has the 
general possession and custody.’’ There is some con- 
fusion in the decisions, arising mainly from the want 
of a clear definition of what constitutes a ‘‘ guest’’ as 
distinguished from a mere “lodger.”” Generally how- 
ever a lodger is one who, for the time being, has his 
home at his lodging-place. Phillips v. Evans, 64 Mo. 
17. The rule, under the decisions, is not of universal 
application, but nearly so. Phillips v. Henson, 30 Moak 
Eng. R. 19; Thompson v. Ward, L. R., 6 C. P. 827; 
Bradley v. Baylis, L. R., 8 Q. B. Div. 195; Ness v. 
Stephenson, id. 245; Hickman v. Thomas, 16 Ala. 666; 
Ullman v. Siate, 1 Tex. App. 220. 

It will be seen that the engagement of the sleeping- 
car company, so far as it goes, is exactly the same as 
the duties assumed by au inn-keeper. A passenger, 
on entering a sleeping-car as a guest—because that is 








what he is in fact—necessarily must take his ord 
wearing apparel with him, and some articles for con- 
venience, comfort or necessity. The articles, whep 
placed in the care of the company’s employees, are 
infra hospitum, and are at the company’s risk. Thg 
liability of inn-keepers is imposed from considerationg 
of public policy, asameans of protecting traveller 
against the negligence and dishonest practices of the 
inn-keeper and his servants. Occasionally, no doubt, 
the inn-keeper is subjected to losses without any fault 
on his part. This however is one of the burdens pere 
taining to the business, and the courts have deemed it 
necessary to enforce this wholesome rigor to insurethe 
security of travellers. Besides, where loss is sustained, 
neither party being in fault, it must be borne by ong 
of them, and itis no more unjust to place it on the 
inn-keeper than on the guest. The liabilities incident 
to the business are to be considered in fixing the 
charges for the service. Mason v. Thompson, 9 Pick, 
283. Except in the matter of furnishing meals, there 
seems to be no essential difference between the accom- 
modation at an inn and those on a sleeping-car, except 
that the latter are necessarily on a smaller scale than 
ataninn. In both cases the porter meets the travel. 
ler at the door, and takes whatever portable articles 
he may have with him. He waits upon him and the 
other passengers in the car so long as they remain 
therein. The traveller is not required to sit in his seat 
during the day, but may, if he so desires, go forward 
into the other cars on the train, and at stations may 
go out on the platform. A passenger in a sleeping-car 
need not avail himself of these privileges, but the fact 
that he may do so, and that many persons actually do 
avail themselves of the same, is well known to every 
traveller and to the company, and is a circumstance in 
the case. If it is said that it would be unjust to hold 
the company to the same liability as an inn-keeper, 
because thieves might take one or more berths ina car, 
and at the first opportunity leave the car, carrying 
what articles they could steal before leaving, the same 
is true of an inn-keeper. Thieves, in the garb of re 
spectable people, may take rooms at an inn, and after 
ward steal what they can, and escape, yet no one 
would contend that the inn-keeper would not be re 
sponsible for the property so stolen, and this, whether 
itis stolen at night or in the day-time; yet in many 
of the large inns of this country, at least, there are 
numerous doors for ingress and egress, while in 4 
sleeping-car there are but two. Were meals served on 
a sleeping-car, no one would contend that it differed 
from an inn in its accommodations. I[n this State 
meals are furnished on the through trains, and a pa® 
senger need not leave the train from the time of enter- 
ing it until he reaches the end of the line. This how- 
ever does not appear to have been the case on the rail- 
way in question. But the fact that meals are takenat 
designated stations on the line of the road, instead of 
on the train itself, does not change the character of 
of the service rendered. So far as such services 
are rendered, they are the same in kind as those 
furnished by an inn-keeper; and the security of 
travellers, and as a means of protecting them, not only 
against the negligence, but also against the dishonest 
practices, of the agents or employees of the sleeping: 
car company, requires that the company, so far a8 it 
renders service as an inn-keeper, shall be subject # 
like liabilities and obligations. The judgment is there 
fore affirmed. 
The other judges conour. 


—_—__+ —___— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


BonD—INDEMNITY—COUNTER-CLAIM.— (1) A judg 
ment was recovered against plaintiff and others, of 
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which defendant was the beneficial owner, and after 
suit had been brought on it against the judgment 
debtors by the holder of the legal title, plaintiff paid 
defendant a certain sum, and took from him a bond 
conditioned to save him harmless ** against all claims’ 
in the suit then pending, and “against all costs and 
damages” which plaintiff might be compelled to pay 
by reason of said action, or “claims upon which the 
same is based.”’ Held, that the bond was to indem- 
nify plaintiff, not only against the action mentioned 
in it, but also against any costs and damages resulting 
tohim from the subsequent prosecution of any claim 
founded on the judgment. (2) The fact that plaintiff 
afterward, in a suit on the bond, recovered from de- 
fendant a judgment for costs and expenses incurred 
by him in a subsequent suit against him on the judg- 
ment by an assignee-thereof, is conclusive, as between 
plaintiff and defendant, that defendant’s liability on 
the bond was not limited to costs and expenses which 
plaintiff might incur by reason of the action men- 
tioned therein. (3) In an action on the bond to recover 
costs and expenses incurred by plaintiff in defending 
an action against him by defendant, who had after- 
ward acquired the legal title to the judgment, a 
counter-claim by defendant for damages resulting 
from fraud and misrepresentation of plaintiff in in- 
ducing him to execute the bond is within the mean- 
ing ofa counter-claim, as defined by the Code of Civil 
Procedure of New York, section 501, providing that a 
counter-claim must beacause of action against the 
plaintiff, arising out of the contract or transaction set 
forth in the complaint as the foundation of plaintiff's 
claim, or connected with the subject of the action. (4) 
Such counter-claim being founded solely on alleged 
fraud on the part of plaintiff in procuring the bond, 
forwhich defendant seeks damages, can be set up 
without defendant’s restoring to plaintiff the amount 
paid by him on the judgment as consideration for the 
bond. Second Division, Jan. 14, 1890. Thomson v. 
Sanders. Opinion by Bradley, J. Reversing 44 Hun, 622. 


ConTRACT — CONSTRUCTION.— (1) Plaintiff entered 
into a contract by which he sold defendant the exclu- 
sive right to give performances of certain plays for 
thirty consecutive weeks during the theatrical season, 
one performance each night to be given during such 
period, and defendant agreed to pay plaintiff $200 
“each week for thirty consecutive weeks, commenc- 
ing on the first Saturday after said performance be- 
gins.” Held, that plaintiff is entitled to recover $200 
a week after the first performance, whether defendant 
continued to produce the plays each week or not. (2) 
A contract was entered into between N. & L., a 
theatrical author, of Germany, by which the latter as- 
signed to the former the exclusive right of perform- 
ance of all plays which were or might be composed by 
him, also all property rights in such plays for the 
United States, so that N. exclusively should have the 
tight to give to other stages in America the permission 
to perform said plays, to fix and determine the royal- 
ties for the same, and collect such royalties from the 
other managers; ‘‘in short, that Mr. N. is authorized 
toact as the sole proprietor of the same.” LL. reserved 
tohimself certain royalties on the plays that should 
be performed by N., and a per cent of the royalties N. 
might receive from other managers. The contract 
was to last for acertain time, after which it was to 
continue from year to year, unless revoked by one of 
the parties. Held, that there being evidence to show 
that the parties to the contract did not intend that N. 
should be any thing more than the agent of L., he did 
hot, under the clause of the contract giving him au- 
thority to act *‘as the sole proprietor” of the plays, 
acquire any absolute title thereto, but bis power to 
make any disposition of the right to perform the plays 
ceasedon the termination of the contract. 


Division, Jan. 14, 1890. Daly v. Stetson. Opinion by 
Haight, J. Affirming 54 N. Y. Super. Ct. 202. 


EASEMENT—CREATION BY PAROL—LICENSE. — (1) A 
right in the nature of an easement cannot be created 
by a parol agreement for the partition of land. 
It is not open to discussion in this State that a 
parol partition may be made of lands owned by ten- 
ants in common, provided each party takes and retains 
exclusive possession of the portion allotted to him. 
Wood v. Fleet, 36 N. Y. 499; Mount v. Morton, 20 
Barb. 123; Ryerss v. Wheeler, 25 Wend. 434; Jackson 
v. Livingston, 7 id. 136; Jackson v. Christman, 4 id. 277; 
Jackson v. Vosburgh, 9 Johns. 270; Jackson v. Harder, 
4 id. 202; Freem. Co-Tenancy, § 398; Knapp Partit. 
465. A tenancy in common exists when there is nearly 
unity of possession, either with or without a union of 
other interests. The result of a parol partition, when 
carried into effect by each tenant taking ‘exclusive pos- 
session of his own share and surrendering possession 
of all the other shares according to the allotment, is to 
destroy the unity of possession; and thus the parties 
by their acts only, without a deed, cease to be tenants 
in common of the whole, and each becomes a tenant 
in severalty of a part. The unity of possession is sev- 
ered and the partition is effected by the acts of the 
parties in taking exclusive possession of their respect- 
ive shares by common consent. While the form of the 
transaction is a parol agreement followed by the act 
of taking exclusive possession, each of his part, the 
substance is the act itself. A parol agreement simply 
cannot terminate the unity of possession. Standing 
alone, it would be ineffectual for any purpose. The 
partition springs from the act of each tenant, with 
the consent of the others. Although practically asub- 
stitute for, it is not equivalent- to, mutual convey- 
ances, which would sever the unity of possession, even 
if not followed by actual possession. No title is trans- 
ferred by a parol partition, even when it is carried 
into effect, as it acts only upon the unity of posses- 
sion, and by ending that, accomplishes the object in 
view. It ascertains and defines the limits of the re- 
spective possessions. Possession under a tenancy in 
common is per mie and not per tout; and as each ten- 
ant owns an undivided fraction, he cannot know 
where that fraction is until « division bas been made. 
4 Kent Com. 367-371; 2 Bl. Com. 191, 194. While his 
title remaius the same after partition as it was before, 
his part is separated and identified by the division. 
Alln. Partit. 124, 129; Corbin v. Jackson, 14 Wend. 621, 
625. It follows from these views, which are supported 
by the authorities already cited, that a wight in the 
nature of an exnsement cannot be created by a parol 
agreement for the partition of lands, because that in- 
volves something besides a severance of the unity of 
possession. It implies a grant, by which the right is 
either reserved or conveyed. Wiseman v. Lucksinger. 
84. N. Y. 31. It is something carved out of one parcel 
of land, the servient, for the benefit of another, the 
dominant. ‘It is an interest in or over the soil,” and 
“can only be acquired by grant, and ordinarily by 
deed, * * * a parol license being insufficient for 
the purpose.”’ Washb. Easem. 3-7. If the right to enter 
and take away apples, as contended for, was merely a 
parol license, it was revocable at pleasure, and the con- 
veyance of the one hundred acres without reference 
thereto effected a revocation. Cronkhite v. Cronkhite, 
94 N. Y. 323; Shepherd v. Oil Co., 38 Hun, 37; Washb. 
Easem.7. (2) But whatever the nature of the right, 
as claimed was, we agree with the learned General 
Term, that as it was not, and could not be, made a mat- 
ter of record, the Recording Act supervened, and pro- 
tected the plaintiff. Subsequent to the parol partition 
the parcel of one hundred acres was twice conveyed 
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by deeds duly recorded, neither of which contained 
any reference to the right or claim in question. There 
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was no visible sign of its existence, and nothing appar- 

ent in the use or possession of either tenement to put 
a purchaser upon inquiry, while the record title con- 
tained no suggestion upon the subject. If the verbal 
agreement had not been limited simply to one-half of 
the apples, but had embraced one-half of all the annual 
products of the farm, it would have been the same in 
principle. Unless the right was a parol license, it re- 
quired a grant, duly placed upon record, in order to 
be valid against one purchasing in reliance upon the 
Recording Act. 4 R. 8S. (8th ed.) 2469. Second Divis- 
ion, Jan. 14, 1890. Taylor v. Millard. Opinion by Vann, 
J. Affirming 42 Hun, 363. 


EJECTMENT—ADVERSE POSSESSION — APPEAL -— RE- 
view.—(1) Where the person claiming title to land 
did not reside on it, but frequently visited her son, 
who did live there, and there was constant communi- 
cation betweén them, it cannot be held that the son's 
possession was adverse. (2) Where on appeal it is 
urged, as ground for reversal, that a deed from the 
sheriff, of land sold to satisfy a judgment, was ad- 
judged effectual as a conveyance, without producing 
the judgment in evideuce, the Court of Appeals may 
examine acertified copy of the judgment-roll, and 
upon finding it regular in all respects, sustain the judg- 
ment of the court below. While the production of 
record evidence is never allowed in an appellate court 
for the purpose of reversing a judgment, it is some- 
times permitted for the purpose of sustaining a judg- 
ment. Stilwell v. Carpenter, 62 N. Y. 639; Day v. 
Town of New Lots, 107 id. 157. This has frequently 
been decided in respect to records of judgments, ex- 
emplification of bankrupt discharges, certificates of 
naturalization, etc. Burt v. Place, 4 Wend. 591; 
Ritchie v. Putnam, 13 id. 524; Williams v. Wood, 14 
id. 127; Jarvis v. Sewell, 40 Barb. 449; Dresser v. 
Brooks, 3 id. 429. Evidence of this character is re- 
ceived by the appellate court for the reason, that being 
in its nature incontrovertible, it would be idle to send 
the case back for a new trial for the sole purpose of 
admitting it. (3) It is no objection to a deed executed 
in 1835, by the person claiming title thereto, that about 
1850 the land in question was below high-water mark, 
and that the title therefore was in the city instead of 
the grantor; it appearing that the city had levied an 
assessment on the land, thereby disclaiming owner- 
ship therein, and that moreover prior to the date of 
the deed, the land was above the ordinary daily tide, 
and was not covered by water except during occa- 
sional severe storms. Carleton v. Darcy, 90 M. Y. 
566-573; Stevens v. Hauser, 39 id. 302. Second Divi- 
sion, Jan. 14, 1890. Dunham v. Townshend. Opinion 
by Brown, J. Affirming 43 Hun, 580. 


SALE—EXPRESS WARRANTY.—(1) An agreement to 
sell beef that has not been heated before being killed 
amounts to an express warranty. ‘A warranty is an 
express or implied statement of something which a 
party undertakes shall be a part of a contract, and 
though part of the contract, collateral to the ex- 
pressed object of it.””. 2 Schoul. Per. Prop. (2d ed.), 
§ 321. All contracts of sale with warranty therefore 
must contain two independent stipulations. First, an 
agreement for the transfer of title and possession from 
the vendor to the .vendee; second, a further agreement 
that the subject of the sale has certain qualities and 
conditions. [t is not necessary that in the collateral 
agreement the word “ warranty” should be used. No 
particular phraseology is requisite to constitute a war- 
ranty. ‘“‘It must be a representation which the vendee 
relies on, and which is understood by the parties asan 
absolute assertion, and not the expression of an opin- 
ion.” Society v. Lawreuce, 4 Cow. 440. It is not neces- 
sary that the vendor should have intended the repre- 
sentation to constitute a warranty. If the writing con- 








tains that which amounts to a warranty, the vendor 


rr 
will not be permitted to say that he did not intend 
what his language clearly and explicitly declares, 
Hawkins v. Pemberton, 51 N. Y. 198. In that case the 
defendants purchased at auction an article, 
upon the representation of the auctioneer that it way 
“blue vitriol.’”” It was in fact ‘‘ Salzburger vitriol,” 
an article much less valuable. In an action brought 
against the purchaser, the trial court directed a verdig, 
for the plaintiff. This was held to be error, because the 
representation at the sale amounted to a warranty, 
Judge Earl, in delivering the opinion of the 
after collating and discussing the authorities upon the 
subject of warranty, said: ‘The more recent cass 
hold that a positive affirmation, understood and relied 
upon as such by the vendee, is an express warranty,” 
In Kent v. Friedman, 17 Week. Dig. 484, Judg 
Learned, in his opinion, says: ‘‘ There can be no dit. 
ference between an executory contract to sell and de 
liver goods of such and such a quality, and an execu. 
tory contract to sell and deliver goods which the 
vendor warrants to be of such and such a quality. The 
former is as much a warranty as the latter.” Th 
Court of Appeals subsequently affirmed the judgment 
of the General Term. 101 N. Y. 616. In White v. Mi 
ler, 71 id. 118, frequently referred to as the “ Bristol 
Cabbage Seed Case,’’ the court say: ‘ The case of 
Hawkins v. Pemberton, 51 N. Y. 198, adopts as the lay 
in this State, the doctrine upon this subject now pr 
vailing elsewhere, that a sale of a chattel by a particu 
lar description is a warranty that the article sold isof 
a kind specified. So too a sale by sample importss 
warranty that the quality of the goods shall be equl 
in every respect to the sample. Brigg v. Hilton, @N. 
Y. 517, and cases cited. Now, in the case before us, the 
defendants undertook to purchase of the plaintiff 
fresh dressed beef, to be wholesaled in part, and the 
residue retailed to their customers. They endeavored 
to procure good beef. Not only did they contract for 
beef that was clean, well dressed, in first-class condi 
tion in every respect, and merchantable, and that wa 
thoroughly chilled before being loaded on the cars, but 
further that they should not be given beef that had 
been heated before being killed. When therefore the 
plaintiff placed in a suitable car beef well dressed aud 
clean, and of the general description given in defend 
ants’ order, it had made a delivery of the merchandise 
sold, and by the terms of the contract, was entitled to 
be paid as soon as the bill should reach defendants 
and before the arrival of the beef made an examin 
tion by defendants possible. But there was another 
collateral engagement, and yet forming a part of the 
contract, which the plaintiff had not performed —a 
engagement of much consequence to the defendauls 
and their customers, because it affected the quality of 
the meat. Upon its performance or uon-performane 
depended whether it should be wholesome as an article 
of food. It was of such a character that defendants 
were obliged to rely solely upon the representation of 
the plaintiff in respect thereto. The plaintiff or its 
agents selected from their stock the cattle to be 
slaughtered. No one else knew, or could kno#, 
whether they were heated and feverish. Inepectiow 
immediately after placing the beef in the car would 
not determine it. That collateral engagement oom 
sisted of a representation and agreement that plaintiff 
would deliver to the defendants beef from cattle that 
had not been heated before being slaughtered. Such 
representation and agreement amounted to an expres 
warranty. The referee found, as a fact, “that 
meat had been heated before being killed; ” therefore 
there was a breach of the warranty, and the defendanl 
are entitled to recover their damages by Way 
counter-claim, unless such right must be deemed 0 
have been subsequently waived. It is not neces] 
for the disposition of this case to decide, and therefore 
it is not decided, whether a warranty is implied, inal 
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qsesof asale of fresh dressed meat, by the party 
ng the animals, that they were not heated 
before being killed; and as some of my associates are 
averse to any expression whatever upon that question 
at this time, what is said must be regarded as an indi- 
vidual view, rather than that of the court. My atten- 
tion has not been called to a decision in this State 
covering that precise question. It was determined in 
Divine v. McCormick, 50 Barb. 116, that in the sale of 
aheifer for immediate consumption, a warranty that 
she is not diseased and unfit for food is implied. That 
decision is well founded in principle, and is in accord- 
ance with a sound public policy, which demands that 
the doctrine of caveat emptor shall be still further en- 
croached upon, rather than that the public health 
shall be endangered. I see no reason for applying the 
rule to one who slaughters and sells to his customers 
for immediate consumption, and denying its applica- 
tion to one who slaughters and sells to another to be 
retailed by him. In each case it is fresh meat intended 
forimmediate consumption. The rule is well settled 
by the courts of last resort in many of the States, that 
a vendor of an article, manufactured by him for a par- 
ticular purpose, impliedly warrants it against all such 
defects as arise from his unskilfulness either in select- 
ing the materials, or in putting them together and 
adapting them to the required purpose. See cases cited 
in 18 Alb. L. J. 324. One who prepares meat for the 
wholesale market may be said to come within that 
tule; because he purchases the cattle, determines 
whether they are healthy and in proper condition for 
food, and upon his skill in dressing aud preparing the 
meat for transportation a long distance its quality 
and condition, as an article of diet for the consumer, 
largely depends. In two of the States at least, it is 
held that where perishable goods are sold to be shipped 
toa distant market, a warranty is implied that they 
are properly packed and fit for shipment, but not that 
they will continue sound for any particular or definite 
period. Mann v. Everston, 32 Ind. 355; Leopold v. 
Van Kirk, 27 Wis. 152. (2) The respondent insists that 
the act of defendants’ agent in selling some sixty 
quarters of beef, before the car reached Elmira, when 
the defendants, after making a personal examination, 
immediately shipped that which remained unsold to 
the plaintiff, constituted a waiver of their claim for 
damages. It is undonbtedly the rule that in cases of 
executory contracts, for the sale and delivery of per- 
‘sonal property, if the article furnished fails to conform 
to the agreement, the vendee’s right to recover dam- 
ages does not survive an acceptance of the property, 
after opportunity to ascertain the defect, unless uotice 
has been given to the vendur, or the vendee offers to 
return the property. Reed v. Randall, 29 N. Y. 358; 
Beck v. Sheldon, 48 id. 365; Iron Co. v. Pope, 108 id. 
%2. But when there is an express warranty, it is un- 
important whether the sale be regarded as executory 
or in presenti, for it is now well settled that the same 
tights and remedies attach to an express warranty in 
an executory as in a present sale. Day v. Pool, 52 N. 
Y. 416; Parks v. Axe Co., 54 id. 586; Dounce v. Dow, 
Wi id. 16; Brigg v. Hilton, 99 id. 517. In such cases, 
the right to recover damages for the breach of the 
Warranty survives an acceptance, the vendee being 
under no obligation to return the goods. Indeed his 
right to return them, upon discovery of the breach, is 
questioned in Day v. Pool, supra. And Judge Dan- 
forth in Brigg v. Hilton, supra, after a careful review 
of the leading authorities upon the question, states 
the rule as follows: ‘* Where there is an express war- 
Tanty, it is, if untrue, at once broken, and the vendor 
becomes liable in damages, but the purchaser cannot, 
for that reason, either refuse to accept the goods or re- 
turn them.” Second Division, Jan. 14, 1890. Fuir- 
bank Canning Co. v. Meteger. Opinion by Parker, J. 
Reversing 43 Hun, 71. 





ABSTRACTS OF VARIOUS RECENT DE- — 
CISIONS. 


CHECKS—FICTITIOUS PAYEE.—Where, by the fraud 
of a third person, a depositor of a bank is induced to 
draw his check payable to a non-existing person or 
order, the drawer being in ignorance of the fact and 
intending no fraud, the bank on which the check is so 
drawn is not authorized to pay it, and charge the 
amount to the account of its customer, on the indorse- 
ment of the party presenting it, although it appears 
to have been previously indorsed by the party named 
as payee. It is evident, both upon reason and the au- 
thority of Dodge v. Bank, 20 Ohio St. 234, that the 
circumstances under which the plaintiff was induced 
to give the check, even though calculated to arouse 
suspicion on her part, cannot modify the duty re- 
quired of the bank in the matter of paying or not pay- 
ing the check. It is not claimed that the bank had any 
knowledge of how or under what circumstances 
Grimes had obtained the check, and there is no find- 
ing of any such course of dealing between the bank 
and the plaintiff as would have authorized it to depart 
from the general duty of a bank in paying the checks 
of its customers drawn payable toa certain person or 
order. it was its duty to pay to the person named or 
his order, and to withbold payment until it was satis- 
fied, both as to the identity of the payee and the gen- 
uineness of his signature. Morse Bank., § 474; Robarts 
v. Tucker, 16 Q. B. Div. 560, per Maule, J., at p. 578. 
It is found that the bank made the usual inquiries re- 
specting the identity of Grimes, and in other respects 
was ordinarily careful and prudent in relation to the 
transaction; but this must be taken in connection 
with the further fact that Grimes was not the payee 
of the check, and that his indorsement, without the 
genuine indorsement of the payee, could confer no 
title upon the holder of the check, or any interest in 
it, as against thedrawer. ‘There is no doubt,” says 
Lord Kenyon in Tatlock v. Harris, 3 T. R. 181, “but 
that the indorsee of a bill of exchange, payable to 
order must, in deriving his title, prove the handwrit- 
ing of the first indorser.’’ See Mead v. Young, 4 T. 
R. 28, 30; 2 Pars. Notes & B. 59. The indorsemenat on 
thecheck, purporting to be that of the payee, Brown, 
had been placed there by Grimes, and was -either a 
forgery or a fraud, and for the purposes of this case, it 
is not material which it is termed. Astoit the bank 
acted upon the representations of Grimes, and did not 
otherwise know whether it was genuine or not. As 
said in Dodge v. Bank, 30 Ohio St. 1: ‘The rightful 
possession of a check by no means carries with it or 
implies a right to demand or receive payment of it, 
without the genuine indorsement of the person to 
whose order it is made payable;’’ and if a banker ac- 
cept or undertake to pay a check, *‘he must see to it, 
at his peril, that he pays according to the terms of the 
order, and to the party named therein, or to one hold- 
ing it under the genuine indorsement of such payee. 
* * * And this is true whether the defendant exer- 
cised the degree of caution which bankers usually do 
in such cases or not. The question is, was the check 
paid to the party to whom, by its terms, it was made 
payable?’’ Therefore the court rightly concluded, as 
a question of law from the facts found, that the pay- 
ment of the check by the defendant was not author- 
ized by the plaintiff, and that it could not rightfully 
be charged to her account. The fact that the check . 
was made payable to a person who had no existence 
does not alter the rights of the plaintiff as against the 
bank, for she supposed that Brown was a real person, 
and intended that payment should be made to such 
person. The doctrine that treats a check or bill made 
payable to a fictitious person as one made payable to 
bearer, and so negotiable without indorsement, applies 
only where it is so drawn with the knowledge of the 
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parties. Tatlock v. Harris, 3 IT’. R. 174, 180; Vere v. 
Lewis, id. 182; Minet v. Gibson, id. 481; same case in 
the House of Lords on error, Gibson v. Minet, 1 H. BI. 
569; Collis v. Emett, id. 313; Gibson v. Hunter, 2 id. 
187. The doctrine that a bill payable to a fictitious 
person or order is equivalent to one payable to bearer 
had its origin in these cases, which all grew out of 
bills drawn by Levisay & Co., bankrupts, payable to a 
fictitious person or order, und were accepted by Gib- 
son & Co.; but it will be noticed that the holding in 
each case was upon the express ground that the ac- 
ceptor Knew at the time of his acceptance that the bill 
was payable toa fictitious person; and but for this 
fact the fictitious indorsement would have been held 
to be a forgery—some of the judges expressing a doubt 
whether it was not so, although its churacter was 
known to the acceptor. 3T. R. 181. These cases will 
be found reviewed in a note to Bennett v. Farnell, 1 
Camp. 130. It was held in this case that a bill made 
payable to a fictitious person or order is neither pay- 
able to the order of the drawer or bearer, but is com- 
pletely void. But in an addendum to the case, at page 
180c of the report, Lord Ellenborough observes that 
this holding must be taken with this qualification: 
** Unless it can be shown that the circumstance of the 
payee being a fictitious person was known to the ac- 
ceptor.”’ The rule is stated with this qualification in 
By les Bills,82. See also to the same effect Forbes v. Espy, 
21 Ohio St. 485; 1 Rand. Com. Paper, §§ 162-164; 2 Pars. 
Notes & B. 591, and note a. Mr. Daniels, in his work 
on Negotiable Instruments (§ 139), states the rule to 
be general, but as shown by Mr. Randolph, the cases 
do not bear out the text. 1 Rand. Com. Paper, § 164, 
note 4. And upon principle we do not see how the law 
could be held to be otherwise. For if the fictitious 
character of the payee is unknown to the drawer, 
whoever indorses the paper in that name with intent 
to defraud perpetrates a forgery, and the indorsement 
is void; a general intent to defraud being sufficient to 
constitute the offense. The case of Lane v. Krekle, 22 
Towa, 399, is not in point, for there the note was made 
payable to a fictitious person * or bearer,” and passed 
by delivery without indorsement. The case of Phillips 
v. Thurn, 114 E. C. L. 694, cited by the learned judge, 
is clearly distinguishable from the case before us. 
There the signature of the drawer as well as the in- 
dorsement was a forgery; but the defendant, the ac- 
ceptor, was held liable because the plaintiff discounted 
the paper, relying in good faith upon the acceptance 
of the defendant. The case was finally disposed of on 
a case stated, reported in L. R., 1 C. P. 463. The 
ground of the decision appears from the following ob- 
servations of Keating, J. (p. 472): ‘*I think, upon the 
facts stated in this special case, that it was not compe- 
tent to the defendant to deny the genuineness of this 
bill. He knew that the plaintiffs were willing to ad- 
vance money upon the bill only upon his vouching by 
his acceptance of it the authenticity of the drawing. 
His acceptance amounted to a representation to the 
plaintiffs which enabled the person representing Plana 
to obtain money from the plaintiffs on the bill.’ The 
decision in this case simply followed a well-recognized 
principle in the law of notes and bills. It is thus stated 
by Mr. Smith: “If the drawer’s signature be forged, 
the drawee, if he accepts the bill, is bound to pay it, 
provided it bein the hands of a holder bona fide and 
for value, for the drawee’s acceptance admits the 
drawer’s handwriting to be genuine.”” Smith Mere. 
Law, 151. Now, Mrs. Armstrong can in no way be 
said to have affirmed by any act of hers that the in- 
dorsement upon the check was genuine, for there was 
no indorsement on it when it left her hands. The case 
of Rogers v. Ware, 2 Neb. 29, cited by counsel for de- 
fendant in error, does not support his contention. The 
cuse of Ort v. Fowler, 31 Kans. 478, was rested upon a 
number of grounds; and in so far as it may have been 





—=— 
on the ground that a note made payable to 8 fictitious 
person or order is in effect payable to bearer, irre. 
spective of the knowledge of the maker, it simply fol. 
lows the authority of 1 Danl. Neg. Inst., § 139, which 
we have shown, is not borne out by the cases relied 
on. If the drawer of a check, acting in good faith, 
makes it payable to a certain person or order, Suppose 
ing there is such person, when in fact there is none, yo 
good reason can be perceived why the banker should 
be excused if he pay the check to a fraudulent holder 
upon any less precautions than if it had been made 
payable to a real person; in other words, why he 
should not be required to use the same precautions jn 
the one case as in the: other — that is, determing 
whether the indorsement is a genuine one or not. The 
fact that the payee is a non-existing person does not 
increase the liability of the bank to be deceived by the 
indorsement. The fact is that an ordinarily prudent 
banker would be less liable to be deceived into mig. 
taken payment by a fictitious indorsement suchas this 
was than by asimple forgery. The determinationof 
the character of any indorsement involves the agger. 
tainment of two things: (1) The identity of the ip- 
dorser; and (2) the genuineness of his signature; and 
no careful banker would pay upon the faith of thegen- 
uineness of any name until he had fully satisfied him- 
self both as to the identity of the person and the gen- 
uineness of his signature. Now, a careful bankermay 
be deceived as to the signature of a person with whose 
identity he may be familiar; but he is less liable tobe 
deceived when both the signature and the person 
whose signature it purports to be are unknown to 
him. In making the inquiry in such case to warrant 
him in acting, he will either learn that there is no 
such person, or that no credible information can be 
obtained as to his existence, which, with an ordinarily 
prudent banker, would be the same as actual knowl 
edge that there is no such person, and he would witb- 
hold payment, as he would have the right to doin such 
case. But still, if he should be deceived as to theer 
istence of the person, he would, nevertheless, require 
to be satisfied as to the genuineness of the signature 
Of this however he could not be ‘hrough his skill in 
such matters, and on which bankers ordinarily rely, 
for he would be without any standard of comparison, 
and he could have no knowledge of the handwriting 
of the supposed person, for there is no such person 
So that if he acts at all it must be upon the confidens 
he may place in the knowledge of some other persou, 
and if he chose to act upon this, and make, instead of 
withholding, payment, he acts at his peril, and must 
sustain whatever loss may ensue. It is a saying, {fe 
quently repeated in ‘The Doctor and Student,” that 
“he who loveth peril shall perish in it.” In other 
words, where a person has a safe way, and abandons it 
for one of uncertainty, be can blame no one but bit 
self if he meets with misfortune. Ohio Sup. Ct., Oct 
29, 1889. Armstrong v. Pomeroy Nat. Bank. Opinion 
by Minshall, C. J. 


CONSTITUTIONAL LAW — TRIAL— PRESENCE OF DF 
FENDANT.— Mansfield Digest, Arkansas, section 23, 
providing that a defendant on trial for a felony must 
be present at the trial, but that if he escapes from out 
tody after commencement of trial, or “ if on bail, shall 
absent himself during the trial,” the trial may pr 
gress to a verdict, does not violate the constitutional 
guaranty that the accused shall have the right to be 
confronted with the witnesses against him. Neither 
direct authority nor analogy are lacking in the ool 
struction of this guaranty. For two hundred years it 
has been ruled in England that where a witness is # 
sent by the fraudulent procurement of a defendast 
the deposition of the witness taken on 4 preliminst? 
hearing may be read in evidence (Lord Morley’s Case, 
6 St. Tr. 770; Harrison’s Case, 12 id, 851; Reg © 
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Seaife, 17 Adol. & EI. (N. S.] 242), and the same doc- 
triue prevails in this country. Drayton v. Wells, 1 Nott 
& McC. 409; Williams v. State, 19 Ga. 403; Reynolds 
y, United States, 98 U. S. 145-158; 1 Greenl. Ev., § 163; 
{Taylor Ev., § 446; 1 Whart Ev.,§ 178. In the last- 
mentioned case, Chief Justice Waite, delivering the 
opinion of the court, says: ‘The Constitution gives 
the accused the right to a trial at which he shall be 
confronted with the witnesses against him; but if a 
witness ia absent by his own wrongful procurement, 
he cannot complain if competent evidence is admitted 
toaupply the place of that which he has kept away. 
The Constitution does not guarantee un accused person 
againat the legitimate consequences of his own wrong- 
fulacts. It grants him the privilege of being con- 
fronted with the witnesses against him; but if he 
voluntarily keeps the witnesses away, he cannot in- 
sist on his privilege. If therefore when absent by his 
procurement, their evidence is supplied in some law- 
ful way, he is inno condition to assert that his con- 
stitutional rights have been violated.” And after 
reviewing the English and American authorities upon 
the point, he adds: ‘* We are content with this long- 
established usage, which, so far as we have been able 
to discover, has rarely been departed from. It is the 
outgrowth of a maxim based on the principles of com- 
mon honesty, and if properly administered can harm 
noone.” In United States v. Davis, 6 Blatchf. 464, it 
was ruled that where a defendant was so violent and 
obstreperous as to prevent the orderly progress of his 
trial it was proper to remove him from the court and 
proceed with the trial. In Price v. State, 36 Miss. 531, 
and in Fight v. State, 7 Ohio, 180, it is held that where 
adefendant, pending his trial, absconds, it is proper 
to proceed to verdict. The Constitution guarantees 
him the right to be present, but this guaranty was 
never intended to exclude the right to abscond, and 
then complain of his own absence. Ark. Sup. Ct., 
Nov. 30, 1889. Gore v. State. Opinion by Sandels, J. 


COUNTY—DETENTION OF WITNESS—COMPENSATION. 
—Where an information was filed against C. accusing 
him of the crime of mayhem for mutilating the person 
of M., at a certain county in the State, and the latter 
was a witness in the proceedings thereon before the 
examining magistrate, who required him to give an 
undertaking, with surety, in the sum of $500 for his 
appearance as a witness at the trial of C. upon any in- 
dictment which might be found against the latter by 
the grand jury for such county on account of the accu- 
sation; and M. being unacquainted in the community 
where he was stopping, and where the alleged offense 
was charged to have been committed, failed to give 
such undertaking, and was thereupon held by the 
Magistrate to appear as such witness, and was detained 
during the interval between that time and the time of 
such trial—a period of seventeen days, held, that M. 
had no right of action against such county for his loss 
of time; that there was no contract on the part of the 
county to pay therefor, either express or implied; that 
the county had no authority to enter into any such 
contract, for the reason that the Legislature had not 
stanted it power todo so. That acounty is a mere 
creature of the statute, and bas no authority whatever 
beyond that which is delegated to it by the Legisla- 
ture, certainly ought to be understood by laymen as 
Wellas lawyers. Both classes should understand that 
Sounty officials have no inherent authority, and can 
ouly do those acts which the Legislature has pre- 
scribed. This rule holds good with regard to every in- 
ferior officer or tribunal, as well as to every civil or 
Political agency of the government deputed to exer- 
cise special and limited powers. Perhaps it would be 
Well if county courts were authorized to reimburse 
Witnesses for their loss of time when detained under 
teh circumstances; but that is a matter for the con- 





sideration of the Legislature, and not for the courts. 
The latter cannot make law, whatever emergency may 
arise, or however justly it might operate in the par- 
ticular case. The people, wisely or unwisely, have in- 
trusted that power to another department of the gov- 
ernment. Nor did the county neglect or violate any 
duty it owed the respondent. He was held asa witness 
by order of the police judge, exercising the powers of 
an examining magistrate, which was the exercise of 
au authority vested iv the magistrate by law, and 
which the county had no right whatever to control. 
If the magistrate acted improperly in the affair, he 
alone was responsible for it, and no neglect or wrong 
on account thereof is chargeable upon the county. 
The respondent is supposed to have been held and de- 
tained as a witness to answer the ends of justice, in 
obedience to a positive statute, and the county au- 
thorities had no discretion in the matter. But, say 
the respundent’s counsel, the Constitution of the State 
provides that the particular services of any man can- 
not be demanded without just compensation. Conced- 
ing that the detention of the respondent for the pur- 
pose of giving testimony against the party who he 
claimed had unlawfully mutilated his person was a de- 
mand of particular services, within the meaning of the 
constitutional provision referred to, still how can he 
claim compensation therefor as against the county of 
Multnomah? The duty of providing for the observ- 
ance of said provision does not devolve upon counties. 
They are not the proper institutions to provide for 
such compensation. The duty belongs to the Legisla- 
ture; and if it has failed in the performance thereof, 
it does not follow that a county must pay for such 
services. The respondent might properly have refused 
to remain and testify as a witness in such case upon 
the ground that no compensation was provided for 
the payment of his services; and jif the police judge 
had, notwithstanding, committed him to prison, it 
would have been an unlawful imprisonment, and he 
could have been released upon habeas corpus, and had 
his remedy for false imprisoument. ‘This, it seems to 
me, is the only remedy the respondent could invoke, 
if the view contended for by his counsel were correct; 
unless we include as a remedy the right to petition 
the Legislature for a relief bill. But are the services 
claimed by the respondent “the particular services ”’ 
which the Constitution says shall not be demanded 
without just compensation? In Daly v. Multnomah 
Co., 14 Or. 20, we held that the services of witnesses 
called to testify in criminal cases, where the witness 
resided within two miles of the place of trial, or the 
place where they were required to appear and testify, 
were not particular services, but were of the class of 
general services which every man was bound to render 
for the general as well as his own individual good; and 
therefore that the law of 1885, which refuses compen- 
sation in sach cases, was not in violation of said pro- 
vision of the Constitution. Counsel for the respond- 
ent urge however that there is a distinction between 
that class of cases and the one in question; but [ fail 
to perceive any in principle. Said counsel have also 
referred us to the Higginson Case, 1 Cranch C. C. 73. 
In that case the party was ordered to enter into a 
recognizance, with surety, in a small sum, to appear 
and testify as a witness against a defendant charged 
with felony; but being a stranger, and unable to get 
surety, was committed to prison and detained until 
the trial. The attorney for the United States moved 
the court that she should be allowed payment for her 
attendance during the whole time she was so detained. 
The act of Congress only provided for the payment of 
the prison fees, and made no allowance for the time 
of the witness. The court allowed the witness to prove 
her attendance, and ordered her to be paid for the 
whole time she was detained; it being her misfortune 
and not her fault, that she could not obtain security 
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act upon the part of the attorney and the court, but 
affords no precedent in support of the respondent's 
right of action. The jurisdiction of the courts of this 
State cannot be extended to acts of charity or gener- 
osity, however strong the kindly impulses of the mem- 
bers thereof may incline them in that direction; but 
it must be confined strictly to the adjudication of 
matters in accordance with the rules of statutory and 
common law. Oregon Sup. Ct., Oct. 28, 1889. Morin 
v. Multnomah County. Opinion by Thayer, C. J. 


EVIDENCE—OF SETTLEMENT OF TOWN—ENCYCLO- 
PepiA.—J. W. Saunders testified, in effect, that about 
six months after his brother absconded from Ten- 
nessee, which occurred in 1834 or 1835, he received a 
letter from him, signed *‘ Thomas Bean,’’ postmarked 
and mailed at Camden, Ark. In order to disprove 
this, contestant offered to read in evidence so much of 
the text of the American Encyclopedia as related to 
Camden, Ark., and which contained the statement 
that that town was settled in 1842, and that previous to 
that time it had only been a place at which bunters 
and trappers congregated, and had been known by the 
name of ‘‘ Ecore a Fabre.’’ The applicant objected to 
the introduction of the evidence, aud the court sus- 
tained the objection. In this there was no error. If 
the fact be as contestant sought to prove, there is bet- 
ter and more satisfactory evidence than the state- 
ments in the work offered in evidence by contestant. 
The records of the post-office department will prob- 
ably supply indisputable testimony as to the date when 
the post-office at Camden, Ark., was established, and 
when it received that name. Tex. Sup. Ct., Nov. 19, 
1889. Howard v. Russell. Opinion by Gaines, J. 


PROHIBITED — PHYSICIAN.— Dr. Wood was 
called in to consult with Dr. Henderson three or four 
days after the will in question had been executed. 
He says: “1 remained at her residence all night, and 
had two good, long conversations with her on the sub- 
ject of her disease. She gave me a very satisfactory 
description of her disease.” Being then asked his 
opinion as to the condition of her mind, he says: “I 
believe, and am of the opinion, that Mrs. lsh was per- 
fectly sound in her mind at the time I had the conver- 
sations with her.’’ This and otber portions of the de- 
position were objected to on the ground that Dr. 
Wood was, under the statute, an incompetent witness, 
and could not disclose the matters testified to by him. 
Section 4017, Revised Statutes, 1879, provides: ‘* The 
following persons shall be incompetent to testify: 
* * * Fifth. A physician or surgeon, concerning 
any information which he may have acquired from 
any patient, while attending him in a professional 
character, and which information was necessary to en- 
able him to prescribe for such patient as a physician, 
or do any act for him as a surgeon.’’ This statute is 
very emphatic, and it places the seal of secrecy upon 
information acquired by observation as well as that 
acquired by oral communication. Gartside v. Insur- 
ance Co., 76 Mo. 446. There can be no doubt but the 
information upon which Dr. Wood based his opinion 
was acquired from the testatrix while attending her 
in a professional character, and the information was 
necessary to enable him to give her and her attending 
physician advice concerning her disease. The opinion 
which he expresses is based upon the information thus 
acquired. The physician being prohibited from dis- 
closing the information, he certainly cannot give an 
opinion based upon his knowledge thus acquired. He 
is no more at liberty to give an opinion upon such 
knowledge than he isto detail the facts revealed to 
him by the patient. The protection afforded by the 
statute may however be waived by the patient, and he 
does waive it by calling the physician to give evidence 
of information acquired in a professional character. 





Groll v. Tower, 8 Mo. 249; Carrington v. City of & 
Louis, 89 id. 212; Blair v. Railroad Co., id. 337. In th 
first of these cases the widow brought suit to Tecover 
damages for injuries received by her husband, ang 
from which injuries he died. It was there ggig. 
** Where the evidence of the attending physician jg 
offered by the patient or his representatives, it is com. 
petent and admissible. When it is offered by the op 
posite party, the physician cannot testify, against the 
objection of the patient or his representatives.” And 
accordingly it was ruled that the physician shoulg 
have been allowed to testify, when offered by the 
widow. The Michigan statute is in substance and ef. 
fect the same as our statute. Comp. Laws 1871, $593 
In Fraser v. Jennison, 42 Mich. 209, a will dated iy 
May, 1877, was contested on various grounds, anj 
among them unsoundness of mind and undue infla. 
ence. The proponents of the will, who were special 
administrators appointed by the probate court, proved 
by a physician that he had been employed by the te. 
tator, in a professional capacity, from September, 18%; 
and the physician was then allowed to testify that the 
mind of the deceased wus sound, and to describe the 
particulars of the disease. Cooley, J., after quoting 
the statute and saying the trial court did not err, uses 
this language: ** This statute, as we have held, cover 
information acquired by observation while the physi- 
cian is in attendance upon his patient, as well as com 
munications made by the patient to him; * *# 
but the rule it establishes is one of privilege for the 
protection of the patient, and he may waive it, if he 
sees fit. Scrippe v. Foster, 41 Mich. 742. And whathe 
may do in his life-time, those who represent him after 
his death may als» do, for the protection of the inter 
ests they claim under him.’’ On the other hand, adit 
ferent ruling prevails in the States of New York and 
Indiana. Section 833 of the New York Code relates 
to ministers, section 835 to attorneys, and section 84 
provides that ‘‘a person duly authorized to practice 
physic or surgery shall not be allowed to disclose any 
information which he acquired in attending a patient 
in a professional capacity, and which was necessary to 
enable him to act in that capacity.”” And section 8% 
provides that ‘‘ the last three sections apply to every 
examination of a person as a witness, unless the pro 
visions thereof are expressly waived by the person 
confessing, the patient or the client.’’ It seems & 
have been the practice in the Surrogate Court to ad- 
mit the evidence of the attending physician of the ter 
tator in the probate of wills. Allen v. Public Adm'r, 
1 Bradf. 221; Whelpley v. Loder, 1 Dem. 368. But in 
Westover v. Insurance Co., 99 N. Y. 56, which was alt 
action by an executor on a policy of insurance, it was 
held by the Court of Appeals that the executor could 
not waive the privilege of the statute; and the argu 
ment goes to the extent, we think, of holding that no 
one but the patient himself can make the waiver 
Renihan v. Denuin, 103 N. Y. 577, was a case tried on 
appeal from the judgment of a Surrogate Court, ad- 
mitting a will to probate, and it was held that the at 
tending physician of the deceased was not a compe 
tent witness. This ruling was followed in contested 
will proceedings in the subsequent cases of In re Cole- 
man, 111 N. ¥. 220; Loder v. Whelpley, id. 239. The 
Indiana statute is not essentially’ different from the 
statute of this State; and in Heuston v. Simpson, 15 
Ind. 62, the court followed the rule of the Court of 
Appeals of New York in a testamentary case. The 
statute of this State and that of New York probibit 
the physician from disclosing the information acqui 
under the circumstances specified; but the New York 
statute goes further, and says the prohibition shall ap- 
ply to every examination of the designated persous— 
a physician being one of them—uunless ‘eXxP 
waived by the patient.” It not only creates the privi- 
lege, but defines by whom it may be waived, and sys 
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the waiver must be express. Our statute contains no 
such qualification. The difference in the statutes may 
jead to different results. Notwithstanding our 
statute provides for no exception, still it deals with a 
vilege, and it must be taken as established law that 
the privilege may be waived by the patient; and we 
have held that it may be waived by the representa- 
tive, and in this our ruling accords with that of the 
Court of Michigan, under a like statute. If 
the patient may waive this right or privilege for the 
purpose of protecting his rights in a litigated cause, 
wesee no substantial reason why it may not be done 
bythose who represent him after his death, for the pur- 
pose of protecting rights acquired under him. Some 
light may be thrown upon this question by analogy 
from the rules of law applied to confidential com- 
munications between client and attorney. Such com- 
muvications, it is held in Russell v. Jackson, 9 Hare, 
90, must not be revealed, in cases where the rights 
and interests of the client, or those claimiug under 
him, come in conflict with the rights and interests of 
third persons; but this rule, it is held, does not apply 
tocases of testamentary disposition of property by 
the client. The disclosure in such cases, it is con- 
sidered, can affect no right or interest of the client, 
audis therefore not within the reason of the rule. 
Taylor says: ‘In stating that the privilege does not 
terminate with the death of the client, care must be 
taken to distinguish between cases where disputes 
arise between the client’s representatives and 
strangers, and those in which both the litigating par- 
ties claim under the client.’’ As to the latter class of 
cases, he says: ‘It would be obviously unjust to de- 
termine that the privilege should belong to the one 
claiming rather than to the other.’’ 1 Tayl. Ev., § 928, 
p79. See also Blackburn v. Crawfords, 3 Wall. 175; 
Scott v. Harris, 113 Ill. 454. It is difficult to see why 
the rule of exclusion should apply in case of a physi- 
cian, and not of an attorney. An attorney is declared, 
by the third clause of section 4017 of our statutes, to be 
incompetent to testify concerning communications 
made to him, ‘“‘without the consent of the client.” 
The clause in relation to physicians does not contain 
this quoted qualification, but the third clause is simply 
declaratory of the common law; and if the difference 
between the clauses argues any thing, it should be that 
the physician cannot testify, with or without the con- 
seut of the patient. Whatever may have been therule 
at common law, the statute places attorneys and phy- 
sicians on substantially the same ground. We con- 
dade, as before, that when the dispute is between the 
devisee and heirs at law, all claiming under the de- 
ceased, either the devisee or heirs may call the attend- 
ing physician as a witness. Mo. Sup.Ct. Thompson v.Ish. 


FRAUD—STATEMENT BY EXPERT.—If a vendor says 
toa purchaser that the price he asks is the same price 
that A. and B., who are in a like business, are selling 
at, he states a fact, and if he knowingly misrepresents, 
he is guilty of fraud. Assertions must be considered 
in the light of the subject-matter in respect to which 
they are made. The general doctrine is that a mis- 
Tepresentation, unconnected with any misrepresenta- 
tion of kind, quality or quantity, by the vendor, 
though false, affords no cause of action. Every person 
Teposes at his peril in the opinion of others, when he 
has equal opportunity to form his own judgment. 

expressions of matters of opinion, however 
strongly or positively made, though they are false, do 
Rot constitute actionable fraud. “Statements of mere 
Matters of opinion or judgment, although known to 
be false, do not constitute fraud, in the absence of re- 
lations of trust and confidence.” Wise v. Fuller, 29 N. 
J. Eq. 287. It is not fraud to aver strongly that the 
Purchaser will make a good and profitable purchase by 
Meepting the vendor's offer. It may be otherwise if, 





in connection with the expression of opinion, there 
were false assertions of fact calculated, if true, to give 
a basis for the opinion. McAleer v. Horsey, 35 Md. 439. 
Mr. Justice Miller, in Chrysler v. Canaday, 90 N. Y. 
272, says that a mere assertion by a vendor as to the 
value of the property offered by him for sale, although 
untrue, and kuown by him to be so, will not render 
him responsible to the vendee in damages. There 
must have been a want of knowledge on the part of 
the latter, and a purchase by him in entire reliance 
upon the representations made, or there must have 
been some artifice employed to prevent inquiry or the 
obtaining of knowledge by him. Chief Justice Shaw, 
in Page v. Beut, 2 Metc. 374, draws the distinction 
clearly, as follows: ‘‘ The principle is well settled that 
if a person make a representation of fact as of his own 
knowledge, in relation to a subject-matter susceptible 
of knowledge, and such representation is not true, if 
the party to whom it is made relies and acts upon it as 
true, and sustains damage by it, it isa fraud and de- 
ceit, for which the party making it is responsible. 
* * * But in a matter of opinion, judgment and 
estimate, if one states a thing as of his own knowledge, 
if he in fact believes it, and it is not intended to de- 
ceive, it is not a fraud, although the matter thus 
stated is not in fact true. The reason is that it is ap- 
parent from the subject-matter that what is thus stated 
as knowledge must be considered and understood by 
the party to whom it is addressed as an expression of 
strong belief only, because it is a subject of which 
knowledge, in its strict sense, cannot be had.’”’ The 
statement by a vendor that the income from a prop- 
erty is greater than it in fact is, is a fraud for which an 
action will lie. Wise v. Fuller, 29 N. J. Eq. 257; Dim- 
mock v. Hallett, L. R., 2 Ch. 21. So, while representa- 
tions as to probable sales, or value or productiveness, 
are not actionable, a representation as to the income 
that had been derived from the royalty on a patent or 
the income of a business ora mill, or the yield of a 
mine, is the assertion of a fact for which, if false, the 
person making it must respond in damages. Crosland 
v. Hall, 33 N. J. Eq. 111. In Kost v. Bender, 25 Mich. 
515, Mr. Justice Cooley held that a person, who during 
the negotiation for sale professed to have some pecul- 
iar scientific knowledge as to the probability of lands 
proving valuable for the production of oil, rendered 
himself liable to damages, if he made fraudulent repre- 
sentations in that respect. In Allen v. Hart, 72 IIl. 104, 
the action for fraud was maintained where the vendor 
had peculiar means of knowledge, which the veudee 
did not possess. In Petiley v. Noland, 80 Ind. 164, the 
vendor in the sale of a patent-right stated that he had 
a contract with certain persons to make the patented 
article at acertain price. This statement was false. 
The Indiana court ruled that the representation was 
of an existing fact, and not mere opinion, and there- 
fore was actionable. For a reference to the numerous 
cases on the subject, see Cooley Torts, 565-567; Cowley 
v. Smyth, 46 N. J. Law, 382; Crosland v. Hall, 33 N. J. 
Eq. 111. The principle to be extracted from the cases 
is that the false statement of a fact constitutes action- 
able fraud. The distinction is to be sharply drawn be- 
tween the expression of an opinion as to a subject of 
which knowledge, in its strict sense, cannot be had, 
and the statement of a fact false within the knowledge 
of the party who makes it. If the vendor says ‘the 
price is very low, and as reasonable as he can afford to 
take,” it is mere commendation of his goods, or, as 
some of the cases say, ‘‘ dealers’ talk,” and the rule 
caveat emptor applies. But if the vendor says *‘ that is 
the customary price; the price he charges others; and 
that A. and B. and C., who are in the same business, 
are selling at that price ’—he states a fact, and if he 
knowingly misrepresents, he is guilty of a fraud which 
is actionable. N. J. Sup. Ct., Dec. 11, 1889. Roemer J 
v. Conlan. Qpinion by Van Syckel, J. 
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COURT OF APPEALS DEVISIUNS. 


: i following decisions were handed down Tues- 
day, March 18, 1890: 


FIRST DIVISION. 

Order of General Term reversed and that of County 
Court affirmed with costs to defendant in all courts— 
Yates County National Bank, respondent, v. Zeno F. 
Carpenter, impleaded, etc., appellant.—— Judgment 
affirmed with costs—Elizabeth L. Goodyear, admin- 
istratrix, appellant, v. John B. Adams and others, re- 
spondents.—Judgment affirmed with costs —- Louis 
Bajus, appellant, v. Syracuse, Binghamton and New 
York Railroad Company, respondents. —— Order af- 
firmed with costs — Edwin McDonald, appellant, v. 
Abram T. Van Horne, respondent.—— Judgment af- 
firmed with costs — Charles Jansery, respondent, v. 
Otto Stietz New York Glass Letter Company, appel- 
lants.—Judgment affirmed with costs —John Consa- 
lus, appellan:, v. Isaac McCouihe and others, re- 
spondents.—— Judgment affirmed with costs — Edgar 
E. Cook, respondent, v. New York Central and Hud- 
son River Railroad Company, appellant.——J udgment 
affirmed with costs — Robert Rogers, individually and 
as administrator, etc., respondent, v. New York Life 
Insurance and Trust Company, impleaded, appellant. 
—Judgment affirmed with costs— William B. Meeker 
and others, respondents, v. Abram H. Dayton, appel- 
lant.—— Judgment affirmed with costs — Peopie, ex 
rel. Nathan B. Warren and others, respondents, v. Ed- 
ward Canter and others, appellants (two cases).—— 
Order affirmed with costs — Francis W. Taylor, re- 
spondent, v. Brooklyn L. R. R. Company, appellant. 
—Order of General Term reversed as to appeal of 
plaintiff and affirmed as to appeal of defendants, Frank 
W.and Robert P. Bonnie, and judgment of referee 
restored with costs of one appeal to plaintiff against 
the defendants in all courts--Elijah R. Schoonmaker, 
appellant and respondent, v. Frank W. Bonnie and 
others, respondents and appellants. —~— Judgment af- 
firmed with costs—Timothy H. Teull, respondent, v. 
Consolidated Electric Light Company, appellant. 


SECOND DIVISION. 

Order of General Term reversed and judgment of 
Special Term affirmed with costs — Percival Roberts 
and another, appellants, v. Francis H. Tobias and 
another, respondents. —Judgment affirmed with costs 
—Martin McIntosh, appellant, v. St. Philip’s Church, 
New York, respondent.—— Judgment reversed, new 
trial granted, with costs to abide event — Oceana A. 
Bancroft, appellant, v. Home Benefit Association of 
New York, respondent.— Judgment affirmed with 
costs — Phoebe Noxon, appellant, v. William J. Glen 
and others, impleaded, respondents. ——- Judgment 
affirmed with costs—Alfred H. Jugla and another, re- 
spondents, v. Amedee Trouttet, appellant.—— Judg- 
ment affirmed with costs— Clarence R. Conger and 
others, appellants, v. New York, West Shore and Buf- 
falo Railway Company, respondent. —— Judgment af- 
firmed with costs—Mary E. Y. Home, respondent, v. 
James Lyall and another, appellants.—— Judgment 
affirmed with costs — Albert Dings, respondent, v. 
Rosetta M. Guthrie and another, appellants. —— Judg- 
ment affirmed with costs— Adam F. Gebhard and 
another, respondents, v. Walter W. Squire and others, 
impleaded, etc., appellants. ——Judgment affirmed with 
costs—Tbeodore ©. Weeks, appellant, v. Silver Islet 
Consolidated Mining and Land Company and others, 
respondents.—Judgment affirmed with costs—Metro- 
politan Concert Company, Limited, appellant, v. 
Howard A. Spery and another, respondents.—Judg- 
ment affirmed with costs—Michael Noonan, respond- 
ent, v. John H. Strahan, appellant.—— Judgment af- 
firmed with costs — Margaret Coyle, respondent, v. 
Charles Nies, appellant.—— Judgment affirmed with 





costs — Arthur Falama, respondent, v. August Spity. 
miller, appellant. 
—_—_.__—_ 


NOTES. 


5 ge richest lawyer in the world, and probably the 
richest that ever lived, has just died — John Jag 
Astor. But he became rich by never Practicing bis 
profession. He took care of a little fur-money thy 
his grandfather left to his father, and which in this | 
century has grown from some twenty-five to mom 
than two hundred millions. There is nothing tha 
grows so fast as money when carefully and skillfully 
cultivated, but the difficulty is in getting the seed, 


Some one sends us a copy of the appellant’s brief in 
Nanz v. Oakley, lately argued in the Court of Appeals 
calling attention to the following novel method of ap 
gument: ‘The leading case on the subject in dispute 
is that of Kirby v. Turner, 1 Hopk. Ch. Rep. 352, and 
the attention of the court is especially called to this 
case as embodying the law of the case on appeal. ft 
has been pronounced ‘good law’ by the Hon, Noah 
Davis, chief justice of the General Term, from whos 
judgment we appeal, and who ‘ concurred ’ in the opin. 
ion written by Judge Brady. This case of Kirby y, 
Turner was never before the court at the Trial orGex 
eral Term. It was misprinted as Johnson's Reports, 
and so overlooked. Judge Davis says, December %, 
1888: ‘I have examined the case referred to by you’ 
(Kirby v. Turner), ‘and I think it is still good law, and 
on its main propositions recognized by the Court of 
Appeals.’ Judge Daniels, another of the judges of the 
General Term who ‘concurred,’ says, same date: ‘I 
am unable to say that the case you mention in Hop 
kins’ Chancery Reports would have affected theresult 
of the decision in 37 Hun, if that authority had been 
brought to the attention of the court. It certainly 
would have been carefully considered, but at this 
time I am unable to say what the effect would in that 
event have been.’ Judges Barnard and McAdam apeak 
to the same effect. Judge Barnard writes: ‘Your 
case ’ (Kirby v. Turner) ‘seems to verify your state 
ment. I shall be very much interested in the result 
of the case in the Court of Appeals.’ Chief Justice 
McAdam says: ‘The case’ (Kirby v. Turner) ‘ha 
never been overruled or criticised, and is in my judg 
ment good law.’ * * * Judge Donohue, who sata 
the Circuit when this case was tried, was shown by 
me a copy of the opinion in Sperb v. McCoun. He 
said that if that was the law, he did not see why plain 
tiff could not recover in this action, as it would bt 
mere circuity of action to compel Rachel Depew to 
sue as administratrix, and then go into the Surrogates 
Court and get the proceeds as beneficiary, the admin- 
istratrix and the beneficiary being one aud the same 
person. This was the substance of which be said. * 
* * Kirby v. Turner is so important a case that it 
should either be quoted in full, or read by the court 
As it would be cumbersome to resort to the former, 
we earnestly request the court to examine this cai 
particularly. It has never been criticised or ov 
and is the law to-day, and it never having been before 
any court in all these litigations, it cannot be said 
that it has even been considered. Especially in this 
case, as Judge Noah Davis says, it is good law to-day, 
and ‘recognized, in its main propositions, by the 
Court of Appeals,’ and Judge Daniels says, * it 
have received careful attention;’ and both thew 
judges ‘concurred’ in Judge Brady’s opinion. 
shows conclusively that the court did not grasp 
real question involved on appeal. I have Judge 
letter offering to argue the case on appeal in this court 
for the appellant, but I am of opinion that he is 
qualified. His opinion expressed now is after 
the opinion of the chancellor in Kirby v. Turner.” 
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CURRENT TOPICS. 

HE printed argument of Messrs. Joseph H. Choate 
T and James C. Carter in the Neagle case, in the 
United States Supreme Court, on appeal from his 
discharge by Judge Sawyer, on habeas corpus, is a 
demonstration, on .principle, of the correctness of 
that decision, and is fortified by a considerable num- 
ber of analogous cases, although this case seems 
unique in its circumstances. The history of the 
writ of habeas corpus, when issued torelease Federal 
officers from seizure by State authorities, for acts 
done under the Federal laws, is very learned and 
interesting. The only real question in the case 
seems that raised in the third point, namely: “The 
personal protection of Mr. Justice Field by Neagle 
was a duty imposed upon him by authority of 
the United States, and the homicide necessarily 
committed by him in rendering that protection ef- 
fectual was ‘an act done by him in pursuance of a 
law of the United States,’ in the sense of the stat- 
ute; and his detention therefor by the State court 
on a charge of murder was ‘in violation of the Con- 
stitution and laws of the United States’ in the sense 
of the statute.” Under this point counsel elaborate 
the distinction between the protection of the mere 
man Field and that of the justice of the court; that 
Field himself would have had an indisputable right 
under Federal laws to protect himself as such jus- 
tice, and that Neagle had the same right, without 
accountability to State tribunals, not only as a citi- 
zen in the exercise of his duty to prevent a violent 
felony, but as deputed by the chief Federal execu- 
tive law officer. All this is very ingeniously spelled 
out of the statutes and evolved from their evident 
purpose. It is argued —and this seems the key- 
note of the argument, and a very striking and apt 
expression — “that there is such a thing as ‘the 
peace of the United States,’ which the Federal offi- 
cers are bound to preserve, even on the soil of a sov- 
ereign State. The final and conclusive word is said 
when it is said that Neagle was just as much enti- 
tled to discharge as Mr. Justice Field was. All that 
learning, ingenuity, reseach and logic can do has 
been done in this very vigorous and convincing ar- 
gument. If it were less cogent we should still have 
no fear of the result, for it must be a despicable 
court that cannot find or make a way to protect 
itself from assassination while in the discharge of 
its official duty in the court-house or on its way to 
the court-house to discharge that duty. A similar 
immunity is extended by State law to non-resident 
suitors and witnesses from arrest when attending 
court or on their way to or from court. Mr. Justice 
Field was just as free from liability to answer to the 
State authorities for his act as if he had had his 
foot on the stairs of the court-house or on the steps 
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to the bench; and his privilege attaches to his offi- 
cial protector, the United States special peace offi- 
cer, appointed by the attorney-general to see him 
safely to the court-house and keep him safe while 
there. We congratulate the eminent counsel, the 
conceded leaders of the city bar, on this great op- 
portunity to vindicate the necessary and beneficial 
Federal authority, and the clearness and conclusive- 
ness with which they have dealt with the problem. 
Their argument will form a valuable addition to the 
somewhat sparse learning and arguments on the 
difficult subject. 


The recent conflict in the courts of this State 
about the right of a wife to sue alone for injuries to 
her person or character has been abated by a bill 
just passed, and signed by the governor, which also 
does away with the husband’s liability for the wife’s 
torts. The bill provides that a married woman 
shall have a right of action for injuries to her prop- 
erty, her person or character, and arising out of the 
marital relations in all cases in which an unmar- 
ried woman or a husband now has a right of ac- 
tion by law; that the husband shall not be liable in 
damages for his wife’s wrongful or tortious acts, nor 
for injuries to persons, property or the marital rela- 
tion, caused by the acts of his wife, unless the acts 
were done by actual coercion or instigation of the 
husband; and such coercion or instigation must be 
proven as other facts are required, but in all cases 
embraced in the second section the wife shall be 
personally liable for the wrongful or tortious acts. 
Nothing in the act contained to affect any rights, 
causes of action or defenses existing at the time of 
its passage. 


The Mississippi court has reversed the conviction 
of prize-fighter Sullivan, on account of the defect- 
iveness of the indictment in not averring that the 
fight was public and that Kilrain fought Sullivan. 
The statute neither defines the offense of prize- 
fighting nor declares what act done shall be a viola- 


tion of its provisions. The indictment did not 
charge that Sullivan and Kilrain fought against 
each other, but averred that Sullivan, in pursuance of 
a previous appointment to engage in a prize-fight 
with Kilrain for a large sum of money, did unlaw- 
fully engage in a prize-fight with Kilrain, and did 
enter a ring, and beat, strike and bruise the said 
Kilrain. The innocence and ignorance of courts is 
astonishing. An unlearned citizen would suppose 
that ‘‘ prize-fight” is as significant a phrase as 
‘*horse-trot ” or ‘* game of poker,” etc., and that if 
Sullivan did enter that ring and beat Kilrain, Kil- 
rain must have been in it, with intent to beat or be 
beaten. But the learned law knows better than to 
encourage such crude notions. Probably the de- 
fendant ought to have been acquitted on the proof, 
for the reason, that although Kilrain was in the 
ring, he was not in the fight, so to speak, and did 
not fight Sullivan. The Louisiana court seems to 
have discharged some ‘‘ White Caps ” for shooting 
a man, on the ground that they did it uninten- 
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tionally while assaulting and routing out a bad 
woman, in pursuance of the principles of the organi- 
zation. Our information must be defective, for no 
court in its senses could have made such a decision. 


In relation to a bill pending in the Assembly of 
this State authorizing eight of a jury to pronounce 
a verdict, Chief Justice McAdam, of the City Court, 
is unquestionably correct in saying that it is uncon- 
stitutional. Such a change can only be effected by 
amendment of the Constitution. Few things are so 
certain as that a verdict of twelve jurors is guaran- 
teed by our fundamental law. 


We shall save up our thunder about the Code of 
Evidence for a more convenient season, in hope of 
killing several birds with one stone, and therefore 
shall not now undertake to reply to the answer of 
our learned brother of the New York Law Journal 
further than to say we agree with him about section 
829 of the Code of Civil Procedure. We would re- 
form it altogether, by abolishing it, not only be- 
cause it is, or seems, difficult to phrase it so as to 
avoid dispute, but because it is grossly unjust to 
deprive a party of the power to testify in his own 
behalf simply because the adverse party has died or 
lost his wits. We have made this suggestion many 
times, and we believe a good many are coming to 
our way of thinking, on the bench as well as at the 
bar. 


In relation to an address by Marshall D. Ewell 
before a microscopical society, Judge Bradwell says 
in the Chicago Legal News: ‘‘The fact is, scientific 
experts, as they are sometimes called, are getting 
the matter of examining blood corpuscles down so 
fine that it will be impossible to hang any criminal 
on their testimony. Juries will not believe them. 
When you talk to a common juryman about the 
1-500000 of an inch, he at once thinks of an inch 
board, and says to the expert, ‘What! split an inch 
board into 500,000 parts? You can’t make me believe 
that!’ and of course the criminal goes free, simply 
from the fact that too much was claimed by the ex- 
pert. Professor Ewell claims to be able to rule with 
a machine he has 2,500 lines to the inch. He can- 
not, and no other man can, and do it accurately, so 
as to make a scale that will be reliable for the meas- 
urement of blood corpuscles. The sooner experts 
says that there are slight variations in nearly all 
their experiments, and that they seldom get two re- 
sults precisely alike in all respects, the better it will 
be for true scientific investigation.” There is a 
good deal of ‘‘horse sense,” 7 ¢., practical wisdom. 
Much learning hath made many experts mad, 


It is astonishing to note how timid and circum- 
spect some judges are when a great newspaper is in 
question. So Judge Barrett, when he found a 
World reporter skulking in the jury-room on the 
Flack trial, to overhear and report the discussions 
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of the jury, although he acknowledged that the re. 


porter’s conduct was a “great impropriety,” could 
not see that it was a contempt of court! Was he 
afraid of the World’s bad tongue? What a come 
down from the loud-roaring lion of the Sharp trial 
to the gently-complaining dove of the Flack case! 
The judge’s notion is the rankest nonsense, in our 
opinion. A defenseless court indeed must that be 
which has not inherent power to protect itself 
against such illegal eavesdropping! We rather 
think, if we had been the judge, that the adventn. 
rous worldling would have found himself in jail. At 
all events, we would have tried the experiment, and 
established a precedent one way or the other, so that 
if courts have not this power the Legislature may 
grant it to them. Judge Barrett is too able aman 
to deserve the appellation of old-judge-afraid-of-the. 
newspaper. 

The Kremmler case has turned out just as every- 
body expected. Mr. Bourke Cockran is ‘‘as smart 
as lightning,” but there is a certain amount of nop- 
sense that the courts will not stand, and his non- 
sense in this particular was of that kind. He really 
does his electrical clients injustice in trying to make 
the world believe that their high currents cannot 
kill on purpose, when they do it accidentally every 
day. If he is really sincere, we wish he would try 
a fifteen-hundred-volt current on the Tammany s- 
chems. They could not do a better public service 
than to offer themselves as practical backers of their 
great orator’s theories. We do not now recall 
another so audacious and impudent a claim made 
before a court of justice as this in Kremmler’s case. 
If Mr. Cockran wants to abolish capital punishment 
we are with him, at least sufficiently to have the er- 
periment fairly tried. We think the community 
will come to it eventually. But until then let uw 
have our laws enforced without too much regard for 
rival business interests. 


NOTES OF CASES. 


[* City of Rochester v. Campbell, 55 Hun, 138, an 

action to recover from a lot-owner damages 
which plaintiff had been compelled to pay for per- 
sonal injuries sustained by falling on an icy side 
walk, it was held that the cause of action survived. 
The court said: ‘‘ His position, and the basis of his 
whole argument, is that the cause of action stated 
in the complaint is based on the alleged unlawful 
acts, wrongs and torts committed by the decedent 
in his life-time, and did not survive his death 
within the rule of the common law, that all actions 
ex delicto die with the person by whom the wrong 
was done, and in support of his argument cites and 
relies upon the recent case of Hegerich v. Keddie, 9 


N. Y. 258. I think that the questions discussed: 


and determined in that case have no application 
whatever to the one under consideration. It is not 
alleged in the complaint that the deceased did or 
caused to be done any affirmative act which in ay 
way contributed to the injuries received by Fergt 
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son for which the plaintiff became liable to her in 
damages. The deceased was not charged with do- 
ing any act which would make him liable, by the 
rules of the common law, either to the injured party 
or to indemnify the plaintiff against his liability to 
such person. By the rules of the common law no 
duty is imposed upon the owner or occupant of land 
adjacent to a highway or street to improve, repair 
or keep the same in order. This action cannot be 
maintained upon the theory that the decedent is a 
wrong-doer in neglecting to keep the sidewalk in 

order. He did not lay down the sidewalk, and 
had nothing to do with its construction, at least it 
is not so charged in the complaint. If the plaintiff 
had a cause of action against the decedent in his 
life-time, it must have existed in the provisions of 
some statute which required him in absolute and 
unconditional terms to perform some duty in which 
the public was interested, and which he failed to 
do, and in consequence thereof the sidewalk became 
in an unsafe and dangerous condition. The plaintiff 
bases its claim for indemnity upon the terms of its 
charter, which charged the defendant with the un- 
qualified duty and obligation to keep the sidewalk 
in front of his premises in good repair, and that he 
was primarily liable to the injured party because he 
failed to perform the statutory obligation. * * * 
The duty of vigilance is imposed upon ‘the land- 
owner to see that the sidewalks adjacent to his 
property are kept in good repair, and this obliga- 
tion is imperative, and depends upon no condition 
whatever. It cannot be doubted that the Legisla- 
ture had the power to impose a duty of this nature 
upon the owner of lands situated within the limits 
of a municipal corporation. The power conferred 
upon the corporation is supposed to be for the ben- 
efit of property owners as well as for the inhabitants 
residing within the city limits. The obligation im- 
posed by the statute is in the nature of a tax upon 
the property of the owner for the purpose of keep- 
ing the public streets in repair, which the Legisla- 
ture had the undoubted right to impose. This law 
was enacted for the protection of all the public 
using the sidewalks in the city of Rochester, and 
any person injured by reason of the neglect of the 
land-owner to keep the sidewalks in front of his 
premises in good repair is liable to an action for the 
damages which he has suffered, if he himself is free 
from contributory negligence. The principle upon 
which such liability is based, as stated in the cases 
already cited, is simply this, that where a person is 
charged with the performance of a duty, he is liable 
for his neglect to perform the same to any one sus- 
taining special damage in consequence thereof. 
Robinson v. Chamberlain, 34 N. Y. 389, and Conrad 
¥. Village of Ithaca, 16 id. 158. * * * The 
statutory obligation is in the nature of a contract 


_ between the land-owner and the public, and an ac- 


tion for a breach of the performance survives the 
death of the obligor.” 


In State v. Willis, Supreme Court of North Caro- 


lina, January 14, 1890, it was held that a natural, 








as distinguished from an artificial, oyster-bed is one 
not planted by man, in any shoal, reef or bottom 
where oysters are to be found growing, not sparsely, 
or at intervals, but in a mass or stratum, and in 
sufficient quantities to be valuable to the public. 
The court said: ‘In this State the oyster industry 
is yet in its infancy. The population is too sparse, 
and the present demand too slight, to have caused 
any continuous fishery, or even any general knowl- 
edge of the positions or areas of the natural beds. 
Mere testimony as to previous fishery or non-fishery 
would not therefore in all places be conclusive. It 
is not easy, from these conflicting theories, to de- 
duce a satisfactory definition. We think that it is 
the capacity of the bottom to attach what fishermen 
call the drifting ‘spawn’ or ‘spat’ which distin- 
guishes a natural from an artificial oyster-bed; but 
it will not do to confine this capacity to the inher- 
ent character of the soil, since many beds which are 
now considered natural may owe their origin to ac- 
cidental causes, such as the deposit of brush, shells, 
drift-wood and other objects to which the young 
oysters have adhered, and thus, after many years, 
resulted in the formation of a stratum which fulfills 
in every way the common idea of a natural oyster- 
bed. Neither can it with reason be said that every 
part of the bottom to which oysters may adhere, or 
to which they do adhere, and grow, will constitute 
such a bed, as they may be found scattered here and 
there in such small quantities as to be of but little 
value to the public; and such a theory would pre- 
vent entries, and thus defeat the purpose of the law 
in encouraging their cultivation. Something more 
permanent and valuable is meant by the word ‘ bed.’ 
Webster’s (1st ed.) and the Century Dictionary give as 
one of the definitions of ‘bed:’ ‘A layer; a stratum; 
an extended mass of any thing, whether upon the 
earth or within it, as a bed of sulphur, a bed of sand 
or clay ;’ and so the verb ‘bed:’ ‘To lay in a stratum; 
to stratify; to lay in order or flat; as bedded clay, 
etc. This view is well illustrated by the stratum of 
marl to be seen in the banks of many of our eastern 
rivers, and in the marl pits in the eastern part of 
this State, the same being composed mainly, and in 
many cases, entirely of oyster-shells, with alluvial 
deposits above. These considerations would ex- 
clude therefore the scattering growth of oysters 
which is to be found in many parts of the waters, 
and which is too small in quantity to be of value to 
the public. We think that a natural, as distin- 
guished from an artificial, oyster-bed is one not 
planted by man, and in any shoal, reef or bottom 
where oysters are to be found growing, not sparsely, 
or at intervals, but in a mass or stratum, and in 
sufficient quantities to be valuable to the public. 
This definition, we think, is more in accord with 
the spirit of our legislation than that of Judge Golds- 
borough, of Maryland. The latter, in our opinion, 
lays too much stress upon the area, and involves an 
inquiry into the methods of taking oysters, and re- 
muneration for the labor and capital employed. Too 
many elements of uncertainty enter into it to be of 
practical use in this State, where the cultivation of 
oysters 1s in its infancy, and their taking by the 
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public is not exclusively for the purpose of sale and 
profit. While it seems impossible to give a more 
particular definition, it is believed that the one 
which we have adopted reflects the true spirit of the 
law, and may be of some practical use in ascertain- 
ing where grants may be made.” 


In Hand v. Cale, Supreme Court of Tennessee, 
January 21, 1890, it was held that a travelling sales- 
man, who spends about half his time on the road, 
selling goods and collecting, and the rest in ship- 
ping and receiving goods, and making sales and col- 
lecting in the city, is a clerk within the meaning of 
a statute making stockholders liable for money due 
‘laborers, servants, clerks and operatives.” The 
court said: ‘‘In arriving at a satisfactory conclusion 
we find but little aid and comfort from the ad- 
judged cases from the courts of other States, the 
same language receiving very different construction 
at the hands of different courts, of equally high au- 
thority, as a citation of some of them will show. 
The following persons have been held not to fall 
within the terms ‘servant’ or ‘laborer:’ The secre- 
tary of a manufacturing company (Coffin v. Reynolds, 
87 N. Y. 640); a civil engineer (Railroad Co, v. 
Leuffer, 84 Penn. St. 168); a consulting engineer 
(Ericsson v. Brown, 38 Barb. 390); an assistant en- 
gineer (Brockway v. Innes, 39 Mich. 47); an over- 
seer on a plantation (Whitaker v. Smith, 81 N. C. 
340); a bookkeeper and journal manager ( Wake- 
field v. Fargo, 90 N. Y. 213). These cases seem to 
rest upon the idea that the terms named have refer- 
ence only to persons who perform menial or manual 
labor, or rather to persons whose chief employment 
is to perform such labor, and not to embrace the 
higher class named in the authorities just cited, 
although each of the persons named did perform 
more or less of manual labor, as incident to their 
employments. On the other hand, a master me- 
chanic or machinist employed by the year was held 
to be embraced under a statute protecting clerks or 
laborers. Sleeper v. Goodwin, 67 Wis. 590. But 
without further naming the cases, we refer the curi- 
ous to note 1 to section 215, Cook Stocks, where 
a number of cases are to be found. * * * 
We do not deem it necessary to define the terms 
‘laborer’ or ‘operator,’ as it may be said to be 
clear, under the principles of construction that are 
to govern us, that they do not include the travelling 
salesman on a salary of $100 a month. Whetherhe 
would be embraced under the term ‘servants,’ it 
would be difficult to say. He would be, if we were 
at liberty to accept the term in its broadest sense, 
as defined by Mr. Wood in his work on Master and 
Servant, viz.: ‘The word ‘servant,’ in our legal no- 
menclature, has a broad significance, and embraces 
all persons, of whatever rank or position, who are in 
the employ, and subject to the direction or control 
of another in any department of labor or business. 
Indeed it may in most cases be said to be synony- 
mous with ‘employee.’’ Section1. Thatit is how- 
ever not used in that sense in the statute is shown 
by the fact that other terms are used, which would 











be altogether unnecessary and idle, if it were meant 
to be synonymous with ‘employee.’ We would 
have no room for the words ‘laborer,’ ‘clerk’ or 
‘operator.’ Webster defines ‘clerk’ as ‘an assist. 
ant ina shop or store, who sells goods, keeps ac- 
counts,’ etc. Bouvier says he is a person in theem- 
ploy of a merchant, who attends to only part of his 
business, while the merchant himself superintends 
the whole, or a person employed in an office to keep 
accounts or records. Rapalje says: ‘In business 
law, an assistant employed to aid in any business, 
mercantile or otherwise, subject to the advice and 
direction of his employer.’ Rap. & L. Law Dict, 
219. That ‘clerk’ embraces and includes ‘ sales. 
man’ seems beyond all doubt. If the term includes 
the salesman who remains in the shop or store, we 
can see no reason why it does not include the sales- 
man on the road, under like terms of employment. 
Each makes sales, collects accounts, handles goods 
and acts under the instruction of the employer.” 
See note, 33 Am. Rep. 350. 


—\——_——_ 


ARE WOMEN LEGALLY ELIGIBLE IN NEW 
YORK AS NOTARIES PUBLIC? 


N 1871 Hon. Marshall B. Champlin, then attorney- 

general of the State of New York, gave an opinion 

in the negative (Sickels’ Opinious Attorneys-General 

of New York, page 554), but so much light has since 

been thrown upon the question by discussion and ju- 

dicial decisions that his opinion must now be con- 
sidered in the light of subsequent authorities. 

The question was not involved or decided in Findlay 
v. Thorn, 1 How. Pr. (N. S.) 76; 31 Alb. L. J. 4, 
though the current of the opinion (1 How. Pr. [N. 8] 
78) would seem to be in favor of the right of a woman 
to hold the office. The Massachusetts cases cited in 
the opinion are both cases, as hereafter shown, where 
the offices in question pertained to courts and the ad- 
ministration of justice therein. 

A woman isa citizen. Minor v. Happersett, 21 Wall. 
162; Wheeler v. Wall, 6 Allen (Mass.), 558; United 
States v. Crookshank, 92 U. 8. 542. 

In some recent cases it is held that at common law 
women could not sit in Parliament nor vote for mem- 
bers of Parliament. Robinson’s Case, 131 Mass. 377; 
Chorlton v. Lings, L. R., 4 Com. Pl. 391, 392. Neither 
could they take part in the administration of justice 
either as judges or jurors, except as one of a jury of 
matrons. Robinson’s Case, 131 Mass. 377; Chorlton v. 
Lings, L. R., 4 Com. Pl. 390, 391; 3 Bl. Com. 362. 

The office of attorney and counsellor was within the 
rule, for that office is “‘for the administration of jus- 
tice.”’ Robinson’s Case, 131 Mass. 376; Mrs. Myra 
Bradwell’s Case, 55 Ill. 585; 16 Wall. 130; Matter of 
Miss Goodell, 39 Wis. 232; Mrs. Belva Lockwood's Case, 
9 Ct. Cl. Rep. 346; Miss Stoneman’s Case, 33 Alb. L. J. 
402; 53 Am. Rep. 325, note; 40 Hun, 638, mem. ; Leonard 
Case, 12 Ore. 93: 53 Am. Rep. 323. Though see Matter 
of Hall, 50 Conn. 131. And soa justice of the peace. 
Opinion of Judges, 107 Mass. 604. So a postmaster. 
Matter of Hall, 50 Conn. 137. See also 25 Alb. L. J. 
104. 
Of course, where, as in the Constitution of New 
York (art. 2, §1), an act is authorized, i. e., a right to 
vote, or it is prescribed that an office shall be held by 
a‘“male” citizen or by an ‘‘elector,’’ who must be 
such, the Legislature is powerless, by statute, to con- 
fer any rights. Where the disqualification is merely 








a oat eG & a. ay at ai 26 68. Om ape Ge Gm aes Ge meee oem ek Oe oe de. be ee. te 


o 


ome me © 








EW 


eye 
ion 
eral 
nee 
ju- 
On- 


llay 


nan 
| in 
ere 
ad- 


all. 
ited 


law 
m= 
rh 
her 
tice 
of 
,v. 


jus- 
yra 
- of 


»J. 
ard 


ter. 


lew 
t to 


Si 








THE ALBANY LAW JOURNAL. : 245 























common law or statutory it may be removed by the 
Legislature. Huff v. Cook, 44 Lowa, 639; Matter of Miss 
Goodell, 48 Wis. 693. See Statute Mass., 131 Mass. 384, 


te. 

“nm under a statute allowing a ‘* man’’ to vote a wo- 
mau has no right todo so. Chorlton v. Lings, L. R., 4 
Com. Pl. 374. 

The performance of the duties of a notary public are 
ministerial and not judicial. An acknowledgment may 
be taken by a relative, who could not act judicially be- 
cause of relationship. Lynch v. Livingston, 6 N. Y. 
42; National, etc., v. Conway, 1 Hughes, 37. 

So, though he is interested as one of the beneficiaries 
in the trust, if not in fact a grantee or grantor in the 
deed. National v. Conway, 1 Hughes, 37, 40, 45. 

In United States v. Bixby, 10 Biss. 522, it was held 
that in the absence of-a statutory or constitutional 
prohibition a minor might be a notary public. The 
court said: “‘ While at common law persons are not 
admitted to full enjoyment of civil and political rights 
until they have attained the age of twenty-one years, 
yet infants are capable of executing mere powers, and 
as agents of making binding contracts for others. In 
England they are allowed to hold the office of park- 
keeper, foresters, jailor and mayor of the town; and 
in both England and this country they are capable of 
holding and discharging the duties of such mere min- 
isterial offices as call for the exercise of skill and dili- 
geuce only. ‘Chey are not eligible to offices which con- 
cern the administration of justice on account of their 
inexperience and want of judgment and learning. 
Stephen S. Mason was appointed secretary of the Ter- 
ritory of Michigan by President Jackson in 1831. 
When he was but nineteen years of age, and while yet 
an infant, he became acting governor, and the vigor 
and wisdom which he displayed in these offices indi- 
cated the propriety of his appointment. Other in- 
stances might be cited in which infants have dis- 
charged the duties of purely ministerial offices which 
did not concern the administration of justice. It need 
hardly be said that the office of notary public is minis- 
terial and that it does not concern the administration 
of justice.” See also People v. Dean, 3 Wend. 438. 

When not prohibited by Constitution, the Legisla- 
ture may by statute authorize a woman to hold an 
office pertaining to the administration of justice as 
that of master in chancery. Schuchardt v. People, 99 
Til. 501, 504-506; Muster of Hall, 50 Conn. 131; 47 Am. 
Rep. 625, 630-632; Robinson’s Cuse, 131 Mass. 382, 383, 
384, note. 

Or an attorney and counsellor. Robinson’s Case, 131 
Mass. 384, statute cited in note, See New York Code 
of Civil Procedure, section 56, as amended in 1886, in 
consequence of Miss Stoneman's Case, supra. 

The mere omission of the word “male” has been held 
in Massachusetts not to be, per se, a sufficient indica- 
tion of an intent to change a long-defined rule of law. 
Robinson’s Case, 131 Mass. 382. 

The contrary, it seems to me on the better reason- 
ing, has been held in Connecticut and Pennsylvania. 
Matter of Hall, 50 Conn. 131; Evans v. Ives, 1 Luz. Leg. 
Reg. 461. 

A married or single woman may be appointed by 
tale of court an arbitrator under a statute authorizing 
‘submission to “any person or persons.” Evans v. 
Jes, 1 Luz. Leg. Reg. 461. The court in this case 
(p. 464) said: “‘In Kyd on Awards, 70, 71, it is said 
that an unmarried woman may be an arbitrator. To 
sustain this, the author cites the Duchess of Suffolk's 
Case, 8E. 41; 1 Br. 37. In 2 Petersdorf’s Abr. 129, itis 
said that it is no objection to an award that the arbi- 
trator isa married woman. Gentlewomen have also 
held and exercised judicial authority. Anne, Countess 
of Pembroke, held the office of sheriff of Westmore- 
land and exercised the duties thereof in person. At 
the Assizes of Appleby she sat with the judges on the 





bench. Harg. Co. Lit. 326; 8 Bac. Abr. 661. Her right 
to sit upon the bench as a judge will be fully under- 
stood when itis borne in mind the sheriffs at that 
time held court and exercised judicial power. Sheriffs 
had power to inquire of all capital offenses and issue 
process and enforce the same. But this power was 
afterward restrained. By Magna Charta, chapter 17, 
it was enacted that no sheriff shall hold pleas of the 
crown. 8 Bac. Abr. 688. Eleanor was appointed lord 
keeper of England. It would seem from the history of 
this noble woman that she actually performed the du- 
ties of lord chancellor in person. It is said of her that 
in the summer of 1235 King Henry appointed her lady 
keeper of the great seal. She accordingly held the 
office nearly a whole year, performing all the duties, 
judicial as well as ministerial. She sat as judge in 
Aula Regia. These sittings were however interrupted 
by the accouchment of the judge when she was de- 
livered of adaughter. After retiring from the bench 
and the appointment of her successor, she was deliv- 
ered of a boy, who afterward became Edward I of 
England. 1Campb. Lives Lord Ch. 134-137. With- 
out referring in any manner to Eve, the first arbitra- 
tor appointed in this world to decide the controversy 
about eating the forbidden fruit, or to the manner De- 
borah judged Israel, we are clearly of the opinion that 
under the act of 1836 a woman, married or single, may 
be appointed arbitrator, and may act as such and make 
a valid award.’”’ See 1 Campb. Lives Lord Ch. (3d Eng. 
ed.) 140-147, life of Eleanor, lord keeper 

Miss Strickland (1 Lives Queens England [4th Eng. 
ed. ],383-384) says of Eleanor: **Pleas were holden before 
her and the King’s Council, in the Court of Exche- 
quer, during Heury’s absence in Gascony. ‘At this 
time,’ says Maddox, ‘the queen was custos regne, and 
sat vice regis.’ We have thus an instance of a queen 
consort performing not only the functions of a sov- 
ereign in the absence of the monarch, but acting as a 
judge in the highest court of judicature curia regis. 
There can be no doubt but this princess took her seat 
on the King’s Bench.’’ See also 39 Am. Rep. 36, note. 

The term “ person,” unless restricted, includes in its 
natural meaning a woman. Matter of Hall, 50 Conn. 
131; 47 Am. Rep. 626, 629-632. 

The grant to a woman to have the custody of a castle 
is good. Lady Russell’s Case, Cro. Jac. 18. 

A woman may be a member of a school committee. 
Opinion of the Judges, 115 Mass. 602. 

The court said: “The common law of England, 
which was our law upon the subject, permitted a wo- 
mun to fill any local office of an administrative char- 
acter, the duties attached to which were such that a 
woman was competent to perform them.’’ 

In Huff v. Cooke, 44 Lowa, 639, it was held there was 
no constitutional inhibition upon the right of a woman 
to hold the office of county superintendent of common 
schools, and that in the absence of a constitutional 
restriction the General Assembly could confer upon 
woman the right to hold an elective office or by a 
retroactive statute confirm her election thereto. 

** Ministerial offices may be granted to any persons, 
and even to women if they are capable of performing 
them properly.’’ Chitty Prerog. Crown, 84. 

So an overseer of the poor. King v. Stubbs, 2 T. R. 
395; Viner’s Abridgment, tit. ‘“‘Feme” A. 

Governor of a work-house. 2 Lord Raym. 1014. 

And keeper of a prison. Lady Boughton's Case, 3 
Keb. 32; id., 151. 

Commissioner of sewers. Callis Sewers (4th ed.), 
296-300; marg. pp. 250-253 et seq.; Countess of War- 
wick’s Case. 

Marshal of a court. Herne Reading (4th ed.), 1685. 

A commissioner of the court. Matter of Hall, 50 
Conn. 136. 

Voters are required to be male citizens. Constitu- 
tion of New York, art. 2, § 1. 
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I proceed to consider the Constitution and statutes 
of our State to ascertain who may hold office. Article 
10 of the Constitution does not require that persons 
therein referred to as elected or appointed to office un- 
der the provisions of that article shall be ‘‘ males” or 
* electors,’’ and I find no such provision there or else- 
where in the Constitution, except as the words “he” 
or “‘his” may—from the fact that at its adoption, by 
long usage only males could hold the offices designated 
—be construed, impliedly, to meau males only. There 
is not however much force in this argument, for it is 
well settled that masculine provouns, in constitutions 
and statutes, shall, when used generally to designate a 
member of the human race, be construed to include 
females and vice versa. They are frequently used 
simply to express one of the race irrespective of sex. 
The Constitution coutains numerous instances where 
all would agree they are so used. Art. 1, §§ 1, 3, 
6, 7, 8. 

It is not necessary to consider how much force 
should be given to this argument when applied to cer- 
tain offices, for the appointment of notaries public is 
authorized by the Revised Statutes. 1 R. 8. 98; 1 Edm. 
Stat. 88-89. The restrictions upon their appointment 
are that they shall be citizens and residents of the State 
and shall be twenty-one years of age (1 R. S. 116, § 1; 
1 Edm. Stat. 106; Lambert v. People, 76 N. Y. 220), 
shall reside in the cities and counties for which they 
are appointed (1 R. S. 102, § 14; 1 Edm. Stat. 92), 
though this has since been enlarged (Laws 1872, chap. 
703; 1873, chap. 807; 1875, chap. 458; 1880, chap. 234; 
1883, chap. 140; 1884, chap. 270; 1885, chap. 61), and that 
they shall take and file an oath of office. 1 R. 8. 119, 
120, §$ 20-22, 24, 26; 1 Edm. Stat. 109-110. Their duties 
were prescribed (2 R.S. 283-284; 2 Edm. Stat. 294), 
though since enlarged (Laws 1859, chap. 360; 1863, chap. 
508). 

By section 11 of the act concerning the Revised 
Statates (Laws 1829, chap. 20, p. 21; 1 Edm. Stat. 71) 
it is expressly provided that ‘‘ whenever, in the Re- 
vised Statutes orin any other statute, any subject- 
matter, party or person, is described or referred to by 
words importing the singular number or the mascu- 
line gender, several matters and persons, and females 
as well as males, shall be deemed to be included; and 
these rules of construction shall apply in all cases un- 
less it be otherwise specially provided, or unless there 
be something in the context repugnant to such con- 
struction.” This provision is a part of the very system 
of statutes under which notaries are appointed. Asto 
some (tuwn) offices it is specially provided (1 R. 8. 345, 
§ 1; 1 Edm. Stat. 318) that no one shall be chosen un- 
less an “elector” of the town. This would undoubt- 
edly be held, in connection with article 2, section 1 of 
the Constitution, to require that the incumbent should 
be a “ male,” but it looks as if the term was used to re- 
quire residence in the town rather than that he should 
bean “elector,’ though as the language is plain, it 
would of course need no construction. I find nothing 
requiring that a notary public should be an “elector” 
ora “male.” The general government appoints fe- 
males to the offices of postmasters, pension agents and 
some of the most responsible offices within the gift of 
the appointing power. 

1 find no authority for so doing except the general 
declaration in section 1 of the United States Revised 
Statutes that “ words imputing the masculine gender 
may be applied to females,’ though it is possible some 
provision for the appointment of females may have es- 
caped me. 

I find no legal objection to the appointment of a wo- 
man who is twenty-one years of age, a citizen and resi- 
dent of the State, to the oifice of notary public, and in 
my opinion such a woman is clearly eligible to that 


office. 
NATHANIEL C. MOAK. 








BANK CHECKS—PA YMENT—ACCEPTAN¢R,. 
TENNESSEE SUPREME COURT, JAN. 16, 1890. 
PICKLE v. PEOPLE’s NAT. BANK. 

Possession by a bank of an unindorsed check drawn on it ip 
favor of complainant or his order, coupled with evidence 
that it was not its custom to require a payee to indorse 
the check when paid to him in person, is not sufficient to 
show payment to him, when denied by him. 

The holder of a check cannot sue the bank on which it js 
drawn, unless it has been accepted by the bank. 

Where a bank has paid a check drawn on it to one not the 
payee or his indorsee, and charged and deducted the 
amount on settlement with the drawer, its conduct 
amounts to such acceptanceas will enable the payee to 
sue upon it. 

Whether the check has been accepted in such case is rather 
question of weight of evidence than of commercial law, 
so that a State court need not follow a decision of the 
United States court for the sake of uniformity in com. 
mercial law. 

It is immaterial that it does not appear that the check was 
delivered to complainant, or how itcame into possession 
of the bank, as by suing upon it the payee ratifies the re. 
ceipt of the check on his account, though not its subse. 
quent collection. 


_— from Chancery Court, Bedford county; 
Walter S. Bearden, Chan. 


Cooper & Frierson, for complainant. 
Ivie & lvie and Mayers & Dayton, for defendants. 


Lurton, J. This isa bill in equity to recover the 
sum of $600, which complainant charges is due to him 
from either the People’s National Bank or John M. 
Meese, both of whom are made defendants. The bill, 
in substance, alleges that Meese, being indebted to 
complainant in the sum of $600, claims on the 26th of 
March, 1887, to have paid the debt in a check drawn by 
himself, against his account with the defendant bank, 
payable to complainant or his order, and that the 
check had been paid by the bank, and charged up 
against his account. The defendant bank claims that 
the check was presented to it for payment by com- 
plainant in person, and that it was paid to him. Com- 
plainant charges that the check has never been paid to 
him, or to his order, or to any one authorized by him. 
Upon these facts he prays for a decree against the de- 
fendants or either of them, as the law and facts may 
justify. The defendant Meese, in his answer, admits 
the indebtedness as charged, but insists that he has 
fully paid same by drawing and delivering his check 
for the sum of $600 to complainant, and that the check 
has been paid by the drawee to Thomas Pickle, and 
charged up to the account of the drawer. The answer 
of the bank admits the drawing of the check by Meese, 
payable to Thomas Pickle or order, and claims that it 
was presented by the payee, and paid to him in person. 
It admits that the check has never been indorsed by 
complainant, but insists that it never required the in- 
dorsement of such a check when presented for pay- 
ment by the payee in person. The officers of the de- 
fendant bank do not in their depositions pretend to 
any memory as to the payment of this check. They 
prove that it was the rule and custom of the bank to 
require the indorsement of all checks drawn against it 
where the check is payable to the payee or order, when 
presented for payment by one other than the payee, 
but that, when presented by the payee in person, they 
do not require his indorsement; that the check in 
question bears the bank stamp of paymentas of March 
28, 1887, and has no indorsement; and that, in view of 
their custom or rule, they would not have paid such 
acheck to any one but complainant, unless indorsed 
by him. They further insist that the possession of 
such a check raises a presumption that it was paid to 
the payee named in the check. 
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The possession of an order by the person upon whom 
it is drawn is prima facie evidence that the articles or 
money specified therein were delivered or paid accord- 
ing to the order. Kincaid v. Kincaid, 8 Humph. 17; 
2Daul. Neg. Inst., § 1647. This presumption is bhow- 
ever rebutted by the positive and uncontradicted tes- 
timony of complainant that he in fact never did col- 
lect the check or authorize any one to collect it for 
him. We have considered all the circumstances relied 
on by the defendant as tending to support the pre- 
gumption of payment to complainant in person, and 
are of opinion that the weight of proof is that the 
check has never been paid to complainant. The cus- 
tom of the defendant bank to pay such checks as the 
one now under consideration, to the payee, without 
his indorsement, is the occasion of this litigation. The 
contrary is the usage of commerce. Such a check, re- 
turned to the drawer when paid, and credited to his 
account, with the indorsement of the payee, would be 
avoucher for such payment in favor of the drawer 
against the payee. But, without such indorsement, it 
would not be evidence, as between drawer and payee, 
of such payment. 2 Danl. Neg. Inst., 3 1648. The 
almost universal custom of business is to make checks 
payable to the payee or order, for the purpose of mak- 
ing the check a voucher for the payment; so the in- 
dorsement by the payee would furnish the banker very 
high evidence of payment in accordance with the di- 
rection of the drawer. A check drawn in favor of a 
particular payee or order is payable only to the actual 
payee, or upon his genuine indorsemeut; and, if the 
bank mistake the identity of the payee, or pay upon a 
forged indorsement, it is not a payment in pursuance 
of its authority, and it will be responsible. Morgan v. 
Bank, 11 N. Y. 404; 2 Danl. Neg. Inst., §§ 1618, 1663; 
Bank v. Whitman, 94 U. S. 343. 

This brings us to the question as to whether com- 
plainant can recover upon this check as against the 
bank. While the authorities are not agreed, yet the 
decided weight of opinion is that the holder of a bank 
check cannot sue the bank for refusing payment, in the 
absence of proof that it was accepted by the bank, or 
that it has done some other act equivalent to and im- 
plying acceptance. This has been the uniform view 
ofthis court. Bank v. Merritt, 7 Heisk. 177; Bank v. 
Keesee, id. 200; Jmboden v. Perrie, 13 Lea, 504. In the 
latter case the reasons for this doctrine are forcibly 
stated and the authorities collated by Judge Turney. 
We are unable to see any reason for disturbing the rule 
as heretofore declared by this court, especially as the 
decided weight of authority is in accord with our de- 
cision. Bank v. Millard, 10 Wall. 152; Bank v. Whit- 
man, 94 U. S. 343; Carr v. Bank, 107 Mass. 45; Bank v. 
Bank, 46 N. Y. 82; Bank v. Cook, 73 Penn. St. 485; 
Saylor v. Bushong, 100 id. 23; Purcell v. Allemony, 22 
Gratt. 742; Bellamy v. Majoribanks, 8 Eng. Law & Eq. 
523. 

Has there been any acceptance by the defendant 
bank of the check in question? It is argued that the 
check, having been charged up to the account of the 
drawer, and returned to him, is tantamount to an ac- 
ceptance. The authurities are not agreed as to the 
effect of such an act. The case of Bank v. Millard was 
the case of a payment made of a check upon a forged 
indorsement. It did not appear that the check had 
been charged to the drawer, and there was a judgment 
in favor of the bank. Mr. Justice Davis, in delivering 
the opinion of the court, in speaking of the effect of 
such a charge, said: ‘‘ It may be, if it could be shown 
that the bank had charged the check on its books 
against the drawer, and settled with him on that basis, 
that the plaintiff could recover on the count for money 
had and received, on the ground that the rule ex @quo 
etbono would be applicable, as the bank, having as- 
sented to the order, and communicated its assent to 





money * * * for the plaintiff's use, and therefore 
under an implied promise to him to pay it on demand.” 
10 Wall. 157. In the subsequent case of Bank v. Whit- 
man the very question arose, when the court, through 
Mr. Justice Hunt, held that such a charge, having 
been made through mistake, and upon the assumption 
that it had in fact paid the check to one anthorzied to 
collect it, would not authorize the presumption of an 
acceptance and promise to pay it again. 94 U. 8. 347. 
Upon the question of commercial law, we should be 
generally inclined to follow any well-settled line of 
decisions by the Supreme Court of the United States 
when the question was in this State res integra. This 
question can hardly be regarded as one of “com- 
mercial law,”’ in the ordinary sense of the phrase. It 
is rather a question as to weight and sufficiency of evi- 
dence tending to prove an acceptance. We agree that 
the holder of a check, for want of privity, cannot re- 
cover upon the check against the bank, unless he can 
show an acceptance. The question presented is as to 
the weight to be attached to certain acts done by the 
bank, and the inference fairly to be drawn from these 
acts. Where a bank has negligently paid acheck to an 
improper person, it would seem, that in good con- 
science, the true owner and payee ought not to be re- 
mitted to his action against a palpably insolvent 
drawer, for thereby he may lose his debt altogether. A 
legal principle however stands in the way, in that 
there is no privity between himself and the bank until 
the bank has assented to the order of the drawee re- 
quiring it to pay the holder of the check the sum of 
money named. The assent which is necessary before 
there is any contract relation between the holder of 
the check and the bank is what is meant by accept- 
ance. This assent need not be by indorsement of 
‘*Good ”’ across the check, or by any other particular 
words, either in writing or oral. The question of as- 
sent or acceptance is one of fact, and may be made out 
by any of the methods by which a factis proven. Did 
the defendant bank assent to the directions of its cus- 
tomer to pay out of his funds on deposit the sum named 
in the check? If so, to whom did it assent to pay this 
sum? The answer is found by inspection of the check. 
If it assented to pay the check, it undertook and as- 
sumed to pay it to Thomas Pickle or upon his order. 
Now, the facts which are relied upon as making out 
such an assent to the direction of the drawee of this 
check as to bring complainant into privity with the 
bank are that it received and retained the check, and 
that it has charged the check to the account of the 
drawer, and settled with him, deducting the amount 
of the check. Now, when a bank certifies a check as 
‘*good,”’ it is not only authorized but good banking 
would require that such check should be then charged 
to the account of the drawer, as so much of his funds 
which they have obligated themselves to pay upon 
that check. Of course, if the check is never paid, or 
is returned, the drawer would be credited. The deb- 
iting of this check to the account of the drawer would 
then meau only one of two things—that the check has 
been paid as ordered, or that the fund is held subject 
to the demand of the payee. The bank must be taken 
to have assented to pay it as directed; that is, to the 
payee or his order. That it has assented to the pay- 
ment of this check is, we think, to be inferred from 
the retention of the check when presented at its coun- 
ter, and the subsequent charge of the check to the 
drawer. Upon this charge to the drawer we predicate 
its assent or acceptance. It had no right to charge 1t 
to the drawer, and to settle his account, unless it had 
either paid the check to the payee named in the check, 
or his order, or, having accepted the check, held the 
fund of the drawee subject to the demand of the payee. 
It has not paid the check. It must therefore be held 
to hold the amount of the check for the payee. It can- 
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have done iu receiving the ‘check, and ‘in paying: it, 


and in debiting to the account of the drawer, is all 
through mistake. That would be to suffer it to escape 
the consequences of its own mistake, by pleading its 
own negligence in answer to the natural inference 
from its reception and retention of this check, and its 
subsequent charge to the drawer might enable it to 
shelter itself behind the technical defense of want of 
privity; but, on the other hand, it may result in the 
loss to complainant of his debt by remitting him to his 
action against his original debtor, whom he may be 
unable to coerceinto payment. We think there is no 
inequity in holding the bank to the infereuce that it 
has accepted this check, springing out of the fact that 
it has charged it up to the account of the drawer. This 
was clearly the view of Mr. Justice Davis, a great mas- 
ter in the law, as appears from bis opinion in the Mil- 
lard case, supra. It has the support of the only other 
courts which have been called upon to pass upon this 
question—the Supreme Courts of Pennsylvania and 
Ohio. Bank v. Cook, 73 Penn. St. 483; Saylor v. Bus- 
hong, 100 id. 28; Dodge v. Bank, 20 Ohio St. 234. So 
Mr. Daniel, in his very learned work upon Negotiable 
Instruments, lends the support of his name to the 
view we have taken, saying: “ There.is no doubt that, 
if the bank pays a check upon the forged indorsement 
of the payee’s or special indorser’s name, the payee or 
such indorser may recover back the amount, if the 
check had been delivered to him, and the drawer may 
recover it back if he had not issued it. 2 Danl. Neg. 
Inst. 1663. 

This brings us to the question whether the check 
was delivered to the complainant; for it is asserted 
that if there has been no delivery to him he has no 
such title to the instrument as will enable him to 
maintain a suit against the bank. Whether this check 
was sent to complainant, and miscarried, and fell into 
the hands of a stranger, or whether it was left with the 
bank to be credited to the complainant, who kept his 
account there, and by oversight this credit was not 
given, is all matter of conjecture. How this check 
ever reached the bank we are unable, from the proof 
to determine. All we can say is that we are satisfied 
that it never came into the hands of complainant. 
Some one undoubtedly received it from Meese. By 
suing the bank upon this check, complainant may and 
does ratify the receipt of the check from Meese. It is 
as if it had been received by an agent for the use and 
benefit of the complainant. Omnis ratihabitio retro 
trahitur et mandato priort equiparatur—a subsequent 
ratification has a retrospective effect, and is equivalent 
toa prior command. Broom Leg. Max. 867. ‘This is 
arule,’’ says Mr. Broom, “of very wide application. 
* * * ‘No maxim,’ remarks Mr. Justice Story, ‘is 
better settled in reason and law than this maxim; 
* * * at all events, where it does not prejudice the 
rights of strangers.’ Fleckner v. United States, 8 
Wheat. 363.’’ As illastrative of the application of the 
rule, the author cites the case where the goods of A. 
are wrongfully taken and sold. The owner may either 
bring trover against the wrong-doer or may elect to 
consider him as his agent, and adopt the sale, and 
bring an action for the price. Smith v. Hodson, 4 T. 
R. 211. So, in another case it was said: ‘* ‘ That an act 
done for another by a person not assuming to act for 
himself, but for such other person, though without 
any precedent authority whatever, becomes the act of 
the principal, if subsequently ratified by him, is the 
known and well-established rule of law. In that case 
the principal is barred by the act, whether it be for his 
detriment or advantage, and whether it be founded on 
a tort or a contract, to the same extent as by, and with 
all the consequences which follow from, the same act 
done by his previous authority.’ Wilson v. Tuwmman, 
6 Man. & G. 242.” Broom Leg. Max. 871. The bank 
is not prejudiced by this subsequent ratification, for it 











: ies a 
dealt with the check as the property of the complain. 
ant, and undertook to pay to him or his order, The 
effect of this ratification is simply to make the check 
the property of the complainant. It does not 
the collection of the check by one whose act in regeijy. 
ing it is subsequently ratified, and agency to receives 
check payable to order implies uo authority to indore 
it in the name of the payee, or to collect it without 
such indorsement. In the case of Dodge v. Bank, 4 
certificate of indebtedness by the government to 
Dodge was remitted by mail to the paymaster for 
check. The mail was robbed, and the certificate pre. 
sented by the thief to the paymaster, and a check de. 
manded. The latter, without requiring proof of the 
identity of the holder of the certificate, paid a check 
payable to Dodge or order, and took up the certificate, 
The indorsement of Dodge was forged and the check 
paid. Subsequently Dodge sued the bank, and recor. 
ered, the court holding that he might ratify the tak. 
ing of the check for the certificate, and sue upon it as 
an accepted check. 20 Ohio St. 234. See to same effect 
Graves v. Bank, 17 N. Y. 207. 

The decree of the chancellor is reversed, and judg- 
ment for complainant against the bank forthe amount 
of the check, and interest from date of filing a bill, 
and all the cost of the cause. 


Snoperass, J. (dissenting). Disagreeing with the 
majority upon the merits of the question decided, and 
strongly opposed to the policy of refusing to follow 
the Supreme Court of the United States on this im- 
portant banking and commercial question, I am con- 
strained to express briefly my dissent. The exact 
question before us, as shown in the majority opinion, 
was decided adversely to it in Bank v. Whitman, in 
1877, by the Supreme Court of the United States, with- 
out dissent by any member of the court. In thatcourt, 
in the Millard Case, Judge Davis had doubtfully inti- 
mated that the bank might be liable to the payee of a 
check which it had improperly paid off to an unav- 
thorized holder and charged to account of drawer, not, 
as the majority holds here, because such payment to 
an unauthorized holder is an acceptance and implied 
promise to pay the real owner or payee—for this doc- 
trine he repudiated—-but because of the charge to the 
drawer the bank might be liable to the payee for 
money had and received to his use. But this whole 
matter was the doubtfuily expressed inference of 
argument, and was not even an affirmative dictum, 
which, least of all things, is entitled to serious con- 
sideration. Afterward, when the exact question arose 
with the Millard Case before it, cited in argument and 
referred to in the opinion, the court, on full considera- 
tion, unanimously held the bank not liable to suit on 
any ground. Judge Davis, who had made the dictum 
in the former case, it is true, was not present, having 
just before resigned, but the other judges who made 
the decision were present, and all concurred in it. The 
decision commands my most earnest approval; but 
there are additional reasons why I think it should be 
followed: First. It is the judgment of the highest 
court in the country, on 2 general banking and com- 
mercial question, where the decisions should be treated 
as conclusive, as on such questions the Supreme Court 
of the United States follows no State construction. It 
is not “rather a question of the weight of evidence, 
as put by the majority, because we all agree that the 
check in the case before us was not paid to the payee, 
and, having determined that, we come to settle the 
question whether, upon this conceded condition of 
affairs, the payee can maintain suit against the bank. 
Second. The decision should be followed because it is 
an original question in this State, so far as our cases 
go, and we should in such case, on such question, make 
our decisions conform to that of the United :itates, 
and thereby have but one rule applicable to our citt 
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As it is, when our decisions conflict, ours, of 
qourse, cau only be good as to a part of the litigation 
hich may arise in the State, for, as to any litigants 
bo may be carried into the Federal courts by non- 
residence and otherwise, the Federal rule will be ap- 

_ So it will be in all cases where the National 
banks go into the hands of receivers, and have their 
affairs wound up in the Federal courts, and in every 
case in which, by virtue of the situation of parties, or 
manner in which the question is involved, the Federal 
courts have jurisdiction. Many reasons could be 
added, but they will suggest themselves. These are 
sufficient to indicate them and outline the ground of 


dissent. 
CALDWELL, J., concurs. 


QONSTITUTIONAL LAW—ELECTIONS—REG- 
ISTRATION. 


MICHIGAN SUPREME COURT, DEC. 28, 1889. 


ATTORNEY-GENERAL V. CITY OF DETROIT. 

Local acts of Michigan, 1889, page 994, entitled “‘An act to 
preserve the purity of elections,” etc., in the city of De- 
troit, which provides for a new system of registration, 
and that persons not registered shall not be permitted to 
vote, is unreasonable and void because it provides for but 
five registration days during the year, at one of which 
the elector must make personal application for registra- 
tion. 

The act is also void because it is not impartial, in that it re- 
quires a naturalized voter to produce his certificate of 
naturalization, or show, by evidence other than his own 
oath, that such certificate was issued, while it permits a 
native-born citizen to prove his standing as a voter by his 
own oath. 


ETITION for mandamus. 
E. F. Conely and Wm. P. Wells, for relator. 
J. W. McGrath and F. A. Baker, for respondent. 


Morse, J. [Omitting statement and minor points.] 
But in my view, the law is unreasonable and void in 
that it undertakes to disfranchise a large number of 
voters, through no fanlt of their own, and to make an 
unjust and unlawful distinction between the rights 
of native-born and naturalized citizens and electors. 
The Constitution authorizes the Legislature to enact 
laws “to preserve the purity of election, and guard 
against abuses of the elective franchise;’’ but this 
does not authorize, by direction or indirection, the 
disfranchisement, without his own fault or negligence, 
of any elector, under the Constitution. Art. 7, § 6. 
The Constitution provides that “in all elections every 
male citizen, every male inhabitant residing in this 
State on the 24th day of June, 1835, every male inhabi- 
taut residing in the State ou the Ist day of January, 
1850, who bas declared his intention to become a citi- 
zen of the United States, pursuant to the laws thereof, 
sx months preceding an election, or who has resided in 
the State two years and six months, and declared his 
intention as aforesaid, and every civilized male inhabi- 
tant of Indian descent, a native of the United States, 
and not a member of any tribe, shall be an elector and 
entitled to vote; but no citizen or inhabitant shall be 
4n elector, or entitled to vote at any election, unless 
he shall be above the age of twenty-one years, and has 
resided in this State three months, and in the town- 
ship or ward in which he offers to vote ten days, next 
preceding such election.’’ There is also a provision as 
to electors in the army or navy, not necessary to be 
here recited. Art.7,§1. By this section of the Con- 
ttitution it will be noticed that there are five distinot 

of persons who are made electors, and the only 





qualification to any of these classes is that the elector 
shall be of age, and have resided in the State three 
months, and in the township or ward where he offers 
to vote ten days, next preceding the election. It can- 
not be fora moment contended that by section 6 of 
article 7 the framers of the Constitution intended to 
give the Legislature the power to arbitrarily disfran- 
chise any elector who is such under section 1 of the 
same article, or to make any difference between the 
rights of any of the classes of electors therein specified, 
or to put obstacles in the way to the ballot-box for one 
class, while the road is left open toanother. The laws 
to regulate elections, and to preserve their purity and 
to guard against abuses of the elective franchise, must 
be reasonable, uniform and impartial, and must be 
calculated to facilitate and secure, rather than to sub- 
vert and impede, the exercise of the right to vote. 
Capen v. Foster, 12 Pick. 488. Let us examine the act 
before us. See Local Laws, 1889, p. 994. The plan of 
registration under this law is extensive and minute in 
its details. In this discussion we shall only concern 
ourselves with its general features and results. It 
provides that in the year 1889, and again in 1892, and 
every fourth year thereafter — striking, by design or 
accident, a presidential election year—there shall bea 
new and complete general registration of voters in the 
city of Detroit. And it is made the duty of every 
elector to see that his name is registered in compliance 
with the requirements of the law; and he shall not be 
deemed to have acquired a legal residence in the pre- 
cinct unless he has so caused himself to be registered, 
‘nor shall any ballot be received by the inspectors at 
any election, under any pretense whatever, unless the 
name of the person offering such ballot shall have been 
entered in the register of the precinct in which he 
claims to vote as herein provided.’’ §$3and4. The 
elector must personally apply to the board for regis- 
tration, and such board “shall examine each appli- 
cant.” Persons who will be of age on election days, 
having the other qualifications of electors, may be en- 
tered on the register. ‘‘ Every applicant, in the years 
when a general new registration is required, who has 
commenced to reside in such precinct, and who has 
resided therein at least two days,” if he be otherwise 
qualified, shall be entered on the register, and can vote 
on election day, if he has resided therein ten full days 
next preceding. §7. The meeting of these boards of 
registration for 1889, and for 1892, and every four years 
thereafter, is first to be held on the first Monday of 
October, at which time the board sits for four days, 
and also again one day, on the fourth Monday of Octo- 
ber. The law makes no provision for any other regis- 
tration in the years of this new or general] registra- 
tion. In this year, the fourth Monday of October 
came on the 28th, and the city election on the 5th of 
November, there being seven days between the last 
day of registration and election day, but whenever the 
month of October begins on Sunday, Monday or Satur- 
day more than ten days will ensue between the last 
day of registration and the day of election, and as the 
act requires that the elector must have actually re- 
sided in the precinct two days before his name can be 
entered on the registry book, this act, in the years of 
general registration, will disfranchise every voter who 
has not resided in his ward nineteen or more days, in 
the precinct, before election day, whenever the month 
of October begins on ‘either one of these three days. 
For instance, in 1888, October began on Monday. The 
fourth Monday was the 22d. The general election day 
was November 6th, leaving fourteen full days between 
the last day of registration and election; and adding 
the two days, every elector not residing within the 
precinct for sixteen full days before the day of elec- 
tion, under this act, would have been deprived of his 
vote. This would be in direct conflict with the Con- 
stitution, which makes him an elector upon a residence 
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of ten days. Nosuch requirement as this is reason- 
able. There is no good reason why the boards of reg- 
istration cannot sit within the ten days before election, 
and thereby preserve to each elector his constitutional 
right. Noristhis all. If the Legislature can make 
the residence twelve or sixteen days, it can make it a 
month, three months or one year. This, in my opin- 
ion, cannot be done indirectly, under the guise of 
regulation, any more than it can be done directly, as a 
mere exercise of the legislative will. And no one will 
contend that the Legislature could prescribe by statute 
that a resident of the city of Detroit must reside in a 
precinct twelve days, sixteen days or a month, before 
his ballot could be legally taken on election day, in 
the face of the Constitution, which provides that he 
need reside therein but ten days. 

But more unreasonable yet is this act in that it con- 
tains no provision by which a person who is sick or 
absent on the days of registration can vote on election 
day. It may be said, with some show of reason, per- 
haps, that a person who is absent on the registration 
days is himself in fault, in not returning to his home, 
and complying with the regulations which the Legis- 
lature have a right to prescribe; but the man who is 
ill, and unable to attend the meetings of the board, 
but who is able to be out on the day of election, is de- 
prived of his ballot, and for no good reason that I can 
see. And neither do [ think there is any necessity of 
disfranchising a large number of business men, who 
will be disfranchised, unless they drop important busi- 
ness, and travel many miles, to be registered, some 
seven or more days before election. There are, under 
this law, but five days in the whole vear that an elector 
can cause his name to be placed on the registry list; 
and this, unmistakably, by the provisions of the act, 
he must do personally. The language of the Supreme 
Court of Ohio, in speaking of a similar statute of that 
State, which was by that court unanimously declared 
unconstitational, seems very appropriate here: ‘“* It 
will be seen by the above there are but seven (five) 
days in the year when voters can register. * * * 
There is no provision for registering at pleasure during 
the earlier part of the year, and no provision for prov- 
ing his qualifications on election day, and voting.”’ 
And it is declared that ‘‘ ‘ no vote shall be received at 
any election aforesaid unless the name of the person 
offering to vote be on the registry,’ etc. A voter who 
is the oldest inhabitant of the ward, and an elector in 
it for the greater part of his life-time, cannot vote if 
from absence, however necessary or unintentional, 
during the seven days, his name is not on the registry. 
Many absentees may get home to vote, and if they 
were afforded opportunities during the year, might 
also register, whose right of suffrage must necessarily 
be lost under the act. How many mechanics may be 
absent, pursuing their trades, during the seven days? 
A large number of persons will be away on steamboat 
and other sailing craft, and elsewhere, earning a sup- 
port. A large number of students, a great many of 
the class usually termed ‘commercial travellers,’ will 
be away, perhaps planning their trips to be home on 
election day. A large uumber of citizens in govern- 
ment employ, at Washington and elsewhere, will be 
at their posts of duty, and may return to vote, but 
would hardly have the opportunity to return on a dif- 
ferent day to register. Even the members of this court 
might be unable to register, without a decided detri- 
ment to the public business, and might be compelled 
to elect between the neglect of important official du- 
ties and the loss of suffrage.”” Daggett v. Hudson, 3N. 
E. Rep. 543. There is no State in the Union that has 
ever sustained a law like this, except Illinois. All of 
the registration laws that have been upheld by the 
courts of other States have contained some provision 
by which a sick or absent voter might not necessarily 
be disfranchised, excepting the law of 1885 in Illinois. 





————————s 
See People v. Hoffman, 116 Ill. 587. In Massachugetty 
the board must be in session one hour on the day of 
election. Capen v. Foster, 12 Pick. 485. In Iowa ay 
elector unregistered, but otherwise qualified, is pen. 
mitted to vote upon showing a proper reason for not 
having registered in time, and furnishing the affidayit 
of a registered voter as to his proper residence. By. 
monds v. Banbury, 28 Iowa, 267. The election law of 
Kansas provides that the registry shall close ten days 
before election, but permits the voter to register at alj 
times during the year, except on these last ten days, 
State v. Butts, 31 Kan. 537. See also R. S., Me. 9%; Re. 
vision N. J., p. 364, § 152; Supp. Code, Md. 240 et 8eq.: 
Code Ala., p. 230, § 233; Dig. Laws Ark. 1874, p. 47, 
§ 2328. In Mississippi registration is required; andthe 
registration lists are to be kept by the clerk of the Cir. 
cuit Court, “‘and any person not on the lists may ap. 
pear at any time before the clerk and be registered.” 
In Kentucky a clause in a registration law ap 
only to the city of Louisville, which provided that the 
elector must reside in the city one year preceding the 
election, was held void because the Constitution re 
quired but sixty days’ residence in a precinot, and one 
year in Jefferson county. The balance of the law was 
sustained, but registration was permitted by the act 
within the last three days preceding the election. 
Com. v. McClelland, 83 Ky. 686. The Registry Act of 
Missouri requires the registration of voters to be com- 
pleted ten days before the election, but this is alsoa 
constitutional requirement. In California the elector 
may have his name entered on the list at any time be- 
fore the poll of the election is opened; but if he does 
not do this thirty days before election, he must show 
a@ good reason why he did not procure the enrollment 
of his name previous to said thirty days. People v, 
Laine, 33 Cal. 55; Webster v. Byrne, 34 id. 273. In New 
York, as to cities, under the law of 1865, the board of 
registration met on Monday before election, which is 
the day before; and under the amendment of 1872 the 
registry is completed on the Saturday night before 
election. The question of its constitutionality has not 
been raised. In Byler v. Asher, 47 Ill. 101, it was held 
that the registry law of Illinois was valid; but under 
that act the non-registered voter was allowed to vote 
on making proof, in the manuer prescribed in the stat- 
ute, of his right to vote, without showing any excuse 
for not registering. In People v. Hoffman, 116 Ill. 88, 
a law was sustained which provided for the closeof 
registration on the third Tuesday before election; but 
under the Constitution of that State, a man must re 
side in the voting precinct thirty days before election. 
Nothing is said in the opinion as to persons absent or 
sick upon the days of registration, but the law makes 
no provision for an after registry by sick electors. In 
Wisconsin a registry iaw providing that no vote should 
be received at any general election unless the name of 
the person offering to vote be on the registry as com- 
pleted by the board, except in the case of a person be- 
coming a qualified voter of the election district after 
the last day for the completion of the registry, who 
might vote on making certain specified proof of that 
fact, was held unconstitutional because it gave no op 
portunity for sick and absent persons to register and 
vote after the completion of the registry lists. Dells 
v. Kennedy, 49 Wis. 555. Under this act, as shown 
by Taylor, J., in adissenting opinion at page 569, # 
Wisconsin, the sick or absent person, being ad- 
vised of the days of registration, could send his 
his application by writing. But in the act before us 
this cannot be done. The registry law of Pennsylvanis 
permits an unregistered voter to prove his qualifica- 
tions and vote on election day. In re McDonotgh, 105 
Penn. St. 490. In Connecticut (see Hyde v. Brush, # 
Conn. 454) it appears from the opinion filed in that 
case that the registry lists must be closed on Weduee 
day of the week preceding the election, which would 
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pe from four to five days; but it is not stated what the 
unities are for registering before that time. In 
our own State the provision as to sick and absent 
voters is well known; and so far no great abuse to the 
elective franchise has been developed from the exercise 
of the privilege therein granted, of registering on elec- 
tion day. How. St., § 93. The object of a registry law, 
or of auy law to preserve the purity of the ballot-box, 
aud to guard against abuses of the elective franchise, 
js not to prevent any qualified elector from voting, or 
tu unnecessarily hinder or impair his privilege. It is 
for the purpose of preventing fraudulent voting. In 
order to prevent fraud at the ballot-box, it is proper 
and legal that all needful rules and regulations be made 
to that end; but it is not necessary that such rules and 
regulations shall be so unreasonable and restrictive as 
te exclude a large number of legal voters from exercis- 
ing their franchise. Nor can the Legislature, in at- 
tempting, ostensibly, to prevent fraud, disfranchise 
legal voters without their own fault or negligence. 
The power of the Legislature in such cases is limited 
to laws regulating the enjoyment of the right, by 
facilitating its lawful exercise and by preventing its 
abuse. The right to vote must not be impaired by the 
regulation. It must be regulation, not destruction. 
Page v. Allen, 58 Penn. St. 338; Dells v. Kennedy, 49 
Wis. 555; Edmonds v. Banbury, 28 Iowa, 267; Monroe 
v. Collins, 17 Ohio St. 666, 685; Daggett v. Hudson, 3 
N.E. Rep. 538; State v. Baker, 38 Wis. 71; State v. 
Butts, 31 Kan. 554. These authorities all tend in one 
direction. They hold that the Legislature has the 
right to reasonably regulate the right of suffrage, as to 
the manner and time and place of voting, and to pro- 
vide all necessary and reasonable rules to establish and 
ascertain by proper proof the right to vote of any per- 
son offering his ballot, but has no power to restrain or 
abridge the right, or unnecessarily to impede its pre- 
exercise. This law before us disfranchises every per- 
son too ill to attend the board of registration, and 
unreasonably and unnecessarily requires persons whose 
business duties, public or private, are outside of De- 
troit to return home to register as well as to vote, 
making two trips wheu ouly one ought to be re- 
quired. 

This act is aiso not impartial. It seems to be aimed 
especially at naturalized voters, and taken all in all, 
was fitly characterized by one of the counsel as “an 
ct to disfranchise a large number of the legal voters 
of the city of Detroit.” In providing particularly and 
minutely for the forms of entry in the books of regis- 
tration (see §§ 5-8), subdivision h of section 8 provides 
that: “h. In the column headed ‘ Court,’ the desig- 
nation of the court in which, if naturalized, such 
naturalization was had, or if a declaration of intention 
was made, the name of the court from which the cer- 
tifleate was issued, and if the applicant claims the 
tight to be registered and vote as a naturalized citizen, 
or because he has declared his intention six months or 
more prior to the election, he must produce the proper 
certificate of such naturalization, or declaration of in- 
tention,or satisfactory evidence, other than by the oath 
of the applicant, must be produced, that the same was 
issued.” By another subdivision of the same section 
there must be set down in this book the “date of 
papers,” the time of such naturalization or the mak- 
ing of the declaration, ‘as appears by the certificates 
or other duly-authenticated evidence.’’ Subd. g. The 
essence of these requirements is that the naturalized 
Yoter must produce his certificate, or show, by evi- 
dence other than his own oath, that such a certificate 
Was issued. And it would seem, that if he cannot 
Procure from the records of the court evidence that 
wich a certificate was issued, or declaration of inten- 
tion made, he must produce some person besides him- 
telf, who was present when the declaration was made 
certificate issued. Perhaps, under a liberal con- 





struction of the law, one who could swear, that he had 
seen the certificate would be a sufficient witness; but 
how is he to testify to the date, and the particular 
court that issued it, or that it was genuine? Why 
should a person claiming to be an elector by naturali- 
zation be debarred, if he has lost his certificate, from 
establishing such fact by his own oath? A person may 
swear that he is native born, and he is not required 
also to prove this fact by some one else, before he can 
be registered; but if he wishes to show that he is an 
elector by naturalization, he is presumed to be unable 
himself to tell the truth under oath, and must be cor- 
roborated by some one. The easiest way for a person 
of this class, wishing to cast a fraudulent vote, would 
simply be to swear that he was born in the United 
States; and in such case a perjurer is put to less 
trouble to get on the registry list than an honest man 
who desires to show that he has been naturalized, but 
who, unfortunately, has lost the record evidence of 
such naturalization. This distinction between native- 
born and naturalized electors is an unfair one, and as 
above shown, entirely unnecessary in order to prevent 
fraud. Its tendency will be to disfranchise honest 
men, and induce dishonest men to perjure them- 
selves. Section 13, in reference to removals from 
one precinct to another, and the necessary steps to be- 
come registered in such cases, seems to me most un- 
reasonable and unnecessary ; but perhaps this is within 
the power of the Legislature, as it is not absolutely 
impossible to comply with it. But in relation to 
naturalized voters, the very men who have probably 
lost their certificates, and cannot now replace them, 
are elderly men, who have been naturalized for many 
years, and have exercised the elective franchise in 
Detroit, without question, for upward of a quarter of 
acentury. They have, many of them, no doubt, for- 
gotten the particular name of the court in which they 
took out their papers; and to prove their issue by some 
one other than themselves would be, in some in- 
stances, impossible. A law that treats these men as 
men whose oaths cannot be taken in their own inter- 
est, while it permits a native-born citizen to prove his 
standing as a voter by his own testimony, cannot re- 
ceive my sanction, as I believe such a requirement to 
be not only unjust, but unconstitutional, anless ap- 
plied to all. Another distinction may also be noted. 
A native-born citizen, becoming of age between the 
last day of registration and the election, is permitted 
to vote; but a foreign-born citizen, who has taken out 
his first papers, and whose right to full citizenship or 
the elective franchise will ripen between the complet- 
ing of the registry list and the opening of the polls, 
cannot vote. 

In my opinion no registry law is valid which de- 
prives an elector of his constitutional right to vote by 
any regulation with which it is impossible for him to 
comply. No elector can lose his right to vote, the 
highest exercise of the freeman’s will, except by his 
own fault or negligence. If the Legislature, under the 
pretext of regulation, can destroy this constitutional 
right by annexing an additional qualification as to the 
number of days such voter must reside within a pre- 
cinct before he can vote therein, or any other requi- 
site, in direct opposition to any of the constitutional 
requirements, then it can as well require of the elector 
entirely new qualifications, independent of the Con- 
stitutions, before the right of suffrage can be exercised. 
If the exigencies of the times are such, which I do not 
believe, that a fair and honest election cannot be held 
in Detroit, or in any other place in our State, without 
other qualifications and restrictions upon both native- 
born and naturalized citizens than these now found in 
or authorized by the Constitution, then the remedy is 
with the people to alter such Constitution by the law- 
ful methods pointed outand permitted by that instru- 
ment. This disposition to hamper and abridge the 
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rights of the people to govern themselves, upon the 
theory that certain communities are unfit to control 
their own local affairs, which seems to be growing 
more prevalent in our legislative bodies in this 
country, must, nevertheless, if the idea be a correct 
one, be exercised in reason, and within constitutional 
limits. 

This law, being in the respects pointed out, both un- 
reasonable and in conflict with the Constitution, and 
it being apparent that the Legislature would not have 
enacted the other portions of the act had it foreseen 
that the courts would declare these parts unconstitu- 
tional, the whole act must fall, and be held unconsti- 
tutional and void. Dells v. Kennedy, 49 Wis. 560, and 
cases cited; Daggett v. Hudson, 3 N. E. Rep. 546; 
Brooks v. Hydorn, 42 N. W. Rep. 1122. 

The other justices concurred. 


—_> —__—_— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ACCOUNTING—SETTLEMENT—INTEREST—WHEN AL- 
LOWED.—(1) Plaintiff's intestate and defendants’ tes- 
tator had been associated in business for several years. 
In 1861 intestate wrote to testator, who was his son, 
closing their business, and giving a statement of ac- 
counts between them, showing a certain balance due 
intestate, and directing that at his death his estate 
should be equally divided among his five children. 
After the death of the intestate, defendants’ testator 
accounted to the other heirs for all the funds in his 
bands belonging to intestate’s estate, and paid to each 
his share of the balance after all debit items had been 
deducted. Held, that in the absence of any thing to 
show fraud or mistake in the settlement, it was bind- 
ing upon the parties, and a bar to all action for an 
alleged balance due the heirs. (2) Father and son had 
been associated in business for several years, and in 
1861 the father, anticipating his death, wrote to the 
son, making a statement of the account between them, 
showing a balance due the father, which he had passed 
to his credit in the books. This balance the letter 
stated however, was merely tentative, and to be in- 
creased or diminished according as certain invest- 
ments proved to be profitable or otherwise, and that as 
it was invested in the business it was not at that time 
to be considered due and payable, but that at any time 
when the account between them should be settled it 
would be easy, by referring to the statement contained 
in the letter, to find the balance due the father. No 
demand was ever made for payment of the balance due 
the father, nor was any settlement of the account had 
until after the death of the father. Held, that the heirs 
of the father could not claim interest on the balance 
found to be due at the time of the settlement. Jan. 
14, 1890. Ledyard vy. Bull. Opinion by Earl, J.; Ru- 
ger, C. J..and Peckham, J., dissenting. Affirming 3 
N. Y. Supp. 37. 


APPEAL—DISMISSAL—SERVICE OF JUDGMENT.— (1) 
A motion to dismiss an appeal because notice of appeal 
was not served within the statutory time after service 
of a copy of the judgment appealed from will be de- 
nied when it appears that the paper served, purporting 
to beacopy of the judgment, did not include the 
clerk's attestation, such attestation being an essential 
part of the judgment. (2) Where on motion to dismiss 
an appeal for want of the certificate from the General 
Term prescribed by the Code of Civil Procedure of 
New York, § 190, subdivision 4, the Court of Appeals 
refuses to stay the motion until the appellant can 
remedy the defect, such refusal does not preclude ap- 
pellant from afterward procuring such a certificate, 
and prosecuting a new appeal thereon. Jan. 21, 1890. 
Good v. Daland. Opinion by Andrews, J. 





APPEAL—MATTERS NOT APPARENT ON RECORD. 
Where the only question in dispute in an action 
personal injuries is as to the extent of Plaintiff's injy. 
ries, and no exception was taken at the trial, and the 
judgment has been affirmed by the General Term, the 
appeal to the Court of Appeals will be dismissed og 
motion, no question for review being presented by the 
record. Jan. 21, 1890. Dalzell v. Long Island R, Gp, 
Opinion by O'Brien, J. Dismissing appeal from 6 y, 
Y. Supp. 167. 


PRACTICE — NEGLIGENCE — FIRES — PROX 
MATE CAUSE.—(1) Where several written propositions 
are submitted to a jury for answer, and then when the 
jury return, and state that they have agreed on agen. 
eral verdict, the propositions are withdrawn by com 
sent, and a general verdict rendered, an exception to 
the submission of the proposition is waived. (2) Where, 
in an action for injuries alleged to be caused by de 
fendant’s negligence, a general verdict is rendered for 
Gefendant, the exclusion of proof of certain elements 
of damage is not ground for reversal, since its admis 
sion would not have changed the result. (3) Where 
thirteen requests to charge are presented, and some 
are refused, others modified, and the rest given, an 
exception ‘* to the refusals to charge as requested in go 
far as the court did refuse, and to each of the refusals 
to charge as requested,” is too general to present any 
question for review. (4) In an action for the destruc 
tion of property by fire through defendant's negli- 
gence, in allowing sparks to escape from a smoke 
stack, where it appears that after the fire had destroyed 
several buildings, the fire apparatus in the village being 
defective, the wind changed, and plaintiff's building 
then caught fire, it is not error to charge that the 
burning of plaintiff's building was not the proximate 
result of defendant’s negligent act. Certainly the 
facts here represented are much more favorable to the 
defendants than they were in Ryan v. Railroad Co.,% 
N. Y. 210. That case has been distinguished by this 
court in Webb v. Railroad Co., 49 N. Y. 420; Pollett 
v. Long, 56 id. 200, aud Lowery v. Railway Co., 99 id. 
158—but it has never been overruled; and the rule 
still obtains in this State that when the facts are un- 
disputed the court may, under some circumstances, 
determine, as a matter of law, whether the act com- 
plained of is the immediate or remote cause of the it- 
jury. If it may be said that the rule laid down in the 
Ryan Case has been broadened somewhat by the de 
cisions referred to, it cannot be contended that it bas 
been so far modified as to permit a holding that the 
burning of the Main street buildings was the ordinary 
and natural result of the act complained of. If it could 
be so held, then however many buildings might be 
burned, if the fire but spread from one building to 
another, the negligent party would be liable to respond 
in damages to every owner, even if, as in this case, the 
course of the wind had so changed as to drive the 
flames and sparks of burning buildings in a direction 
other than was possible at the moment of the perform- 
ance of the wrongful act. We think the court did not 
err in holding that the damages sustained by the burn- 
ing of the Main street buildings were not the proxi- 
mate, but the remote, result of the acts complained of. 
Second Division, Jan. 14, 1890. Read v. Nicholas 
Opinion by Parker, J. Affirming 40 Hun, 634. 


RECORD—OBJECTIONS WAIVED.—(1) Where no 
statement of facts or of the questions of law arising 
thereon has been prepared as required by the Code of 
Civil Procedure of New York, section 1339, the Court 
of Appeals will not review the case upon its merits 
(2) Where the trial court has directed a verdict gub- 
ject to the opinion of the General Term, a party who 
argues the case upon its merits before the General 
Term, without objection, thereby waives the right to 
question, upon further appeal, the legality of the order 








FESESRSETS. FSF | 


ges 


, ae Beese8 


r2s 


Ssesac95 


THE ALBANY LAW JOURNAL. © 


253 














Sn 
directing a verdict. 
Cowenhoven v. Ball. Opinion by Brown, J. Dismiss- 
ing appeal from 39 Hun, 656. ‘ 





APPEAL—RULINGS ON EVIDENCE—REPORT OF REF- 
gREE. EVIDENCE—ACCOUNT BOOKS.—(1) Objections to 
the weight given to testimony by the trial court, and 
objections based on the credibility of witnesses, will 
not be considered on appeal. (2) An objection that 
certain findings of a referee were unsupported by the 
evidence will not be considered on appeal, in the ab- 
sence of any thing in the record to show that an ex- 
ception was taken to the finding or that a request was 
made to find differently. (8) Nor will objections to 
the admissibility of evidence be considered on appeal 
unless some ground for the objection is shown. (4) In 
au action of account, books of plaintiff, which are 
shown to be his books of account, containing an ac- 
count of work done, not only for defendant, but for 
other parties, and which appear to have been correctly 
kept, and recognized as accurate by defendants in set- 
tlements with other persons, are admissible. Jan. 14, 
189. West v. Van Tuyl. Opinion per Curiam. Affirm- 
ing 1 N. Y. Supp. 718. 


—— SUFFICIENCY OF EVIDENCE. JUDGMENT BY 
CONFESSION — FRAUD — EVIDENCE. — (1) Where there 
isavy evidence to sustain a finding of fact made by 
the trial court, such finding will not be reviewed on 
appeal. (2) In an action by the assignee of an insol- 
vent to set aside as fraudulent a confession of judg- 
ment made by the insolvent to one of the defendants, 
testimony as to the representations made by the other 
defendants, in sending out false reports of the indebt- 
edness of the insolvent, is not admissible for the pur- 
pose of showing fraud on the part of the judgment 
creditors. ‘3) Where a general conspiracy to defraud 
isalleged against all the defendants, such testimony is 
inadmissible except against the party making the false 
representations, unless there is prima facie evidence of 
the existence of the conspiracy. (4) In an action toset 
aside, on the ground of fraud, a confession of judg- 
ment made to defendant by an insolvent, wherein it 
was stated, that of the original debt owing defendant, 
$600 had been paid, it appeared on the trial that of this 
amount only $350 had been paid in cash, and that the 
remaining $250 had been paid by the insolvent assam- 
ing a debt of defendants to that amount. Held, that 
the assumption of the debt operated as a payment of 
8 much of insolvent’s indebtedness to defendant, and 
supported the statement made in the confession of 
judgment. Jan. 14, 1890. Rutherford v. Schattman. 
Opinion by Peckham, J. Affirming 49 Hun, 606. 


ARREST ON CIVIL PROCESS — BOND — LIABILITY OF 
SURETIES.—(1) 2 Revised Statutes of New York, page 
2%, section 59, makes void any bond taken by asheriff, 
by color of his office, “in any other case or manner 
than as provided by law.’? Code of Civil Procedure of 
New York, section 575, provides that a defendant ar- 
Tested on mesne process may obtain release by giving 
bond conditioned on his rendering himself amenable 
to final process. In an action for the recovery of 
Money, the defendant was released on giving bond 
sonditioned on his being amenable to both mesne and 
final process. Held, that the bond was valid, the ad- 
ditional obligation being mere surplusage, since no 
further mesne process couid issue in the action. (2) 

ere the sureties on such bond, by failing to justify, 
Tender the sheriff liable as bail, under the Code of Civil 
ca ure, section 587, they are not relieved from their 
b y to the sheriff therefor, imposed by section 589, 
Y the fact that the sheriff afterward removed the de- 
t to an inebriate asylum in another county by 
virtue of a void order of court, nor by the fact, that in 
pting to relieve himself from liability, he re- 





said defendant from custody, and then caused 
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Second Division, Jan. 14, 1890. | him to be re-arrested by the coroner. Second Divis- 


ion, Jan. 14, 1890. Haberstro v. Bedford. Opinion by 
Parker, J. Affirming 43 Hun, 201. 


CARRIER — PASSENGER — NEGLIGENCE — CONTRIBU- 
ToRY.—(1) A hawser used to warp a vessel around to 
the dock was made to form an angle by being run 
through a pulley, which was fastened to the side of the 
vessel by a piece of wood, passed through a loop on the 
outside. The piece of wood broke, letting the hawser 
fly back, and strike a passenger standing on the deck. 
The wood was a stick picked up for the occasion from 
a pile in the hold. Held, that the jury were warranted 
in finding the defendant, acommon carrier, guilty of 
negligence. (2) In such case, plaintiff being in a part 
of the ship where she was entitled to go, and not hav- 
ing been warned of the danger, was not guilty of con- 
tributory negligence because she stood within reach 
of the hawser when it was released. (3) In an action 
for such injury, evidence is admissible that imme- 
diately after the accident a capstan bar was substi- 
tuted for the broken stick, and the turning of the ves- 
sel completed by its use. (4) It appearing that the 
danger of injury ‘to the passengers was apprehended 
by those in charge, it was proper to refuse to charge 
that the care to be exercised need not be commen- 
surate with the danger, but only with the apprehen- 
sion of danger. (5) There being some evidence that 
the stick was put perpendicularly into the loop, it was 
proper to submit to the jury the question whether it 
was carelessness to place the stick into the loop so 
that it would fall into the water, though the weight of 
the evidence showed that the stick was inserted hori- 
zontally, and did not fall into the water until it had 
been broken by the strain of the hawser. Second Di- 
vision, Jan. 14, 1890. Miller v. Ocean Steamship Co. 
Opinion by Bradley, J. Affirming 43 Hun, 640. 


CONSTABLES—FEES— CONVEYING PRISONERS TO PENI- 
TENTIARY—LIABILITY OF TOWN.—Under Laws of New 
York, 1845, chapter 180, as amended by Laws of New 
York, 1847, chapter 455, which provides that all fees of 
magistrates and officers for criminal proceedings, ex- 
cept in case of felonies and trials before a Court of 
Oyerund Terminer or of General Sessions, shall be 
paid by the town or city wherein the offense was com- 
mitted, a constable’s charge for conveying to the peni- 
tentiary prisoners sentenced in a Court of Special Ses- 
sions is chargeable to the town, since such act is part 
of the criminal proceeding. Jan. 21, 1890. People, ex 
rel. McGrath, v. Supervisors of Westchester. Opinion 
by Finch, J. Affirming 6 N. Y. Supp. 153. 


DEED—COVENANT TO OPEN ROAD ON BOUNDARY.— 
Under a deed which conveys land described as 
bounded on one side by land of the grantor, “ intended 
for a road of two rods in width,” and refers to a map 
showing such road, with a covenant to lay out the road 
within one year, and keep it open, but which does not 
convey an easement in the road, the grautee obtains 
title in fee up to the center of the road, where it ap- 
pears that such road is ry for to the land 
conveyed. The construction, in case of ambiguity, 
should be most favorable to the grantee. Jackson v. 
Hudson, 3 Johns. 375; Jackson v. Blodget, 16 id. 172; 
Gifford v. Society, 56 Barb. 114. The presumption is 
that a conveyance of land bounded by an existing 
street carries the fee to the center, because such a nar- 
row strip, like half of a street, is so much more 
valuable to the grantee than to the grantor, and the 
parties are supposed to have so dealt with the property 
as to bring out its greatest value. Bissell v. Railroad 
Co., 23 N. Y. 61; Wager v. Railroad Co., 25 id. 526; 
Perrin v. Railroad Co., 36 id. 120; Wallace v. Fee, 50 
id. 694; Mott v. Mott. 68 id. 246; Insurance Co. v. 
Stevens, &7 id. 287; Story v. Railroad Co., 90 id. 122, 
161. What is the presumption when the deed treats 
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the street as existing upon a map according to which 
the conveyance is made, and provides that it shall be 
laid out of a given width withina given time? Would 
not the reason of the rule extend the presumption to 
that state of affairs also? Under such circumstances, 
as between grantor and grantee, for the purpose of as- 
certaining the extent of the grant, should not the 
street be regarded as practically in existence at the 
date of the deed? Does not such a conveyance, of 
itself, make a street, so far as the parties thereto are 
concerned, by appropriating the land to that purpose? 
Even if one part of the instrument refers to such land 
as “intended fora road” or street, should not that 
expression, as well as the covenant to lay out, when 
construed in connection with a map upon which the 
street appears as actually laid out, be held to refer to 
the development of the street for practical use by the 
removal of fences and obstructions? As between 
grantor and grantee, a street is created when land, 
clearly defined as to extent and location, is devoted to 
that end by the grant, whether it is then in a condi- 
tion to use as a street or not, although it would only 
be a street on paper until actually opened. Under such 
circumstances, the parties might with propriety refer 
to it in the grant as an intended street, because not 
actually worked and used. Thus the reference would 
be to physical conditions, not to title. This view is 
confirmed by the fact that the grantor was to have one 
year within which to lay out the road, as he would 
need time to remove trees, fences, etc., but not to pass 
title or dedicate a street. The expression near the 
close of the description, “ bounded on the south by 
the land of said Stillwell intended for a road,” when 
considered with the expression at the commencement 
of the description, “ beginning at the northermost cor- 
ner of the meadow belonging to Samuel Stillwell,”’ 
shows that the grantor alluded to all the land as his, 
for the purposes of description, until the conveyances 
should take effect. As he did not intend to reserve 
the *‘ meadow belonging to Samuel Stillwell,” which 
was a part of the property conveyed, can it be said that 
he intended a reservation by the expression first 
named? Did he not in both cases treat the land as his 
own for convenience of description merely ? Much im- 
portance was attached in the opinion below to the 
covenant to lay out within a year, which was regarded 
as unnecessary if the title passed to the center of the 
street. It will be noticed in this connection that in no 
part of the deed wasany right given, in terms, to use the 
road. Still the grantee would have been partially pro- 
tected, because he purchased on the faith of a map 
showing the road. But what would be the result if 
the map were lost? Something in the nature of the 
covenant was therefore necessary as permanent evi- 
dence of his rights. Moreover, as the map did not 
specify the width of the road, and the deed only regu- 
lated its width as it passed by the premises conveyed, 
the covenant was necessary to secure a road of the de- 
sired width from those premises to the Bloomingdale 
road. The reservation by the grantor of a given time 
within which to lay out the road, as well as the agree- 
ment that it should be forever kept open, also explain 
the necessity of the covenant, which should not be so 
construed as to cut down the extent of the grant, un- 
less the language used clearly requires it. Second Di- 
vision, Jan. 14, 1890. In re Ladue. Opinion by Vann, 
J. Reversing 54 N. Y. Super. Ct. 528. 


EVIDENCE—PAROL. APPEAL — RECORD.—(1) In an 
action by a general assignee of an insolvent partner- 
ship to recover the value of firm accounts, transferred 
in payment of the individual debts of one of the part- 
ners, oral testimony that there was such a transfer, 
based upon the appearance of the transferee’s books of 
a list of the accounts, or a copy of such list, is inad- 
wissible, the books themselves being the evidence. (2) 
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The error in admitting such evidence is not cured by 


the testimony of the transferee’s executor, to the effeot 
that he has tried to collect the accounts specified in the 
list transcribed from the books, and has found gome 
of them worthless, since such admission on the part 
of the executor does not prove the assignment of the 
accounts. (3) It is not admissible to ask a witneg 
whether there was a transfer of a list of accounts, as 
such a question calls for the conclusion of the witness 
as to what amounted to a trausfer. (4) Oral testimony 
as to what is or is not shown by an examination of the 
books, without producing the books themselves, which 
are in the witness’ possession, is inadmissible. (5) Ap 
exception to a finding of fact raises the question of lay 
whether there is any evidence to support it, and ip 
such case a statement that all the evidence is returned 
is not necessary, the filing of the exception makingit 
incumbent on the respondent to see that all the evi. 
dence he relies on is brought up. Jan. 14, 1890, Bray- 
ton v. Sherman. Opinion by Peckham, J. Reversing 
5 N. Y. Supp. 602. 


EVIDENCE—PAROL, TO VARY WRITTEN AGREEMENT. 
STATUTE OF FRAUDS.—(1) Plaintiff and defendants ep- 
tered into a written contract whereby defendants 
agreed to sell her such patterns as she should order, 
and that they should take back from plaintiff all old 
and undesirable patterns, aud give in exchange such 
other patterns as were ordered when the old ones were 
returned; such contract to continue for one year, with 
the right of transfer. At the end of the year, plaintiff, 
desiring to discontinue the business, asked defendants 
to take back all unsold patterns, of the value of $48, 
and refund the money paid therefor. Upon defend- 
aunt's refusal so to do, she brought action for the value 
of the patterns remaining unsold. Held, that she could 
not be allowed to show, in support of tbe action, that 
an independent oral agreement was entered into 
whereby defendants agreed to relieve her of the agency 
for the patterns, should she so desire, and transfer the 
same, taking back all unsold patterns at the end of the 
time, and returning the money paid for the same. @) 
And the words “ with right to transfer,’ as used in 
the contract, must be held to mean that either party 
could transfer his rights under the contract. (3) The 
oral agreement set up by the plaintiff, since it was not 
to be executed within a year, and was for the sale of 
goods of the value of over $500, was void by the statute 
of frauds. Second Division, Jan. 14, 1890. Gordony. 
Niemann. Opinion by Follett, C. J. Reversing # 
Hun, 656. 


LANDLORD AND TENANT—ATTORNMENT TO HOLDER 
OF TAX-TITLE.— Under 1 Revised Statutes of New 
York, page 744, section 3, providing that an atéorm- 
ment by a tenant to a stranger is void unless made 
with the consent of the landlord, or pursuant to & 
judgment at law or decree in equity, or to a mortgagee 
after forfeiture, an attornment by a tenant to one 
claiming under a tax deed is void as against the rights 
of his landlord. All attornments by lessees were not 
abolished by the Revised Statutes. Austin v. Abearue, 
61 N. Y.6. If the defendant, after obtaining tat 
title to these premises, was a stranger to the plain 
in respect thereto, the attornment was void. Other- 
wise it was valid. In its general legal signification 
“stranger” is opposed to the word “privy.” By 
“ privity ’ is meant the mutual or successive relation 
ship to the same rights of property, and privies a 
classified according to the manner of relationships 
There are privies in estate, as donor and donee, lessor 
und lessee, and joint tenants; privies in blood, a8 heir 
and ancestor; privies in representation, as testator, 
executor and administrator; privies in law, a8 where 
the law, without privity of blood or estate, casts land 
upon another, as by escheat. 1 Greenl. Ev., § 180; 
Bouv. Inst. We are of the opinion that one who @ 
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real estate pursuant toa tax-sale is not in privity 
with the former owner. No contractual relation ex- 
ists between them. The owner does not grant his title. 
Such a purchaser is a grantee of the State. Becker v. 
Howard, 66N. Y.5. The land is assessed irrespective 
ofany special interests; the taxation of all particular 
estates or rights being merged in the burden put upon 
it. If the tax be not paid, then the State, by virtue of 
its taxing power, and through the medium provided 
by statute, either acquires the land or grants it to a 
citizen. The purchaser is not subjected to any of the 
inconveniences of the old title, nor can he take any 
advantage from it. Covenants running with the land 
donot bind him, nor do him any good. Blackw. Tax- 
Titles, § 965. He not only obtains his title from a 
source other than the former owner, but the estate ac- 
quired is not of necessity the same. The owner of the 
old title may have granted rights of way and other 
easements which a purchaser from him would be es- 
topped from denying. He may have incumbered the 
lands by mortgage, in which event the estate acquired 
by his grantee would likewise be burdened with it. 
But as we have seen, the owner of the tax-title obtains 
theland free from incumbrances of every character, 
pot excepting the mortgage lien, after the mortgagee’s 
time for redemption has expired. Becker v. Howard, 
gupra. It seems to be apparent therefore that the 
plaintiff and defendant were not privies, but strangers. 
It follows that the attempted attornment by the ten- 
ant to this defendant was void, and that the trial court 
tightly instructed the jury. Hubbell v. Weldon, Hill 
& D. 139, distinguished. Second Division, Jan. 14, 1890. 
O'Donnell v. McIntyre. Opinion by Parker, J. Fol- 
lett, C. J., dissenting. Reversing 41 Hun, 637. 


MARRIAGE—WIFE’S PERSONAL INJURIES—EVIDENCE. 
—In an action by a married woman for personal inju- 
ries, where the complaint contains no allegation that 
plaintiff was engaged in business on her own account, 
or was entitled to her own earnings, the admission of 
evidence that she was engaged in a certain business 
wherein she usually made a certain amount per week, 
and that her injuries prevented her from working for 
ascertain time, is reversible error, as damages for such 
injuries are presumed to belong to her husband. 
Gumb v. Railroad Co., 114 N. Y. 411; Saffer v. Rail- 
road Co.,5 N. Y. Supp. 700. In Hartel v. Holland, 19 
Week. Dig. 312, and Ebrgott v. Mayor, etc., 96 N. Y. 
25, the question here presented, involving the right 
to recover damages which the law does not presume to 
be the immediate and natural consequences of the in- 
jury, in the absence of a special averment of such dam- 
ages, does not appear to have been raised or passed 
upon.- Therefore they do not support the respondent’s 
contention. Second Division, Jan. 14, 1890. Uransky 
¥. Dry Dock, E. B. & B. R. Co. Opinion by Parker, 
J. Reversing 44 Hun, 119. 


MASTER AND SERVANT—CONTRACT—DEATH OF MAS- 
Terk.—A contract to work as a farm hand for a year at 
4certain price is terminated by the death of the mas- 
ter during the term, and the servant can only recover 
for the period of service during the master’s life, 
though he continues to work until the end of the year 
under the direction of the master’s widow, to whom a 
life-estate in the farm and the full use and control of 
the personalty were devised. It seems to be conceded 
that the death of the servant dissulves the contract. 
Wolfe v. Howes, 20 N. Y. 197; Spalding v. Rosa, 71 id. 
#; Devlin v. Mayor, 63 id. 14; Fahey v. North, 

Barb. 341; Clark v. Gilbert, 32 id. 576; Sey- 
mour v. Cagger, 13 Hun, 29; Boast v. Firth, L. R., 
{CPL 1 Almost all of these cases were marked 
by the circumstances that the services belonged to the 
Class of skilled labor. In such instances the impossi- 
bility of a substituted service by the representutive of 
the servant is very apparent. The master has selected 





the servant by reason of his personal qualifications, 
and ought not, when he dies, to abide the choice of 
another, or accept a service which he does not want. 
While these cases possess, with a single exception, that 
characteristic, I do not think they depend upon it. 
Fahey v. North was a contract for farm labor, ended 
by the sickness of the servant, and quite uniformly the 
general rule stated is that the servant’s agreement to 
render personal services is dissolved by his death. 
There happens a total inability to perform. It is with- 
out the servant's fault, and so further performance is 
excused, and the contract is apportioned. If, in this 
case, Lacy had died on that day in July, his represen- 
tative could not have performed his contract. McMa- 
han, surviving, would have been free to say that he 
bargained for Lacy’s services, and not for those of an- 
other, selected and chosen by strangers, and either the 
contract would be broken or else dissolved. I have no 
doubt that it must be deemed dissolved, and that the 
death of the servant bound to render personal services 
under a personal control ends the contract, and irre- 
spective of the inquiry whether those services involve 
skilled or common labor; for, even as it respects the 
latter, the servant’s character, habits, capacity, indus- 
try and temper, all enter into and affect the contract 
which the master makes, and are material and essen- 
tial, where the service rendered is to be personal, and 
subject to the daily direction and choice and control 
of the master. He was willing to hire Lacy fora year; 
but Lacy’s personal representative or a laborer ten- 
dered by him he might not want at all, and at least not 
for a fixed period, preventing a discharge. And so it 
must be conceded that the death of the servant, em- 
ployed to render personal services under the master’s 
daily direction, dissolves the contract. Babcock v. 
Goodrich, 3 How. Pr. (N. 8S.) 53. But if that be so, on 
what principle shall the master be differently and more 
closely bound? And why shall not his death also dis- 
solve the contract? There is no logic and no justice in 
acoutrary rule. The same reasoning which relieves 
the servant’s estate relieves also the master’s, for the 
relation constituted is personal on both sides, and con- 
templates no substitution. If the master selects the 
servant, the servant chooses the master. It is not 
every one to whom he will bind himself for a year 
knowing that he must be obedient and render the ser- 
vice required. Submission to the master’s will is the 
law of the contract which he meditates making. He 
kuows that a promise by the servant to obey the law- 
ful and reasonable orders of his master, within the 
scope of his contract, is implied by law; and a breach 
of this promise in a material matter justifies the mas- 
ter in discharging him. Rex v. St. John, 9 Barn. & C. 
896. One does not put himself in such relation for a 
fixed period without some choice as to whom he will 
serve. The master’s habits, character and temper en- 
ter into the consideration of the servant before he 
binds himself to the service, just as his own personal 
characteristics materially affect the choice of the mas- 
ter. The service, the choice, the contract are personal 
upon both sides, and more or less dependent upon the 
individuality of the contracting parties, and the rule 
applicable to one should be the rule which governs the 
other. If, now, to such a case—that is, to the simple 
and normal relation of master and servant, involving 
daily obedience on one side, and constant direction on 
the other—we apply the suggested test of possibility of 
performance in substantial accord with the contract, 
the result is not different. It is said that if the mas- 
ter dies his representatives have only to pay, and any 
one may do that. But under the contract that is by 
no means all that remains to be done. They must take 
the place of the master in ordering and directing the 
work of the farm, and requiring the stipulated obedi- 
euce. That may prove to effect a radical change in the 
Situation of the servant, as it seems to have done in the 
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present case, leading the plaintiff to the verge of refus- 
ing to work further for either widow or executrix, 
whose views apparently jangled. The new master can- 
not perform the employer's side of the contract as the 
deceased would have performed it, and may vary so 
far, from incapacity or fitful temper or selfish greed, 
as to make the situation of the servant materially and 
seriously different from that which he contemplated 
and for which he contracted. We are therefore of 
opinion that in the case at bar the contract of service 
was dissolved by the death of McMahan, and his estate 
was only liable for the services rendered to the date of 
his death. Jan. 14, 1890. Lacy v. Getman. Opinion 
by Finch, J. Reversing 1 N. Y. Supp. 883. 


MonrTGAGE—FORECLOSURE—DOW ER — MARKETABLE 
TITLE.—Where in a foreclosure suit, the mortgagor, 
who has conveyed the land by unrecorded deed of 
which the mortgagee has no notice, is made a party 
defendant, but not served, and his grantee, a married 
man, is also made party defendant and contests the 
suit, the latter’s wife, who is not made a party, is not 
barred by the foreclosure of her inchoate right of 
dower. Title derived through such foreclosure pro- 
ceedings, not being free from doubt, is not a market- 
able one, which a purchaser can be compelled to ac- 
cept. Mills v. Van Voorhies, 20 N. Y. 412; Simar v. 
Canaday, 53 id. 298; Denton v. Nanny, 8 Barb. 618. 
The right of dower is not derived from the husband. 
It isa right at common law, and arises by reason of 
the marriage and by operation of law. It is a right 
which attaches on the Jand when the seisin and the 
marriage relation are concurrent, and such is the effect 
of the statute. 1R.S. 740, $1. When it was essential 
under an early statute of this State. to determine the 
relation of the wife to the graut made of land to her 
husband, it was held that the wife’s inchoate right of 
dower vested at the moment of the grant to the hus- 
band; and that she took such right constructively, as 
purchaser from the grantor. Sutliff v. Forgey, 1 Cow. 
89; 5 id. 713; Priest v. Cummings, 20 Wend. 350; Con- 
nolly v. Smith, 21 id. 61; Lawrence v. Miller, 2 N. Y. 
251. And inasmuch as Mrs. Sandford did not derive 
her inchoate right of dower from her busband, the fact 
that he was a party defendant to the foreclosure ac- 
tion did not operate to bar or defeat her right of re- 
demption. Second Division, Jan. 21, 1890. Kursheedt 
v. Union Dime Savings Jnst. Opinion by Bradley, J. 
Affirming 44 Hun, 623. 


NEGLIGENCE — PARENTS’ CARE OF CHILDREN. — 
Where, in an action for personal injuries, it appears 
that plaintiff, an infant two years old, being with her 
father in his store, escaped from his sight for about 
two minutes, ran into the street, and was run over by 
defendant’s horse-car, the question of the contributory 
negligence of plaintiff's parents should be left to the 
jury. Birkett v. Ice Co., 110 N. Y. 506; Kunz v. City 
of Troy, 104 id. 344; Stackus v. Railroad Co., 79 id. 464. 
Jan. 21, 1890. Weil v. Dry Dock, E. B. & B. R. Co. 
Opinion by O’Brien, J. Reversing 5 N. Y. Supp. 833. 


SLANDER—EVIDENCE—DAMAGES—TAMPERING WITH 
WITNEsS.—(1) To say of a physician: ‘* He is no good, 
only a butcher. I would not have him for a dog ’’—is 
slander per se. Secor v. Harris, 18 Barb. 425; Fitzgerald 
v. Redfield, 51 id. 484; Bergold v. Puchta, 2 Thomp. & 
C. 582; Lynde v. Johnson, 39 Hun, 12; Southsee v. 
Denny, 1 Exch. 196; Townsh. Sland. & Lib. (3d ed), 
§193; Folk. Starkie Sland., § 88; 15 Am. Law Rev. 
573; 19 Am. Law Reg. (N. S.) 465. (2) Where, in 
defense to an action for slander, brought by a physi- 
cian, the defendant pleads, in mitigation of damages, 
“that plaintiff is not skillful or competent as a physi- 
cian, and bas no reputation as acompetent pbysician,”’ 
and offers no evidence in support of such allegation, it 
is proper to instruct the jury that if they believe such 
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allegation to be unproved, and that it was inserteg 
maliciously, and without probable cause, they 
consider it in aggravation of damages. (3) It is ¢om. 
petent for the plaintiff to show that between the time 
when the cause of action arose and when the agtion 
was begun the defendant repeated the charges com. 
plained of. (4) It is allowable for a purty to prove that 
the adverse party has attempted to hire one of bis 
witnesses to leave the country. Second Division, Jay, 
14, 1890. Cruikshank v. Gorden. Opiuion by Follett, 
C.J. Affirming 1 N. Y. Supp. 443. 


TAXATION—DEBTS DUE RESIDENTS OF STATE—TROUS. 
TEES.—Laws of New- York, 1883, chapter 392, which 
provides that all debts due to persons residing within 
this State, however secured or wherever such securi- 
ties shall be held, shall be subject to taxation in the 
town, village or ward where the owner resides, does 
not apply to a debt due to three trustees, only two of 
whom reside in this State, where the non-resident trus. 
tee holds the securities, and the beneficiaries are non- 
residents. Jan. 21, 1890. People, ex rel. Barrow, y. 
Coleman. Opinion by Peckham, J. Reversing 6. 
Y. Supp. 285. 


WAYS — OBSTRUCTION — INJUNCTION — APPEAL - 
WEIGHT OF EVIDENCE.—(1) One who has purchased 
and acquired by grant a right of way across the lands 
of another for the purpose of a carriage road from the 
public highway to the grantee’s residence may main- 
tain injunction to restrain the grantor from making 
such use of the land thus granted as will render the 
road impassable, or otherwise interfere with its use by 
the grantee for the purposes of a carriage road. The 
conveyance of the right of way unquestionably gave 
the grantee, not only a right to an unobstructed passage 
at all times over the defendant's land, but also all such 
rights as were incident or necessary to the enjoyment 
of such right of passage. Bliss v. Greeley, 45 N. Y. 67; 
Maxwell v. McAtee, 9B. Monr. 21. The grantee thus 
acquired the right to enter upon the land and con 
struct such a road-bed as he desired, and to keep the 
same in repair. He could break up the soil, level ir 
regularities, fill up depressions, blast rocks, and not 
only remove impediments, but supply deficiencies, in 
order to constitute a good road. He had aright toex 
clude strangers from its use and to restrict such useof 
it by the owner of the servient tenement as was incou- 
sistent with the enjoyment of his easement. The 
owner of the soil was under no obligation to repair the 
road, as that duty belongs to the party for whose 
benefit it is constructed. 2 Washb. Real Prop. ll; 2 
Hil. Real Prop. 101. In considering the extent of the 
rights of the respective parties in the grant of a right 
of way, it is not proper to refer to the parol négotia 
tions which preceded its execution. or the colloquium 
accompanying it (Bayard v. Malcolm, 1 Johns. 47; 
Renard v. Sampson, 12 N. Y. 561; Long v. Railroad 
Co., 50 id. 76; but we are to regard the language of 
the grant, and when that is uncertain or ambiguous, 
the circumstances surrounding it, and the situation of 
the parties, with a view of arriving at the true intent 
of the parties. As was said in Bakeman v. Talbot, 3 
N. Y. 370: ‘“‘ The doctrine that the facilities for pa® 
sage, where a private right of way exists, are to be regu- 
lated by the nature of the case, and the circumstances 
of the time and place, is very well settled by au- 
thority.” In Burnham v. Nevins, 144 Mass. 92, Mor 
ton, C. J., says: “These general principles are that 4 
man who owns land subject to an easement has the 
right to use his land in any way which is not incou- 
sistent with theeasement, * * * and that the e& 
tent of the easement claimed must be determined by 
the true construction of the grant or reservation by 
which it is created, aided by any circumstances st 
rounding the estate and the parties which have ay 
legitimate tendency to show the intentions of the par 
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ties.” See also Onthank v. Railroad Co., 71 N. Y. 194. 
Under these rules it is obvious that the rights of the 
owner of the easement are paramount, to the extent 
of the grant, to those of the owner of the soil. The 
right of way granted was to be forty feet wide, and the 
tee had a right thereunder, not only to a free pas- 
sage over the travelled part, but also to a free passage 
over such portion of the land, inclosed as a way, as he 
thought proper or necessary to use. Herrick v. Sto- 
ver, 5 Wend. 580; Drake v. Rogers, 3 Hill, 604; Wood 
Nuis., § 260. ‘he deposit of stone or other obstruc- 
tions on such inclosed space, in such a way as to inter- 
rupt the enjoyment of the easement, constituted an 
obstruction which was inconsistent with the rights 
by the grantee, and could be properly pre- 

yented by injunction. The use of such land for agri- 
cultural purposes, the raising of crops or the deposit of 
materials thereon, except perhaps for temporary pur- 
poses—was clearly inconsistent with the rights con- 
veyed by the grant. Itis difficult, if not impossible, 
tolay down a clear and definite line of use which sball 
enable the parties always to determine what may be 
considered a proper and reasonable use, as distin- 
guished from an unreasonable and improper one, and 
such questions must, of necessity, be usually left to 
the determination of a jury or the trial court, as ques- 
tions of fact. Bakeman v. Talbot, 31 N. Y. 366; Hu- 
son v. Young, 4 Lans. 64; Prentice v. Geiger, 74 N. Y. 
$2. (2) In an action to restrain the grantor from the 
improper use of land so granted, a finding by the trial 
court that defendant had made such improper use is 
conclusive on appeal. Some of the members of this 
court are however apprehensive that the order made 
by the court below is not sufficiently explicit, and may 
be subject to misunderstanding and misconstruction. 
We have therefore thought best to change its form so 
as to express more clearly the rights and duties of the 
respective parties. The words “ willfully or unreason- 
ably” should be inserted after the word “ interfer- 
ing,” in the sixth line of the order, in the place of the 
words “in any way,’’ and also after the word ‘‘as,”’ in 
theninth line of said order. With these modifica- 
tions, the judgment should be affirmed with costs. 
Jan. 14, 1890. Herman v. Roberts. Opinion by Ru- 
_~ J.; Finch, J., dissenting. Modifying 48 Hun, 


WILLS—CONSTRUCTION—RIGHTS OF LEGATEES.—Tes- 
tatrix bequeathed ull her property in trust, and pro- 
vided by her will that the income of the property 
should be applied to the use of her husband during his 
life, “except that [the trustees] shall apply to the use 
oD. * * * the sum of $1,000 per annum during 
the life-time of my said husband and from and after 
the decease of my said husband the sum of $2,000 per 
annum.” After the death of the husband, the income 
was for several years insufficient to pay the whole 
‘mount of the annuity, but afterward became more 
than sufficient. Held, that such surplus should be first 
applied to pay the deficiencies in the payments of for- 
mer years, before it could be applied for distribution 
among the next of kin. Casamaijor v. Pearson, 8 Clark 
&F.100, distinguished. The question here involved 
isnot new in this State, and has, as we read the au- 
thorities, been expressly decided in favor of the an- 
nuitants. Stewart v. Chambers, 2 Sandf. Ch. 382. That 
case was followed by the learned surrogate of New 
York in Cochrane vy. Walker, 4 Dem. Sur. 164. The 
views expressed are fully sustained by recent English 
authorities. Booth v. Coulton, L. R.,5 Ch. 684, and 
Pitt v. Lord Dacre, 3 Ch. Div. 295, may be referred to 
8 supporting the doctrine contended for. The case of 

erv. Baker, 6 H. L. Cas. 615, is not in point. The 
Mestion in that case was whether the annuity was a 
demonstrative legacy, payable out of the corpus of the 
and it was held that it was not; and in that re- 





spect agrees with the view of this court upon the con- 
struction of the will under consideration. Delaney v. 
Van Aulen, 84 N.Y. 16. Jan. 14, 1890. In re Chaun- 
cey; Inre Kirby’s Will. Opinion by Ruger, C.J. Re- 
versing 6 N. Y. Supp. 183. 


——__¢—___— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CARRIERS—STREET-CARS—TENDER OF FARE.— It is 
not necessary that a passenger on a street-car should 
tender the exact amount of his fare, but he must ten- 
der a reasonable amount, and the carrier must furnish 
change, and $5is such a reasonable amount. The ob- 
ligation of the carrier in such case would be that 
which the law imposes on every common carrier, viz., 
that he must, “if able to do so, accept and carry what- 
ever is offered to him, at areasonable time and place, 
of a kind that he undertakes or is accustomed to 
earry.’’ This duty, like every other which the law im- 
poses, must have a reasonable performance; and we 
do not think it would in all cases be reasonable for the 
carrier to demand the exact fare as a condition of car- 
riage. Suppose that on entering a street-car a person 
should tender the sum of ten cents? Would it be 
reasonable for the carrier to refuse it? Prior to the act 
of 1878, the usual fare was six and one-quarter cents. 
In such a case it would be unreasonable for the carrier 
to demand the exact fare; for there is no coin in the 
country which would enable the passenger to answer 
sucha demand. It would be impossible for the pas- 
senger to furnish such asum. Consequently, to allow 
the carrier to maintain such a demand would be to al- 
low him to refuse to perform the duty which the law 
imposes upon bim. The fare which he is now allowed 
to charge is no longer the sum mentioned. The act of 
1878 forbids him to “charge or collect a higher rate 
than five cents.”” But there is nothing to prevent a 
lower rate from being charged. The carrier might fix 
it at four and one-quarter cents, and in such a case it 
would be equally impossible for the passenger to com- 
ply with such a demand as in the case above put. Con- 
sequently, it will not do to lay down the rule that the 
passenger is obliged to tender the exact fare. But it 
does not follow that the passenger may tender any 
sum, however large. If he should tender a $100 bill, 
for example, it would be clear that the carrier would 
not be bound to furnish change. The true rule must 
be, not that the passenger must tender the exact fare, 
but that he must tender a reasonable sum, and that 
the carrier must accept such tender, and must furnish 
change to a reasonable amount. The obligation to 
furnish a reasonable amount of change must be con- 
sidered as one which the law imposes from the nature 
of the business. Section 2188 of the Civil Code pro- 
vides that ‘‘a passenger who refuses to pay his fare, or 
to conform to any lawful regulation of the carrier, may 
be ejected from the vehicle by the carrier.”” The ques- 
tion is whether the findings show a refusal to pay— 
whether the tender of a $5 gold piece was sufficient. 
It is claimed by appellant that the establishment of 
the rule contended for by the respondent would lead 
to great inconvenience, and make it the duty of the 
carrier of persons for hire in street-cars to provide its 
conductors with sufficient small coin to do a general 
exchange business with all passengers; thus requiring 
the company to intrust, to a class of employees who 
are usually of no pecuniary responsibility, large sums 
of money. It is further said that if the tender of a $5 
gold piece is a tender of the amount actually due, and 
the conductor is bound to receive it and return $4.95 
to the passenger, the same principle would apply to the 
offer by the passenger of $10 or $20 in gold or currency. 
With the question of convenience however we have 
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nothing to do, except in so far as it bears upon the 
question whether the amount tendered was a reason- 
able sum—such as the carrier was bound to accept. It 
does not follow, if it be established as a rule, that $5 is 
a reasonable amount to be tendered to a conductor, 
that $20 or $50 is also a reasonable amount, and must 
be accepted. The fears of the appellant are based upon 
the assumption that passengers generally will contu- 
maciously, to avoid the payment of fare, and require 
the companies to carry them free, offer coin of a large 
denomination. But these fears, we think, can safely 
be set aside upon the theory that a question like this 
will, as is usual, settle itself by a spirit of mutual ac- 
commodation between carrier and passenger. It is a 
well-known fact that the $5 gold piece is practically 
the lowest gold coin in use in this section of the coun- 
try. The case upon which the appellant relies (Fulton 
v. Railroad Co., 17 U. C. Q. B. 428) is not quite in point. 
In that case the plaintiff had boarded a train of cars 
without a ticket, and when asked for his fare declined 
paying it, as he said he had not made up his mind how 
far he should go. The conductor told him that he 
must decide, and afterward, on his declining again on 
the same ground, stopped the train and put him off. 
The plaintiff then tendered the conductor a $20 gold 
piece, telling him to take his fare, $1.35, out of it. Un- 
der these circumstances the court very properly held 
that the plaintiff had refused to pay his fare, within 
the meaning of a statute very much like our own, and 
that the conductor was justified in refusing to carry 
him further. The court said: ‘‘The general practice 
is for the passengers to pay at the office and get tick- 
ets, * * * anda person rushing into a car without 
a ticket has no reason to expect that he will find the 
conductor prepared to change a $20 gold piece, for he 
relies upon receiving tickets from the parties, or, if 
money is to be paid to him instead, that it will be paid 

with reasonable regard to what is convenient under 

the circumstances.” A distinction ought to be made, 

we think, between passengers travelling on steam rail- 
roads and those travelling on street railroads. Passen- 

gers of the former class are expected to prepare them- 

selves with tickets procured at the regular office estab- 

lished at the station where the trains regularly stop. 

Horse-cars and cable-cars stop at all points along the 
road at the beck of those desiring to ride, and the con- 
ductors do not, asa general thing, expect to receive 

tickets for the passage. Cal. Sup. Ct., Nov. 26, 1889. 

Barrett v. Market St. C. Ry. Co. Opinion by Pater- 

son, J. 

CONSTITUTIONAL LAW—EX POST FACTO—EXECUTION 
OF CRIMINAL.—(1) Act 7th General Assembly of Colo- 
rado, substituting the State penitentiary for the county 
jail as the place of confinement pending execution, and 
directing that the executions, which had before taken 
place publicly, should thereafter take place within the 
penitentiary walls, is not in these respects ex post facto 
as to one under sentence when the act took effect, as it 
does not change the punishment to his disadvantage. 
Calder v. Bull, 3 Dall. 386-390, is recognized as the lead- 
ing case in this country upon the subject, and in that 
case Chase, J., said: ‘‘ I will state what laws I consider 
ex post facto laws, within the words and the intent of 
the prohibition: 1. Every law that makes an action 
done before the passing of the law, and which was in- 
nocent when done, criminal, and punishes such action. 
2. Every law that aggravates a crime, or makes it 
greater than it was when committed. 3. Every law 
that changes the punishment, and inflicts a greater 
punishment than the law annexed to the crime when 
committed. 4. Every law that alters the legal rules 
of evidence, and receives less or different testimony 
than the law required, at the time of the commission 
of the offense, in order to convict the offender.’”’ The 
statute of which complaint is made does not attempt 








to make that criminal which was not criminal before, 





rita vi $< 
It does not aggravate the crime nor alter the Tuleg of 
evidence. It cannot therefore be considered ag ane 
post facto law under the rule given, unless it 
the punishment for the offense to the disad vantage of 
the defendant. To the argument based upon the 
change in the place of execution, we say that in legal 
contemplation there is no difference between an ere. 
cution in one place within the State and in another 
The punishment is not aggravated by being inflicted in 
the county of Fremont, rather than in the county of 
Arapahoe, where the trial took place. The penalty hag 
not been changed, but only the locality where it ig tp 
be inflicted. The case of Carter v. Burt, 12 Allen, 4%, 
is directly in point upon this question. In that cag 
the prisoner bad been convicted of being a commoy 
seller of intoxicating liquors without license, and sep. 
tenced to pay a fine of $50, and to be imprisoned in the 
house of correction for three months. By the statute 
in force at the time the offense was committed, it wa 
provided that the imprisonment in such cases should 
be in the house of correction in the county where the 
court was holden; while by a subsequent enactment, in 
force at the time of sentence, it was provided that any 
person under sentence for such offenses might becom. 
mitted, at the discretion of the court, ‘to the house 
of correction in any county in the Commonwealth in 
the same manner as such person might be committed 
in the county where the court is so holden.” It was 
claimed in argument that the latter law aggravated the 
punishment, and was therefore ex post facto as tosuch 
offense; but the court held that such argument wa 
fallacious, that the rights of a person convicted wer 
not materialiy affected by the change, and that the 
punishment was not aggravated by an imprisonment 
in one county rather than in another. If the argument 
in this case, based upon the change in the place of ex 
ecution, is sound, then, in case future legislation should 
change the location of the penitentiary to a county 
other than Fremont, and thereby change the placeof 
execution, it would likewise follow that a change % 
made would be subject to the same objections—a com 
clusion we cannot indorse. We think the argument 
unsound, and that the constitutional objection based 
thereon is not well taken. In arriving at this result, 
we have not overlooked the case of Garvey v. People, 
6 Col. 559. It seems to us however that counsel have 
confounded certain incidents connected with the ad- 
ministration of the penalty with the punishment it 
self. (2) Nor is the act ex post facto in that it desig- 
nates the confinement as solitary, where it also pro 
vides that the accused may be visited by “ attendants, 
counsel, physician, a spiritual adviser, * * * aud 
members of his family.” Counsel say that the punish 
ment in this case is aggruvated by reason of the change 
in place of confinement from the county jail to the 
penitentiary. Weare aware that in many well-can- 
sidered cases it has been held that a change in the 
place of confinement from an institution where crimi- 
nals convicted of minor offenses are incarcerated to 
one established for the imprisonment of those Col- 
victed of more heinous crimes has been held as an a& 
gravation of the punishment, on account of the dit 
grace and reproach attached to the confinement with 
criminals of a more depraved and infamous character; 
but this reason can have no application in the case of 


one convicted of willful, deliberate and premeditated 


murder, and awaiting execution therefor. And, the 
reason for the rule failing, the rule itself must also fail. 
Aside from this, the defendant is imprisoned for 
purpose only that he may be produced at the time set 
for his execution, the confinement being no part of the 
punishment, but simply an incident connected there: 
with, referable to penal administration as its primary 
object; and such changes may be made applicable to 
past as well as future offenses. Hartung v. People. 
N. Y. 95-105; Cooley Const. Lim. 271, 272. And ab 
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though the statute designates such confinement as soli- 
tary. provision is made in the same paragraph of the 
sot in which this term is used for his ‘‘ attendants, 
counsel, physician, a spiritual adviser of his own selec- 
tion, and members of his family ” to visit him in ac- 
cordance with the prison regulations, the effect of 
which is to give the prisoner as many liberties as he 
would have been entitled to under the old law. So, 
while the imprisonment is designated as solitary, it is 
‘gotso in fact, as solitary imprisonment is usually un- 

Col. Sup. Ct.. Nov. 22, 1889. Jnre Tyson. 


Opinion by Hayt, J. 


CoNTEMPT—LIBEL OF JUDGE.—The right to attempt, 
by wanton defamation, to prejudice the rights of liti- 
gants in a pending cause, degrade the tribunal, and im- 
pede, embarrass or corrupt that due administration of 

which is so essential to good government, can- 

not be sanctioned. Contempts are of two kinds—di- 
rect, i. e., such as are committed in the immediate view 
and presence of the court or judge at chambers; con- 
sequential, or, as they are now usually termed, con- 
structive, contempts, 7%. e., such as are committed out- 
side of the view and presence of the court or judge at 
chambers. The acts nere complained of belong to the 
latter class, if to either. They consist of the publica- 
tion in a newspaper, of general circulation in the place 
where the court was being held, of such articles in ref- 
erence to a cause pending as were calculated to inter- 
fere with the due administration of justice, as it is said. 
Itis admitted that by the common law such acts were 
held to constitute a contempt of court; but respond- 
ents challenge the authority of the court, under our 
Constitution and statutes, to punish, as for a contempt, 
any publication not made in the presence of the court, 
whatever be the language used. The two cases cited 
by counsel for respondents, viz., Ex parte Hickey, 4 
8m. & Marsh, 751, and Storey v. People, 79 lll. 50, deny 
the authority of the courts to punish, as for a con- 
tempt, the writers or publishers of newspapers re- 
sponsible for articles appearing in the columns of such 
papers, on account of the constitutional provision in 
their respective States guaranteeing the freedom of 
speech and of the press. Hence, it is argued in this case 
that the judgment of the court below is contrary to 
both the spirit and letter of section 10, article 2 of our 
State Constitution: ‘* That no law shall be passed im- 
pairing the freedom of speech; that every person shall 
be free to speak, write or publish whatever he will on 
any subject, being responsible for all abuse of that lib- 
érty; and that in all suits and prosecutions for libel 
the truth thereof may be given in evidence, and the 
jory, under the direction of the court, shall determine 
the law and the fact.’ Prior to and at the time of the 
adoption of these constitutional provisions, courts had 
at common law the undoubted authority to punish 
tammarily, without a trial by jury, both constructive 
and direct contempt. And it is difficult to see how 
the provisions in reference to jury trials in suits and 
prosecutions for libel can be so construed as to either 
extend this right to contempt proceedings, or to sup- 
port the argument, that as jury trials are not allowed 
in matters of contempt, therefore the Constitution 
takes away the power to punish as for a contempt for 
matters spoken, written or published beyond the im. 
mediate view or presence of the court, although pre- 
seuting no barrier to summary punishment for direct 
contempts. No court has ever yet held that the right 
of trial by jury extends to contempt proceedings, and 
to so decide would defeat the very object of the power. 
80 to hold would place it in the power of a vicious per- 
$n 80 to conduct himself as to prevent any kind of a 
trial. As we have seen, the power to punish sum- 
marily for contempts is essential to the very existence 
of the courts (Cooley Const. Lim. 390, note 3); and if 
framers of our Constitution desired either to take 





away such power, or to abridge its exercise, we have 
no doubt that such intention would have been ex- 
pressed in language that could not have been misun- 
derstood. Similar constitutional provisions in refer- 
ence to freedom of speech and of the press exist in al- 
most every State of the Union, and we know of no 
other State where the court of last resort has arrived 
ata result similar to that reached by the Supreme 
Court of Illinois in the case of Storey v. People, supra. 

On the other hand, in several of the States a different 
conclusion has been reached, and the anthority of the 
courts to punish summarily, as for a contempt, parties 
publishing articles in reference to causes pending, 

when such publications tend to corrupt or embarrass 
the administration of justice, has been expressly up- 
held, notwithstanding the existence of such constitu- 
tional provisions. State v. Morrill, 16 Ark. 403; Myers v. 
State, 22 N. E. Rep. 43; State v. Frew, 24 W. Va.416; Stu- 
roo’s Case, 48 N. H. 428; 2 Bish. Crim. Law, § 259. The 
latest decision that we have been able to find upon the 
subject is from the Supreme Court of the State of Ohio 
in the case of Meyers v. State, supra (1889). The facts 
in the case were in some respects similar to those in 
the case at bar. The plaintiff in error, Meyers, a news- 
paper correspondent, having been indicted by the 
grand jury, wrote and caused to be published in a Cin- 
cinnati daily paper, having a general circulation in the 
place where the court was being held, and while the 
case was still pending, an article charging that the 
grand jury finding the indictment was called by the 
presiding judge “for a special partisan purpose,” and 
**never honestly drawn from the box;” that the grand 
jury was packed by the presiding judge, co-operating 
with the clerk, and that the writer had been by 
this method indicted “by rascally and infamous 
methods; ”’ and the court said: ‘‘The article was a li. 
bel upon the presiding judge, but that alone did not 
form the basis of the information. The intention of 
the publication was to insult and intimidate the judge, 
degrade the court, destroy its power and influence, 
and thus to bring it into contempt; to inflame the 
prejudices of the people against it; to lead them to be- 
lieve that the trial then being conducted was a farce 
and an outrage, which had its foundation in fraud and 
wrong on the part of the judge and other officers of the 
court, and, if communicated to the jury, to prejudice 
their minds and thus prevent a fair and impartial trial. 
Besides, the tendency was, when read by{the judge, to 
produce irritation, and, to a greater or less extent, ren- 
der him less capable of exercising a clear and impar- 
tial judgment. It therefore tended directly to ob- 
struct the administration of justice in reference to the 
case on trial, and its publication was a contempt of 
court. The fact that before its publication a profes 

sional opinion was given that the publication would 
not be a contempt, does not change the essential char- 
acter of the defamatory article, nor relieve the re- 
spondent of responsibility for its origin and dissemina- 
tion.”” Judge Cooley, in speaking of these constitu- 
tional provisions, says: ‘‘We understand liberty of 
speech and of the press to imply not only liberty to 
publish, but complete immunity from legal censure 
and punishment for the publication, so long as it is 
not harmful in its character, when tested by such 
standards as the law affords. For these standards we 
must look to the common-law rules which were en- 
forced when the constitutional guaranties were estap- 
lished, and in reference to which they fave been 
adopted.” Cooley Const. Lim. 422. Turning to Black- 
stone as an authority as to what acts constituted con- 
structive contempt at common law, we find among 
those enumerated the following: ‘** By speaking or 
writing contemptuously of the court or judges, acting 
in their judicial capacity; by printing false accounts 
(or even true ones without proper permission) of causes 
then depending in judgment; and by any thing, in 
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short, that demonstrates a gross want of that regard 
and respect which, when once courts of justice are de- 
prived of their authority (so necessary fur the good or- 
der of the kingdom), is entirely lost among the peo- 
ple.” 4 Bl. Comm. 285. We quote this paragraph from 
Blackstone only for the purpose of showing the extent 
to which the summary punishment for contempt may 
be extended without infringing upon the constitu- 
tional guaranties of freedom of speech and of the press 
as defined by Judge Cooley; but it must not for this 
reason be understood that we claim the power of the 
courts to punish as for contempts is now as indefi- 
nitely broad as stated by Blackstone. However, upon 
principle and authority, we must hold that at common 
law superior courts of record have the inherent power 
summarily to convict and punish as for a contempt of 
court those responsible for articles published in refer- 
ence to a cause pending, when such articles are calcu- 
lated to interfere with the due administration of jus- 
tice; and that neither the statute of this State nor the 
constitutional provisions quoted present any barrier 
to the exercise of such powers by the district courts of 
the State, but that such power is inherent in those 
courts. Col. Sup. Ct., Nov. 1, 1889. Cooper v. People. 
Opinion by Hayt, J. 


NEGOTIABLE INSTRUMENTS—BLANK PAYEE—BONA 
FIDE HOLDER.— Where the complaint alleged the de- 
fendant made, executed and delivered his promissory 
note to the Portland Savings Bank, a note payable to 
— cannot be received in evidence under such allega- 
tion. One of the essential requisites of a promissory 
note is certainty as to the payee. If no payee be named, 
then it isa defective and incomplete writing, until some 
bona fide holder shall make it complete by the inser- 
tion of his own name as payee. There is no doubt that 
a@ promissory note may be issued with a ‘blank for the 
payee’s name, which may be filled by any bona fide 
holder with his own name as payee, and then it will be 
treated as a good promissory note, provided such au- 
thority be exercised within a reasonable time. Story 
Prom. Notes, § 10; Seay v. Bank, 3Sneed, 558; 1 Danl. 
Neg. Inst., §145; Greenhow v. Boyle, 7 Blackf. 57; 1 
Pars. Bills & N. 33; 1 Rand. Com. Paper, § 183; Close 
v. Fields, 2 Tex. 232; Schooler v. Tilden, 71 Mo. 580; 
McIntosh v. Lytle, 26 Minn. 336; Story Bills, § 54; 
Adams v. King, 16 Ill. 169; Smith v. Bridges, Breese, 
18; Tevis v. Young, 1 Mete. (Ky.) 197; Byles Bills, 85. 
And the same authorities are equally as explicit that 
such bona fide holder must make himself a party to 
such note by actually writing his name in the blank 
left for that purpose before a recovery can be had on 
such instrument. A few cases seem to hold that in 
such case the court ought to treat the instrument as 
though the blank were actually filled—in other words, 
to treat the paper, in an action upon it, as though the 
name of the payee were actually inserted, when in fact 
it is not; and that is what we are asked to do in this 
case. So far as I have been able to examine the sub- 
ject, the very decided weight of authority is the other 
way, and, I think, bas the better reason as well. A 
different rule would open wide the door for all kinds 
of uncertainty in the use of commercial paper—an ex- 
periment which it is not desirable to introduce. Oreg. 
Sup. Ct., Dec. 3, 1889. Thompson v. Rathbun. Opin- 
ion by Strahan, J. 


——_—_——. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, March 21, 1890: 


FIRST DIVISION. 
Judgment affirmed — People, respondent, v. Wm. 
Kremmuler, appellant. Order affirmed—People, ex 











rel. Wm. Kremmiler, appellant, v. Charles F. Dy 
agent, etc., respondent.— Judgment affirmed With 
costs—James J. Phelan, appellant, v. Margaret B; 
impleaded, respondent.— Judgment affirmed with 
costs—Mary J. Wildrick, as administratrix, appel 
v. Dewitt C. Hager and others, respundents.—Jugg. 
ment affirmed with costs—Charles T. King, appe 
v. John H. Walbridge and others, respondents 
Judgment affirmed with costs—Benjamin Fanning, re. 
spondent, v. John W. Vrvoman and others, appellants 
Judgment affirmed with costs—Alfred Bunhaner, 
spondent, v. Amelia A. Gleason, appellant.—Judg. 
ment affirmed with costs—Henry Rodman, respondent, 
v. Joseph L. Haberston, appellant.——Appeal dismissed 
with costs—Henry Beadleston, who sues as well, ete,, 
respondent, v. John Balley and another, appellants, 
—Order affirmed with costs—Eliza Glenn v. Louise 
C. Burrows and others.—Appeal dismissed with 
costs—Stephen L. Bartlett, appellant, v. Edward §. 
trino, respondent.——Order affirmed with costs—In 
application of the Mayor of New York by Alfred L 
Simonson and others; will of Wood.—Appeal dis 
missed with costs—In re will of Rosalie Florance, de 
ceased.—J udgment reversed, new trial granted, with 
costs to abide event—George Routledge and others, re. 
spondents, v. Worthington & Co., appellants. —0Order 
affirmed with costs—James E. Holcomb, appellant, y. 
George Rice and others, respoudents.— Judgment 
affirmed with costs—John J. Finney, respondent,» 
Peter W. Gallandet and others, appellants. — Motion 
to amend remittitur denied with costs—In re Mary J. 
Clark ex rel.— Motion denied with $10 costs—Fourth 
National Bank v. Henry S. Burger and others; Bank 
of America v. Same; Importers and Traders’ Ne 
tional Bank v. Same. Motion to remit to court be 
low denied with costs—John Peterson v. John Swan. 
— Motion for reargument denied with costs—George 
W. Lawton and another, appellant, v. Wm. N. Steele, 
respondent. 

Ordered: That this court take a recess until Monday, 
the 14th day of April, at 10 o’clock, then to proceed 
with the call of the present calendar. 


SECOND DIVISION. 


Judgment reversed, new trial granted, costs to abide 
event—Wm. A. Parke and another, appellants, ¥. 
Franco-American Trading Company, respondents.— 
Judgment reversed, new trial granted, coststo abide 
event—John Hancock Mutual Life Insurance Com- 
pany, respondent, v. Julius Lowenberg, appellant.— 
Judgment reversed, new trial granted, costs to abide 
event—Ernst G. W. Woerz, respondent, v. Richard 
Radermacher, appellant.——Judgment affirmed with 
costs—Robert L. Harrison, as trustee, respondent, ¥. 
Edward W. Vanderbilt and another, appellants.— 
Judgment affirmed with costs—A tlanta Hill Gold Min- 
ing Company, respondent, v. Constant A. Andrews, 
appellant.——Judgment affirmed with costs — Henry 
Holthanson, respondent, v. John Pondir, appellant. 
—Judgment affirmed with costs—Thomas Halpin, 
respondent, v. Insurance Company of North America, 
of Philadelphia, appellant.——Judgment reversed, new 
trial granted, with costs to abide event—Thomas 
Halpin, respondent, v. Atna Fire Insurance Com 
pany of Hartford, appellant.—Judgment affirmed 
with costs—Hudson G. Bottom and another, respond- 
ent, v. John Scott, appellant. —Judgment affirmed 
with costs—Francis T. Walton, appellant, v. Wm. A. 
Meeks and another, administrators, respondents.— 
Judgment affirmed with costs—Jobhn Linson, appellant, 
v. Bank of Commerce in Buffalo, impleaded, ete., Te 
spondent. 

Ordered: that this court take a recess until Monday, 
April 14th, at 10 o’clock at Albany, then to p 
with the call of the present calendar. 
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CURRENT TOPICS. 


LTHOUGH every respectable editor feels it due 
to his sense of fairness to open his columns to 
areasonable extent to the opinions of those opposed 
to his own views, yet doubtless he finds it, as we 
have frequently done, a very discouraging leniency. 
Mr. Macklin, to whom we gave an opportunity to 
announce his views about limiting appeals to the 
Court of Appeals, and whom we endeavored to an- 
swer, now sends us a second communication, reiter- 
ating his views, the publication of which he thinks 
would be ‘‘beneficial.” In this we do not agree 
with him. But we more scriously disagree with 
him when he accuses us of “ libelling the Court of 
Appeals.” Mr. Macklin is too fierce. If he were a 
reader of the ALBANY LAw JournAL he would know 
that we never libel anybody, especially the judges, 
and least of all the present Court of Appeals, whom 
we haye found grateful occasion more than once to 
defend against the assaults of newspapers, lawyers 
and other judges. Very few probably have so mis- 
construed the remarks in question. The point of 
our argument was that it would be unwise to limit 
appeals to the Court of Appeals, by a pecuniary 
standard, because it would tend to raise a popular 
impression that the court is ‘‘a rich man’s court.” 
To enforce the danger of popular misconstruction 
we cited the opinion of an ex-senator of this State 
that there is danger of the court’s falling under the 
control of Tammany, and of seats being purchased 
on its bench as they have been in courts in the city 
of New York. There is in this clearly no imputa- 
tion against the present judges of the Court of Ap- 
peals, for their seats are secure, and there has never 
been a breath against their integrity. It was evi- 
dently aimed at a future state of affairs, when seats 
might possibly be purchased. So when Mr. Mack- 
lin accuses us of ‘‘libelling the Court of Appeals” 
he must have meant some court or some judges in 
the future. To begin, we intimated that we thought 
our correspondent ‘‘ too pessimistic.” It would 
seem moreover rather difficult to libel a court which 
has no existence. But if Mr. Macklin means that 
it is libellous to say that the predicted state of af- 
fairs is possible in regard to a future court, we do 
not agree with him. It would hardly be libellous 
or improper to express a fear that some future pope 
might be guilty of simony. Existing judges and 
courts are not sacred images, set up for worship, 
hor are they so nearly immaculate as to be above 
blame, nor are they generally half so fidgety about 
their honor as are some lawyers on their behalf, 
having causes pending before them, and seeming to 
think it necessary to assure the public that the 
courts are trustworthy. But certainly, when it 
comes to speaking of courts and judges of the fu- 
Vor. 41— No. 14. 








ture, we shall not fall into that holy hush which 
Mr. Macklin seems to regard as the proper atmos- 
phere of courts, nor shall we in the smaliest degree 
apologize for deeming it possible that judges may 
be corrupt in the future. We condescend to make 
this explanation simply for the enlightenment of 
others —if any such can be conceived to exist — 
who may think, as Mr. Macklin appears to intimate, 
that we had an intention of libelling the present 
judges. 


And now this seems a remarkably good place to 
incur Mr. Macklin’s frown again, and presume to 
say a few words about a pit into which Governor Hill 
has apparently been trying to entice the court, 7. ¢., 
into volunteering their opinions now upon the con- 
stitutionality of the Saxton ballot bill. Nothing 
more ridiculous was ever proposed, and the idea 
that the court would fall in with it, even if 
the Legislature should so far relinquish their 
dignity as to approve it, seems to us too in- 
credible for a moment’s consideration. Even in 
Massachusetts, where the judges are required by the 
Constitution to give opinions when required by the 
governor or Legislature, the judges have shown a 
disposition very recentlv to refrain from answering. 
See 40 Alb. L. J. 158. But where they cannot be 
required to answer, very few will be found to be- 
lieve that they will consent, much less-volunteer, to 
answer. Now (pace, Mr. Macklin) there are those 
who intimate that the governor would not have 
made such an extraordinary proposition if he had 
not been well assured that the judges would con- 
sent, and some even go so far as to believe (pardon, 
Mr. Macklin!) that he knew what their answer 
would be! We hasten to write ourselves down as 
utterly discrediting both of these insane rumors, 
and we hope Mr. Macklin, as the self-constituted 
protector of the court, will take judicial notice of 
our assertion. We choose rather to believe that 
the governor knew perfectly well that the judges 
would not entertain such a proposition, and put it 
forward simply to earn a cheap credit for fairness, 
which we sadly fear he does not possess. It would 
be quite in order for Mr. Macklin to address a warn- 
ing to the governor to cease from “ libelling” the 
court, for to us the idea that the judges would extra- 
judicially mix themselves up with a political 
scheme, which is none of their business, seems much 
more “libellous ” than our ex-senator’s fling, for it 
imputes to them the supremest height of folly in 
seeking an opportunity to lay themselves open to 
the inevitable charge of party favoritism, no mat- 
ter which way their answer went. Our judges are 
much too sensible men to be made cat’s-paws. If 
the question comes before them judicially they will 
decide it judicially and conclusively, all men will 
bow to it, and no man will attribute political bias. 
The judges are solid in the affectionate respect of 
the public, and they are not going unnecessarily to 
hazard this standing. 


The seventh volume of the Bankside Shakespeare 
sets forth “The Lamentable Tragedie of Titus An- 
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dronicus ” in the Players’ text of 1600, and the text 
of the folio of 1623. The introduction, by Mr. 
Appleton Morgan, gives a remarkably learned and 
interesting account of the stage mechanism and 
“ property ’’ resources of Shakespeare’s day, “ which 
alone is worth the price of admission” —to drop 
into appropriate theatrical phraseology. But even 
Mr. Appleton Morgan, although lawyer as well as 
dramatic editor, cannot convince us that Shakes- 
peare wrote this grotesque and horrid hotch-potch 
and devil’s broth of murder, rape, mutilation, mad- 
ness and general nameless and unspeakable hellish- 
ness. There is undoubtedly (or rather probably) 
something of Shakespeare in it. But we find our- 
selves unable to disagree with the general opinion 
of the scholars and commentators that as a whole it 
is not Shakespeare’s. Mr. Morgan’s theory is that 
it was the dramatist’s first attempt, and that it nat- 
urally effervesces with boyish friskness and wanton- 
ness and childish love of unadulterated horrors. 
But if this were so, we should expect to find a grad- 
ual change in the later dramas, and not a sudden 
and long leap from this monstrous work to the com- 
parative perfection and absolute genius of the 
others, even the weakest of them. How could the 
same hand within a few years have produced this, 
and ‘‘The Tempest” and ‘‘ Midsummer Night's 
Dream,” and shown no intermediate amelioration? 
Some of Mr. Morgan’s arguments seem to recoil, as 


for instance, the absence of any trace of the comic 


spirit and of puns. So far from basing on this the 
theory that Shakespeare wrote it when a boy, we 
should infer that he never wrote it, for nowhere are 
comedy and punning (we believe) absent from 
Shakespeare’s plays. We need not bother ourselves 
over the problem as to who could have written it, if 
Shakespeare did not. That sort of argument is the 
brittle keystone of the foolish Baconian theory, 
Better give Bacon this play. He is quite welcome 
to it, and we dare say an application of the “ cypher” 
would demonstrate it to be his. Another point 
which indicates to our comparatively uninstructed 
mind that Shakespeare did not perpetrate this 
tragedy is the appearance of great similarity be- 
tween the two texts here given. On a casual examina- 
tion, there is little evidence of the ‘‘ growth ” which 
characterizes all the other plays thus far paralleled 
in this edition. The later contains only 142 lines 
more than the earlier, and this increase is mainly in 
one scene, which clearly is not Shakespeare’s. We 
note two misprints in the introduction — ‘ Besila- 
rius,” on page 11, and ‘‘ Bowlderized,” on page 70, 
for Belisarius and Bowdlerized. 


The eighth volume of Mr. Horace Howard Fur- 
ness’ variorum edition of Shakespeare is devoted to 
‘As You Like It,” the delicious, sparkling, immor- 
tal comedy of comedies, the most unfailing resource 
for a weary mind and a downcast spirit that our 
language affords. If any man is tired or discour- 
aged, a walk through the Forest of Arden will re- 
store him. This volume, like its predecessors, gives 
the text of the folio of 1623, with a copious selec- 





~— —— ————— 
tion of notes from all the commentators, wise and 
otherwise, and the sources of the drama, with 
criticisms from several languages. We here learn 
that George Sand adapted this play to the French 
stage, but she gets no nearer the charmed Forest 
than the Faubourg Saint-Germain. Mr. Furnes 
lays his readers, as usual, under a debt of gratitude, 
As he is a lawyer by education, his opinion on 4 
passage in this play, cited by Lord Campbell a 
showing deep knowledge of law, will be respected, 
although opposed to ‘‘my lord’s.” The passage, 
note and comment are as follows (act 3, scene 8); 


** Duke. We'll push him out of doors, 
And let my officers of such a nature 
Make an extent upon his house and lands; 
Do this expediently and turne him going.’ 


‘ extent.) LORD CAMPBELL (p. 49): ‘A deep technical 
knowledge of law is here displayed, however it may 
have been acquired. The usurping Duke wishing all 
the real property of Oliver to be seized, awards a writ 
of extent against him, in the language which would be 
used by the Lord Chief Baron of the Court of Exche- 
quer, and extende facias applying to house and lands, 
as a fieri facias would apply to goods and chattels, or 
a capias ad satisfaciendum to the person ‘I cannot but 
think that the present is a passage which so far from 
showing any ‘deep technical knowledge ‘of the law’ 
shows not much more than the ordinary knowledge 
(perhaps even a little vague at that), which must have 
been almost universal in Shakespeare’s day, when 
statutes merchant and statutes staple were in common 
use und wont. It may be even possible that there is 
here an instance of that confusion which follows like 
a fate dramatists and novelists who invoke the lawas 
a Deus ex machind. That Shakespeare is wonderfully 
correct in general is continually manifest. But! 
doubt if the present is one of the happiest examples 
Lord Campbell, when he says that the Duke aimsat 
Oliver’s realty by this writ of extent, overlooked the 
fact that the Duke had already ‘seized’ not only all 
Oliver's realty, but even all his personalty, by an act 
of arbitrary power. After this display on the part of 
the Duke that he should invoke the aid of the sheriff 
aud proceed according to due process of Jaw, and apply 
for a writ of extende facias, which could only issue on 
due forfeiture of a recognizance or acknowledged debt 
(under circumstances which had not here occurred),is 
inconsequential, to say the least, and betokens either 
a confused knowledge of law (which could be only 
doubtfully imputed to Shakespeare), or an entire it 
difference to such trivial details or sharp quillets whieh 
only load without helping the progress of the plot. It 
was dramatically necessary that Oliver should be set 
adrift, houseless and landless, in order that he and 
Orlando should hereafter meet; how he was to be 
rendered houseless and Jandless was of littJe moment, 
the use of a legal term or so would be all-sufficient to 
create the required impression; officers of the law are 
ordered to make ‘an extent’ upon his house and lands 
and the end is gained. A ‘deep technical knowledge 
of the writ of extende facias in Shakespeare's day 
would know that with the lands and goods of the 
debtor in cases where the crown was concerned, # 
here, the sheriff was commanded to take the 
also; but this would never do in the present cas 
Oliver must not himself be detained ; he has to besent 
forth, somewhere to meet with Orlando: either the 
sheriff will have to apply to the court for instructions 
or the writ must be radically modified. In short, it 
is not clear that the law here, as it is in The Me 
of Venice, is invoked merely for dramatic purpose 
and was neither intended to be shrilly sounded por 
technically exact?” 
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We acknowledge a pamphlet copy of Mr. Moak’s 


valuable paper, read before the New York State Bar 
Association, on the ‘‘ Liability Between Relatives 
for Services, Support, and on Alleged Implied Con- 
tracts,’ which is marked by the author's unfailing 
research, exhaustiveness and discrimination. 


A good deal of inquiry has been made of us for 
the addresses delivered at the recent judicial cele- 
bration in New York. They are too voluminous for 
publication in these columns, but those of the judges 
have been published in a pamphlet at Washington, 
and Mr. Butler and Mr. Hitchcock have separately 
published their own. 


NOTES OF CASES. 

Foot v. Card, Supreme Court of Errors of Con- 

necticut, September 13, 1889, it was held that 
awife may sue for the alienation and loss of her 
husband’s conjugal affections and society in her own 
name, and without joining her husband as co- 
plaintiff, as the damages belong solely to her. The 
court said: ‘‘So far forth as’ the husband is con- 
cerned from time immemorial, the law has regarded 
his right to the conjugal affection and society of his 
wife as a valuable property, and has compelled the 
man who has injured it to make compensation. What- 
ever inequalities of right as to property may result 
from the marriage contract, husband and wife are 
equal in rights in one respect, namely, each owes to 
the other the fullest possible measure of conjugal 
affection and society — the husband to the wife all 
that the wife owes to him. Upon principle, this 
right in the wife is equally valuable to her, as prop- 
erty, as is that of the husband to him. Her right 
being the same as his in kind, degree and value, 
there would seem to be no valid reason why the law 
should deny to her the redress which it affords to 
him. But from time to time courts, not denying 


the right of the wife in this regard, not denying 


that it could be injured, have nevertheless declared 
that the law neither would nor could devise and en- 
force any form of action by which she might obtain 
damages. In 3 Blackstone’s Commentaries, 143, the 
reason for such denial is thus stated: ‘The inferior 
hath nokind of property in the company, care orassist- 
ance of the superior, as the superior is held to have in 
those of the inferior; therefore the inferior can suf- 
fer no loss or injury.’ Inasmuch as by universal con- 
sent, it is of the essence of every marriage contract 
that the parties thereto shall, in regard to this par- 
ticular matter of conjugal society and affection, 
stand upon an equality, we are unable to find any 
Support for the denial in this reason; and the right, 
the injury and the consequent damage being admit- 
ted, then-comes into operation another rule, namely, 
that the law will permit no one to obtain redress for 
Wrong except by its instrumentality; and it will 
| amode for obtaining adequate redress for 
‘ery wrong. This rule, lying at the foundation of 

law, is more potent than, and takes precedence 








| of, the reason that the wife is in this regard without 


the pale of the law because of her inferiority. In 
Iynch v. Knight, 9 H. L. Cas. 589, the wife, with 
whom the husband was joined for conformity, com- 
plained that the defendant, a man, had alienated 
from her the conjugal affection of her husband, and 
deprived her of his conjugal society, by falsely as- 
serting to him that she had been guilty of unchaste 
conduct; and asked damages. The defendant had 
judgment for the reason that the court was of opin- 
ion that the statement by the defendant to the hus- 
band did not, as a fact, occasion the alienation of 
affection and consequent separation complained of. 
In dismissing the case for this reason, the lord chan- 
cellor said: ‘Although this is a case of the first im- 
pression, if it can be shown that there is presented 
to us a concurrence of loss and injury from the act 
complained of, we are bound to say that this action 
lies. Nor can I allow that the loss of consortium, or 
conjugal society, can give a cause of action to the 
husband alone * * * The loss of conjugal so- 
ciety is not a pecuniary loss, and I think it may be 
a loss which the law may recognize to the wife as 
well as to the husband.’ Lord Cranworth said: 
‘In the view which I take of this case I do not feel 
called on to express a decided opinion on this point. 
I believe your lordships are not all agreed on it; 
and I will therefore only say that I am strongly in- 
clined to think that the view taken by my late noble 
friend (the lord chancellor) was correct.’ Wherever 
there is a valuable right, and an injury to it, with 
consequent damage, the obligation is upon the law 
to devise and enforce such form and mode of re- 
dress as will make the most complete reparation. A 
technicality must not be permitted to work a denial 
of justice. The defendant has no possible interest 
in requiring the husband to be co-plaintiff, other 
than that she should have security for her costs in 
this suit, and be protected from a second judgment 
upon the same cause of action in his name. As she 
is in no danger of a second judgment, and can com- 
pel the plaintiff to give security for costs, it is sim- 
ply an empty technicality which she here interposes. 
There are good reasons for the rule that the hus- 
band should join in a complaint for damages re- 
sulting from an injury to the person, property, repu- 
tation or feelings of the wife in every case other than 
that before us. Whenever in any of these she suf- 
fers, presumably he suffers, He has a direct pecu- 
niary interest in the result, and the defendant is 
entitled to protection from a second judgment. But 
in the case before us it is the pith and marrow of 
the complaint, that in alienating the husband’s con- 
jugal affection from the wife, in inducing him to 
deny his conjugal society to her, in persuading him 
to give his adulterous affections and society to the 
defendant, the latter has inflicted upon the plaintiff 
an injury by which, from the nature of the case, it 
is impossible for the husband to suffer injury; for 
which it is impossible for him to ask redress, 
either for himself or for his wife. To ask in his 
name would be to plant the seeds of death in the 
cause at the outset; and the law does not compel 
those who have suffered wrong so to ask for redress 
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as to insure denial. In a case of this kind the wife 
can only ask for damages by and for herself. The 
law cannot make redress otherwise than to her 
solely, apart from all others, especially apart from 
her husband; for no theory of the law as to the mer- 
ger of the rights of the wife in those of the husband 
could include her right to his conjugal affection and 
society. Although all other debts and rights to her 
might go to him, there yet remained this particular 
debt from him to her, absolutely alone, and beyond 
the reach of the law of merger. So long as she, on 
her part, kept the marriage contract, no interest in 
this right can be taken from her. The husband 
cannot acquire any interest in it. She cannot trans- 
fer any. Of legal necessity therefore damages for 
injury to this right must be to her solely. If the 
law should permit the husband to share therein, it 
would be to the extent of such share to deny jus- 
tice. This the law may not do. Moreover, even if 
it be so that upon the recovery of damages by the 
wife for this injury to her sole right the law would 
give to the husband the custody thereof as her trus- 
tee, that would not be a sufficient answer to the ac- 
tion in its present form.” 


In Odom v. Riddick, Supreme Court of North 
Carolina, January 14, 1890, it was held that the 
title of a purchaser for value, without notice, from 
the grantee of a lunatic, is good as against the heirs 
of the lunatic. The court said: ‘‘When a pur- 
chaser sees a regular chain of title, formal in all par- 
ticulars, upon the registration books, executed by 
grantors of full age, and not femes covert, he has a 
right to rely upon the presumption of sanity; and 
if, without any notice, or matter to put him upon 
inquiry, and for fair value, he takes a deed, he 
should be protected. Any other doctrine would 
place all titles upon the hazard. If the title of an 
innocent purchaser for value, and without notice, 
can be upset for the alleged mental incapacity of 
one grantor, it can be done though the grantor may 
have been a very remote one. The evidence must 
necessarily be sought among those friendly to the 
heirs of such grantor —- the neighbors and acquaint- 
ances of the party of alleged incapacity; and it 
would be difficult for the grantee in possession to 
furnish proof of the sanity of every grantor through 
whom he claims. Every man who shows the ab- 
normal condition of mind which incapacitates him 
to make a conveyance of his property is sure to at- 
tract the attention of those around him, who have 
the power, and sometimes exercise it, to conceal the 
fact. It is a safer rule to require his heirs, or those 
acting for them, to take prompt steps to have the deed 
set aside, and parties placed in statu quo, before the 
property is conveyed to other parties, and while the 
facts are capable of full investigation, than to sub- 
ject a remote grantee to maintain the integrity of 
his title by rebutting allegations of incapacity in 
any one of a long line of grantors. A purchaser for 
value, from one whose deed was declared by the 
jury to be fraudulent and void, gets a good title, if 
he has no notice of the fraud in his vendee’s deed, 














Young v. Lathrop, 67 N. C. 63; Wade v. Saunders, 
70 id. 270; Davis v. Council, 92 id. 725; Perry ¥, 
Jackson, 88 id. 108. The fact that it is found here 
that the defendant’s grantor obtained the deed 
without fraud or undue influence, for a full and fair 
price, and acting under advice of Oliver Odom 
counsel, who had been his atturney for years, surely 
cannot be aJlowed to put the defendants in a worse 
plight than they would have been placed if their 
grantor had procured the conveyance by fraud and 
undue influence. The great teachers of English law 
say that persons of non-sane memory, etc., ‘are not 
totally disabled to convey or purchase, but only mb 
modo, Their conveyances are voidable, but not 
void.’ 2 Bl. Com. 291, and 2 Kent Com. 451. The 
deed of a person of unsound mind, not under guar. 
dianship, conveys the seisin. Wait v. Marwell, 5 
Pick. 217; Crouse v. Holman, 19 Ind. 380, and cases 
cited, Story on Equity Jurisprudence, section 27, 
says: ‘The ground upon which courts of equity now 
interfere to set aside the contracts and other acts, 
however solemn, of persons who are idiots, lunatics 
and otherwise non compotes mentis is fraud. Such per- 
sons being incapable, in point of capacity, to enter 
into any valid contract, or to do any valid act, 
every person dealing, with them, knowing their in- 
capacity, is deemed to perpetrate a meditated fraud 
upon them and their rights.’ To same purport, 
Adams Eq. 183, and cases cited. This places the 
doctrine upon an intelligible basis, and delivers the 
courts from the evident injustice and insurmount 
able inconvenience of declaring that all contracts 
made with one apparently sane, but who proves 
to have been insane, are void ab initio for want of 
consenting mind. This doctrine would give a luni 
tic or his heirs restoration of property sold by him 
without return of the money received for it, as was 
actually held in Gibson v. Soper, 6 Gray, 279, and 
Rogers v. Walker, 6 Penn. St. 871. The correct rule 
is stated by Mr. Story, in section 228: ‘If a pur 
chase is made in good faith, without any knowledge 
of the incapacity, and no advantage has been taken 
of the party, courts of equity will not interfere to 
set aside the contract, if injustice will hereby be done 
to the other side, and the parties cannot be placed 
in statu quo.’ Buswell on Insanity, section 413, says: 
‘A completed contract for the sale of Jands, made 
by an insane vendor, without fraud or notice to the 
vendee of the grantor’s insanity, and for a fair com 
sideration, will not be set aside, either at law or ia 
equity, in favor of the vendor or his representatives 
except the purchase-money be restored, and the 
parties fully reinstated in the condition in which 
they were prior to the purchase. This rule appears 
to be unquestioned in the English courts.’ To the 
same effect is the able opinion of Horton, 0. J., im 
Gribben v. Maxwell, 34 Kans. 8 (decided in 1885), 
which numerous authorities are reviewed and col 
mented upon; and also in Behrens v. McKensie, 8 
Iowa, 333, delivered by a very eminent judge (Dil 
lon), and Corbit v. Smith, 7 id. 60; Allen v. Bem 
hill, 27 id. 584; 2 Pom. Eq. Jur., § 946. See a0 
Scanlan v. Cobb, 85 Ill. 296; Young v. Stevens, 

N..H. 133; Eaton v. Eaton, 87 N. J. 108; Freedt 
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Brown, 55 Ind. 810; Carr v. Holliday, 5 red. Eq. 


167. In Bank v. Moore, 78 Penn. St. 407, a lunatic 
was held liable upon a note discounted for him by 
the bank; and Paxson, J., says: ‘It would be an 
unreasonable and unjust rule that such persons 
should be allowed to obtain the property of innocent 
parties, and retain both the property and its price. 
Here the bank, in good faith, loaned the defendant 
money on tis note. The contract was executed, so 
far as the consideration is concerned, and it would 
be alike derogatory to sound law and good morals 
that he should be allowed to retain it to swell the 
corpus of his estate.’ To same purport is Person v. 
Warren, 14 Barb. 488; Allis v. Billings, 6 Metc. 415, 
The courts have gone further, and held that when 
the contract is fair and bona fide, executed and com- 
pleted, and the parties cannot be again put in statu 
quo, and there was no notice of mental incapacity, 
the court will not set aside the contract at all. Mol- 
ton v. Camrouz, 2 Exch. 487; affirmed on appeal, 4 
id. 17; Yauger v. Skinner, 14 N. J. Eq. 389; Miell v. 
Morley, 9 Ves. 478; also Lord Chancellor Truro, in 
Price v. Berrington, 3 Macn, & G. 498; and Lord 
Cranworth, in Elliot v. Ince, 7 DeGex, M. & G. 474. 
It is clear, from these authorities, that the convey- 
ances of an insane person, not previously declared 
insane, are voidable merely, and not void; that the 
right to set them aside is based upon the ground of 
fraud, and that the court will not usually interfere, 
unless there has been fraud, or a knowledge of the 
insanity by the other party, and will then place the 
parties in statu quo.” 








STATUTE OF LIMITATIONS—SALE OF BONDS 
PENDING SUIT TO ESTABLISH LIEN. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JAN. 14, 1890. 


Hovey v. ELuiort. * 


Where the purchasers of bonds, pending a suit to establish a 
lien upon them, sell them again, the statute of limi- 
tations does not begin to run against the lienor’s right to 
compel such purchasers to account for his interest in the 
bonds until the final determination of the suit establish- 
ing his lien. 


hema from Superior Court of New York city, 
General Term. 

Action by Charles E. Hovey and William P. Doyle 
against John Elliott, Charles C. Clover, Thomas Hyde 
and Adolphus EB. Kieckhoeffer, surviving partners of 
thefirm of Riggs & Co. Johu Elliott having died after 
the action was begun, his executors were substituted 
in his stead. The action was brought to have defend- 
ants declared trustees of certain bonds for the benefit 
of the plaintiffs, and to compel them to account there- 
for. Judgment dismissing the complaint on report 


ofareferee was affirmed by the General Term, and 
Plaintiffs appeal. 


seme M. Wheeler and Herbert B. Titus, for appel- 


John Selden and W. D. Shipman, for respondents. 


near, J. The case was determined by the court 


slow in favor of the defendants, upon the defense of 





Affirming 53 N. Y. Super. Ct. 331. 








the statute of limitations; and that is the main ques- 
tion for consideration upon this review. By the con- 
tract between the plaintiffs and McDonald, they were 
to have, for their services in aiding himin the prose- 
cution of his claim before the mixed commission on 
British and American claims, a sum equal to twenty- 
five per cent of the amount which should [be allowed 
or awarded to him; and in their behalf “ the payment 
of the said sum of twenty-five per cent was to be made 
a lien upon the claim, aud upon any draft, money or 
evidence of indebtedness which might be paid or 
issued thereon.” After the award was made in favor of 
McDonald for $197,190 in gold, he assigned it to White, 
and thereupon, and while the award yet remained in 
the hands of the diplomatic representatives of the 
British government, the plaintiffs filed their bill 
against McDonald and White, in the Supreme Court 
of the District of Columbia, to restrain them from dis- 
posing of, collecting or receiving more than three- 
fourths of the amount of the award, and for a decree 
establishing the plaintiffs’ lien,and a temporary injunc- 
tion was issued in their behalf. Upon an order being 
made to that effect, and appointing George W. Riggs 
receiver, a portion of the fund was paid over to White 
as assignee of McDonald, and the balance was taken 
by the receiver, with directions to invest it in a cer- 
tain class of bonds of the District of Columbia, which 
he did. The defendants’ demurrer to the plaintiffs’ bill 
having been afterward sustained, and decree entered 
dismissing the bill, the court ordered that the bonds 
held by the receiver be handed over to McDonald and 
White, which was done, and thereupon they trausferred 
them for value to Riggs & Co., of which firm George 
W. Riggs was a member, and the firm thereupon 
surrendered those bonds, and procured new ones to be 
issued to it, and afterward sold them in the market to 
divers purchasers. In the mean time, the plaintiffs 
had taken an appeal to the General Term of the Su- 
preme Court of the District of Columbia from the de- 
cree dismissing their bill of complaint, and it was re- 
versed in March, 1876, and the suit remanded to the 
Special Term, with leave to the defendants therein to 
answer, which they did; and those defendants having 
failed to pay into court to the credit of the suit the 
sum of $49,297.50, as directed by its order, their an- 
swer was stricken out and from the files, and decree 
was taken pro confesso against the defendants; and on 
the 17th day of April, 1878, a decree absolute was 
made, by which it was adjudged that McDonald and 
White pay to the plaintiffs the sum of $49,297.50, and 
that the latter have a lien upon the claim of McDonald 
against the United States, as awarded by the mixed 
commission on British and American claims, and upon 
any draft, money, evidenee of indebtedness, or the 
proceeds thereof, with interest from April 17, 1878. 
This action was brought within six years after the de- 
cree last mentioned was made, and more than six 
years after such reversal of the decree dismissing the 
complaint. 

The court below held that the statute of limitations 
commenced to run from a time not later than the time 
of such revcrsal; and holding that plaintiffs had a 
remedy by action at law against the defendants re- 
sulting from thau sale, concluded that the right of ac- 
tion was barred on the expiration of six years. The 
defendants’ firm having purchased the bonds of Mc- 
Donald and White or one of them pendente litle, 
charged with knowledge of the pending action and its 
purpose, were bound by the result of the litigation in 
the suit against McDonald and White as effectually as 
if they had been parties to it, so far as related to the 
lien of the plaintiffs upon it. 1 Story Eq. Jur., § 405; 
Heatley v. Finster, 2 Johns. Ch. 158; Murray v. Lyl- 
burn, id. 441; Jackson v. Stone, 13 Johus. 447; Jackson v. 
Losee, 4 Sandf. Ch. 381; Tilton v. Cofield, 93 U. S. 161; 
Clark’s Heirs v. Furrow, 10 B. Monr. 446; Shelton v. 
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Johnson, 4 Sneed, 672; Stone v. Connelly, 1 Mete. (Ky.) 
652; Green v. Rick, 121 Penn. St. 130. And for the pur- 
pose of the lien the defendants may be deemed to have 
held the bonds taken from McDonald and White, and 
the reissue to them, in trust for the plaintiffs, while they 
had them (Murray v. Ballou, 1 Johns. Ch. 566); and in 
like manner the proceeds of the sale. 2 Perry Trusts, 
§ 838; Sadler's Appeal, 87 Penn. St. [154; Pennell v- 
Deffell, 4 De Gex, M. & G. 372; Knatchbull v. Hallett, 
13 Ch. Div. 696; 36 Cook Eng. R. 779; Sheppard v. 
Taylor, 5 Pet. 675. 

In view of the relation of privity in which the de- 
tendants were placed with McDonald and White, by 
force of the doctrine of lis pendens, somewhat broad- 
ened by the fact of actual notice, on their part, of the 
situation, it became the duty of the defendants, when 
the decree was obtained against McDonald and White, 
to pay to plaintiffs from the proceeds of the sale of the 
bonds, an amount sufficient to satisfy their lien upon 
them. If the defendants had then held the bonds, 
such decree may have been effectual to have reached 
them through the execution of the judgment. The re- 
lation and situation of a purchaser pendente lite is such 
that his protection against the result of the then pend- 
ing action must be sought in it, and for that purpose 
he may stepin and defend, or the plaintiff in it, to 
charge him in personam, may cause him to be brought 
in asadefendant. Harrington v. Slade, 22 Barb. 161; 
Ex parte Railroad Co., 95 U. 8. 221. And when the 
purchaser is so brought in and made a defendant, he 
will be treated as such party from the time of the 
commencement of the action, and consequently the 
statute of limitations will in such case be no more 
available to him than to the original defendants. And 
such would be the effect of the judgment as one in rem, 
although the purchaser is not made a party to the ac- 
tion. Harrington v. Slade, supra; Walden v. Bodley, 
9 How. 34; Fletcher v. Ferrel, 9 Dana, 372; Talbott's 
Executors v. Bell's Heirs, 5 B. Mour. 320; Juckson v. 
Losee, 4 Sandf. Ch. 381. This binding character and 
effect are deemed essential to the proper administra- 
tion of justice, and to put an end to litigation. Bel- 
lamy v. Sabine, 1 De Gex & J. 566, 578. The defendants 
not having been made parties defendant in that suit, 
the decree, as against them, could be treated only asa 
judgment in rem, and as they had disposed of the 
bonds, it was ineffectual as such for the purpose of its 
execution; and it may be that their duty to pay to the 
plaintiffs the proceeds of the bouds was but a lia- 
bility enforceable by action to charge them in per- 
sonam. 2 

While an action in equity might be maintained to 
charge the defendants as trustees of the fund, and for 
an accounting as for the proceeds of the bonds, for the 
purpose of relief founded upon the lien, it is contended 
that the plaintiffs had ample remedy by action at law 
for destruction of their lien, or as for money had and 
received by the defendants to the plaintiffs’ use. The 
question whether an action at law accrued to the plain- 
tiffs against the defendants more than six years before 
this was commenced, is an important one in this case; 
for if that was the situation, although this action as 
brought was properly equitable in fourm, the statutory 
limitation of six years was applicable, upon the well- 
settled principle, that when there is a concurrent 
remedy at law and in equity, the limitation is the 
same in both forms of action, and the statutory bar 
of that at law controls. Borst v. Corey, 15 N. Y. 505; 
In re Neilley, 9 id. 383. 

The plaintiffs may have maintained a suit in equity 
against the defendants, joining McDonald and White 
as co-defendants, for the purpose of perfecting their 
lien, and to charge Riggs & Co. personally, after, as 
well as before, the sale by the latter of the bonds. But 
it is by no means clear that an action at law would 
have been maintained by the plaintiffs against the de- 
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fendants in this action, founded upon the lien to pe. 
cover the amount of their claim prior to the rego 
of the decree against McDonald and White. The 
plaintiffs’ right to a lien existed in a contract entered 
into before the award was made by the commission, 
by the terms of which the payment of their claim for 
services was to be made alien upon it. This was gy 
equitable lien. It was neither jus ad rem nor jus ing, 
It constituted no estate or property in the subject of 
it, nor any right which could be the basis of a posses. 
sory action. It was simply un inoumbrance or charge 
upon it. The legal title remained in McDonald, 2 
Story Eq. Jur., § 1215; 3 Pom. Eq. Jur., § 1233, 

For the purposes of the lien the proceeds of the gale 
took the place of the bonds, and the enforcement of it 
was exclusively within the province of a court of 
equity, by suit in which McDonald was a n 
party defendant until, as against him, the lien way 
perfected; and although the assignment must be 
deemed to have been taken by White subject toall the 
equities against his assiguor (Bush v. Lathrop, 22 N.Y, 
535), it could not be assumed that he had no right to 
be heard. The contract upon which the plaintiffs re. 
lied for the lien was executory, and the effectual per- 
fection of it was dependent upon performance upon 
their part of that required of the plaintiffs to eutitle 
them to payment. In equity it had effect as a lien de 
pendent on such performance, upon the principle that 
what is agreed and ought to be done is regarded a 
done; and if any thing was requisite to accomplish it, 
the court could have directed specific performance of 
the contract. 3 Pom. Eq. Jur., § 1237; Jn re Howe, 1 
Paige, 125, 130; Hale v. Bank, 49 N. Y. 626; McCaffrey 
v. Woodin, 65 id. 459; Payne v. Wilson, 74 id. 348; Sey. 
mour vy. Railroad Co., 25 Barb. 284; Mitchell v. Wins 
low, 2 Story, 630; Metcalfe v. Archbishop of York, 1 
Mylne & C. 547. The only means for the enforcement 
of the lien was in equity. Pinch v. Anthony, 8 Allen, 
536, 539; Milliman v. Neher, 20 Barb. 37. It would 
have been otherwise if the contract had contained an 
assignment of the claim of the plaintiffs. That might 
have furnished a right of action at law, if the claim may 
be said to have had a potential existence at the time 
it was made. Jones v. Mayor, etc., 90 N. Y. 387. And 
as held McCaffrey v. Woodin, supra, and Gregory ¥. 
Morris, 96 U. 8. 619, when with the equitable lien, is 
given the right to take the property, the exercise of 
such right perfects the lien, and enables the party to 
assert it as a defense, or in support of an action 
founded upon the right resulting from the execution 
of such power, and is supported by the lien. And in 
the like case of Wisner v. Ocumpuugh, 71 N. Y. 113, the 
defendant was protected in the exercise of such right, 
and the defense resting upon the lien was deemed 
equitable. In Hale v. Bank, supra, no right by the 
terms of the contract, for the lien, seems to have been 
given to take the property, aud the possession, as there 
appeared, was taken by the defendant without any 
right. The question of parties was not raised in that 
case. Nor did the court hold that an action at law 
could be maintained by the plaintiff, but it was 
that the facts alleged were sufficient to support the 
action as equitable in character; and on the review of 
a subsequent trial of the same action (64 N. Y. 560), 
nothing to the contrary was held. : 

In Husted v. Ingraham, 75 N. Y. 251, the plaintiffs 
had an equitable lien, and it was held that the only re 
lief to which the plaintiffs were entitled was equitable, 
and consequently they could not recover in the action 
for alleged conversion of the property, although it had 
been sold by the receiver of the parties, who had the, 
title, but that the plaintiffs had a remedy in equity 
against the receiver founded upon the lien, to obtain 
the proceeds of the sale. The character of the equit- 
able lien, resting in the contract between MeDo 
and the plaintiffs, was such that it gave the latter the 
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right to follow the subject of it, and apply a remedy 
which would have operated directly upon it, to realize 
the purpose of its creation. This was the purpose of 
the suit brought against McDonald and White. That 
suit was founded upon the contract, and its purpose 
was to perfect and execute the lien. This could be 
done in equity only. The existence of the lien, and the 
right to enforce it, were contested by McDonald; and 
treating, as we do, the defendants as purchasers pen- 
dente lite, charged with notice of the action between 
the parties to the contract and its purposes, the right 
of the parties to this action, or to the subject in con- 
troversy, were dependent upon the result of that suit, 
and the final judgment there was conclusive upon 
them. It would therefore seem that during its pen- 
dency the statute of limitations would not run in favor 
of such a purchaser as against the party who success- 
fully establishes his right as against the pendente lite 
seller. Otherwise the doctrine of lis pendens might 
be defeated, and thus the result of a litigation ren- 
dered ineffectual. It would result in a multiplicity of 
suits for the protection of rights dependent upon the 
final determination of the litigation pending between 
the primary parties to the controversy. The theory 
of the doctrine of lis pendens is to preserve the situa- 
tion, as it is when the original litigation is com- 
menced, until its termination, that the successful 
party may then take the fruits of it without interrup- 
tion from another, who may have, during its pendency, 
sought to obtain some right to the property in contro- 
versy. Tilton v. Cofield, 93 U. S. 168; Lamont v. 
Cheshire, 65 N. Y. 36, and cases there cited. Bennett, 
in his work on Lis Pendeus (p. 212), states the rule to 
be, that in the ordinary case of a pendente lite pur- 
chaser of the subject of litigation, the statute of limi- 
tations cannot be invoked, as against the successful 
litigant, to avoid the results of the application of the 
tule of is pendens. This is in harmony with the situa- 
tion of privity existing between the litigating seller 
and the pendente lite purchaser, with the fact that the 
latter is bound by the determination of such pending 
action, and with the principle enunciated in Harring- 
ton v. Slade, 22 Barb. 161; Walden v. Bodley, 9 How. 
#4; Tilton v. Cofield, 93 U.S. 163. Any action which 
the plaintiff could maintain against the defendants 
must be founded upon their equitable lien, and it 
would therefore seem that the situation of the de- 
fendants in their relation to the primary suit was such 
that during its pendency they could not make the 
statute of limitations available as a bar to any form of 
action at law which had for its object the satisfaction 
of the plaintiffs’ claim, by the appropriation of or 
founded upon the security afforded by such lien. If 
that view is correct it follows that no right of action 
atlaw, either for the destruction of the lien or for 
money had and received, accrued to the plaintiffs 
against the defendants prior to the time of the re- 
covery of the decree against McDonald and White; 
and assuming that there wasa destruction of the lien 
produced either by the surrender and taking the new 
issue of bonds or by the sale of the latter, it does not 
necessarily follow that an action at law would at any 
time lie against the defendants to recover damages for 
such destruction. It was not found that the defend- 
ants so surrendered the bonds or sold those reissued 
to them with the intent to defraud or injure the plain- 
tiffin their lien, or with any purpose to defeat it. 
Yates v. Joyce, 11 Johns. 136; Lane v. Hitchcock, 14 id. 
218; Gardner v. Heartt, 3 Den. 232. 

The case last cited was an action by a mortgagee for 
an alleged negligent destruction of his lien, by doing 
injury to the mortgaged premises which had that ef- 
feet. The court held that fraudulent intent was es- 
sential to support the action, and that as the lien of 

Mortgagee gave him no title to the land, the de- 
fendant was not liable to him for injury to it caused 





by his negligence, although it resulted in the destruc- 
tion of his lien. That is within the principle of those 
earlier cases. They are all cited in Van Pelt v. Me- 
Graw, 4N. Y. 110, and their doctrine is there applied 
to afford aremedy. The facts found in the present 
action, as represented by the decision of the court, do 
not, within that principle, establish the existence at 
any time of such a cause of action against the defend- 
ants. The cause of actiou for the purpose of such a 
remedy isin tort. Its gravamen is a fraudulent intent 
or wrongful purpose to impair or destroy the lien, and 
to support such an action the facts must be such as to 
warrant the inference to that effect. No different doc- 
trine was necessarily recognized in Hale v. Bank, 64 
N. Y. 550, or in Husted v. /ngraham, 75 id. 251. The 
plaintiffs had no title to the bonds, and in the strictly 
legal sense of the term, their lien is said not to be 
property, although analogous to property. 3 Pom. Eq. 
Jur., § 1234. And alien is generally recognized at law 
to exist only when it is connected with the possession, 
or the right to the possession, of the subject of the lien. 
2 Story Eq. Jur., §1216. The defendants had the legal 
title to the bonds transferred to them; also to those 
taken in their stead by the new issue made to them, 
and which they afterward sold. It may be that they 
made such surrender, took the new bonds, and sold 
the latter in good faith in fact, and without any intent 
to impair or defeat the plaintiffs’ lien. While the right 
of the plaintiffs, as against the defendants, resulting 
from the final decree, was not affected by the decree 
and direction founded upon the sustaining of the de- 
murrer, the fact that such decree dismissing the com- 
plaint was first obtained in their suit with McDonald 
and White was a circumstance bearing upon the good 
faith of the defendants, by way of relief from the im- 
putation of actual purpose to impair the plaintiffs’ lien 
by the disposition made of the bonds. In view of the 
doctrine before stated, and as declared in Gardner v. 
Heartt, the defendants may not be chargeable in an 
action as for impairment or destruction of the plain- 
tiffs’ lien; and therefore, upon the facts found as 
represented by the decision of the trial court, the con- 
clusion is not warranted that any right of action at 
any time arose as for destruction of the lien. But on 
the contrary, the facts so found are consistent with 
good faith in fact, on the part of the defendants in 
purchasing the bonds and disposing of them. So far 
as the contention on the part of the defendants is de- 
pendent for its support upon their bad faith in the 
transaction, it is not sustained ; and the assertion by a 
party of his wrongful act, by way of protection against 
liability, will not usually be taken for his advantage 
further than the facts fairly require. The plaintiffs do 
not assert the destruction of their lien. The question 

also arises, was the lien destroyed, in the sense sought 
to be applied, by the disposition made by the defend- 

ants of the bonds, so as to enable them to assert the 
destruction of it by way of relief from liability? It is 

true that the opportunity to reach the bonds held by 
the receiver is denied to the plaintiffs by the surrender 
of them at the time the new ones were issued to the 

defendants. The latter bonds represented the former, 

and so did the proceeds of the sale in the currency re- 

ceived by the defendants. There is no propriety, either 

legal or moral, in the assertion of the defendants, for 

the purpose of putting themselves in the wrong, that 

those new bonds, or the money derived from the sale, 

was not a substitute for those held hy the receiver 

which they purchased. Au equitable lien has the 

nature of or is analogous to a trust, and it is not for 

the party making the conversion into other securities 

to thus defeat the trust. He cannot derive any such 

advantage, but the substituted securities or proceeds 

in his hands are subject to it; and for the purpose of 

relief, he is treated as having made the substitution 

for the benefit of the beneficiary, if the latter elects to 
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so treat it. This was the situation of the defendants 
in their relation to the plaintiffs, and that is the situa- 
tion in which the plaintiffs seek to treat the defend- 
ants. 

The sale of securities held in trust, or subject to an 
equitable lien, might be thought judicious by the 
holder under some circumstances. He might deem it 
so in case of a falling market, or of an apprehended 
decline in value, or for the purpose of realizing a larger 
income from the fund represented by them. It would 
hardly be claimed that from a sale in such case, a lia- 
bility would arise as for a destruction of the lien, al- 
though he might be liable to account for the value of 
the securities if his action in making the sale was not 
justified or ratified. Nor would the party in that re- 
lation, making such sale, or in any case of conversion 
of the securities into others, be permitted to success- 
fully assert that he had committed a wrongful act, 
which might have produced a remedy to the benefi- 
ciary of the lien or trust, so as to deny to the latter 
the right of affirmance of the act of conversion and 
substitution. The plaintiffs’ claim does not rest upon 
the assertion of any wrong on the part of the defend- 
ants in making the disposition they did make of the 
bonds. The action was brought to enforce their lien 
upon them, and without knowledge of the sale, and 
afterward, having learned of the disposition of the 
bonds, the plaintiffs proceed in affirmance of the sale, 
and seek, through an accounting by the defendants 
for the proceeds of the sale, the relief to which the 
plaintiffs by virtue of their lien may be entitled by 
way of satisfaction of their claim, of which such lien 
is the incident. When the plaintiffs obtained the de- 
cree against McDonald and White, it became the duty 
of the defendants to hand over to them such proceeds, 
and concurrently in time with the arising of such duty 
accrued.to the plaintiffs the right to demand its per- 
formance. 

The question relating to an action at law for de- 
struction of the lien seems to require here no further 
consideration. Some further attention may be given 
to the question whether the plaintiffs had a right of 
action at law against the defendants as for money had 
and received by them to the use of the plaintiffs; and 
if so, when the right to such action accrued to them. 
When one party receives or has money to which 
another is entitled, an action in that form may be 
maintained, and the law will imply assuwmpsit for its 
support; and although the action rests upon a legal 
right, the nature of the remedy afforded by it is such 
as to raise for determination the question as to which 
party,'in equity and good conscience, is entitled to the 
money in controversy. Hence it is called an “ equit- 
able action.’’ Buel v. Boughton, 2 Den. 91; Hathaway 
v. Cincinnatus, 62 N. Y. 447. The plaintiffs were equit- 
ably entitled to the proceeds of the sale of the bonds, 
to the extent of their claim, by reason of their lien 
upon them. The right of such action accrued when 
it became the duty of the defendants to pay the money 
over tothem. That duty and liability of the defend- 
ants were dependent upon the effectual establishment 
of the lien as against McDonald. A defeat of the 
plaintiffs, apon the merits, in the suit against McDonald 
and White, would have denied to the former tbe right 
to assert any lien as against the defendants. Such was 
the effect of the judgment on the demurrer dismissing 
the bill, so long as it remained unreserved. The lia- 
bility of the defendants in such an action was there- 
fore dependent upon the result of that suit; and if 
they had paid the plaintiffs the amount claimed by 
them, and that suit had resulted in favor of McDon- 
ald, it is not seen that the defendants would have had 
any remedy against their assignor of the bonds for re- 
imbursement. It would have been treated as a pay- 
ment, without any duty or liability to make it. Me- 
Donald had the right to contest the plaintiffs’ alleged 








claim of lien, and it was not in the power of the de 
fendants to deny to him that right, or to render hig 
successful denial of it ineffectual. This was thesitug. 
tion of the defendants in their relation to the othe 
parties interested, until the final decree was obtained 
against McDonald and White, and until then the de 
fendants could not assume that they were at li 

to pay auy thing to the plaintiffs from the proceeds of 
the sale of the bonds. When then, did the right of 
action at law accrue to the plaintiffs against the de 
fendants? As before suggested, the lien upon whigh 
the plaintiffs relied existed in executory contract, and 
was cognizable in equity only, until it was perfected 
either by recognition or contract of McDonald, iy 
terms making itso in preesenti after performance by 
the plaintiff, or by decree to that effect. It beinga lien 
in equity, and subject to equitable cognizance only, it 
furnished no support to an action at law for affirms 
tive relief until it was in some manner perfected or 
established. Field v. Mayor, etc.,6 N. Y. 179, 181; 
Chase v. Peck, 21 id. 581; Payne v. Wilson, 74 id. 348; 
Otis v. Sill, 8 Barb. 102. Reference is also made to the 
cases before cited. The contract in question may be 
treated as an agreement to give the plaintiffs a lien 
dependent upon the terms and conditions of the con- 
tract, and while it attached as a lien in equity upon 
the award when made, it was not by force of the con- 
tract made a specific lien in preesenti, or recognizable 
at law until it was perfected by the decree; and even 
then no right of action at law upon the lien as such 
existed to obtain the possession of the property or its 
proceeds, as that remedy is equitable only; but then, 
if at all, the right of action at law, founded upon the 
right to the fund supported by the lien, accrued to the 
plaintiffs to treat the proceeds as money had and re 
ceived to their use by the defendants, and to demand 
its payment, because then, and not until then, it be 
came the duty of the defendants to recognize the right 
of the plaintiffs in that respect. Up to that time the 
lien was not only not recognized by McDonald, but was 
contested by him; and until then the plaintiffs’ remedy 
must have been founded solely upon the alleged lien, 
and enforceable in equity only. The action would 
necessarily have been to charge the property or its 
proceeds with it, and for consequent relief. This ia 
apparent for the reason, if for no other, that the de 
fendants were by their purchase pendente lite placed in 
privity with McDonald, and bound by the result of 
the then pending suit; and their right and duty, # 
related to the plaintiffs, were involved in it, dependent 
upon its result and determined by it. It was uotuntil 
then that the duty of the defendants arose to dit 
charge the plaintiffs’ lien, or that the latter could en- 
force the performance of that duty by an action asfor 
money bad and received to tbeir use. 

The case of Pierson v. McCurdy, 33 Hun, 521; af 
firmed, 100 N. Y. 608, has not necessarily any essential 
application to the question here. There the fund in 
controversy, belonging to the company represented by 
the plaintiff, had been wrongfully paid to and taken 
by the defendant. There was in that case the legal 
title to support an action for money had and received, 
and the right to maintain it arose when the money 
was thus unlawfully appropriated. Reference is also 
made to what has already been said on the subject of 
the right of action against the defendants as bearing 
upon the question lastly considered. 

These views lead to a conclusion contrary to that 
announced by the opinion of Judge Haight, and it 
they are correct, the judgment should be reversed, 

a new trial granted, costs to abide the event. 


Porrer, VANN and PARKER, JJ., concur. 


Hater, J. (dissenting). This action was brought 
to have the defendants declared to be the trustees of 
certain bonds of the District of Columbia, for the 
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penefit of the plaintiffs, and that the plaintiffs have a 
lien upon aud a right to such bonds, and that the de- 
fendants account to the plaintiffs for the bonds, etc. 
This action was brought on the 16th day of April, 1884. 
The'answer, among other things, alleges that the cause 
of action did not accrue within six years prior to the 
commencement of the action. The trial court sus- 
tained this defense and dismissed the complaint. This 
action was brought against the defendants’ testator, 
John Elliott, who alone was served with process. The 
other defendants were the surviving partners of Riggs 
&Co. Inthe month of June, 1873, one Augustin R. 
McDonald entered into an agreement with the plain- 
tiffs by which they were to aid him in the prosecution 
ofaclaim which he then had pending before the mixed 
commission on British and American claims, under 
the treaty of May 8; 1871, for the value of a large quan- 
tity of cotton. Under the agreement the plaintiffs 
were to receive, as compensation, a sum equal to 
twenty-five per cent on aay amount that was allowed 
on the claim, which was to be made a lien thereon, 
and upon any draft, money or evidence of indebted- 
ness which might be paid or issued thereon. In the 
month of September, 1873, an award was made upon 
the claim for the sum of $197,190 in gold, to be paid by 
the government of the United States. In October, 
1874, the plaintiffs filed their bill in equity in the Su- 
preme Court of the District of Columbia, against Mo- 
Donald and one White, to whom McDonald had as- 
signed the award, in which bill the plaintiffs asked to 
have their claim established at the sum of $49,297.50 in 
gold, and that it be declared a lien upon the claim, and 
upon the certificate of the amount allowed thereon, and 
apon all moneys which might become due in respect 
thereto. In February, 1875, an order was made, by con- 
sent of the parties, under which one-half of the award 
wai paid over to White under the assigument made 
tohim by McDonald, and the other half of the award 
was paid over to George W. Riggs, as receiver, for him 
to hold subject to the claims, liens and rights of the 
plaintiffs, and of one Phelps, as assignee, to be deter- 
mined by the court. Riggs, as receiver, under an order 
of the court, invested the funds so received by him in 
3-65 bonds of the District of Columbia. The defend- 
ants in that action having demurred to the bill of com- 
plaint, the Supreme Court of the District of Columbia, 
on the 24th day of June, 1875, made a decree, in and 
by which it was ordered, adjudged and decreed that 
the demurrer be sustained, and that the bill be dis- 
missed, with costs; and on the 28th day of June there- 
after, the same court made another decree, in which 
the receiver was directed to pay the funds belonging to 
the case,in his hands, to the defendants MoDonald 
and White, and that thereupon the receiver should be 
discharged. McDonald thereupon applied to Riggs, 
the receiver, for a surrender and delivery to him of 
the bonds held by Riggs, as receiver; and thereupon 
Riggs, the receiver, made personal application to the 
judge holding the court at which the decree was made, 
for instructions as to the delivery of the bonds to Mc- 
Donald, and was informed by the judge that the de- 
livery should be made. Thereupon Riggs, the receiver, 
did deliver the bonds to McDonald. Upon the same 
day McDonald sold the bonds to the firm of Riggs & 
Co., of Washington, of which firm George W. Riggs, 
the receiver, and John Elliott, the defendant in this 
action, were members. The firm of Riggs & Co. paid 
full market value for the bonds, and thereafter took 
them to the treasury of the United States, and sur- 
rendered them to the treasury department; and sub- 
sequently other and new bunds were issued in their 

to the firm of Riggs & Co., and thereafter, and in 
the month of December, 1875, the firm of Riggs & Co. 
sold the reissued bonds in the market, and the same 








parted from out of their possession, and were dis- 
Persed among the purchasers thereof. Appeals having 


been taken from the decrees sustaining the demurrer, 
and directing the receiver to deliver the funds over to 
the defendants, the General Term of the Supreme 
Court of the District of Columbia, on the 4th day of 
March, 1876, made a decree reversing the judgments 
or decrees of the 24th day of June, 1875, and the 28th 
day of June, 1875, and ordered that the cause be re- 
manded to the Special Term, with leave to the de- 
fendants to answer the complainant’s bill. The de- 
fendants in that action having answered, the court, on 
the 5th day of May, 1876, made a further order, requir- 
ing the defendants in that action to pay into court the 
sum of $49,297.50 in gold, and subsequently the defend- 
auts in that action were adjudged guilty of acontempt 
in having failed to obey such order, and as punish- 
ment therefor, their answer was stricken out, and re- 
moved from the files of the court. Thereafter, and on 
the 12th day of February, 1878, the court made an 
order that the bill of complaint of the plaintiffs in that 
action be taken pro confesso against the defendants, 
and on the 17th day of April thereafter, a decree absvu- 
lute was made, in which it was adjudged and decreed 
that the defendants McDonald and White pay to the 
complainants the sum of $49,297.50 in gold, and that 
the complainants have a lien upon the claim of Au- 
gustin R. McDonald against the United States, as 
awarded by the mixed commission on British and 
American claims, and upon any draft, money, evi- 
dence of debt, or the proceeds thereof, with legal in- 
terest from that day. 

The first question which it becomes necessary for us 
to determine’is as to the nature of the remedy or the 
kinds of relief that the plaintiffs have against the de- 
fendants. In considering this question, we shall as- 
sume that the lien of the plaintiffs extended to the 
bonds in the hands of Riggs & Co.; that firm having 
purchased them pendente lite, with knowledge of tbe 
fact that they were the subject of litigation. We shall 
assume, further, that the original bonds having been 
surrendered to the treasury department, and new ones 
issued in the place thereof, that the lien of the plain- 
tiffs extended to such reissued bonds. The referee has 
found as a fact that they were non-negotiable. It is 
therefore possible that the plaintiffs could follow the 
bonds into the hands of purchasers in good faith, 
without notice of the lien, and still maintain their 
lien. But the plaintiffs having sold them in open mar- 
ket to strangers, it would doubtless, be difficult, if not 
impossible, to trace them, and the lien must therefore 
be deemed as practically terminated or destroyed. 
The firm of Riggs & Co. sold the bonds in the market 
for full value, and received the money therefor. That 
firm was the owner of the bonds, but held them sub- 
ject to the lien of the plaintiffs, and having practically 
destroyed the lien by making it difficult or impossible 
for the plaintiffs to pursue the bonds further, must be 
held liable to the plaintiffs, in some form. In this ac- 
tion the plaintiffs seek relief in equity. In their com- 
plaint they allege that they had no knowledge of the 
purchase of the bonds by Riggs & Co. until the 17th 
day of June, 1878. Aside from the statute of limita- 
tions, we shall not question the right of the plaintiffs 
to maintain this action, although it is now apparent 
that no equitable relief can be granted; for the rule 
doubtless is that where a party, in good faith, without 
knowledge of the happening of the event which ren- 
ders equitable relief no longer possible, brings his ac- 
tion for such relief, equity will retain jurisdiction, and 
award him the damages he may be entitled to. But 
if he brings an action for equitable relief with knowl- 
edge of the fact that such relief is no longer possible, 
the complaint will, ordinarily, be‘ dismissed, and he 
will be remitted to his remedy at law. Hatch v. Cobb, 
4 Johns. Ch. 559; Kempshall v. Stone, 5 id. 193; Morss 
v. Elmendorf, 11 Paige, 287. 

If therefore the plaintiffs brought the action in good 
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faith, believing that the bonds were in the ' possession 
of Riggs & Co., without knowledge of the fact that 
they had been sold and disposed of, a court of equity 
may properly retain jurisdiction of their action to 
award them such relief as they are entitled to. But 
what relief can they have? The bonds are gone, and 
can be no longer reached. Prior to the sale of the 
bonds, Riggs & Co. were under no obligation to the 
plaintiffs, and no judgment in personam could be re- 
covered against them. They held the bonds subject 
to the lien. But after the sale the relation of the par- 
ties was ‘changed. The bonds were converted into 
money, and Riggs & Co. held the money in the place 
of the bonds, and having the money, must account to 
the plaintiffs for the value of their lien. But the lien 
only covered a portion of the bonds. It did not cover 
their entire value, and consequently only a portion of 
the money received upon the sale could be claimed by 
the plaintiffs. But this portion cannot be separated 
or identified from the rest of the money, so that we 
cannot determine that the lien attached to any puar- 
ticular part or portion of the money received; and it 
does not appear that it has ever been kept separate 
and distinct from other moneys, so that any particular 
fund or money can be proceeded against inrem. We 
must therefore treat it as money had and received, for 
which Riggs & (o. are liable to account to the plain- 
tiffs for the value of their lien. It consequently ap- 
pears to us that the only relief that could be given 
would bea money judgment for the amount of the 
lien. Might not this relief have been obtained by an 
action at law? ‘The defendants had an interest in the 
bonds as owners. The plaintiffs had an interest in 
them as lienors. Both parties were interested. They 
were not tenants in common, or joint owners, and yet 
their relations after the sale were in some respects 
similar to a case where one joint owner had disposed 
of the entire property, and had received the proceeds 
thereof. It may have been disposed of under circum- 
stances which would constitute a conversion, or it 
may have been disposed of under circumstances in 
which the seller recognized the joint ownership, and 
received the proceeds as the agent or trustee of such 
joint owner. In either case, the joint owner had the 
right to treat the sale as made for his benefit and on 
his account, and recover in an action of assumpsit the 
amount of his interest. Riggs & Co. sold the bonds in 
the open market to strangers, for full value, under cir- 
cumstances making it difficult, if uot impossible, to 
further trace them. The plaintiffs’ lien was thereby 
made unavailable, and was in effect destroyed. Riggs 
& Co. having received the full value, must be deemed 
to have received the plaintiffs’ interest, and to hold 
it for and on their account. It might be called a con- 
structive trust, or perhaps it would be more accurately 
described as analogous to a trust in which the law im- 
plied a promise to pay, and an action in assumpsit 
would lie therefor as for money had and received. 
Pierson v. McCurdy, 33 Hun, 520; affirmed, 100 N. Y. 
608; 3 Pom. Eq. Jur., § 1224. 

It is also contended that the transfer of the bonds 
destroyed the plaintiffs’ lien, and that an action on 
the case for such destruction could be maintained. 
Yates v. Joyce, 11 Johus. 136; Lane v. Hitchcock, 14 id. 
213; Van Pelt v. McGraw, 4 N. Y. 110; Manning v. 
Monaghan, 23 id. 539; Hale v. Bank, 49 id. 626; 64 id. 
555; Husted v. Ingraham, 75 id. 259. But we do not 
care to consider this question, for under our views of 
the case, it becomes unimportant. Our conclusions 
are, that if an action in equity can be maintained at 
all, it can be only for a money judgment to the amount 
of the plaintiffs’ claim, and that an action at law may 
be maintained for the same relief, and that the 
remedies are concurrent. Prior to the adoption of the 
Code of Procedure, it was provided by the Revised 
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Statutes, that ‘‘ whenever there is a concurrent jurig. 


diction in courts of common law and in courts of 
equity of any cause of action, the provisions of this 
title limiting a time for the commencement of a guit 
for such cause of action, in a court of common law, 
shall apply to all suits hereafter to be brought for the 
same cause in the Court of Chancery.’ 2 R. 8, 301 
The adoption of the Code did away with this provision 
of the statute, but it was not intended to change the 
law in this respect. The Court of Chancery has beey 
abolished, and it was not necessary to continue this 
section in the Code, for the provisions of the Code 
were so framed as to include all actions not excepted, 
and prescribed uniform rules declaratory of the time 
within which they might be brought; and the limits. 
tions of actions in equity follow that prescribed in ag. 
tions at law of concurrent jurisdiction, where the 
remedy at law is complete and effectual. Pierson y, 
McCurdy, supra ; Butler v. Johnson, 111 N. Y. 204. 

The trial court and the General Term appear to have 
reached the conclusion that the plaintiffs’ lien wag 
property, and that the sale of the bonds in the market 
was a destruction of the plaintiffs’ lien, and that it 
constituted an injury to property within the ‘meaning 
of subdivision 3, section 382, Code. We do not con 
sider or question these conclusions, for if we are right 
in the view which we have taken, that there was an 
implied promise to pay, and than an action in assump 
sit would lie thereon, the case would be controlled by 
subdivision 1, section 382, which prescribes a limite 
tion of six years in an action upon a contract, oblige 
tion or liability, expressed or implied, except a judg- 
ment or sealed instrument. There is no pretense that 
this case is brought within the exceptions mentioned. 
It consequently remains to be determined as to when 
the statute commenced torun. Ordinarily, an action 
for money had and received accrues as soon as the de 
fendant has received the money. It is contended 
however that in this case no cause of action accrued 
to the plaintiffs until they obtained their decree in 
their action against McDonald and White in the 8u 
preme Court of the District of Columbia, which was 
on the 17th day of April, 1878. But we do not under 
stand that the plaintiffs’ lien was created by the de 
cree in that action. It was created by the contract 
which the plaintiffs made with McDonald to prosecute 
his claim before the commission, and has existed ever 
since by virtue of that contract. When the money 
was paid over to the receiver, to be invested in bonds, 
the lien was, by the contract aud agreement of the 
parties, transferred to such bonds. The decree of the 
court adjudged and determined that there was such 
contract and lien existing. It was not necessary for 
the plaintiffs to delay the bringing of this action until 
that action was determined. They were at ‘liberty to 
prosecute the defendants immediately upon their dit 
posing of the bonds. All the facts in reference to the 
making of the contract, the obtaining of the award, 
and the existence of the lien, could have been shown 
in this action as well asin that. It is possible that the 
plaintiffs would have been prejudiced by the decrees 
entered upon the sustaining of the demurrer, during 
the time that those decrees were in force, unrevé 
But those decrees were reversed on the fourth day of 
March, 1876, more than eight years before the com- 
mencement of this action. The plaintiffs claim that 
they did not know of the sale, but ignorance of the 
fact that they had a cause of action against the de- 
fendants does not prevent the running of the statute 
in cases of this character. The provisions of subdivis- 
ion 5 of the section of the ‘Code under consideration 
have no application to actions brought upon im 
contracts to pay. 

We are consequently of the opinion that the statute 
of limitations had run at the time this action wa 
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prought, and that the judgment should be affirmed, 
with costs. 

* FouteTt, C. J., aud Brown, J., concur. 





INSURANCE — CONDITIONS — MORTGAGE — 
TENDER. APPEAL — RECORD. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JAN. 14, 1890. 


HALPIN v. PHENIX Ins. Co.* 

A building, insured as a morocco factory, vacated by the 
tenants, and its key given to the owner’s renting agent, 
who visits it occasionally, is unoccupied, within the mean- 
ing of a clause in the policy making it void if the building 
becomes vacant or unoccupied. 

A tender of the amount due on a mortgage debt is not invali- 
dated by being conditioned upon the mortgage being sat- 
isfied, since the condition is one which the mortgagee, on 
being paid, is bound to perform. 

Astatement that all the evidence is contained in the case is 
not essential to present for review in the Court of Appeals 
a finding alleged to be unsupported by evidence, such a 
finding being a ruling upon a question of law. 


PPEAL from a judgment of the General Term of 
the Second Judicial Department, affirming a judg- 
ment entered upon the decision of the Special Term. 
The action was to compel the defendant to execute 
and deliver to the plaintiff a satisfaction of a mortgage 
executed by the plaintiff and his wife to the East 
Brooklyn Savings Bank, and subsequently assigned to 
defendant, and to deliver up the bond secured by said 
mortgage. The defendant had issued a policy of in- 
surance for $2,500 to the plaintiff upon the building on 
the mortgaged premises, which contained a condition 
making it void in case said building became vacant or 
unoccupied without the consent of the company, which 
policy was assigned to the mortgagee. The mortgagee 
also held a policy for like amount in the Williams- 
burgh City Fire Insurance Company. The buildings 
were destroyed by fire on January 4, 1884, and soon 
thereafter the Williamsburgh company paid the 
amount of its policy to the mortgagee; and such 
amount was indorsed upon the mortgage. The defend- 
ant refused to pay its policy, on the ground that at the 
time of the fire the buildings were unoccupied, and on 
oraboat April 17, 1884, took from the mortgagee an as- 
signment of the bond and mortgage held by it, paying 
therefor the sum of $2,585.63. On December 31, 1884, 
the plaiutiff, claiming that he was entitled to have 
credited on the bond and mortgage the amount of the 
Policy issued by defendant, tendered to it the sum of 
$100 for interest and expenses incurred in and about 
the assignment, and demanded that defendant deliver 
tohimthe bond and mortgage, and execute and de- 
liver to him a satisfaction of the mortgage, which de- 
fendant refused todo. The trial court found as a fact 
that at the time of the fire the insured premises were 
in charge of, and in the occupancy of, the plaintiff,” 
and gave judgment for the plaintiff. 


H.C. M. Ingraham, for appellant. 
N. C. Moak, for respondent. 


* J. The appellant excepted to the finding 
roped the insured property at the time of the fire was 
os ie Occupation of the plaintiff,” and asks this court 
review that finding, on the ground that it is with- 
out evidence tending to sustain it. It is claimed by 
Tespondent that that question is not reviewable 
for the reason that the case coptains no state- 
Ment that all the evidence given on the trial is con- 


* Reversing 42 Hun, 655. 





tained within it, and cites Porter v. Smith, 107 N. Y. 
531, in support of his contention. In the case cited it 
was sought to have the General Term review a finding 
of fact made upon conflicting testimony, and this the 
General Term refused to do, in the absence of a state- 
ment in the case that it contained all the evidence 
given on the trial; and this court sustained that rul- 
ing. The case has no application to the question now 
presented, as a finding without evidence to sustain itis 
a ruling upon a question of law (Code, § 993), while a 
finding upon conflicting testimony is a ruling upon a 
question of fact ¢id., § 992). This court reviews rulings 
upon questions of fact on appeals from judgments en- 
tered upon reports of referees, or on decision of acourt 
without a jury, in the single instance of a reversal of 
the judgment by the General Term upon the facts. 
But a finding of fact without evidence to support it has 
always been regarded asa ruling upon a question of 
law, and, if excepted to, presents a legal question re- 
viewable in this court. Mason v. Lord, 40 N. Y. 477; 
Cox v. James, 45 id. 557; Perkins v. Hill, 56 id. 87; Pol- 
lock v. Pollock, 71 id. 137; Sickles v. Flanagan, 79 id. 
224. Under the old Code, exceptions to findings of fact 
were essential to their review upon appeal, whether 
they presented rulings upon questions of fact or rul- 
ings upon questions of law; and it was not necessary 
to their proper presentation to the General Term that 
the case on appeal sbould show affirmatively that it 
contained all the evidence given upon the trial. Per- 
kins v. Hill, 56 N. Y. 87. In the case cited it was held 

that when exceptions were taken to findings of fact, 

and a case made for the purpose of reviewing them, 

that it would be assumed that all the evidence iu sup- 

port of the findings excepted to was inserted in the 

case; that, if any evidence was omitted by the party 

making up the case, it was the duty of the respondent 

to cause to be inserted by amendment all evidence 

which he deemed material to sustain the findings ex- 

cepted to. The new Code made no change in the mode 

of reviewing rulings upon questions of law. Excep- 

tions must now be taken, or the appellate court will 

not review such ruling. §§ 992-997. But, as to rulings 

on questions of fact, exceptions are not, under the 

present Code, permitted, and hence there is nothing to 

notify or warn the successful party of his opponent’s 

intention to ask the appellate court to review such find- 

ing, unless there is a statement in the case on appeal 

that it contains all the evidence; and hence it was de- 

cided in Porter v. Smith, supra, that in the absence of 

such a statement the respondent might rely on the as- 

sumption that there was no intention to ask a review 

of rulings on questions of fact. But, as to rulings on 

questions of law, there is uo need to depart from the 

practice sanctioned in Perkins v. Hill. An exception 
appearing in the proposed case serves as a notice to 

the respondent of an intention to raise the question of 

error in the ruling excepted to, and puts on him the 

responsibility of adding by amendment any needed 

proof upon the particular question, just as a certificate 

that the case contains all the evidence notifies him of 
an intention to review the question of error in find- 

ings of fact based on the allegation of insufficient 

proof. 

I have been unable to find any authority to the effect 
that this court would not review a finding of fact ex- 
cepted to on the ground that there was no evidence to 
support it, unless the case affirmatively showed that it 
contained all the evidence, except the dictum to that 
effect in Cox v. James, 45 N. Y. 557; and this ruling 
must be deemed to be overruled in Perkins v. Hill. 
The learned judge who wrote the opinion in Coz v. 
James concurred in the decision in the case last cited. 
In the recent case of Bedlow v. Dry Dock Co., 112 N. 
Y. 269, the chief judge says: ‘‘ Exceptions to alleged 
findings of fact, when they are unsupported by evi- 
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in this court.’’ In that case there was no certificate or 
statement to the effect that the case contained all the 
evidence. 

These views lead to the conclusion that a statement 
that all the evidence given on the trial is contained in 
the case is not essential to present for review in this 
court a finding alleged to be without evidence to sus- 
tain it. The appellant is therefore correct in his claim 
that the finding excepted to is properly before the court 
for review, and we must assume that all the evidence 
introduced on the trial bearing upon the fact of occu- 
pancy has been inserted ip the case. 

We think the evidence does not justify the conclu- 
sion that the premises, at the time of the fire, were oc- 
cupied, within the meaning and contemplation of the 
parties to the contract. The property is described in 
the policy as “ occupied as a morocco factory.’’ Manu- 
facturing business was carried on there until July pre- 
vious to the fire. The plaintiff lived in Newark, N. J., 
and he testified that he received rent up to July, and 
after that no business was carried on there. All the 
machinery remained on the property; but the build- 
ing was closed and locked, and was in the hands of Ed- 
ward Falkner, as ageut for the plaintiff, for rent. Falk- 
ner had a key, and made frequent visits to the 
property, sometimes to show it to applicants who came 
to rentit. John Halpin lived next door, and was a 
watchman there; but at what time or how often he 
visited the property does not appear. The plaintiff had 
not visited the building within a month preceding the 
fire, which occurred on January 4, 1884. It has been 
decided that a dwelling-house, to be in astate of occu- 
pation, must be the customary abode of human beings; 
not absolutely and uninterruptedly continuous, but 
the house must be the place of usual return and habit- 
ual stoppage. Herrman v. Insurance Co., 85 N. ¥. 
162; Cummins v. /Jnsurance Co., 67 id. 260. It was not 
in the contemplation of the parties to the contract un- 
der consideration that the building insured should be 
the house or place of abode of any person; and the de- 
cisions relating to similar provisions in policies upon 
dwellings are not material, except to show, that while 
a dwelling-house will not be regarded as occupied un- 
less it is the home or dwelling-place of some person, 
yet temporary absence, leaving the property fora short 
period unoccupied, will not be regarded as a breach of 
the condition, while absence for a fixed, definite pe- 
riod, even with an intention to return and occupy the 
property, will violate the condition, and render the 
policy void. 

Thus, in Johnson v. Insurance Co., 39 Hun, 410, a 
temporary absence of eight or ten days before the fire 
was held not to violate a condition similar to the one 
we are considering; and in Paine v. /nsurance Co., 5 
Thomp. & C. 619, it was said: ‘ [t is not necessary that 
some person should live in it every moment during the 
life of a policy, * * * but there must not be a ces- 
sation of occupancy for any considerable portion of 
time.”’ 

In Herrman v. msurance Co., supra, it was held that 
a dwelling-house which was the summer residence of 
the plaintiff was not occupied, within the meaning of 
the parties, during the winter months, although a 
farmer living on the plaintiff's farm, or some member 
of his family, visited the house regularly once a week, 
and plaintiff and his wife made fortnightly visits, but 
did not remain over night. 

Whitney v. Insurance 'Co., 72 N. Y. 118, is a case of 
insurance upon a saw-mill operated by water-power, 
where the policy was to be voidif the premises became 
‘* vacant and unoccupied.’’ No sawing had been done 
for sixteen or eighteen days before the fire; but there 
were logs at the mill which the plaintiff intended to 
saw. Lumber was piled in the yard, and a small quan- 
tity was in the mill, from which, up to the time of the 
fire, sales were made. The suspension of work was 





temporary, and the condition was held not to hayg 
been violated; the court saying: ‘‘ Delays and inter. 
ruptions incident to the business of conducting a say. 
mill, although involving a temporary discontinuangg 
of the active use of the mill for sawing purposes, would 
not, we think, make the mill ‘ vacaut and unoccupied, 
witbin the meaning of the policy. * * * The eri. 
dence would not have justified the finding that the 
plaintiff had abandoned, or intended to abandon, the 
use of the mill.”’ 

In Lead- Works v. Insurance Co., 2 Fed. Rep. 488, the 
works had been stopped for five days before the fire, 
but were still used for storage and delivery of goods re. 
quiring daily visits of one or more persons. It wassaid 
by the court that “ the condition avoiding the policyit 
the premises ‘ became unoccupied’ without the con 
sent of the company muat likewise refer to something 
more than a mere temporary suspension of work ing 
mill.” 

Keith v. Insurance Co., 10 Allen, 228, was a case of 
insurance on a trip-hammer shop, the policy contain- 
ing a condition making it void in case the building re- 
mained unoccupied for thirty days without notice; 
and it was held that ‘it was not sufficient to consti- 
tute occupancy that the tools remained in the shop, 
and that the plaintiff's son went through the shop al- 
most every day to look around, and see if things were 
right, but some practical use must have been made of 
the building.’”’ This case was followed in Ashworthy. 
Insurance Co., 112 Mass. 422, a case of insurance upon 
a house and barn; the court saying that ‘‘ ‘ occupancy,’ 
as applied to such buildings, implies an actual use of 
the house as a dwelling-place, and such use of the barn 
as is ordinarily incident to a barn belonging to an oc 
cupied house, or at least something more than a useof 
it for mere storage.”’ 

This citation of authorities is sufficient to show that 
to constitute occupancy of a building used for manu- 
facturing purposes there must be some practical useor 
employment of the property. Its use as a place of 
storage merely is not sufficient. The condition against 
non-occupancy must be construed and applied in ref- 
erence to the subject-matter of the contract, and of the 
ordinary incidents attending the use of the insured 
property. The insurer has a right, by the terms of the 
policy, to the care and supervision which is involvedin 
the use of the property contemplated by the parties at 
the time of entering into the contract. Thus, as has 
been said, a policy on a church would not be deemed 
violated from non-occupation because it was only used 
on Sundays; nor would a school-house be deemed un- 
occupied during vacation time; nor a manufactory dur- 
ing suspension of business at night, or on Sundays or 
holidays, or from breakage of machinery, or from any 
other temporary cause, because these periods of nol- 
occupation are incident to the uses of the property, 
and in contemplation of the parties to the contract. 
But in this case there was a total and absolute suspet- 
sion of business. The tenants who had used the prop 
erty had moved away, and the property was placed in 
the hands of an agent for rent. The owner was seek- 
ing for it new uses and new occupants. There isnoth- 
ing in the evidence to indicate that the business of 
manufacturing leather would necessarily be resumed 
by any one; but, even if it was intended to rant it for 
such purpose only, it was at the time of the fire aban- 
doned as a place of business, and without practical use 
or employment, and the insurer was therefore deprived 
of the care which would have been exercised over the 
property had it been soemployed. Under such ciroum- 
stances, we think it was “unoccupied,” within the 
meaning of the policy. That this interpretation w# 
the one understood by the parties finds strong 00t 
roboration in the fact that Falkner, the agent, was 00 
tified by the Williamsburgh company that the property 
was unoccupied, and, under a similar condition in the 
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policy issued by that company, obtained its consent 
that the “ buildings remain unoccupied commencing 
from November 1, 1885,”” and paid an additional pre- 
mium for such consent. These views must lead to a 
reversal of the judgment; but, inasmuch as upon an- 
other trial other evidence may be produced, it is 
deemed proper to refer briefly to the other points 
raised by the appellant. 

It is claimed that the tender was not effectual to en- 
title plaintiff to the judgment, for the reason that it 
was conditioned on the execution by defendant of a 
satisfaction of the mortgage. The cases cited by the 
learned counsel for the appellant do not sustain this 
claim. The distinction must be observed between 
cases in which terms are added not embraced in the 
contract, or which the acceptance of the tender would 
cause the creditor-to admit, and those in which the 
conditions are such as the debtor, on payment of the 
debt, has a right to insist upon, and to which the cred- 
itor has no right to object. In the first class are all 
cases in which the tender is made on conditiou that it 
pay or extinguish the debt. The acceptance of such a 
tender binds the creditor, and compels him to admit 
that the sum tendered is the whole amount due, and 
eatops him from asserting the contrary. This distinc- 
tion is tersely stated by Lord Denman in Bowen v. 
Owen, 11 Q. B. 130, as follows: ‘‘All persons who make 
atender in form do so for the purpose of extinguish- 
ing the debts. If, in tendering for that purpose, they 
merely propose that the creditor shall take the sum 
offered, aud leave it open to him to persist in his claim 
for more, such a tender is free from objection; but if 
a party says, ‘I will not pay this money unless you give 
a receipt for it as the whole amount due,’ that is nole- 
galtender.” Of this class of cases are Noyes v. Wyck- 
of, 114 N. Y. 204; Bank v. DeGrauw, 23 Wend. 342; 
Wood v. Hitchcock, 20 id. 47, and the English cases 
cited in the opinion. But where there is no dispute as 
to the amount of the debt a tender may always be re- 
stricted by such conditions as by the terms of the con- 
tract are conditions precedent or simultaneous to the 
payment of the debt, or proper to be performed by the 
party to whom the tender is made. Wheelock v. Tan- 
ner, 39 N. Y. 481; Cass v. Higenbotam, 100 id. 253; 
Saunders v. Frost, 5 Pick. 259; Bank v. Fant, 50 id. 474; 
Cutler v. Goold Co., 43 Hun, 516; Bailey v. Buchanan 
Uo., 115 N. Y. 297; Smith v. Rockwell, 2 Hill, 482. In 
the case first cited the condition was that a mortgage 
should be discharged. In Cass v. Higenbotam the con- 
dition was that certain diamonds deposited as collat- 
eral to the debt should be returned. In Saunders v. 
Frost a release was demanded. In Bank v. Fant it was 
held that a demand of payment of a promissory note 
Without an offer to return collateral securities was in- 
sufficient to charge an indorser. In Smith v. Rockwell 
it was held that a maker or indorser is not bound to 
pay a negotiable promissory note without receiving it 
as his voucher. In Cutler v. Goold Co. it was held that 
the plaintiff was justified in requiring that certain ne- 
gotiable notes given to defendant, and not due, should 
be delivered up to him as a condition of parting with 
the money tendered. And in Bailey v. Buchanan Co. 
it was recently held by this court that the obligee of a 
bond, having the option to redeem, has a right to de- 
mand as a condition of payment the surrender of the 
bond, and all the coupons in the holders’ possession. 
In all these cases the party making the tender had a 
legal right to insist as a condition of payment that the 
igang the tender was made do the things de- 
sane ~ and, for that reason, coupling such condition 
het. ceptance of the tender did not destroy its 


oe debtor who has transferred securities as collateral 
—, debt has a legal right, upon payment of the debt, 
a ve such collaterals reassigned to him; and a ten- 

of the debt is not destroyed by making it a condi- 








tion of its acceptance that the creditor transfer the col- 
laterals to him, because that condition is one the 
debtor has a right to insist upon, and the creditor no 
right to refuse. So a mortgagor who pays a bond and 
mortgage has a legal right to have the mortgage satis- 
fied on the record. In no way except by a certificate 
of the holder of the mortgage can that result be ac- 
complished. It is within the terms of the contract be- 
tween the parties, and is a thing which, on payment of 
the debt, the mortgagee is under an obligation to do, 
and one which a court of equity would compel him to 
do. It isa condition therefore which the mortgagor 
has aright to attach to the tender of the debt, and does 
not destroy its effect. The tender found by the trial 
court was therefore sufficient. 

It was incumbent upon the plaintiff to keep his ten- 
der good, and, upon the commencement of the action, 
to have deposited the money in court. The effect of 
the tender is to stop interest and prevent costs; and 
to be effectual for such purpose it must be kept good 
by the debtor, and whenever he seeks to make it the 
basis of aflirmative relief it must be paid into court, 
where the creditor can get it, and that fact must beal- 
leged in the pleadings. It then becomes the creditor’s 
money, and the debtor cannot dispute his right to it. 
Becker v. Boon, 61 N. Y. 322; Tuthill v. Morris, 81 id. 
100; Sheriden v. Smith, 2 Hill, 538; Storer v. McGaw, 
11 Allen, 527. No objection was taken in the answer 
to the failure to allege a payment into court; and we 
think that act could, in the absence of any objection 
in the pleadings, have been performed on the trial; 
and, as no objection was taken at the trial, the assump- 
tion must now be that it was performed. Opportunity 
was there given for objections, and when none are 
made, and the party whose duty it is to object remains 
silent, all reasonable intendments will be made by the 
appellate court to uphold the judgment. Jencks v. 
Smith, 1 N. Y. 90; Ford v. Monroe, 20 Wend. 210; Car- 
man v. Pultz, 21 N. Y. 547. We cannot therefore as- 
sume that an act so essential to the relief sought by 
the plaintiff was not performed. The judgment should 
be reversed, and a new trial granted, with costs to 
abide the event. 


BRADLEY, HAIGHT and PARKER, JJ., concur; Pot- 
TER, J., concurs in result; FoLuett, C. J., and VANN, 
J., dissent. 


—_——__>__— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL — BOND — FORECLOSURE OF MORTGAGE.— 
Under Code of Civil Procedure of New York, section 
1331, which provides that an appeal from a judgment 
directing the sale or delivery of possession of land 
shall not stay execution unless the appellant gives 
bond to commit uo waste, and to pay for use and oc- 
cupation in case of affirmance, and also provides that 
in case of a mortgage foreclosure a bond conditioned 
for the payment of any deficiency that may occur at 
the sale is sufficient, a bond against waste, and for 
the value of the use and occupation, is sufficient to 
stay proceedings on appeal from a decree of mortgage 
foreclosure without any covenant to pay the defi- 
ciency. Jan. 31, 1890. Werner v. Tuch. Opinion per 
Curiam. Affirming 5 N. Y. Supp. 219. 





RESETTLEMENT OF CASE.—Where it appears 


from plaintiffs affidavit, and from the papers in 
the case, that a requested instruction was first marked 
** Refused,’’ and was again refused in open court after 
the conclusion of the charge, plaintiff is entitled to 
have the case settled on appeal so as to show that the 
request was refused, though the justice states that he 
supposed he marked an assent to all the requests, and 
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passed back the paper in silence, and then charged the 
jury, plaintiff's attorney making no objection to the 
charge, as this is not inconsistent with the marking of 
the request as ** Refused,” and the refusal to give it 
after the charge; it further appearing from an affidavit 
of defendants’ counsel that plaintiff's attorney did read 
some requests in writing after the charge. Jan. 31, 
1890. New York Rubber Co. v. Rothery. Opinion by 
Gray, J.; Ruger, C. J., dissenting. Reversing 6 N. Y. 
Supp. 954. 


ASSIGNMENT FOR CREDITORS—ACTION BY ASSIGNEE 
—SET-OFF.—(1) In an action by the assignee of an in- 
solvent debtor to foreclose a mortgage, the defendant 
may offset a debt due him from the insolvent, though 
at the time of the assignment the mortgage upon 
which plaintiff sues was not due. It is not claimed 
that this offset comes within the statute in regard to 
offset, where it would be allowed in a court of law. It 
is allowed upon equitable principles by a court of equity 
for the furtherance of justice, and in carrying out what 
such a court states is one of the principles which guide 
it, viz.: The principle of offsetting cross-demands 
against each other, in which, as it is stated, there is a 
natural equity. This case cannot be distinguished in 
principle from that of Rothschild v. Mack, 115 N. Y. 1. 
In that case the debt to the insolvent was not due at 
the time of the assignment, and still it was held that 
the debt due from the insolvent at the time of the as- 
signment was properly offset against the debt to him. 
It was in that case stated that it has been frequently 
held, that as to the right of set-off in equity, the fact 
that the debt owing to the insolvent is not due when 
he makes the assignment is entirely immaterial. The 
cases of Lindsay v. Jackson, 2 Paige, 581, and Smith v. 
Felton, 43 N. N. 419, are cited in support of this propo- 
sition. Chance v. Isaacs, 5 Paige, 592, is distinguished, 
and it is seen that in that case the mere fact that the 
debt to the insolvent was not due would have fur- 
pished no excuse for refusing an offset. The cases cited 
by the learned judge at General Term are not, we 
think, in point. They are Bradley v. Angel, 3 N. Y. 
475; Myers v. Davis, 22 id. 492; Martin v. Kunzmuller, 
37 id. 397; Jordan v. Bank, 74 id. 470; Munger v. Bank, 
85 id. 580. In most of those cases it was a debt from 
the insolvent to the party desiring to avail himself of 
the offset that was not yet due. The distinction is of 
course very obvious. Tv allow a set-off against au es- 
tate of an insolvent by setting off a debt from that es- 
tate, not yet by the terms of the contract due, as 
against a debt then immediately due to the estate, is 
to effect a change in the contract between the parties, 
aud in the most vital and material portion of it, in or- 
der to meet, as is stated by Judge Gardiner, a sup- 
posed equity arising from matters ex post facto. 
Whether it be equitable or not, the power of a court 
might well be doubted to absolutely change a contract 
entered into by the parties, without the consent of the 
one who was to make the payment at the time and in 
the manner prescribed by the contract. But where a 
debt is due from the insolvent, and it is a debt from 
the other party to the insolvent which is not due, the 
court does not change the contract against the will of 
the parties, but it simply takes the waiver of the debtor 
whose debt is not yet due, and by his consent and at 
his request treats it as due at onee. Where the insol- 
vent holds a demand against his creditor, not due, he 
has no right to retain itas an investment. Id. All of 
his estate is to be used at once for the payment of his 
debts, and the party who owes the debt which has not 
yet matured, under the circumstances of the insol- 
vency, and where third persons are not injured, has the 
right, if he desire it, to treat his obligation to the insol- 
vent as due at once, and therefore, if the insolvent’s 
debt to him is also due, he has the right to offset the 
two demands. The case of Richards v. Village of Un- 
ion, 48 Hun, 263, cited by the learned judge in his opin- 
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iou, was, we think, wrongly decided, because it re. 


fused a set-off of the debt due by the insolvent, at the 
time he made the assigument, simply because the debt 
from the village to the insolvent was not then dug, 
The very fact of the insolvency gave to the party to 
whom the insolvent owed the debt the right to regard 
his own debt to the insolvent as due at once, and to 
offset the two debts against each other. (2) Where the 
debt sought to be offset consists of a certificate of de 
posit, the defendant’s rights to have the same offset 
cannot be defeated by the fact that it had not been pre. 
sented to the insolvent, and payment demanded, prior 
to the assigument. (3) Nor can defendant’s right to 
an offset be defeated on the ground that he has already, 
by an action at law, recovered a judgment on hisclaim 
against the insolvent subsequent to the assignment, 
Jan. 14, 1890. Richards v. La Tourette. Opinion by 
Peckham, J. Reversing 6 N. Y. Supp. 937. 


ASSIGNMENT FOR CREDITORS — DELIVERY OF DEED 
—ACTIONS BY ASSIGNEE.—(1) Under Laws of New York 
of 1877, chapter 466, section 2, relating to assignments 
for the benefit of creditors, and providing that the 
assent of the assignee, subscribed and acknowledged 
by him, must appear in writing embraced in or in 
dorsed upon the instrument, actual delivery of the 
deed of assignment is essential to render it operative 
to pass title. (2) In an action by an assignee to re 
cover goods taken under execution, it is not competent 
for the defendant to introduce in evidence the ac- 
counts of sales made by the auctioneer who sold the 
goods, for the purpose of showing the value. Churech- 
man v. Lewis, 34 N. Y. 444. Dec. 20, 1889. Mellhargy 
v. Chambers. Opinion by Danforth, J. Reversing 4 
N. Y. Supp. 698. 


ATTACHMENT-—AFFIDAVIT—SOURCES OF INFORMA- 
TION.—(1) Under the Code of Civil Procedure of New 
York, section 636, requiring an affidavit for attach- 
ment, in actions to recover damages for breach of con- 
tract, to show that the plaintiff is entitled to recovera 
sum stated therein over and above all counter-claims 
known to him, it is sufficient to allege the existence of 
a cause of action, that the amount of plaintiffs’ claim 
in the action is $817.13 and interest from June 11, 188, 
over and above all counter-claims and set-offs known 
to deponent; setting forth as the grounds of the cause 
of action that on January 13, 1888, and between that 
date and May 18, 1888, plaintiffs sold and delivered to 
defendant groceries to the amount of $420.46, includ- 
ing interest, which defendant failed to pay; that on 
February 18, 1888, defendant executed his promissory 
note to plaintiffs for $389.17 for value received, which 
note is now owned by them. (2) An affidavit for at 
tachment on the ground that defendant had departed 
from the State to defraud his creditors, made on it- 
formation and belief, is sufficient though stating that 
the source of information is affidavits of third persons, 
taken in another proceeding, showing that defendant 
was net found at his home, but had been seen on & 
train going toward Canada, whither it was currently 
reported he had gone. Jan. 28, 1890. Buell v. Van 
Camp. Opinion by Earl, J. Dismissing appeal fromé 
N. Y. Supp. 365. 


BANKS — FORGED DRAFTS — PLEADING.—(1) After & 
bank draft which had been paid to one who held 
it under a forged indorsement was returned to the 
drawer, the latter delivered it to the payee, who de 
manded payment, which was refused, whereupon the 
drawer paid the draft after protest. Held, that the 
drawer had a right of action against the drawee for its 
refusal of payment. In the first place, we must 
the paper as never having been paid by defendant t 
the order of the plaintiff; for the rule is well and long 
established that a forged indorsement does not pass & 
title to commercial paper, negotiable only by indorse 
ment; and payment by the drawee, although in good 
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faith, of s draft so effected, is no payment at all, as to 
the true owner. Graves v. Bank, 17 N. Y. 205. It was 
the defendant’s business to sce to it that its depositor’s 
moneys were expended according to its directions; 
and every expenditure was at the defendant’s risk of 
the direction being valid, and the indorsement convey- 
ing title to the holder genuine. Corn Exchange Bank 
y. Nassau Bank, 91 N. Y. 74, 81. Counsel says the 
proper remedy was to sue for the deposits. That is not 
go. Here the cause of action is the breach of the im- 
plied and conceded contract to pay out the plaintiff's 
fands according to its drafts and order. The remedy 
was tosue for the breach, and to recover against the 
defendant in an amount equal to the amount of the 
plaintiff's drafts which were refused payment. That 
the plaintiff repaid to W. & Co. the moneys they had 
paid toit to obtain these drafts, and thereby reac- 
quired the paper, is wholly immaterial as long as the 
action is not upon the drafts themselves. If the plain- 
tiff was suing upon this paper through a derivative ti- 
tle from W. & Co., it would be a very different ques- 
tion indeed. But the payment back of the moneys to 
W. & Co. established the damage, and its extent, to 
which the defendant’s act subjected the plaintiff. The 
acquisition thereby, and the holding and exhibition of 
the dishonored drafts, are evidences of the facts con- 
stituting the cause of action. In recent cases this court 
has passed upon similar questions as to the rights of 
drawers of checks, to which we may in fact liken this 
paper. In Bank of British N. A. v. Merchants’ Nat. 
Bank, 1 N. Y. 111, the case shows the payment by the 
defendant bank of a check given by the plaintiff bank 
to H., and made payable to her order. Her indorse- 
ment was forged, and the money collected by another 
person. When the facts of the forgery and of the pay- 
ment were discovered, the action was commenced. It 
is true the only defense was the statute of limitations; 
but Earl, J., in his opinion, which was concurred in by 
all the judges, said: ‘‘ When the defendant paid the 
check upon the forged indorsement, it paid its own 
money, and discharged no part of its indebtedness to 
the plaintiff. * * * The plaintiff lost none of its 
rights by receiving, under a mistake as to the facts, the 
check as one properly paid and charged to its account 
by the defendant.” But later, in the case of Viets v. 
Bank, 101 N. Y. 563, this rule was laid down, that “‘ the 
refusal to pay on presentation of the check, which pre- 
sentation is equivalent to a demand of payment, gives 
to the drawer a right of action, in case he has funds in 
the bank to meet the check, and the refusal to pay is 
without his authority.” This doctrine, I find, has the 
distinct support of a decision of the King’s Bench in 
the case of Marzetti v. Williams, 1 Barn. & Adol. 415. 
That was an action by the drawer of a check against 
his bankers for failing to pay it to the payees named 
therein on presentation. The dishonor was through 
some inadvertence of the bankers; and, as a matter of 
fact, the check, being presented the next day, was then 
paid. Lord Tenterden held that the action was main- 
tainable as one founded on the banker’s implied con- 
tract with his customer that he will pay checks drawn 
by him, provided he has moneys of the customer, and 
breach of that contract was created when the de- 
fendants would not pay the check. Nominal damages 
were awarded the plaintiff in that case, though he 
might not have sustained a damage in fact. Justices 
Parke, Taunton and Patteson agreed with Lord Ten- 
terden, holding that it was immaterial whether the ac- 

was, in form, tort or assumpsit. The rule is weli 
Supported in principle as by the authorities, and gov- 
erus this case. The damage to the plaintiff here was 
hot merely nominal, for the dishonor of its drafts, but 
actual, for the amount represented by them, and which 
the plaintiff had to make good to the payees. (2) Ina 
suit on such cause of action, a complaint which, after 
describing the draft, and the proceedings up to protest. 





‘alleges that at the time of defendant's refusal to pay it 


had on deposit enough of plaintiff's money to pay such 
draft, and that by reason of such refusal, plaintiff has 
been compelled to pay the amount due, though seem- 
ing to ground the action upon the draft itself, instead 
of upon the refusal to pay, is sufficient, as containing 
**a plain and concise statement of the facts constitut- 
ing the cause of action,’’ as required by the Code of 
Civil Procedure of New York, section 481. (3) In such 
an action, where the only plea is payment, evidence 
that the plaintiff has made a settlement with the for- 
ger of the indorsement is inadmissible in defense. 
Jan. 28, 1890. Citizens’ Nat. Bank v. Jmporters & 
Traders’ Nat. Bank. Opinion by Gray, J. Affirming 
44 Hun, 386. 


CONSTITUTIONAL LAW—LOCAL LAWS—LEGISLATIVE 
POWERS.—(1) Laws of New York, 1887, chapter 205, en- 
titled ‘‘An act to legalize the acts and proceedings of 
the town board and the town board of auditors of the 
town of Attica, in relation to the erection of a certain 
iron bridge in said town, and the acts and proceedings 
of the annual town meeting of said town held Febru- 
ary 22, 1885, in relation to said bridge, and the acts and 
proceedings of the highway commissioner of said town 
in relation to said bridge,’’ provides that the town 
shall not be required to pay the contract price of said 
bridge, nor the amount audited by said town board 
therefor, but authorizes the contractor to sue the town 
for a reasonable compensation for the bridge. Held, 
that it is not in conflict with the Constitution of New 
York, article 3, section 16, which prohibits the Legis- 
lature from passing any local or private bill having 
more than one subject, which shall be expressed in its 
title. In re Mayor, 99 N. Y. 569. (2) The fact that a 
just claim against a town has been declared invalid by 
the courts, because founded on informal corporate ac- 
tion, does not prevent the Legislature from validating 
the claim by legalizing the defective proceeding. Town 
of Guilford v. Supervisors, 13 N. Y. 143; Cole v. State, 
102 id. 48. Jan. 28, 1890. Wrought Iron Bridge Co. v. 
Town of Attica. Opinion by O’Brien, J. Affirming 2 
N. Y. Supp. 359. 


CONTRACTS—RESTRAINT OF TRADE—RECEIVERS.—(1) 
Plaintiff, a manufacturer of carbons for electric lights, 
entered into a contract with a third person, and other 
carbon companies, whereby the third person was made 
trustee for all the parties thereto for the management 
and control of the business of manufacturing and sell- 
ing carbons. The several companies leased their fac- 
tories to the trustee, and agreed to operate them un- 
der his direction, he to designate the kind of goods to 
be manufactured, fix the prices at which, and persons 
to whom, they should be sold. Atthe time the con- 
tract was made, plaintiff had an outstanding contract 
to furnish carbons to an electric light company, which 
contract was assigned to the trustee, who assumed the 
performance. In performance of the contract the car- 
bons were manufactured and delivered to the electric 
light company, billed in the name of the trustee. Af- 
terward plaintiff repudiated the contract with the trus- 
tee, and refused to continue in the combination. A re- 
ceiver having been appointed for the combination, 
which was insolvent, the electric light company paid 
into court the money due on the carbons delivered to 
it by the trustee. Held, that the fact that the contract 
employing the trustee was illegal as in restraint of 
trade could not be relied upon by the plaintiff in an ac- 
tion against the receiver to recover the amount thus 
paid into court. (2) Plaintiff's repudiation of the con- 
tract after the delivery of the carbons did not consti- 
tute it the vendor thereof. (3) The receiver being the 
representative of the creditors of the combination as 
well as the trustee, his right to the money paid into 
court cannot be defeated on the ground that the trus- 
tee had uo right thereto because of the illegality of the 
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contract. The general rule is well established that a 1 


receiver tukes the title of the corporation or individual 
whose receiver he is, and that any defense which would 
have been good against the former may be asserted 
against the latter. But there is a well-recognized ex- 
ception, which permits a receiver of an insolvent indi- 
vidual or corporation, in the interest of creditors, to 
disaffirm dealings of the debtor in fraud of their rights. 
Gillet v. Moody, 3 N. Y. 479; Porter v. Williams, 9 id. 
142; Curtis v. Leavitt, 15 id. 9, 108. Assuming that the 
trustee could not have recovered of the Brush Electric 
Light Company, for the reasons suggested, it would be 
a very strange application of the docirine that no right 
of action can spring from an illegal transaction which 
should deny to innocent creditors of the combination, 
or to the receiver who represents them, the right to 
have the debt collected, and applied in satisfaction of 
their claim. The just rule of the common law, that 
the courts will not lend their aid to enforce illegal 
transactions at the instance of a party to the illegulity, 
would be misapplied if permitted to be used to prevent 
the recovery and application of the fruits of the trans- 
action forthe paymeut of honest creditors. Jan. 14, 
1890. Pittsburgh Carbon Co. (Limited) v. McMillin. 
Opinion by Andrews, J. Reversing 6N. Y. Supp. 433. 


CORPORATIONS—STOCKHOLDERS—FALSE REPORTS— 
VALUE OF PROPERTY.—(1) Under Laws of New York, 
1875, chapter 611, section 21, providing that, if any cer- 
tificate or report made by an officer of certain business 
corporations “ shall be false in any material representa- 
tion,’’ the officers signing it shall be liable for all debts 
of the corporation contracted while they are officers 
thereof, and section 14, requiring property received for 
stock to be received at its fair value, directors certify- 
ing that the capital stock is all paid in full are so liable 
where the paymentis in land at much more than its 
fair value, aud it is not necessary that they should 
have known its falsity. Torbett v. Eaton, 113 N. Y. 
623. .(2) A request to charge that by the requirement 
that property in subscription for stock be received “ at 
its fair value’ is meant its fair value for the purposes 
of the corporation, and not its actual market or intrin- 
sic value, was refused by the court, saying that he knew 
of no value other than intrinsic or market value, but 
charging that, in determining its fair value, the jury 
could consider its value and adaptability for the uses 
to which it was to be put. Held, no error. (3) ln an 
action to enforce the individual liability of directors 
on the ground that they have made a false certificate 
as to the payment of the capital stock, the books of the 
corporation are admissible in evidence, so far as the 
entries relate to the matter in issue, and also to show 
that the debt sued for was a debt of the corporation. 
Bank v. Tidele, 84 N. Y. 655; Blake v. Griswold, 103 
id. 429. (4) In an action to enforce the individual lia- 
bility of directors, the jury need not give them the 
benefit of all reasonable doubt, a preponderance of evi- 
dence being sufficient. (5) The act making directors 
individually liable for the corporation’s debts for mak- 
ing a false certificate is constitutional. (6) On aques- 
tion as to the value of seaside property, evidence of 
the value of other seaside property, and opinions of 
witnesses founded on their knowledge of trausactions 
in other seaside property not in the vicinity, are not ad- 
missible, though the property in question is without a 
market value, and its value depends on its advantages 
and capacity for improvement. Gauge v. Roberts, 53 
N. Y. 619. (7) The price received for land at judicial 
sale is evidence, though slight, of its value when re. 
ceived by a corporation in payment for stock. (8) Au- 
thority to indorse a note for a corporation may be 
shown either by prior authority or subsequent ratifi- 
cation, and by general course of business, as well as by 
resolution. Second Division, Jan. 28, 1890. Hunting- 
ton v. Attrill. Opinion by Bradley, J.; Potter, J., dis- 
senting. Affirming 42 Hun, 459. 











CORPORATIONS—STOCKHOLDERS—FALSE CERTIFICATE 
—TRIAL—VERDICT.—(1) Under Laws of New York of 
1875, chapter 611, sections 4 and 5, providing for the 
issuing of a license to open books for subscription to 
the capital stock, on formation of a corporation, and 
that no subscription shall be received unless the gub. 
scriber pay at the time ten per cent of the par value 
of the stock subscribed for, and that when one-half of 
the capital stock has been subscribed the commis. 
sioners shall call a meeting for electing directors, the 
report of the commissioners stating the opening of the 
books, the subscriptions received and that each sub. 
scriber paid in cash ten per cent of his su bscription, is 
competent evidence in an action to enforce the indi- 
vidual liability of directors for making a false certifi. 
cate. (2) An opinion as to the value of land given in 
payment for stock subscribed, given without objec- 
tion, cannot be stricken out as incompetent after, 
cross-examination of the witness, but an instruction 
may be required to give it no consideration. Gawtry 
v.. Doane, 51 N. Y. 84; Marks v. King, 64 id. 628; Plat- 
ner v. Platner, 78 id. 91; Stokes v. Johnson, 57 id. 673. 
(3) In an action to enforce the individual liability of 
directors for making a false certificate as to the pay- 
ment in full of the capital stock, when it had in fact 
been paid in land at far more than its actual value, 
evidence is not admissible that the certificate was 
made at the suggestion of a director, formerly a plain- 
tiff in the action, for the purpose of relieving the stock- 
holder who conveyed the land from liability under 
Laws of New York of 1875, chapter 611, section 87, 
making stockholders liable for debts until a certificate 
is recorded showing payment in full of their stock. (4) 
It is proper, where there is no contest as to the amount 
of plaintiff's claim, if he is entitled to recover at all, 
when the jury return a verdict for plaintiff, but for 
less than the amount of the debt sued for, to send 
them back, with directions to find for the full amount 
in case they find for plaintiff. Second Division, Jan. 
28, 1890. Hutch v. Attrill. Opinion by Bradley, J. 
Potter, J., dissenting. Affirming 41 Hun, 642. 


EMINENT DOMAIN—STREET RAILWAY.—Under the 
New York Railroad Act of 1850, which allows a rail- 
road corporation to condemn such land as is “ required 
for the purposes of its incorporation,” a compauy or 
ganized to construct and operate a street railroad along 
certain specified streets cannot condemn land for the 
purpose of constructing a railroad line, no part of 
which runs on said streets. Jan. 21, 1890. South Beach 
Ry. Co. v. Byrnes. Opinion by Finch, J. Affirmiug6 
N. Y. Supp. 172. 


MASTER AND SERVANT—NEGLIGENCE—UNSAFE MA- 
CHINERY—EVIDENCE.—In an action against a master 
for the death of his servant, alleged to have been 
caused by the negligent use of unsafe mining ma 
chinery, whereby part of the machinery fell down the 
shaft and killed the servant, proof that the machinery 
fell upon the servant and broke is not sufficient proof 
of negligence, in the absence of any direct evidence 
that the machinery was insecure or unsafe. Jan. 2, 
1890. Dobbins v. Brown. Opinion by Ruger, ©. J- 
Reversing 48 Hun, 617. 


MUNICIPAL CORPORATIONS—EXTENSION OF STREETS 
—CONDEMNATION—TITLE.—(1) In condemnation pro- 
ceedings for the purpose of building a sewer across cer 
tain lands in the city of Yonkers, which it was claimed 
was a continuation of one of the city streets, it ap- 
peared that in 1840 the street terminated some distance 
east of the shore-line of the river, which at that place 
formed a bay; that prior to that year the city had 
built a pier several hundred feet south of the south 
line of the street extended, and running out into the 
river seven hundred feet; that afterward a rail 
company built solid embankments from the north 
headland of the bay, through the river, to the pier 
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adistance of three bundred and fifty feet from the old 
shore-line, leaving merely a culvert four feet wide, 
through which the water of the river could flow, which 
embankment practically formed a new shore-line. The 
bay between the old shore-line was partially filled in, 
and in 1856 the street in question was extended to a 
point one foot east of the railroad embankment. Sub- 
sequently filling in was done on the west or river side 
of the embankment, under a grant of lands under 
water, made by the State to the present owners’ 
grantor. In 1870 land had been filled in to a distance 
oftwo hundred and forty-five feet west of the em- 


. bankment, and in that year the owner of the land dedi- 


cated a portion of it, extending to a point five feet west 
of the west line of the railroad embankment, fora pub- 
lic street, and the street in question was extended to 
that point. Held, that as in fact the street never 
reached the old shore-line of the river, the filling in of 
the lunds could not operate to extend the street to the 
new shore-line. (2) Proceedings for the condemnation 
of lands for public purposes cannot be made the means 
of trying the title to such lands, as between the public 
and the owner. People v. Lambier, 5jDenio, 9, distin- 
guished. Jan. 14, 1890. In re City of Yonkers. Opin- 
ion by Peckham, J. 


NEGLIGENCE—DANGEROUS PREMISES.— Plaintiff, a 
customer in defendant’s store, fell in going down in 
the day-time a flight of stairs leading from one de- 
partment to another. The stairs were properly built, 
about fifteen feet wide, and carpeted to a width of 
nine feet in the center, but on the uncarpeted part, 
next to the railing, was a form for exhibiting clothing, 
and there were no footholds, brass plates or rubber 
pads on the steps. Held, that there was no evidence 
of defendant’s negligence to submit toa jury. Jan. 31, 
189. Larkin v. O'Neill. Opinion by O'Brien, J. Re- 
versing 1 N. Y. Supp. 232. 


EVIDENCE — INSTRUCTIONS.— (1) In an action 
for a defective crussing it appeared that as plaintiff 
was driving his load of straw off of platform scales ou 
acurve, and cramping the wagon, a hind wheel was 
forced into a hole, and the load upset. Held, that de- 
fendant could show that on the next day, as the wagon 
was being turned when loaded, the bolster dropped 
down behind the hound, nearly causing the upsetting 
of the wagon, as tending to show a defect contributing 
tothe accident. Quinlan v. City of Utica, 11 Hun, 
217; affirmed in 74 N. Y. 603; Hill v. Railroad Co., 55 
Me. 438; Dougan v. Transportation Co., 56 N. Y. 7; 
Darling v. Westmoreland, 52 N. H. 401; Cocheron v. 
Ferry Co., 56 N. Y.656; Kent v. Lincoln, 32 Vt. 591; 
Smid v. Mayor, etc., 49 N. Y. Super. Ct. 126. (2) The 
issue being as to whether the proper part of the cross- 
ing was selected by the driver, an instruction that 
mere error of judgment in that matter’ would not be 
negligence is erroneous, as not limiting it to the judg- 
ment of a man of ordinary and common prudence. 
Second Division, Jan. 31, 1890. Hoyt v. New York, 
L.E.&W.R.Co. Opinion by; Potter, J. Bradley, 
J., dissenting. Reversing 42 Hun, 657, mem. 





——— OF FELLOW-SERVANT — ACTION—EVIDENCE— 
INSTRUCTIONS.—(1) In an action for personal injuries 
Caused by the negligence of a fellow-servant, who is 
made a party defendant, where, on the trial, no ex- 
ception is raised to the maintenance of the action as 
against the servant, such question cannot be raised 
for the first time on appeal. (2) Evidence to the 


effect that defendants paid the expenses of support 
of the person injured, and upon his death from 
such injuries, paid the funeral expenses, is inadmissi- 
ble in bar or in mitigation of damages, in the statutory 
action by his administrator, given by act of New York 
of 1847. (8) Where the injury is caused by the falling 





of a platform, an instruction that the sudden develop- 


] ment of the insecurity of the platform would not ex- 


cuse defendants if the failure to ascertain the defect 
before that was due to want of proper or competent 
inspection, is not erroneous. Dec. 20, 1889. Murray 
v. Usher. Opinion by Andrews. J. Affirming 46 
Hun, 404. 


PARTNERSHIP—ASSIGNMENT—EX ECUTION—FRAUD— 
EVIDENCE.—(1) An assignment of the assets of a gen- 
eral partnership, consisting wholly of personal prop- 
erty, for the benefit of the partnership creditors, when 
expressed to be made by the firm, and signed in the 
firm name by one of the partners, is not void on its 
face. Klumpp v. Gardner, 114 N. Y. 153. The case at 
bar is not like Sutherland v. Bradner, 116 id. 410, in 
which an attempt was made to vulidate an assignment 
by amendment after a creditor had acquired a lien on 
the assigned property. (2) When such an assignment 
is attacked by creditors as frauduient, evidence that 
one of the partners never said any thing about the as- 
signment to the partner who signed it, except ‘It is 
pretty tough,” and “If we must do it, then we must;’”’ 
and that another partner questioned the validity of 
the assignment as to part of the assets, but turned 
over to the assignee, the firm assets left in his hands 
after wiuding up his branch of the business—is insuffi- 
cient to sustain a finding that the assignment was 
made without the authority or assent of the partners 
who did not sign it. Second Division, Jan. 31, 1890. 
Hooper v. Baillie. Opinion by Follett, C. J. Revers- 
ing 44 Hun, 623. 


PLEADING — COUNTER-CLAIM — ACCOMMODATION 
PAPER—EVIDENCE.—(1) In an action on a promissory 
note, where defendant set:up as counter-claim a note 
executed by plaintiff in his favor, and which plaintiff 
claimed was an accommodation note merely, and 
without consideration, it appeared that plaintiff and 
defendant had been in the habit of exchanging uotes 
from time to time, each of the same date and amount. 
It was also shown, that on the date the note set out 
by defendant as a counter-claim was executed by 
plaintiff, defendant had given him a note of the same 
amount in exchange, which note plaintiff had dis- 
counted, and allowed to go to protest, whereupon de- 
fendant, as maker, had been obliged to pay it. Held, 
that this evidence tended to show that the note held 
by defendant was not accommodation paper merely, but 
was given for the consideration of defendant’s note of 
equal amount in favor of plaintiff. (2) In such case 
another note, made by defendant in favor of plaintiff, 
«a short time before the note counter-claimed became 
due, is not admissible to show that on that date de- 
fendant received the amount named in such note to 
apply in payment of the counter-claim. (3) The sole 
issue being whether the counter-claim was without 
consideration, notes given by defendant to plaintiff, 
after the counter-claim became due, being immaterial 
to the issue, are not admissible. (4) Under such an 
issue, evidence as to whether defendant ever claimed 
that plaintiff was indebted to him is immaterial. Jan. 
14, 1890. Cohn v. Husson. Opinion by Finch, J. 
Affirming 6 N. Y. Supp. 897. 


RAILWAYS — STREET — LICENSE — CONSTRUCTION OF 
STATUTES.— (1) Under Laws of New York of 1874, 
chapter 478, requiring the Eighth Avenue Railroad 
Company to extend its route, and providing that when 
the extension shall be completed it shall use aud ope- 
rate its road “subject only to the provisions of the 
General Railroad Act of this State, with its amend- 
ments,’’ that company is not relieved from its agree- 
ment to pay license fees to the city, as Laws of 1854, 
chapter 140, providing that common councils of cities 
shall not permit the construction of railroads, begin- 
ning and termingting in the city, for transportation of 
passengers, without consent of property owners on 
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the street, being in pari materia, will be considered as 
an amendment of the general act, and by this statute 
the common council is given power, when property 
owners consent, to grant authority to establish a street 
railroad upon such terms, conditions and stipulations 
as it sees fit. (2) Though the grant of authority by a 
common council to operate a street railway on pay- 
ment of certain license fees was invalid for lack of au- 
thority in the council, yet the grant and contract with 
the company having been ratified by Laws of New 
York of 1854, chapter 140, under which act, in part, the 
company was incorporated, the agreement to pay the 
license also became valid. (3) The passage of an ordi- 
nance imposing a penalty for failure to procure a 
license will not prevent the city from sning for the 
license fee. Second Division, Jan. 28, 1890. Mayor, 
etc., of New York v. Eighth Avenue Railroad Co. 
Opinion by Haight, J. Affirming 43 Hun, 614. 


STATE—CLAIMS AGAINST—LIMITATION — APPEAL:— 
(1) Laws of New York of 1870, chapter 321, section 2, 
requiring claimants to “file their claims in the office of 
the canal appraisers within two years from the time 
said damages shall have accrued,” does not, in case of 
continuous injury, bara claim for damages accruing 
within the two years next preceding the filing of the 
claim. (2) Under Laws of 1883, chapter 205, section 10, 
giving the Court of Appeals jurisdiction where the 
amount in controversy is $500, an appeal from the 
board of claims will not be dismissed, though a large 
part of the claims presented are barred by the statute 
of limitations, where it appears from their dates that 
an award may be made exceeding $500. Second Divis- 
ion, Jan. 31,1890. Folts v. State. Opinion by Pot- 
ter, J. 


STATUTE oF LIMITATIONS—CONVERSION—INSTRUC- 
TIons.— Where in an action for the conversion of 
bonds by a bailee, the statute of limitations is pleaded, 
and there is some evidence that defendant received 
from plaintiff a letter demanding the return of the 
bonds before the statutory period was begun, it is re- 
versible error to refuse to instruct the jury that if 
such demand was made the plaintiff could not recover. 
Second Division, Jan. 31, 1890. Northrop v. Smith. 
Opinion by Vann, J. Reversing 54 N. Y. Super. Ct. 
562. 


TOWNS— RAILROAD AID BONDS — APPLICATION OF 
TAXES.—(1) Lawsof New York of 1869, chapter 907, 
section 4,as amended by Laws of 1871, chapter 283, 
providing that all taxes, except school and road taxes, 
collected by certain towns from a railroad in aid of 
which they should issue bonds, shall be paid into the 
sinking fund for the benefit of the towns, is constitu- 
tional. Following Clark v. Sheldon, 106 N. Y. 104. (2) 
Under such act, taxes, State as well as county, col- 
lected by the town from the railroad, and diverted to 
other uses by the county supervisors, may be recov- 
ered in an action by the town supervisor. Newman 
v. Supervisors, 45 N. Y. 676. (3) The town is not es- 
topped by the acquiescence for many years of its mem- 
ber of the county board of supervisors in the diversion 
of the taxes to other purposes, though such use has 
pro tanto diminished its proportion of taxes for those 
purposes, the other members of the board being 
equally cognizant of the diversion, and the town liable 
to pay its proportion of the judgment recovered 
against the county. (4) An action for the taxes di- 
verted to other uses is, in effect, for money had and 
received, and comes within the Code of Civil Procedure 
of New York, section 382, limiting actions upon con- 
tracts, express or implied, to six years. Roberts v. 
Ely, 113 N. Y. 128; Butler v. Johnson, 111 id. 204; In 
re Neilley, 9% id. 386. Jan. 28, 1890. Strough v. Board 
of Supervisors. Opinion by Andregys, J. Modifying 
and affirming 3N. Y. Supp. 110. 





$e 
TRIAL—SEALED VERDICT.—(L) In an action by areal 
estate broker for commissions, defendant contended 
that payment of commissions was conditional on the 
completion of the contract by the purchaser, but no 
question was raised as to the amount. The court 
charged, that if the jury found for plaintiff, he was 
entitled to the amount sued for. A sealed verdict 
finding for plaintiff, without specifying the amount, 
was delivered, and the jury discharged. Held, that the 
court properly amended the verdict by inserting the 
amount sued for. (2) In such case the affidavits of the 
jurors may be considered, to show what they intended 
to be understood as their verdict. Jan. 28, 189, 
Hodgkins v. Mead. Opinion by Peckham, J. Ruger, 
C. J., dissenting. Affirming 5 N. Y. Supp. 433. 


VENDOR AND PURCHASER—EXPENSE OF EXAMINING 
TITLE.—A vendor who fails to convey land according 
to contract, because the owner has failed to convey it 
to him as agreed, is liable to his vendee for the latter's 
expense in examining the title, though the vendes 
knew, when the contract was made, that the vendor 
had not yet acquired title. Conger v. Weaver, 0 N. 
Y. 140; Cockcroft v. Railroad Co., 69 id. 201; Leggett 
v. Insurance Co., 53 id. 394. The implied warranty of 
title in the vendor, which usually attends an execu- 
tory contract for the sale of real property (Burwell vy. 
Jackson, 9 N. Y. 535), is not applicable to this case, as 
the plaintiff was advised that the defendant did not 
have it when he made the contract. But it is not seen 
that such fact necessarily has any importance upon 
the question under consideration. The expectation 
aud belief, on the purt of the plaintiff, of performance 
by the defendant, which must be assumed in this case, 
may have furnished the same reason to the plaintiff 
for ascertaining the condition of the title as would 
have existed and induced him to examine it if the 
vendor had assumed to be the owner at the time he 
made the contract. The vendee in such a contract as 
this is not required to take any thing less than a good 
marketable title, and the precautionary means of as 
certaining about it, by examination, before part- 
ing with the purchase-money and accepting convey- 
ance, are properly made available by way of protec 
tion; and unless an understanding, in some manner, 
appears to the contrary, the examination of the title 
by the vendee, and the reasonable expense of making 
it, may be regarded as in the contemplation of the 
parties, and treated as properly incidental to the con 
tractual situation; and consequently the amount of 
such expense may, in the event of failure of the 
vendor to convey, be deemed special damages result- 
ing from the breach, and recoverable as such. Bigler 
v. Morgan, 77 N. Y. 312. While the facts alleged in the 
answer, if established, may have relieved the defend- 
ant from liability for this expense of investigating the 
title, the facts as represented by the evidence do not 
furnish any reason for the modification, as applicable 
to this case, of the doctrine before stated. The defense 
is not aided by Dey v. Nason, 100 N. Y. 166. There the 
contract to sell and convey the land referred to in it 
never became binding as such, and whether it should 
become effectual was made dependent upon the ap 
proval by a third party designated by the contraoting 
parties. And in that view Judge Andrews, in deliver- 
ing the opinion of the court, very properly remarked: 
‘Tf the defendants had owned the land described in 
the complaint, Tevis might not have approved of the 
exchange, in which case the same expenses might have 
been incurred by the plaintiff, and the same loss sus- 
tained, of which he now complains.” In the case at 
bar the contract was, sv far as appears, made by the 
parties in good faith, and they respectively assumed 
the obligation to perform it. The consequences of 
breach were such as to justify the result given by 
trial court. Second Division, Jan. 31, 1800. 
ridge v. Moore. Opinion by Bradley, J. 
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WILLS—CONSTRUCTION—RIGHTS OF SURVIVING DE- 


yisee.— A testator devised land to his three sons, 
“and the survivor and survivors of them,’’ and de- 


dared, that in case either died before him leaving. 


jssue, the share of such son should go to his issue. 
Two sons died before the testator; the first died child- 
Jess, and the second left three children. Held, that the 
surviving son took two-thirds of the estate, as the 
word “survivor ”’ relates to a class of which the sons 
constitute the whole. Second Division, Jan. 31, 1890. 
Davis v. Davis. Opinion by Parker, J. Affirming 44 
Hun. 365. 

—— PROBATE — EXECUTION — EVIDENCE. — (1) 
Where the signatures of the testator and the subscrib- 
ing witnesses, also.deceased, are proved, and the pro- 
visions of the will are such as the testator would be 
likely to make, the fact that one of the subscribing 
witnesses, who drew the will, kept it concealed for 
years after the testator’s death, and denied that it had 
been made, will not prevent the will from being ad- 
mitted to probate. (2) Where, upon a contest over a 
will, itis shown, to impeach a subscribing witness, 
that after the testator’s death he said he would fabri- 
cate a will for the testator, it is competent to rebut 
this evidence by showing that before testator died, 
when the witness had no motive for deception, he said 
that the testator had madea will. Robb v. Hackley, 
2 Wend. 50; 1 Greenl. Ev., § 469; Whart. Ev., § 570; 
Dudley v. Bolles, 24 Wend. 471; Gilbert v. Sage, 57 N. 
Y. 639; Hotchkiss v. Insurance Co., 5 Hun, 90; Assur- 
ance Co. v. Warner, 62 N. Y. 651: Wray v. Fedderke, 
43. Y. Super. Ct. 335. Jan. 14, 1890. In re Hesdra's 
Will. Opinion by Ruger, C. J. Affirming 2 N. Y. 
Supp. 82. 


CORRESPONDENCE. 


Lmutine APPEALS TO UNITED STATES SUPREME 
Court. 
Editor of the Albany Law Journal. 

An examination of the last volume of the United 
States Supreme Court Reports will convince any one 
that a large part of the time and energies of the court 
is expended upon cases that do not involve important 
principles of substantive law. For example, four cases, 
occupying thirty-seven pages, turn svlely upon the 
question whether they were properly’ removed from 
the State courts; in nine cases filling sixty-four pages, 
Portions of our beautiful tariff statutes are construed; 
while sixty pages are devoted to the consideration of 
ten patent cases, in all but three of which the patents 
were held invalid, eight of the patents being declared 
invalid because they did not cover any patentable sub- 
ject-matter. Thus it will be seen these three topics 
fill one hundred and sixty-one of the seven hundred 
and one pages of the volume. It seems a pity that our 
highest court must have its calendar loaded down with 
such cases. Might not a careful study of the questions 
litigated in this court suggest methods of relieving it 
that would not call for a change in its composition ? 

Yours respectfully, 
F. M. Burpick, 
— UNIVErRsity, ScHooL or Law, March 19, 


GRAMMAR OF JUDGES. 
Editor of the Albany Law Journal: 

Will not some one — yourself for instance — gently 
Temonstrate with our judges for constantly using such 
abominations as the following: ‘‘There is no doubt 
a that.” —“The defendant plead.” (past tense) — 

t is clear that it would have been competent for the 
trial judge to have allowed an amendment.” —“ The 
Cestui que trustent gave his consent?” Is it beneath 
judicial dignity to take the pains to write good Eng- 





lish? ‘ Proven ’—‘Affiant ’ and “ Expiry ” are bad 
enough, but they have some authority. 

It is to be hoped that a newspaper report of a recent 
important opinion is responsible for some of the fol- 
lowing: 

“ * * * it was simply a declaration of the way that 
the people wanted the government run.’”——“** * * * 
the enactment of the electric statute.’——  “ * * * 
the Legislature had more chance of so determining than 
an appellate court.’’ 

People ‘‘run”’ hotels, gin mills, cotton mills and 
race horses; and in this country candidates run, 
though in England they “stand.” But even this is 
recent and half slangy, except as to candidates and 
horses; and if a government is to be “run” it might 
be well to teach it to walk first, then to trot, before 
starting it off on a full gallop. 

The word “chance’’ used instead of ‘‘means’’ or 
‘ opportunity,” might be considered a fling at prevail- 
ing methods of legislation but for the entire serious- 
ness of the whole opinion, and the evident comparison 
of the chances of the Legislature to be well informed 
with the chances of the courts to do the same useful 
thing. 

‘‘The death penalty must be accompanied by pain, 
and is tolerated only because it is necessary for the 
protection of society.’”” Governments tolerate minor 
offenses, the habitual violation of absolute statutes, 
and dissent from an established religion. But they 
inflict capital punishment. It may be inflicted reluct- 
antly, with regret, and only “‘ because it is necessary,” 
but it is not tolerated either by government or by so- 
ciety, for society, in this sense, is government. If 
another power were to kidnap and hang our citizens, 
or subject them to the “chances” of an ‘‘electric” 
statute, we might or might not tolerate such out- 


es. 

After the distinct judicial determination that ‘‘ the 
death penalty must be accompanied by pain,’’ we, a 
little further on, have the following: 

**On the contrary all agree with the court below, 
that it removes every reasonable doubt that the appli- 
cation of electricity to the vital parts of the human 
body under such conditions and in the manner con- 
templated by the statute must result in instantaneous 
and consequently painless death.”’ 


New York, March 22, 1890. 


LEGAL POETRY. 


Editor of the Albany Law Journal: 

{fn your “Current Topics” of 22d inst., you quote 
from memory a couplet by Joseph Story. Now do 
you not give the verses reversed? Should they not 
read: 

** The press shall here the people’s rights maintain, 
Unawed by influence and unbribed by gain?”’ 

At least in that manner they are hoisted at the head 
of a certain newspaper iu its weekly issues, forming a 
fine motto—but probably as incongruous as where the 
wife broke her husband’s head with the bandy motto: 
**Home, Sweet Home,” “ or words to that effect.” 

I think you put the verses in the rhetorical way and 
not in the poetical way 

Story’s poem, “Advice to a Young Lawyer,” is a 
legal topic treated better in verse than it could 
have been in prose. The trouble with those lawyers 
who condemn the lawyer-poets is, they were not lit- 
tered with the * brush,’’ and they seek to ridicule it 
out of fashion. 


SQuIiB. 


Yours, 
J. B. DALEY. 
PRATTSVILLE, N. Y., March 24, 1890. 


[The correct version of Story’s couplet is: 


** Here shall the press the people’s right maintain, 
Unawed,” etc. Ep.] 
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NEW BOOKS AND NEW EDITIONS. 


Reports OF CASES ARGUED AND DETERMINED IN 
THE CoURTS OF CHANCERY IN THE STATE OF NEW 
Yor«. . 

Complete edition, copiously annotated by embodying all 
equity jurisprudence, with tables of cases reported and 
cited. By Robert Desty. Book VII, containing Clarke’s 
Chancery and Sandford’s Chancery, Volumes I to IV. 
Published by Lawyers’ Co-operative Publishing Company. 
Rochester, 1889. 

With this volume is completed the laborious task of 
preparing a new edition of the Chancery Reports of 
this State. That this is the most complete and 
valuable edition, goes without saying; and that it 
will take the place of the “ originals’’ we firmly be- 
lieve, for the reason that the lawyers will find in the 
notes all the important cases bearing on the subjects 
discussed in the principal cases, and this alone insures 
the success of the series. 

LAWYERS’ REPorTs, ANNOTATED. Book V. 

Containing all current cases of general value and importance 
decided in the United States, State and Territorial courts, 
with full annotation. By Robert Desty. The Lawyers’ 
Co-operative Publishing Company. Rochester, N. Y., 1889. 

This volume contains selections from cases decided 
in the last half of the year 1889. There are valuable 
notes on Abandonment; Charitable Uses; Public 
Charities; State Regulation of Occupations; Restrio- 
tion of Corporate Powers; Municipal Liability for 
Negligent Construction of Sewers; Fixtures; Insur- 
ance; Master and Servant; Rights of Parents to Cus- 
tody of Child; State Regulation of Telephone Com- 
panies; Water and Watercourses. In these notes are 
collated most of the recent cases on the subjects dis- 
cussed in the cases reported. 

BIGELOW ON ESTOPPEL. 

Of the fifth edition of this work, from the house of 
Little, Brown & Company, there needs to be noth- 
ing more said than that the work is absolutely stand- 
ard, universally cited in this country, and the most 
excellent in its department. A chapter on “ Negli- 
gence without Representation” has been added, and 
the citations are well brought down. 


Foster’s FEDERAL PRACTICE. 

A Treatise on Pleading and Practice in Equity in the courts 
of the United States ; with chapters on jurisdiction of the 
Federal courts, practice at common law, removal of 
causes from State to Federal courts, and writs of error 
and appeals, with special reference to patent causes and 
the foreclosure of railway mortgages. By Roger Foster. 
Boston Book Co., 1890. 

Mr. Foster, we believe, has paid a good deal of at- 
tention to practice in the Federal courts, and out of 
this probably grew this book and his former work on 
“Federal Judiciary Acts.” It is a dark and intricate 
subject, and needs some such clue as seems here to be 
given. We find ourselves in perfect agreement with 
the author when he says, in his preface, ‘* The practice 
in the Supreme Court of the United States cannot be 
adequately described in less than at least one volume” 
—although we should move to strike out “‘at least.” 
But in six hundred and twenty-four pages he seems 
to have done all that could be expected, and those un- 
fortunates who are condemned to practice in these 
courts will undoubtedly feel grateful to him for sub- 
stantial aid. The table of cases covers seventy-three 
pages, some forms (to whose correctness the author 
discreetly declines to commit himself), and recent im- 
portant statutes are given in an appendix, and there 
is an apparently very complete index of one hundred 
and eighteen pages. We hope Mr. Foster is wrong in 
saying, ‘* He is fully conscious that the book contains 





———— 
many errors.’’ If so, he should have corrected them, 
and he will doubtless do so in the second edition which 
an appreciative bar will soon demand. But we pre. 
sume that this is a case of protesting too much. The 
volume is handsomely printed and bound. 


NOTES. 


) R. GEORGE WADSWORTH, in his brief in Tift 
v. City of Buffalo, 82 N. Y. 204, says: “The Leg. 

islature might as well enact that a dead horse should 

come to life as that a dead assessment should.” 


In The North American Review for January the 
Hon. Charles K. Tuckerman tells this incident, among 
others, in reference to Edward Everett: ‘Tha 
Everett resorted occasionally to accessories ‘to cateh 
the eyes of the groundlings ’ may seem not altogether 
worthy of a man of such cultivated tastes and talents; 
but these studied effects, like his studied oratory, 
served to ‘bring down’ the house and the banquet 
table; which, after all, is the object of the moment 
with the orator or the actor, or both combined. It 
was always successful with Everett. A gentleman 
who sat near him at a public dinner in Boston related 
a little incident in illustration of this. Among the or 
namented dishes on the table was a grand plat fanei- 
fully decorated, including two miniature silk flags on 
sticks, which were stuck into the viand previously to 
its being served. This dish stood directly in front 
of Everett. Before he was aware of it it was removed 
from the table for the purpose of being carved at the 
sideboard. When he missed it he appeared to be 
seriously annoyed, and beckoning to one of the waiters, 
whispered to him to bring back the dish and place it 
where it was before. This was accordingly done. My 
friend, one of the few who had observed the little by- 
scene, could not at all understand it, or know why 
the great man had appeared so disconcerted at the loss 
of the dish and so immensely relieved at its reappear- 
ance; but when the cloth was removed and Everett 
made his speech, in response to a national toast, the 
mystery was explained. As the orator warmed with his 
theme, and expatiated in glowing language upon the 
greatness of the Republic, and the patriotic emotions 
excited by the flag of the Union, whose folds they all 
beheld gracefully festooned around the walls of the 
banquet hall, he seized—as if moved by the impulseof 
the moment—the two little flags from the dish before 
him and waved them, one in each hand, above hia 
head, until his accents were drowned in the murmur 
of applause that followed the graceful, appropriate 
and, so to speak, inspired act.’’ Everett was a master 
of clap-trap. A friend in the city of New York tells 
us that when Everett delivered his Washington ore 
tion in that city he desired to see the hall beforehand. 
Being shown the stage he requested the committee 
accompanying him, of whom our informant was one, 
to station themselves in different parts of the hall 
while he recited some passages in order to gauge his 
voice. Then he went to the rear several steps, aud 
came forward in three long strides, exclaiming “ For- 
ward!’’ at every step, and throwing forward and up 
ward his right arm. He repeated this until the action 
brought him exactly down to the footlights in three 
steps, and then was satisfied. In the evening the per 
formance duly came off with thrilling effect. When 
he Gelivered the oration on the ‘ Uses of Astronomy 
at Troy, he got up quite a scene with the reporters 0 
the stage, and finally compelled them to desist from 
reporting the address, by appealing to the audience, 
by asserting that he did not wish the address reported. 
It had been published broadcast in pamphlet year 
before, and at that moment was in his collected 
published works on the shelves of the library of the 
association which was paying him for reciting it.” 
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CURRENT TOPICS. 


CORRESPONDENT writes us that although he 
has always been disposed to favor general codi- 
fication, he has read Mr. Carter’s Virginia address 
with a good deal of admiration. So have we. 
also that it ‘‘has shaken his faith.” It has not 
shaken ours. He further observes: ‘‘His strong 
points seem to me to be the impracticability of 
codifying the unwritten law, and his illustrations of 
the failures in that direction, and the impossibility 
of drafting rules that will effect justice when ap- 
plied to unknown conditions of fact.” For“ points ” 
read ‘‘assumptions,” and we should not disagree 
with our correspondent. The whole argument is 
based on assumption. Itis no point to say the thing 
cannot be done. It is no more an argument than 
it was when early wiseacres predicted that railway 
cars could not well be run by steam, or that steam- 
ships could not cross the Atlantic. Those skeptics 
sincerely thought so, and the great doubter, Mr. 
Carter, is equally sincere — and equally mistaken, 
Neither Mr, Carter nor any- 
body else has ever pointed, or can point, to a prac- 
tical ‘‘ failure” of any attempt to codify the com- 
mon law. No general attempt has ever been made 
and put in operation. The partial attempts in Eng- 
land have been eminently successful, as for example, 
the act concerning negotiable paper. We cannot 
see why it is any more difficult to codify the com- 
mon law than it was to codify the civil law, and it 
is a remarkable fact that Great Britain and America 
are the only highly civilized countries now living 
without codes, It will not do to say that justice is 
not as well administered in France or Germany or 
Louisiana as it is in England or New York. Indeed 
avast part of the common law in England has been 
written down in statutes, and the experiment is 
successful. It is no longer an experiment, it is a 
fixed fact. If it is impossible to “‘ draft rules that 
will effect justice when applied to unknown condi- 
tions of fact,” it would be more consistent to drop 
the pretence of ‘‘ stare decisis.” There are very few 
real or imaginable conditions of fact that are not 
easily referable to well-ascertained common-law 
Principles, but if such arise the code will not stand 
in the way, for the courts will be at liberty to evolve 
4 new rule for the new state of facts. We beg all 
students of codification to observe this: Codifica- 
tion does not profess to do the impossible, nor to do 
what has not already been done; it simply professes 
to write down in a statute, to be enacted by the 
Legislature, without prejudice to pending litigations, 
what has already been written down by the judges 
in decisions, which are fluctuating and contradic- 
tory, and cannot be changed without injury to suitors 
y in court. Will Mr. Carter, or our corre- 
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spondent, or any other man, stand up to assert, for 
instance, that although it is the well-settled rule of 
decision that the breach of an immaterial warranty 
in an insurance policy avoids the contract, yet that 
the same principle cannot be put in the form of a 
code or statute without injury to the State? That 
it is not more simple, certain and convenient to 
enact it as a statute than to cite twenty judicial de- 
cisions to prove it? — as we have frequently known 
to be done. That the judges can write down a 
principle over and over in forty books, but the Leg- 
islature cannot write it down once for all in one 
book? When we hear such reasoning as the con- 
verse of this, it makes us think that somebody is a 
lunatic —- modesty prevents us from asserting who. 
Grant that the matter is experimental, is not the 
experiment worth trying? Can any thing be worse 
than our present system, which for centuries has 
been the synonym for uncertainty, and is growing 
more uncertain every day? All we ask is to have 
the experiment tried. No code was ever abolished, 
except a Code of Practice in Florida, in vogue for 
only one year. So we advise to crystallize the as- 
certained principles of law, forget reports already 
made and codify our way. 


There is another experiment worth trying, and 
that is the abolition of capital punishment. It has 
never been fairly tried in this State’— never long 
enough to determine the policy of it. It has been 
tried in several other States, In some the public 
impatience at not seeing an instant amelioration has 
dictated a return to the old system; in others it has 
been adhered to with the best results, as for in- 
stance, in Michigan. There can be no doubt that 
capital punishment does not prevent murder. It 
may diminish it, but there never were so many 
hangings in this country as during the last twenty 
years, and murder has been increasing with awful 
rapidity. ‘* Hanging is played out ” as a deterrent 
of the criminal classes. This of course is owing to 
the difficulty of enforcing so extreme a penalty. Not 
only are juries reluctant to have upon their con- 
sciences the blood of an individual, but after con- 
viction every technicality is allowed to enable the 
offender to escape. The slowness and uncertainty 
of the law in this regard are so well understood 
that the dregs of society are stirred up to execute 
summary and unreflecting vengeance, instead of de- 
liberate punishment, and our country suffers under 
the peculiar stain of lynch law. All these observations 
are trite, but it is necessary to reiterate them. Just 
now there seems to be asort of general impulse to re- 
consider the question of abolishing capital punish- 
ment, and a bill for that purpose has advanced to a 
third reading in the Assembly of this State. This 
doubtless has grown out of the discussions concern- 
ing the form of the punishment, which have resulted 
in substituting a more humane mode for the old bar- 
barousone. As a matter of principle we have come 
to doubt the justice of killing one man because he 
has killed another, but we prefer to put the argu- 





ment on the sole ground of policy. We can see 
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that the capital penalty is like all other excessive 
punishments, it defeats itself. Montesquieu’s wis- 
dom on this subject has never been outgrown. 
What society needs, and must have, is a law so cer- 
tain of execution and so unchangeable that the 
criminal’s case is beyond hope of escape or amelio- 
ration. No disagreement of the jury, no commuta- 
tion, no pardon, no delay, no technicality should be 
within any reasonable possibility. Write on the 
door of every prison Dante’s inscription over the 
gate of hell, ‘‘ Leave hope behind all ye who enter 
here.” Let it be understood that a murderer, if 
detected, will surely go to prison for life, within 
three months, without the possibility of coming out 
except when buried in the felon’s accursed grave, 
or when his skeleton shall be handed over to the 
anatomist, and it may well be that men would hesi- 
tate about taking the chances. Society has been 
gradually coming to distrust capital punishment for 
several centuries. The infliction of it for any ex- 
cept the most heinous offenses has long since been 
forbidden; public executions have generally been 
prohibited on account of their demoralizing effect; 
and it would seem that when these two steps 
have been taken the third must follow as a logical 
consequence, for if capital punishment not only does 
not prevent, but actually promotes crime, it defeats 
its own purpose. We have observed that the classes 
in favor of gapital punishment are chiefly two: 
First, the criminal class, and second, the strict re- 
ligionists who believe in “an eye for an eye,” ete. 
In other words, the extremes of society. Those who 
do the thinking, who do not blindly favor on the 
one hand a bloody and revengeful scheme, or on the 
other, pin their faith to a creed that allows no re- 
flection and no conformity tochanged conditions— 
those who really reflect on the subject are coming 
in great numbers to believe that the state of things 
cannot be any worse than it is, and that some 
change should be tried. In our judgment, it is 
very bad reasoning to urge that the method of pun- 
ishment ought not to be changed because it is an- 
cient, when it is admitted that it has become in- 
effectual. We see no virtue in old things, because 
they are old, unless they are also good. The good 
is all the better for being old; the bad is all the 
worse. The man who should fill his house with old 
furniture, rickety and useless, would be regarded 
as a lunatic unless he were professedly making a 
museum. If a rope becomes rvtten we throw it 
away. Soif the halter has ceased to perform its 
office we should discard it and try something else. 
The only proper thing to do with a dead-letter law, 
one whose efficacy has evaporated, lost its grip, be- 
come contemptibly familiar, is to abolish it. In 
our opinion, the absolute certainty of hard labor 
and utter seclusion for life would be a much more 
effectual deterrent than the very uncertain risk of 
death. So we hope this bill will prevail. There is 
no irremediable harm done if the change should not 
meet the expectations of its promotors. It is easy 
to return to the old method. But let us have a fair 
trial for several years, 





—— — ——————— a 

In a recent case in the Court of Appeals of Kep. 
tucky, on appeal from a conviction of murder, jt 
was held proper to show that the accused, two hours 
after the murder, wiped some blood off the body, 
smelled it, and then gave his finger a jerk to throw 
the blood off. The court said: “If the appellant 
had gotten on his knees, and bellowed over the 
corpse like a bull, it would have been proper to go 
to the jury, as showing the condition of his mind.” 
We have for a long time believed this kind of eyi. 
dence very unsafe, and that if admitted, it should 
be accompanied by a clear warning from the judge 
of its inconclusive character. It might well be ar. 
gued that the omission to show grief should tend to 
an impression of innocence, for a cunning wrong. 
doer would be apt to feign grief. According toour 
observation the waters of deep grief run still. Men 
who are easily moved by the fictitious sorrow of lit- 
erature and the stage will sometimes assume strange 
composure when overtaken by great personal sor- 
row. On the other hand, the widower who knocks 
his head against the wall, avows that his heart isin 
the grave, and makes himself a nuisance to his 
friends by dwelling on his ‘dear, lost, sainted 
Maria,” is quite apt to marry again instantly after 
the lapse of the conventional year, and sometimes 
sooner. Many men are like Job Trotter, who had 
‘¢a main in his head as was always turned on.” In 
one of Jean Paul Richter’s tales, ‘‘ Walt and Vult,” 
a testator left his estate to that one of his relatives 
who should first shed a tear in his memory on the 
reading of the will. The struggles of the assem- 
blage to pump up the essential condition precedent 
are very amusingly described. Great and sincere 
grief is more apt to stun than to melt, and is far 
more painful and dangerous to the sufferer than the 
noisy and demonstrative. The great seer of the 
human mind said most exquisitely and truthfully: 

** Give sorrow words; the grief that does not speak 

Whispers the o’erfraught heart and bids it break.” 

And again: 


** Sorrow concealed, like an oven stopped, 
Doth burn the heart to cinders.” 


Many a juryman is melted to tears by the paid rhet 
oric and oratory of counsel, who would not shed 4 
tear on finding his wife or child dead on his return 


home. In connection with this we make the fol 
lowing extract from the brief of Mr. 8. C. Hunting- 
ton, in People v. Greenfield, 85 N. Y. 75, on the ad- 
mission of evidence that the prisoner, on trial for 
the murder of his wife, shed no tears at the time of 
her death: 


“ Do the profoundest sorrow, the strongest and most 
poignant grief and mental agony, always, with 
person, under all circumstances, manifest themselves 
by tears? If the question can, in accordance with the 
laws of the human intellect, its passions and emotions 
be answered in the affirmative, then said evidence wa 
legal. If the scientific answer be in the negative, then 
such evidence is illegal, and the judgment must be te 
versed. To answer said question intelligently and 
scientifically, all that is or can be known of the intel 
lect, the passions and emotions of man must be put in 
requisition. If the answer to such question be not & 
universal affirmative, then defendant might be an ex- 
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ception, and the evidence would then be illegal. The | Counsel for appellant contends that the better line 
record of man proves, - gaan rat of man con- | of authorities sustains the rule announced in this 
rinoes, the experience of all men demonstrates, each | instruction, viz., that the operator who transmits a 


known classical writer upon this subject corroborates ad ; - 
and verifies this universal axiom, that the deepest an- | Message must be able to understand its meaning as 


guish, the most profound and life-consuming grief, to quantity, quality, price, etc., as the sender and 
the blackest despair, do not manifest themselves in | party to whom it is sent themselves understood it; 
tears. The fiery furnace of grief consumes the founda- | otherwise it is said he cannot reasonably be sup- 
tion of tears. He who suffers most discloses his agony posed to have contemplated damages as the proba- 
least. The strongest natures, the most noble of earth’s bl f a fail t stly t it it 
creatures, control their emotions, nor manifest to hu- - ngmend haenes oo ores o ee ae. 
man eye one sign of the mental agony preying upon While some of the cases cited go to that extent, es- 
their vitals. Prometheus, chained to the rock, with | pecially where the message is in cipher, another 
the vulture gnawing at his vitals, did not utter a cry | line of decisions, and we think founded on the bet- 
nor shed a tear. —— me bea manifest the sorrow | ter reasons, hold that where enough appears in the 
which they are unable to endure, by the tears which message to show that it relates to a commescial 
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ar- 

to they are unable to restrain. A true man, conscious of : : p 
ng: his innocence, overwhelmed by a dark ocean of afflic- business transaction between the correspondents it 
our tion, crushed beneath a volcano of suspicion, burned | is sufficient to charge the company with damages 
fen tothe quick, through every life-strung nerve and or- | resulting from its negligent transmission. In Tele- 
lit- gau of the brain by grief, agony and fell despair, as | 4,qnh Co. v. Wenger, 55 Penn. St. 262, a message 

was poor Greenfield on that awful day, was never ad: ‘Buy fift 50) North West fift 50) Prai 
nge known to shed a tear. The world’s history of human —o 2 rudiag A ( ) Nor oe ern fifty (60) Prai- 
30r- misfortunes and agony verifies this assertion. The | "é¢ du Chien, limit forty-five (45).’ There was a de- 
cks weak may weep at the loss of a bauble; the strong | lay by the telegraph company in its delivery, result- 
sin shed not a tear though whelmed in a fathomless ocean | ing in a loss tu the sender on account of the advance 
his of irrepressible (inexpressible?) grief and unutterable | jp price of Chicago and Northwestern Railway Com- 
despair. Such was the awful fate of the defendant, “s " ¥ as ‘ 
ted Sis anfortanate of men, u that fatal d pany stock and the Milwaukee and Prairie du Chien 
» upon that fatal day. , i: 

fter He must die, if such evidence be legal, because the | Railway Company stock, which the message was 
mes awful circumstances, the laws of his own nature, the | intended to order purchased. The Supreme Court 
had laws of the emotions, and the laws of the Eternal Ruler | of Pennsylvania sustained a recovery, saying: ‘The 
In of the universe, and the black demon of despuir gnaw- dispatch was such as to disclose the nature of the 


ing at his vitals, rendered it impossible that he, during 
the first crisis of his terrible agony, should find relief 
in tears. Such is not the divine, and such is not the 


business to which it related, and that the loss might 
be very likely to occur if there was a want of 


, —- 
ad 


human law.” promptitude in transmitting it, containing the or- 
The evidence was held admissible, but Miller, J., | der.’ In Tyler v. Telegraph Co., 60 Ill. 421, the 


observed : message was: ‘Sell one hundred (100) Western 
“Innocent persons, appalled by the enormity of a | Union. Answer price.’ The message, as delivered, 
charge of crime, will sometimes exhibit great weakness | read, ‘ Sell one thousand (1,000),’ instead of ‘one 
and terror, and those who have been crushed with the | hundred (100).’ The message was intended as an 
Weight of a great sorrow will manifest the greatest | oder to sell one hundred shares of stock in West- 
composure and serenity in their grief, and meet it The 
without the shedding of a tear.” ern Union Telegraph Company. The agent, obey- 
It is probable that the jury laid more stress on | 8 the order as delivered, sold one thousnd 
Greenfield’s reply to a witness, who said it was a shares of said som, ont. te 50 the sane Ou aie 
sad affair that occurred at his house, ‘‘ Yes, I had a pelled to buy — hundred shares,. We nat . 
load of oats stolen.” that the plaintiff was entitled to recover the dif- 
ference between the price for which the shares of 
stock were sold and that which he was compelled to 
NOTES OF CASES. pay for those purchased. On the question as to the 
._ — sufficiency of the dispatch to inform the agent of 
NP etal Tel. Cable Co, v. Lathrop, Supreme Court, | the por di to which it referred so as analienen 
_ of Illinois, January 21, 1890, it was held that a | the telegraph company with resulting damages, the 
suit against a telegraph company for error in trans- | rule announced in Telegraph Co. v. Wenger, supra, 
mitting the following messages, ‘‘ Buy in addition | was approved, and it was held that the dispatch 
to 1,000 August, 1,000 cheapest month,” and “ Put | disclosed the nature of the business as fully as the 
stop order on 5,000 Dec. at 17 cents,” an instruc- | case demanded. On a second appeal (74 Ill. 168) 
tion limiting the damages to the cost of the mes- | by general language the decision is reaffirmed. In 
sages, incase the jury believe that the messages | Zvlegraph Co. v. Griswold, 87 Ohio St. 802; 8. C., 
were not sufficiently clear to inform the operator of | 41 Am. Rep. 500, a dispatch read: ‘Will you give 
their meaning, and that the sender did not disclose | one fifty for twenty-five hundred at London? An- 
= meaning, held erroneous, where there is evi- | swer at once as I have only till to-night.’ As deliv- 
_ tending to show that from previous transac- | ered, it read ‘one five’ instead of ‘one fifty,’ as 
sa aa company might by reasonable diligence written. It was an inquiry whether the sender would 
oo dey erstood the messages. The court said: | pay 150 in gold for twenty-five hundred bushels of 
in ~ © question as to how far mere indefiniteness | flax-seed at London, Ontario, the parties having pre- 
“we e language of a message will defeat a recovery | viously corresponded on the subject. The sender re- 
consequential damages against a telegraph com- plied to the dispatch as received, ordering the pur- 
pany, the decisions cannot be said to be harmonious, chase, and recovered from the telegraph company 
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the difference in price. On appeal to the Supreme 


Court, it was contended, as it is here, that the mes- 
sage was indefinite, and therefore the recovery be- 
low unauthorized. But the court said: ‘It ap- 
peared upon its face that it related to a business 
transaction —a transaction involving the purchase 
and sale of property. The company was therefore 
apprised of the fact that a pecuniary loss might re- 
sult from an incorrect transmission of the message. 
Where this appears there is no such obscurity as re- 
lieves the company from liability for negligently 
failing to transmit and deliver the message in the 
language in which it was received.’ In Marr v. 
Telegraph Co., 1 Pickle, 530, a message was deliv- 
ered to the company reading: ‘Buy one hundred 
shares Memphis and Charleston.’ As delivered it 
read: ‘Buy one thousand shares Memphis and 
Charleston.’ The recovery for consequential dam- 
ages was sustained, the Supreme Court of that State 
saying: ‘This message was so written that the 
slightest reflection would enable the operator, who 
understood its transmission, to see its commercial 
importance, and put him on his guard against error.’ 
In Telegraph Co. v. Blanchard, 68 Ga. 299, the mes- 
sage sent read: ‘Cover two hundred September one 
hundred August.’ By an error in its transmission, 
as received, it read two hundred August instead of 
one hundred. As sent, it was an order to sell one 
hundred bales of cotton for August delivery, and two 
hundred for September delivery. The agent sold 
two hundred bales for August, and plaintiff was com- 


pelled to buy one hundred at a loss in order to meet 


the sale. A recovery for this loss was sustained by 
the Supreme Court of that State in the following 
language: ‘As to the fifth ground in the request to 
charge, we do not see but what the message sought 
to be transmitted was, according to the proof, an 
ordinary commercial message, intelligible to those 
engaged in cotton dealing; and we can see no such 
special purpose intended by the sender, which was 
unknown to the company, as to vary the rule of 
liability. There was at least enough known to show 
it was a commercial message of value, attached to 
the message, and that is sufficient.’ See also 
Squire v. Telegraph Co., 98 Mass. 232; Pepper v. 
Telegraph Oo. (by the Supreme Court of Tennessee), 
11S. W. Rep. 783; 3 Suth. Dam. 301. All the 
cases which hoJd that a telegraph company is not 
hable for consequential damages for a failure to 
transmit a dispatch as received, on the ground of 
indefiniteness or obscurity in the language of the 
message, do so upon the ground that unless the 
agent of the company may reasonably know from 
the message itself, or is informed by other means, 
that it relates to a matter of business importance 
he cannot be supposed to have contemplated dam- 
ages as a result from his failure to send it as writ- 
ten, as in the case of cipher dispatches. The Su- 
preme Court of Wisconsin, in Candee v. Telegraph 
Co., 34 Wis. 472; 8S. C., 17 Am. Rep. 452, say: ‘The 
operator who receives, and who represents the com- 
pany, and may for this purpose be said to be the 
other party to the contract, cannot be supposed to 
look upon such a message as one pertaining to 
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transactions of pecuniary value and importance, and 
in respect to which pecuniary loss or damages yi] 
naturally arise in case of his failure or omission to 
send it It may bea mere item of news, or some 
other communication of trifling or unimportant 
character.’ It is clear enough, that applying the 
rule in Hadley v. Baxendale, 9 Exch. 341, a recovery 
cannot be had for a failure to correctly transmit g 
mere cipher dispatch, unexplained, for the reason 
that to one unacquainted with the meaning of the 
ciphers it is wholly unintelligible and nonsensical, 
An operator would therefore be justifiable in saying 
it contains no information of value as pertaining to 
a business transaction, and a failure to send it, ora 
mistake in its transmission, can reasonably result in 
no pecuniary loss. The messages in this case how- 
ever are not cipher dispatches. Their language is 
plain and intelligible to every one who can read, so 
far as they purport to disclose the business to which 
they relate. They are abbreviations, and clearly in- 
dicate that they relate to business transactions be- 
tween the sender and sendee. The first message, 
‘Please buy in addition to 1,000 August, 1,000 
cheapest month,’ was notice to the agent at Chicago 
that appellee was ordering the agent in New York 
to purchase merchandise for them. We do not 
agree with counsel in saying that it might as well 
be construed to be an order ‘for a thousand tooth 
picks or a thousand papers of pins as any thing 
else.’ Every one of intelligence knows that such 
articles are not purchased in that way. Suppose 
however that the agent was not informed as to the 
quantity, quality and value of the merchandise to 
be purchased by the message, would that justify 
him in contemplating, within the rule in the Had- 
ley case, supra, no damages as a result of his negli- 
gence or omission of duty in promptly and correctly 
sending it forward? It certainly cannot be con 
tended that the agent must be informed of all the 
facts and circumstances pertaining to a transaction 
referred to in a telegram, which are known by the 
parties themselves, to make his company liable for 
more than nominal damages. If it should be % 
held, the telegraph would cease to be of practical 
utility in the commercial world. It is not easy to 
state a case in which it can be‘said the parties com 
templated, at the time of contracting, all the dam 
ages which will probably result from a failure to 
perform the contract. We think the reasonable 
rule, and one well sustained by authority, is that 
where a message as written, read in the light of 
well-known usage in commercial correspondence, 
reasonably informs the operator that the message is 
one of business importance, and discloses the trans 
action so far as is necessary to accomplish the pu 
pose for which it is sent, the company should be 
held liable for all the direct damages resulting from 
a negligent failure to transmit it as written, within 
a reasonable time, unless such negligence is insome 
way excused. Under this rule both dispatches, # 
presented to appellant’s operator, were sufficiently 
explicit to charge it with the loss sustained by a 
pellees, resulting from what has been found by the 
jury to be its inexcusable mistakes.” 
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CONSTITUTIONAL LAW—INTER-STATE COM- 
MERCE—ACCOMMODATIONS FOR PASSEN- 
GERS. 


UNITED STATES SUPREME COURT, MARCH 3, 1890. 


Louisvitie, N. O. & T. Ry. Co. v. STATE oF Mis- 
SISSIPPI. 

The act of Mississippi, March 2, 1888, providing that ‘‘ all rail- 
roads carrying passengers in this State, other than street 
railroads, shall provide equal, but separate accommoda- 
tion for the white and colored races, by providing two or 
more passenger-cars for each passenger train, or by divid- 
ing the passenger-cars by a partition so as to secure sepa- 
rate accommodations, ” since it operates only on the car- 
riage of passengers from one point to another within the 
State, is not an interference with inter-State commerce. 

* error to the Supréme Court of the State of Missis- 
sippi. 

The Lonisville, New Orleans and Texas Railway 
Company was indicted for neglecting to provide sepa- 
rate accommodations on its trains for white and col- 
ored persons, as required by act of March 2, 1888. From 
a judgment of conviction, defendant appealed to the 
Sapreme Court, where the judgment was affirmed. 6 
South. Rep. 203. Defendant brings error. 


W. P. Harris, for plaintiff in error. 


T. M. Miller, attorney-general of Mississippi, for de- 
fendant in error. 


Brewer, J. The question presented is as to the va- 
lidity of an act passed by the Legislature of the State 
of Mississippi on the 2d of March, 1888. That act is as 
follows: ** Section 1. Be it enacted, that all railroads 
carrying passengers in this State, other than street rail- 
roads, shall provide equal, but separate, accommoda- 
tion for the white and colored races, by providing two 
or more passenger-cars for each passenger train, or by 
dividing the passenger-cars by a partition so as to se- 
cure separate accommodations. Section 2. That the 
conductors of such passenger trains shall have power, 
and are hereby required, to assign each passenger to 
the car or the compartment of acar, when it is divided 
by a partition, used for the race to which said passen- 
ger belongs, and that, should any passenger refuse to 
occupy the car to which he or she is assigned by such 
conductor, said conductor shall have power to refuse 
to carry such passenger on bis train, and neither he nor 
the railroad company shall be liable for any damages 
in any court in this State. Section 3. That all railroad 
companies that shall refuse or neglect, within sixty 
days after the approval of this act, to comply with the 
requirements of section one of this act, shall be deemed 
guilty of a misdemeanor, and shall, upon conviction in 
acourt of competent jurisdiction, be fined not more 
than $500; and any conductor that shall neglect to, or 
Tefuse to, carry out the provisions of this act, shall, 
upon conviction, be fined not less than $25, nor more 
than $50, for each offense. Section 4. That all acts and 
parts of acts in conflict with this act be, and the same 
are hereby, repealed ; and this act to take effect and be 
in force from and after its passage.’’ Acts 1888, p. 48. 

The plaintiff in error was indicted for a violation of 
that statute. A conviction in the trial court was sus- 
tained in the Supreme Court, and from its judgment 
this case is hereon error. The question is whether the 
act is a regulation of inter-State commerce, and there- 
fore beyond the power of the State; and the cases of 
Hall v. De Cuir, 95 U. S. 485, and Railroad Co. v. Illi- 
nois, 118 id. 557, are specially relied on by plaintiff in 
error. It will be observed that this indictment was 
against the company for the violation of section 1, in 
hot providing separate accommodations for the two 
Taces, and not against a conductor for a violation of 





section 2, in failing to assign each passenger to his sepa- 
rate compartment. It will also be observed that this 
is not acivil action brought by an individual to re- 
cover damages for being compelled to occupy one par- 
ticular compartment, or prevented from riding on the 
train; and hence there is no question of personal in- 
sult or alleged violation of personal rights. The ques- 
tion is limited to the power of the State to compel rail- . 
road companies to provide, within the State, separate 
accommodations for the two races. Whether such ac- 
commodation is to be a matter of choice or compulsion 
does not enter into this case. The case of Hall v. De 
Cuir, supra, was a civil action to recover damages from 
the owner of asteamboat for refusing to the plaintiff, 
a person of color, accommodations in the cabin spe- 
cially set apart for white persons; and the validity ofa 
statute of the State of Louisiana prohibiting discrim- 
ination on account of color, and giving a right of ac- 
tion to the party injured for the violation thereof, was 
a question for consideration. The steamboat was en- 
gaged in inter-State commerce, but the plaintiff only 
sought transportation from one point to another in the 
State. This court held that statute, so far as applica- 
ble to the facts in that case, to beinvalid. That decis- 
ion is invoked here; but there is this marked differ- 
ence: The Supreme Court of the State of Louisiana 
held that the act applied to inter-State carriers, and 
required them, when they came within the limits of 
the State, to receive colored passengers into the cabin 
set apart for white persons. This court, accepting that 
construction as conclusive, held that the act was a 
regulation of inter-State commerce, and therefore be- 
yond the power of the State. The chief justice, speak- 
ing for the court, said: ‘‘ For the purposes of this case 
we must treat the act of Louisiana of February 23, 1869, 
as requiring those engaged in inter-State commerce 
to give all persons travelling in that State, upon the 
publie conveyances employed in such business, equal 
rights and privileges in ail parts of the conveyance, 
without distinction or discrimination or account of 
race or color. Such was the construction given to that 
act in the courts below, and it is conclusive upon us as 
the construction of a State law by the State courts. It 
is with this provision of the statute alone that we have 
to deal. We have nothing whatever to do with it as 
a regulation of internal commerce, or as affecting any 
thing else than commerce among the States.” And 
again: ‘‘ But we think that it may safely be said that 
State legislation which seeks to impose a direct burden 
upon inter-State commerce, or to interfere directly 
with its freedom, does encroach upon the exclusive 
power of Congress. The statute now under considera- 
tion, in our opinion, occupies that position. It does not 
act upon the business through the local instruments 
to be employed after coming within the State, but di- 
rectly upon the business as it comes into the State 
from without, or goes out from within. While it pur- 
ports only to control the carrier when engaged within 
the State, it must necessarily influence his conduct, to 
some extent, in the management of his business 
throughout his entire voyage. His disposition of pas- 
sengers taken up and put down within the State, or 
taken up within to be carried without, cannot but 
affect, in a greater or less degree, those taken up with- 
out, and brought within, and sometimes those taken 
up and put down without. <A passenger in the cabin 
set apart for the use of whites without the State must, 
when the boat comes within, share the accommoda- 
tions of that cabin with such colored persons as may 
come on board afterward, if the law is enforced.’’ So 
the decision was by its terms carefully limited to those 
cases in which the law practically interfered with in- 
ter-State commerce. Obviously, whether inter-State 
passengers of one race should, in any portion of their 
journey, be compelled to share their cabin accommo- 
dations with passengers of another race, was a ques- 
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tion of inter-State commerce, and to be determined by 
Congress alone. In this case the Supreme Court of 
Mississippi held that the statute applied solely to com- 
merce within the State; and that construction, being 
the construction of the statute of the State by its high- 
est court, must be accepted as conclusive here. If it be 
a matter respecting wholly commerce within a State, 
and not interfering with commerce between the 
States, then, obviously, there is no violation of the 
commerce clause of the Federal Constitution. Coun- 
sel for plaintiff in error strenuously insists that it does 
affect and regulate inter-State commerce, but this con- 
tention cannot be sustained. So far as the first sec- 
tion is concerned, and it is with that alone we have to 
do, its provisions are fully complied with when to 
trains within the State is attached a separate car for 
colored passengers. This may cause an extra expense 
to the railroad company; but not more so than State 
statutes requiring certain accommodations at depots, 
compelling trains to stop at crossings of other rail- 
roads, and a multitude of other matters confessedly 
within the power of the State. 

No question arises under this section as to the power 
of the State to separate in different compartments in- 
ter-State passengers, or to affect in any manner the 
privileges and rights of such passengers. All that we 
can consider is whether the State has the power to re- 
quire that railroad trains within her limits shall have 
separate accommodations for the two races. That 
affecting only commerce withiu the State is no invas- 
ion of the powers_given to Congress by the commerce 
clause. 

In the case of Railway Co. v. Jilinois, swpra, Mr. Jus- 
tice Miller, speaking for the court, said: ‘‘If the Illi- 
nois statute could be construed to apply exclusively 
to contracts for a carriage which begius and ends 
within the State, disconnected from a continuous 
transportation through or into other States, there does 
not seem to be any difficulty in holding it to be valid. 
For instance, a contract might be made to carry goods 
for a certain price from Cairo to Chicago, or from Chi- 
cago to Alton. The charges for these might be within 
the competency of the Illinois Legislature to regulate. 
The reason for that is that both the charge and the ac- 
tual transportation, in such cases, are exclusively con- 
fined to the limits of the territory of the State, and is 
not commerce among the States, or inter-State com- 
merce, but is exclusively commerce within the State. 
So far therefore as this class of transportation, as an 
element of commerce, is affected by the statute under 
consideration, it is not subject to the constitutional 
provision concerning commerce among the States. It 
has often been held in this court, and there can be no 
doubt about it, that there is a commerce wholly 
within the State which is not subject to the constitu- 
tional provision; and the distinction between com- 
merce among the States and the other class of com- 
merce, between the citizens of a single State, and con- 
ducted within its limits exclusively, is one which has 
been fully recognized in this court, although it may 
not be always easy, where the lines of these classes ap- 
proach each other, to distinguish between the one and 
the other. The Daniel Ball, 10 Wall. 557; Hall v. De 
Cuir, 9% U.S. 485; Telegraph Co. v. Texas, 105 id. 460.” 
The statute in this case, as settled by the Supreme 
Court of the State of Mississippi, affects only such com- 
merce within the State, and comes therefore within 
the principles thus laid down. It comes also witbin 
the opinion of this court in the case of Stone v. Trust 
Co., 116 U. 8. 307. Wesee no error in the ruling of 
the Supreme Court of the State of Mississippi, and its 
judgment is therefore affirmed. 


HARLAN, J. (dissenting). The defendant, the Louis- 
ville, New Orleans and Texas Railroad Company, owns 
and operates a continuous line of railroad from Mem- 
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phis to New Orleans. Ifone of its passenger traing_ 


starting, for instance, from Mempbis to go to New Op. 
leans—enters the territory of Mississippi, without hay. 
ing cars attached to it for the separate accommodatiog 
of the white and black races, the company and the 
conductor of such train is liable to be fined as 
scribed in the statute, the validity of which is here jy 
question. In other words, it is made an offense againg 
the State of Mississippi if a railroad company engaged 
in inter-State commerce shall presume to send one of 
its trains into or through that State without such gp. 
rangement of its cars as will secure separate accom. 
modations for both races. 

In Hall v. De Cuir, 95 U. S. 485, this court declared 
unconstitutional and void, as a regulation of inter. 
State commerce, an act of the Louisiana Legislatur 
which required those engaged in inter-State commercg 
to give all persons travelling in that State, upon the 
public conveyances employed in such business, equal 
rights and privileges in all parts of the conveyauee, 
without distinction or discrimination on account of 
race or color. The court, speaking by Chief Justice 
Waite, said: ‘‘ We think it may safely be said that 
State legislation which seeks to impose a direct burden 
upon inter-State commerce, or to interfere directly 
with its freedom, does encroach upon the exclusive 
power of Congress. The statute now under considen- 
tion, in our opinion, occupies that position. It does 
not act upon the business through the local instre 
ments to be employed after coming within the State, 
but directly upon the business as it comes into the 
State from without, or goes out from within. While 
it purports only to control the carrier when engaged 
within the State, it must necessarily influence hiscon- 
duct, to some extent, in the management of his busi- 
ness throughout his entire voyage. This disposition 
of passengers taken up and put down within the State, 
or taken up within to be carried without, cannot but 
affect in a greater or less degree, those taken up with 
out, and brought within, and sometimes those taken 
up and put down without. A passenger in the cabio 
set apart for the use of whites without the State must, 
when the boat comes within, share the accommoda- 
tions of that cabin with such colored persons as may 
come on board afterward, if the law is enforced. It 
was to meet just such a case that the commercial clause 
in the Constitution was adopted. The river Missis- 
sippi passes through or along the borders of ten differ- 
ent States, and its tributaries reach many more. The 
commerce upon these waters is immense, and its regu 
lation clearly a matter of National concern. If each 
State was at liberty to regulate the conduct of carriers 
while within its jurisdiction, the confusion likely t 
follow could not but be productive of great inconven- 
ience and unnecessary hardship. Each State could pro 
vide for its own passengers, and regulate the transpor- 
tation of its own freight, regardless of the interests of 
others. Nay, more; it could prescribe rules by which 
the carrier must be governed within the State in re 
spect to passengers and property brought from With 
out. On oneside of the river or its tributaries he 
might be required to observe one set of rules; and 00 
the other, another. Commerce cannot flourish in the 
midst of such embarrassments. No carrier of passel- 
gers can conduct his business with satisfaction tobim 
self, or comfort to those employing him, if on one side 
of a State line his passengers, both white and colored, 
must be permitted to occupy the same cabin, and 00 
the other be kept separate. Uniformity in the regula 
tions by which he is to be governed from one end 0 
the other of his route is a necessity in his business; 
and, to secure it, Congress, which is untrammelled by 
State lines, has been invested with the exclusive legit 
lative power of determining what such regu 
shall be.”’ 


It seems to me that those observations are entirdy 
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o the case before us. In its application to 

ngers on vessels engaged in inter-State commerce, 
the Louisiana enactment forbade the separation of the 
wbite and black races while such vessels were within 
the limits of that State. The Mississippi statute, in its 
application to passengers on railroad trains employed 
in inter-State commerce, requires such separation of 
races, while those trains are within that State. I am 
unable to perceive how the former is a regulation of 
inter-State commerce, and the other is not. It is diffi- 
cult to understand how a State enactment requiring 
the separation of the white and black races on inter- 
State carriers of passengers is a regulation of commerce 
among the States, while a similar enactment forbid- 
ding such separation is not a regulation of that char- 
acter. 

Without considering other grounds upon which, in 
my judgment, the statute in question might properly 
beheld to be repugnant to the Constitution of the 
United States, I dissent from the opinion and judg- 
ment in this case upon the ground that the statute of 
Mississippi is, within the decision in Hall v. De Cuir, 
aregulation of commerce among the States, and is 
therefore void. 

Tam authorized by Mr. Justice Bradley to say that, 
in his opinion, the statute of Mississippi is void as a 
regulation of inter-State commerce. 
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CONTEMPT— REPORTER EAVESDROPPING. 


NEW YORK OYER AND TERMINFR, MARCH 31, 1890. 


MATTER OF CHOATE. 

A newspaper reporter, who conceals himself in the jury- 
room, and remains there during the deliberations of a 
jury, with intent to publish an account of their discus- 
sion and the result in a newspaper, and so publishes the 
same, is guilty of a criminal contempt of court committed 
in the immediate presence of the court and summarily 
punishable. 


Frederick R. Coudert, for respondent. 
John R. Fellows, district attorney, for the people. 


Barrett, J. “It is a duty imposed upon all courts 
to preserve order in court, and see to it that its pro- 
ceedings are not interrupted,” said Judge Mason in 
People, ex rel. Greeley, v. Court of Oyer and Terminer, 
29 How. Pr. 18, “‘ or that the respect and authority due 
to the court are not impaired. And the statute to en- 
able the court to discharge this duty, confers the neces- 
sary power upon the cuourt.”’ 

In the matter at bar there is no substantial dispute 
as to the character of the respondent’sact. It wasun- 
doubtedly a contempt. The principal question is 
whether such contempt was committed during the sit- 
ting of the court, and in its immediate view and pres- 
ence. Ifit was so committed, it is punishable as a 
criminal contempt, for it certainly tended to interrupt 
the proceedings and to impair the respect due to the au- 
thority of the court. The respondent's act was not only 
Scontempt, but an exceedingly gross violation of profes- 
sional propriety. He deliberately prepared for the in- 
vasion of the jury-room, secreted himself there in ad- 
vance, and supplied himself with paper upon which to 
take stenographic notee of what he might hear. He 
actually took such notes while the jury were deliberat- 
ing, and although, upon his discovery, he delivered 
these notes to the court, he refused to promise secrecy, 
and—notwithstanding our admonition that his con- 
duct was highly improper, and that it was his bounden 
duty to keep what he had heard to himself—he subse- 
quently published his recollections of the debate. All 
this tended, to quote the language of Finch, J., in Peo- 





ple v. Court of Oyer and Terminer, 101 N. Y. 249, *‘ to 
cast discredit upon the administration of public jus- 
tice.’’ 

In State v. Doty, 32 N. J. Law, 403, the Supreme 
Court of New Jersey held that the law directs the com- 
plete seclusion of the jury, and that any attempt to 
invade such seclusion is illegal and a palpable violation 
of judicial authority. “The jury,” said the learned 
and able Chief Justice Beasley, *‘cannot be isolated 
unless the court is prompt to punish those who in- 
fringe in the slightest degree the order directing such 
isolation. I think public policy requires that no one 
should escape punishment who is found in any respect 
invading the privacy of the jury-room.” 

In this State the statute expressly requires the jury 
in criminal‘ cases, while deliberating, to be kept to- 
gether in some private and convenient place; and the 
officers are sworn not to permit any person to speak to 
or communicate with them, nor to do so themselves, 
unless it be by order of the court. Code Crim. Proc., 
§ 421. The conduct of the respondent was a deliberate 
violation of the statute, and of those just principles 
which, from time immemorial, have been established 
to secure the independence and impartiality of ju- 
rors. 

‘The question remains whether this plain contempt 
was committed in the immediate view and presence of 
the court. It certainly was committed during the sit- 
ting of the court. The sitting of the court was con- 
tinuous while the jury was deliberating. There was 
no adjournment or suspension of the sitting. The 
judge was actually upon the bench in the court-room 
during the earlier part of these deliberations. Later 
on the judge retired to the judges’ chambers in the 
same building and on the same floor with both the 
court-room and the jury-room. But the court was at 
all times in session and remained so until after the ren- 
dition of the verdict. The contempt was not commit- 
ted in the immediate view and presence of the judge. 
The judge however is not the court. A court has been 
well defined to be ‘‘an organized body, with defined 
powers, meeting at certain times and places for the 
hearing and decision of causes and other matters 
brought before it, and aided in this, its proper busi- 
ness, by its proper officers, viz., attorneys and counsel, 
to present and manage the business, clerks to record 
and attest its acts and decisions, and ministerial offi- 
cers to execute its commands and secure due order in 
its proceedings.”’ Burr. Dict. 

Lord Coke describes it to be ‘“‘a place where justice 
is judicially administered.” Referring to this defini- 
tion, Mr. Waite (Prac., vol. 1, p. 221) says that the term 
“ place’’ must be understood figuratively, for a court 
is properly composed of persons consisting of the judge 
or judges and other proper officers, united together in 
a civil organization and invested by law with the re- 
quisite functions for the administration of justice. 

This is a correct view of the subject. The court is 
clearly an organization invested by law with certain 
functions for the administration of justice. A con- 
tempt committed in the immediate view and presence 
of any constituent part of that organization, during 
the sitting of the court, and tending to interrupt the 
proceedings of such constituent part, is a contempt in 
the immediate view and presence of the court. This 
was expressly held in Bergh’s Case, 16 Abb. Pr. (N. S.) 
284. The particular act there under consideration was 
the delivery to the grand jury of an aspersive letter 
from an unofficial person. This was deemed contempt- 
uous behavior committed during the sitting of the 
court. *“* I think,’’ said the learned recorder, * that the 
term ‘behavior’ may cover the writing and delivery 
to the grand jury of a contemptuous and insulting let- 
ter. It is clear, from the elementary writers, and from 
what the Court of Appeals implied in the Hackley 





| Case, 24 N. Y. 78, that the grand jury-room is an en- 
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largement of the court-rvom and part of the court sit- 
ting. Handing to the petit jury, a letter containing 
remarks upon the case pending before them, has been 
at nisi prius adjudged a contempt, the jury for con- 
venience being outside of the court-room proper, it is 
true, but legally and technically, nevertheless, a part 
of the court sitting; and both the grand and petit 
jury-rooms were merely extensions of the court apart- 
ment, and are under equa! jurisdiction.”’ 

In Commonwealth v. Crans, 3 Penn. L. J. 453, the 
court said it was “clear that a grand jury are as much 
attached to the courtasa petit jury. * * * Incon- 
templation of law agrand jury are supposed to be 
personally present in court; * * * they differfrom 
a petit jury only in this particular—the latter hear both 
sides of the case, but both receive legal information 
from the same tribunal.”’ 

Mr. Rapalje, in bis work on Contempts, section 67, 
says that the grand jury, being merely an appendage 
to the court, the refusal by a witness to answer ques- 
tions put by them is a contempt of the court by whose 
order the grand jury was impanelled. For this propo- 
sition he cites many cases in this and other States, 
notably People v. Naughton,7 Abb. Pr. (N. 8S.) 421; 
People v. Kelly, 24 N. Y. 74, and People v. Fancher, 4 
Thomp. & Cook, 476. 

In People v. Naughton, Mr. Justice Pratt held that 
the grand jury was a constituent part of the Court of 
Oyer and Terminer, and that its proceedings were a 
part of the proceedings of that court. See page 423. 

In People, ex rel. Hackley,v. Kelly, 21 How. Pr. 54, 
the Supreme Court of this department at General 
Term held that the grand jury was an adjunct of the 
court as well as the petit jury. It was there insisted 
that the commitment was illegal because the contempt 
did not occur in the presence of the court, but in the 
grand jury-room before the jury as an independent 
body. Leonard, J., answered this contention by say- 
ing that “‘ when summoned, sworn and organized the 
grand jury are a constituent part of the court for the 
performance of the functions and duties devolved 
upon the court, as much as a body of twelve petit ju- 
rors impanelled for the trial of a person charged with 
crime. * * * When the witness has been brought 
before the grand jury to testify he is for the time in 
the custody or under the control of the court and the 
grand jury. He stands in the same relation to the court 
as a witness on the stand before the court and a petit 
jury.” 

It will be observed that the reasoning in many of 
these grand jury cases proceeds upon the analogy to 
the petit jury. That the latter body is directly and 
immediately a constituent part of the court, and the 
petit jury-room an adjunct to the court, is treated 
throughout as a postulate admitting of no question. 
This becomes entirely clear when we free our minds 
from the popular notion that the judge is the court. 
He is a constituent part of the organization, but he is 
not the court. Nor is the court-room the court, nor 
the jury-room, nor the petit jury. The court is the 
totality of the constituent parts. It consists of the en- 
tire judicial organization for the trial of causes, and it 
is immediately present whenever and wherever—from 
the opening to the adjournment of the sitting--these 
constituent parts are actually performing the func- 
tions devolving upon them by law. 

If the judge happens to leave the bench and the 
court-room for a few moments, while counsel is sum- 
ming up to the jury, and during his absence an aasault 
is made upon the speaker, can there be a doubt that a 
criminal contempt is thereby committed? This is not 
because the act is done in the court-room, but because 
it is done in the court. The court is in session and pres- 
ent, though the magistrate is temporarily absent. And 
further, the jury may decide in the court-room in the 
presence of the judge, or they may retire to another 
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room to deliberate, or they may even be left in thepri. 
vacy of the court-room itself—all persons in the latte 
case, including the judge, being excluded. Whereye, 
they may be, so long as they are deliberating and per. 
forming the functions required of them by law, the 
court is there present, and a contempt then and there 
committed is committed in the immediate view ang 
presence of the court. 

This conclusion is in precise accord with the riey 
taken by the Supreme Court of the United States of 
the Federal statute relating to contempts. In Matter 
of Savin, 131 U. 8. 267, the court examined the question 
as to when and where a court may be said to be preg. 
ent, and the opinion of Mr. Justice Harlan seems tobe 
directly in point. ‘‘We are of opinion,” said that 
learned judge, ‘‘ that, within the meaning of thestat. 
ute, the court, at least when in session, is present iy 
every part of the place set apart for its own use, and 
for the use of its officers, jurors and witnesses; and 
misbehavior anywhere in such place is misbehavior iy 
the presence of the court. It is true that the modeof 
proceeding for contempt is not the same in every case 
of such misbehavior. Where the contempt is commit. 
ted directly under the eye or within the view of the 
court, it may proceed upon its own knowledge of the 
facts and punish the offender without further proof 
and without issue or trial in any form (Ex parte Terry, 
128 U. S. 289, 309); whereas, in cases of misbehavior of 
which the judge cannot have such nersonal knowledge, 
and is informed thereof only by the confession of the 
party or by the testimony under oath of others, the 
proper practice is by rule or other process to require 
the offender to appear and show cause why he should 
not be punished. 4 Bl. Com. 286. But this difference 
in procedure does not affect the question as to whether 
particular acts do not, within the meaning of the stat- 
ute, constitute misbehavior in the presence of the 
court. If, while Flores was in the court-room waiting 
to be called as a witness, the appellant had attempted 
to deter him from testifying on behalf of the govern- 
ment, or had there offered him money not to testify 
against Goujon, it could not be doubted that he would 
have been guilty of misbehavior in the presence of the 
court although the judge might not have been person- 
ally cognizant at the time of what occurred. Bat if 
such attempt and offer occurred in the hallway, just 
outside of the court-room, or in the witness-room 
where Flores was waiting, in obedience to the subpena 
served upon him or pursuant to the order of the court, 
to be called into the court-room as a witness, must it 
be said that such misbehavior was not in the presence 
of the court? Clearly not.” 

The case of People, ex rel. Munsell, v. Court of Oyer 
and Terminer, 101 N. Y. 245, does not conflict with 
these views, It was there conceded that the respond- 
ent’s act was not a criminal contempt, as such con- 
tempts are defined in the Code of Civil Procedure, sec- 
tion 8. It was however an exceedingly dangerous con- 
tempt, and should be enumerated among the criminal 
contempts, for the act would probably have entitled 
the defendant to a new trial in case of conviction. 
Code Crim. Proc., § 465, subdiv. 2. If the verdict in 
that case had been the other way, the defendant, un- 
der the reasoning of the court, could doubtless have 
secured the juror’s punishment as for a civil contempt. 
But his misconduct was not committed in the presence 
of the court or in the presence of any of its constita- 
ent elements. It was entirely outside of and apart 
from the court and its judicial machinery. It com 
sisted in the juror’s visiting the scene of the affray u0- 
accompanied by his fellows, and without the order of 
the court. Such an act was not enumerated among 
criminal contempts, and the statute expressly limits 
the power to punish ex proprio mota to such enumer 
ated contempts. The court held that the act was not 
even a civil contempt which the people could punish, 
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because the people had not suffered in their pecuniary 
jnterests. But, as previously observed, the defendant, 
if put to expense by the necessity for a new trial, might 
have invoked the statute as to civil contempts. The 
case is certainly not in point as to the question now un- 
der consideration, and does not in any wise affect the 
nt conclusion. That conclusion is that the re- 
dent was guilty of a criminal contempt, and that 
such contempt was committed in the immediate view 
nee of the court. 
caees that a commitment should issue. As to 
the extent of the punishment, [ apprehend there can 
beno question. The maximum authorized by statute 
jswholly inadequate. The offense, as we have seen, 
wasagrave one. It evinced a total disregard of what 
is due to the people in the decent and orderly adminis- 
tration of justice. No repentance has been exhibited, 
no apology offered, no expression of regret vouchsafed. 
The determiuation has been to do the wrong, to do it 
deliberately, and to persist in it defiantly. 
The respondent is committed to the county jail for 
thirty days, and a fine is imposed of $250. 
Filed March 31, 1890. 


PUBLIC RECORDS—RIGHT TO EXAMINE. 


MICHIGAN SUPREME COURT, DEC. 238, 1889. 


Burton vy. TUITE. 


Act of Michigan of 1889, number 205, provides that the officers 
having the custody of any county, city or town records 
shall furnish proper and reasonable facilities for the in- 
spection and examination of the records and files In their 
offices, and for making memoranda or transcripts there 
from, to all persons having occasion to make examina- 
tion of them for any lawful purpose. Held, that the ex- 
amipation of city tax-sales books, made up by the receiver 
of taxes, and by him handed over to the city treasurer, 
could not be refused on the ground that they were not 
public records, although there is no express statutory pro- 
vision that such books shall be kept. 

An abstractor cannot be denied access to such books on the 
ground that he is simply seeking information for private 


gain. 
Henry A. Chaney, for relator. 
John W. McGrath, for respondent. 


Morse, J. The relator asks for tae writ of man- 
damus to compel the respondent to permit him to in- 
spect and examine the records and files in the city 
treasurer’s office at Detroit, and to furnish proper and 
reasonable facilities for such inspection and examina- 
tion, and for making memoranda and transcripts from 
such files and records, in compliance with act number 
25, PuBlic Acts, 1889. The act in question reads as 
follows: ‘‘ That the officers having the custody of any 
county, city or town records in this State shall furnish 
proper and reasonable facilities for the inspection and 
examination of the records and files in their respective 
offices, and for making memoranda or transcripts 
therefrom, during the usual business hours, to all per- 
tous having occasion to make examination of them 
for any lawful purpose; provided that the custodian 
of said records and files may make such reasonable 
rules and regulations with reference to the inspection 
and examination of them as shall be necessary for the 
protection of said records and files, and to prevent the 
interference with the regular discharge of the duties 
of such officer; and provided further that such officer 
shall prohibit the use of pen and ink in making copies 
Pub. Acts 1889, p. 


Relator shows in his petition that he is engaged in 
the abstract business in the city of Detroit, and has 





invested a large sum of money in said business. That 
his business requires that he should know what taxes, 
levied by the city of Detroit, are liens upon property 
of which he is furnishing abstracts, and by whom such 
liens, if any, are held. That when lands are sold for 
uupaid taxes the sale is conducted by the receiver of 
taxes. A statement of such sales in book form is 
made by the receiver, and turned over to the city 
treasurer, in whose custody it thereafter remains. 
When sales are redeemed or city bids sold, such re- 
demption is minuted in this book. That it is neces- 
sary in said relator’s business to frequently consult 
this book. If proper facilities were granted him, he 
would not need to consult the same more than ten 
minutes in any one day. That the prevailing rule and 
custom is, in all the city and county offices, to permit 
all persons to have free access to the records therein, 
and he, himself, has ordinarily been allowed this 
privilege without obstruction or restraint, except in 
the case of the respondent, who is city treasurer of the 
city of Detroit. That said respondent has frequently 
refused to permit your relator to inspect the sales- 
book above referred to, as have also his subordinates; 
and if at times an inspection of such records has been 
granted, it has always been accompanied with insult- 
ing language, implying that relator was taking time 
which belonged to the public, and that be must hurry, 
or that the books would be taken from him; and this 
too, although no other parties were present to be 
waited upon or attended to, and though much more 
time was consumed by said treasurer in making such 
complaints than would be necessary for relator to in- 
spect aud make such memoranda as he needed if he 
could have access to the records without unreasonable 
interruption. A clerk would be detailed to see that 
the relator did not mutilate the records, with instruc- 
tions not to permit relator to take the books. But 
more frequently relator has been told by said city 
treasurer and his subordinates that he could not see 
the records. Respondent has followed this obstructive 
course for a long time, to the great annoyance and dis- 
comfort of relator, and in face of the fact that there 
was posted in his office a notice to the effect that all 
information desired by the public would be promptly 
and cheerfully furnished. That respondent at one 
time informed relator that it was a matter of money 
with him, and that if relator would pay him $25 per 
month, relator could have what access he pleased to 
the records in said treasurer’s office. July 2, 1889, re- 
lator called at the treasurer’s office at about 11 o’clock, 
A. M., and requested the privilege of inspecting some 
of the sales-books. Respondent asked if the informa- 
tion wanted was for relator’s private business. Relator 
replied that Richard M. Coon was the owner of lot 24, 
in Wessons’ section of the Thompson farm, in the city 
of Detroit, and that he had employed relator to see if 
certain tax-sales which had been previously made were 
still held by the city or disposed of, and if disposed of, 
to whom. Respondent requested relator to write out 
what he wanted on a piece of paper, which he did. 
The paper was handed to a clerk, who was called by 
respondent to wait on relator. The parcel of land had 
been sold for six successive years, and it became neces- 
sary to inspect six different sales-books. That the 
statement which relator had made for the clerk, a copy 
of which he retained, informed the clerk the number 
of the book required, the page of the book, and the 
line on the page which he desired to inspect. That 
said clerk produced four of the books required, and 
they were hastily inspected by relator, but he was not 
permitted to handle them. During the examination, 
which could hardly have occupied ten minutes, re- 
spondent himself sat by, discussing the general sub- 
ject of relator’s rights, and apparently in no wise hur- 
ried by the pressure of official duties. That after re- 
lator had inspected the fourth volume, said clerk — 
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taking his cue from the language and actions of his 
employer, said respondent -- abruptly, violently and 
unreasonably refused to produce the other two books 
requested, and left the room. That relator then asked 
the city treasurer himself to produce the two books 
asked for, but said treasurer refused. Relator then 
told respondent that be would get the books himself if 
he (respondent) would permit him (relator) to go into 
the room where said books were, for that purpose. 
Respondent told him he could not go into that room, 
and absolutely refused to permit him to see the books 
he desired. Relator offered respondent $10 per month 
to be accorded such treatment as accorded to the pub- 
lic. Respondent refused the offer. Relator then form- 
ally demanded the right to inspect the two books he 
had asked for before, and reminded respondent of the 
statute. Relator said that if he could not see the 
books he should ask for a mandamus. Respondent 
told relator to ‘‘mandam” if he wanted to; thatjthe 
books were in the vault, and relator could not see 
them; and that nothing but an order from the ,com- 
mon council would make him remove them. He told 
relator to leave a written memorandum of what he 
wanted, and relator refused to do this, as he had al- 
ready furnished respondent with one statement of 
what he required. Respondent became vociferous, de- 
clared that he had disposed of the subject, refused to 
hear any thing further and left the room. Relator 
then, under advice of counsel, made a new memoran- 
dum of what he wanted, and offered it to tlie deputy 
treasurer, who said he had no time to attend to it. 
Relator told him he need not attend to it then, as he 
would send his clerk for it; laid the memorandum on 
the table and placed a paper-weight upon it. Respond- 
ent came in about then, in a high temper, and with 
some profanity ordered the relator out of the office, 
which order relator obeyed. During the whole time 
of this interview there was no other person in the 
office on business, unless he was secluded in the pri- 
vate office of respondent. 

The respondent in his answer denies that the books 
referred to by relator are public records, or that they 
are made so by charter, ordinance or law, or that they 
are required by law to be kept, or that relator, or any 
person except respondent, is entitled to the possession 
of said books or entitled to take them out of the cus- 
tody of respondent, or to make extracts from them, 
except under the immediate supervision of respond- 
ent. He denies that it is the universal practice in city 
offices to permit all persons desiring to inspect the 
said books to have free access to them, or that such is 
the usage, or that such usage has become so well estab- 
lished as to have the force of a common-law custom. 
He denies that relator has been ordinarily allowed to in- 
spect such books without obstruction or restraint, if by 
obstruction or restraint is meant a denial of the right 
of access to said books without the supervision of the 
city treasurer. He denies the right which relator 
seeks to establish is recognized or confirmed by any 
act of the Legislature. He denies that at any time 
this respondent, or by this respondent’s direction or 
authority, any deputy or clerk in respondent’s office, 
has accompanied any inspection of the books which 
relator has been allowed to make with insulting lan- 
guage. He denies that relator bas been told by re- 
spondent that he (the relator) could not see the rec- 
ords. He denies that respondent has been guilty of 
obstructing relator. He denies that respondent de- 
rives au income from abstracts amounting to $1,000 
per annum, or any such sum. He denies that this re- 
spondent has ever said that if relator would pay 
respondent $25 per month during his term of office 
the relator could have whatever access he desired to 
the books in respondent’s office. He denies that he 
made use of the expression found on page 9 of relator’s 
petition, viz., ‘God damn quick, too.’”’ Respondent 





=== 
also sets forth in his answer that relator is seeking th 
information from the books as a matter of merchap. 
dise to sell to others. That up to July 2, 
abstracts could only be procured of the city treg., 
urer, and that the treasurer, whose office expineg 
in 1884, realized from $1,500 to $2,000 annually 
from tax abstracts, and that he is informed 
lator paid such officer for the privilege of making g 
copy of the books of said office, and did make and ug 
the same for private gain. That for one year prior tg 
July 1, 1888, relator paid $35 per month for this privi- 
lege. That respondent has always been ready ang 
willing to give any lot-owner or citizen desiring it j,. 
formation as to tax charges upon lands, and has always 
done so free of charge. Insists that he has the legal 
right to charge a small fee for making out abstracts, a5 
there is no law requiring him to make them otherwige, 
That the books in question have been kept for the in 
formation and convenience of the city of Detroit, ang 
are not required to be kept by the city charter o 
any law or ordinance. That each year, after them 
ceiver of taxes makes sale of lands for unpaid taxes 
one of said books is made up by such receiver, and 
entered therein in the name of the owner, if known, 
a description of such parcel of land, the amount of the 
city tax, school tax, etc., the total tax, the name of the 
person to whom sold, which is usually the city of De 
troit; and said books also contain blanks for entry of 
assignment or redemption. There are in all thirty. 
seven books, containing from one hundred to two 
hundred and fifty pages each. In addition, there ar 
some sales- books, containing memoranda of sales for 
unpaid special assessments. There are also sixteen, 
one for each ward, indexes to sales- book, each of 
which contains a description of each parcel of land in 
that ward, with a column for each year in which to 
enter, if sold, the number of the page of the sales-book 
for that year containing the memoranda of the sale. Ifa 
sale has been cancelled, a red ink line is drawn through 
the reference figures. That the books so kept are easily 
subject to alteration or defacement. That the books 
aforesaid are valuable, and the loss of the same, or any 
of the same, would be irreparable. That respondent 
is charged by the city with the care and custody of the 
same. That a portion of respondent's office is kept for 
the use of the public, and the public is necessarily, by 
means of desks, railings, and wire-work partitions, ex 
cluded from the private or working department of the 
office, and from the part containing the moneys, 
books and papers in respondent's office. That relator, ia 
order to use the right which he here seeks to establish, 
must necessarily be admitted to that portion of re 
spondent’s office from which the general public is ex 
cluded. That the books referred to are kept by re 
spondent in a vault in the city treasurer's office, and 
in the same vault are otber valuable books and papers, 
together with large sums of the city moneys, varyingin 
amount from $100 to $30,000. That to produce said 
books, and a number of them, as is often required by 
relator, requires a large amount of time almost daily, 
and from ten to thirty minutes per day have often 
been consumed in so doing. That respondent insists 
that it is the duty of respondent, in order to protect 
himself and his bondsmen, to keep their books uder 
the immediate care, custody and supervision of him 
self, or one of his trusted employees. That during the 
month of July relator’s purpose is not so much to look 
after individual cases of sales, as it is to compare hia 
minutes of sale with the office memoranda of the 
same. Respondent submits that he is not obliged t0 
produce the books of his office, and supervise the it- 
spection of the same, to one who is collecting inform 
tion for merchandise, and that if he does do 80, be is 
entitled to pay for it. He also submits that in other pub 
lic offices—in the office of register of deeds, in the Pro- 
bate Court, and in the county clerk’s office—when it 
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formation is furnished which the law does not require 
to be furnished, charges are made, and legitimately, 
for such information. He also shows that he has given 
pond for the safe-keeping of these records. That his 
total fees for abstracts for eleven months ending De- 
cember 31, 1888, were but $243. And he finally submits 
that relator is not entitled to access to the books of 
respondent’s office at his own pleasure, neither is he 
entitled to frequent or enter into that portion of re- 
spondent’s office from which the general public is ex- 
eluded. That respondent is entitled to supervise the 
examination of the books in his office, and that the 
relator, as a dealer in information, is not entitled to 
compel respondent to give his time to relator, at the 
pleasure of relator, for his gain, and without compen- 
sation to respondent. 

Itis evident, from the petition and answer, that 
there is more or less‘of ill feeling between these par- 
ties, and it is also clear that the relator has been in 
fact denied free access to these sales-books, and that 
the respondent does not propose to permit such access 
anless he is paid therefor; nor does he propose to fur- 
nish any facilities, reasonable or otherwise, to the re- 
lator to inspect and examine said books without pay. 
This right of relator, claimed under the statute, is de- 
nied, first, on the ground that these books are not 
public records, because there is no express statutory 
provision anywhere that such books shall be kept. 
These books are made up in the first place by the re- 
ceiver of taxes, and by him handed over to the city 
treasurer. They are therefore books used and kept in 
two of the public offices in the city of Detroit, and 
they must be considered public records. The claim 
that they are private books of account is absurd. They 
are neither the private books of the receiver of taxes 
nor of the city treasurer, and the city of Detroit, a pub- 
lic municipal corporation, can have no private books, 
not even of accounts, not open to the inspection of its 
¢itizens. Its doings, and the doings of its officers, and 
the records and files in their offices, must be open to 
the public; nor can fees be charged for such inspection 
to those having the right to examine and inspect such 
files and records. 

But the broad ground is also taken that the relator 
has no lawful right to inspect these sales-books without 
recompense to the respondent, because he is an ab- 
stract-maker, and his business may be, and is in most 
eases, to sellsome person the information gained by 
such examination; that he does not come under the 
statute, because he does not have ‘“‘occasion to make 
examination of them for a lawful purpose,” and that 
this case is covered and against relator by two former 
decisions of this court: Webber v. Townley, 43 Mich. 
ony 88 Am. Rep. 213; Match Co. v. Powers, 51 Mich. 
45. 


If understand the latter case, the writ of man- 
damus was denied because the Diamond Match Com- 
pany was not a citizen nor an inhabitant, nor even a 
domestic corporation. It did not show its charter, nor 
give any evidence of its powers or artificial capabili- 
ties. This court say: ‘* We have no means of know- 
ing that it has capacity to buy or hold lands or deal in 
titles anywhere, or to carry on the business in which 
its petition alleges it to be engaged, or to apply itself 
to such an enterprise as making a system of abstracts 
of all the titles of all the real property in a county. 
The case is bare of information in regard to the true 
legal status of the relator, and as to whether it is other 
than a mere intruder in what it now demands.” The 
Petition of the relator alleged that it was incorporated 
under the laws of the State of Delaware; that it had 
become the purchaser of about thirty thousand acres 
of pine land in the county of Ontonagon, had erected 
extensive saw-mills, and invested nearly $200,000, and 
Was cutting large quantities of pine, and constantly 
Purchasing more land; and to provide against acquir- 





ing defective titles, desired to protect its rights and 
interests by providing for itself an abstract of all the 
lands in the county. The relator was permitted oppor- 
tunity toexamine and make abstracts, as far as its 
ownership or interest was concerned, present or pro- 
spective; but the dispute was whether it had the right 
to go further, and insist on having office accommoda- 
tions, and the handling of all the records, to make an 
abstract of title to all the lands inthecounty. While 
the writer of the opinion, Chief Justice Graves, paused 
to make some practical suggestions of obstacles in the 
way of proper relief being afforded by mandamus, the 
ground of the denial of the writ was that the relator 
had failed to show any title to the right it claimed, 
because the authority given to it by the State by which 
it was created was not disclosed, and could not be 
assumed. See Match Co. v. Powers, 51 Mich. 147, 
148. 

In this view of the case above cited, Ido not think 
that it is any authority bearing against the relator’s 
claim in this case. And I cannot agree with the opin- 
ion of this court, or the reasons given for it, in Web- 
ber v. Townley, supra; nor do I anticipate that hardly 
any, if any, of the results imagined by the writer of 
that opinion would ever occur, if the holding were 
otherwise. If any of them should happen, the law is 
powerful enough to remedy them, and “sufficient 
unto the day is the evil thereof.’’ 1 do not think that 
any common law ever obtained in this free govern- 
ment that would deny to the people thereof the right 
of free access to and public inspection of public rec- 
ords. They have an interest always in such records, 
and I know of no law, written or unwritten, that pro- 
vides, that before an inspection or examination of a 
public record is made, the citizen who wishes to make 
it must show some special interest in such record. I 
have a right, if I see fit, to examine the title of my 
neighbor’s property, whether or not I have any inter- 
est in it, or intend ever to have. I also have the right 
to examine any title that I see fit, recorded in the pub- 
lic offices, for purposes of selling such information, if 
I desire. No one has ever disputed the right of a law- 
yer to enter the register’s office, and examine the title 
of his client to land as recorded, or the title of the op- 
ponent of his client, and to charge his client for the 
information so obtained. This is done for private gain, 
as a part of the lawyer’s daily business, and by means 
of which, with other labors, be earns his bread. Upon 
what different fouting can an abstractor — can Mr. 
Burton—be placed, within the law, without giving a 
privilege to one man or class of men that is denied to 
another? The relator’s business is that of making ab- 
stracts of title and furnishing the same to those want- 
ing them, for a compensation. In such business it is 
necessary for him to consult and make memoranda of 
the contents of these books. His business is a lawful 
one, the same as is the lawyer’s, and why has he not 
the right to inspect and examine public records in his 
business, as well as any other person? If he is shut 
out because he uses his information for private fgain, 
how will it be with the dealer in real estate, who ex- 
amines the records before he buys or sells, and buys 
or sells for private gain? Any holding that shuts out 
Mr. Burton from the inspection of these records, for 
this reason also shuts out every other person except 
the buyer, seller or holder of a particular lot of lands, 
or one having alien upon it, or an agent of one of 
them, acting as such agent without fee or reward. It 
cannot be inferred that the Legislature intended that 
this statute should apply only to a particular class of 
persons, as for instance, those only who are interested 
in a particular piece of land; and “ person ’’ means all 
persons. I can see no danger of great abuses or incon- 
veniences likely to arise from the right to inspect, ex- 
amine or make note of public records, even if such 
right be granted to those who get their living by sell- 
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ing the information thus gained. The inconvenience 
to the office is guarded agaiust by the statute, which 
authorizes the incumbent to make reasonable rules 
and regulations with reference to the inspection. Aud 
when abuses are shown there will no doubt be found 
by the Legislature or the courts a remedy for them. 
It is plain to me that the Legislature intended to as- 
sert the right of all citizens, in the pursuit of a lawful 
business, to make such examinations of the public rec- 
ords in public offices as the necessity of their business 
might require, subject to such rules and restrictions 
as are reasonable and proper under the circumstances. 
The respondent in this case is the lawful custodian of 
these sales-books, and is responsible for their safe- 
keeping, and he may make and enforce proper regu- 
lations, consistent with the public right, for the use of 
them. ‘* But they are public property, for public use, 
and he has no lawful authority to exclude any of the 
public from access to and examination and inspection 
thereof at proper seasons.’’ It follows that he has no 
right to demand any fee or compensation for the privi- 
lege of access to the records, or for any examination 
thereof not made by himself or his clerks or deputies. 
He has no exclusive right to search the records 
against any other citizen. Lum v. McCarty, 39 N. J. 
Law, 287; Boylan v. Warren, 39 Kan. 301; State v. 
Rachac, 37 Minn. 372; People v. Richards, 99 N. Y. 
620; Hanson v. Eichstuedt, 69 Wis. 538. 

It follows, in my opinion, that the prayer of the pe- 
titioner must be granted, and the writ issue as prayed, 
the relator asking in this writ no more than the stat- 
ute gives him. 


CHAMPLIN, J., concurred. 


CAMPBELL, J. I think relator has such an interest 
as entitles him, under the Laws of 1889, to see the 
book in question, and confine my opinion to that 


point. 
SHERWOOD, C. J., and Lone, J., did not sit. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—DISCOVERY — DISCRETION.—The granting 
or denying of an order for discovery is within the dis- 
cretion of the Supreme Court, and not reviewable on 
appeal. Code Civ. Proc., § 190; Clyde v. Rogers, 87 N. 
Y. 625; Stilwell v. Priest, 85 id. 649; Jenkins v. Put- 
nam, 106 id. 272-276; Glenney v. Sted well, 64 id. 120-128. 
Feb. 25, 1890. Finlay v. Chapman. Opinion by O’ Brien, 
J. 


BAILMENT—SALE.— Defendant agreed to buy two 
boats at a certain price from third persons, the latter 
agreeing to build them for delivery by a certain time. 
The contract did not require defendant to furnish lum- 
ber, but thereafter the third persons ordered lumber 
from defendant, to be used in the boats, and defend- 
aut sent them an itemized aud priced bill with the 
lumber. Defendant’s evidence showed that it dealt in 
lumber for building boats, furnished it to boat-build- 
ers having contracts to build boats for it, and deducted 
the price of the lumber from that of the boats, and 
that this custom was known to the third persons. The 
latter testified that they formerly paid cash for lumber 
bought of defendant, but that later the custom was to 
deduct the price from that of the boat wben completed. 
In an action by purchasers of the lumber from the 
third persons for its conversion by defendant, held, 
that the question whether there was a bailment or a 
sale was for the jury. Feb. 25, 1890. Crosby v. Dela- 
ware & H. Canal Co. Opinion by Andrews, J. Revers- 
ing 5 N. Y. Supp. 949. 





COLLEGES—ENDOWMENT FROM PUBLIC LAN , 
PENSES OF DISBURSEMENT.—An act of Congress of 
2, 1862, donating public lands to such States ag 
provide colleges for the benefit of agriculture and me 
chanic arts, provided that the land apportioned g 
each State should be sold, and the amount thug mm 
alized should be invested in stocks of the Unite 
States or of the State, or in other safe stocks, yi 
five percent per annum upon the par value of the 
stock; that the money thus invested should remain, 
perpetual fund, the capital of which should never be 
diminished, and the interest should be appropriatedty 
the support of at least one college, where branches m 
lating to agriculture and the mechanic arts should by 
taught. It was further provided that the entire ey. 
pense of management and disbursement of the moneys 
thus received should be paid by the State, so that the 
entire proceeds of the sale of the lands should be 
plied to the purpose designated. By Laws of Ney 
York, 1863, chapter 460, the Legislature accepted the 
grant of lands, and provided for the sale of the lands, 
and investment of the proceeds; re-enacting the pro 
visions of the act of Congress relating to the invest 
ment of the funds, and the payment of the expensesof 
management and disbursement. By act of April %, 
1865, incorporating Cornell University, it was provided 
that the income received from the investment of the 
proceeds of the sale of such lands should be appropri- 
ated and paid to the trustee of such university in the 
mode and for the purposes defined in the act of Con 
gress. Held, that under the provisions of these several 
acts the trustees of the university were entitled to the 
income of the fund realized from the sale of such lands 
without any deduction for expenses or for premiums 
paid in purchasing stocks as required by the act. Bug 
if the fund thus invested does not yield an income of 
five per cent on the amount, the trustees are entitled 
to only such sum as is actually received as interest. 
The clear purpose of the act of Congress cannot be mie 
taken. It was to provide a fund from the sale of the 
public lands or of the land scrip, of which the State 
should be the trustee, and the safety of which should 
be guaranteed by it, and the whole interest of the prin- 
cipal sum was to be used for the purposes mentioned 
in the act, without the deduction of any costs, charges 
or expenses of any name or nature. The whole actual 
earning of the fund was to be used for this purpose, 
and all expenses of management or disbursements 
were to be paid by the State which received the dons 
tion, so that, in the language of the Federal Legisle 
ture, “the entire proceeds of the sale of said lands 
shall be applied, without any diminution whatever, to 
the purposes ” thereinafter mentioned. With this leg- 
islation of Congress thus plainly set forth in the actof 
donation, the State, by accepting the donation by leg 
islative act, took upon itself to comply, and it has a 
sented to the terms and conditions of the act, upon 
which the donation was made. In the first act of the 
Legislature upon this subject, it provided that the treat 
urer, on the warrant of the comptroller, should from 
time to time pay, out of any moneys in the treasury 
not otherwise appropriated, all the expenses of matr 
agement and superintendence, and taxes, if any, from 
the selection of said lands previous to their sale, 
all expenses incurred in the management and disburse 
ment of the moneys which might be received there 
from, and of all incidental matters connected with ot 
arising out of the care, management and sale of the 
said lands; so that the entire proceeda of the sale of 
said lands should be applied, without any diminution 
whatever, to the purposes mentioned in said act of 
Congress. This language is plain, and it shows the 
legislative intent to fully comply with the conditions 
contained in the act of Congress. It only required 
sequent appropriations to pay over the entire p' 
of the trust fund to the beneficiary, and in this wa 
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the purpose of the Federal act and of this State statute 
of the Federal act and o lis State statute 
ad be fully curried out. In the same act the Legis- 
Jature also provided for the investment by the comp- 
troller of these trust funds in stocks of the United 
States or of this State, or in some other safe stocks, 

ing not less than five per cent of the par value of 
said stocks, and the moneys so invested were declared 
toconstitute a perpetual fund, the capital of which 
should remain forever undiminished, except as pro- 
vided for in and by said act of Congress. And in the 
act incorporating Cornell University the statute pro- 
yided for the payment to the university of all the in- 
come, revenue and avails received from the investment 
of the proceeds of the sale of the lands or of the scrip 
therefor, or for any part thereof, granted to the State 
by the act of Congress above mentioned. Bearing in 
mind the relations between the Federal] and State gov- 
eruments upon the subject of this land grant, and that 
Cornell University has received the trust fund on the 
conditions heretofore mentioned, we are ina position 
to inquire intelligently what was meant by the Legis- 
lature when it used the language it did in appropriat- 
ing moneys for the university in the years 1881 and 
1882. In each of those years the Legislature appropri- 
ated $25,000 to the Cornell University, and in making 
such appropriations it used this language: Payable 
from the college and scrip “‘fund. Revenue. For the 
Cornell Tniversity, $25,000."’" What did it mean by 
the use of such language? Did it mean that the reve- 
nues of the trust fund were only such revenues as re- 
mained after the payment from them of those very ex- 
penses which by the terms of the act of Congress, and 
by its own legislative act in accepting the land grant, 
the State was itself bound to pay; or did it mean that 
in accordance with both the act of Congress and its 
own plain legislation upon that subject, theretofore 
adopted and passed, the term ‘‘ revenue”’ included all 
the revenue arising from the bonds purchased, with- 
out diminution or subtraction by reason of expenses 
for investment or premiums paid on such bonds, and 
that all such interest should in good faith be paid by it 
to this university which it had established, and which 
was to receive the benefits accruing by reason of this 
actof Congress? We think, plainly, it meant the lat- 
ter. The State had not only received the lands, and 
had thus become possessed of this trust fund, upon the 
conditions already mentioned, and by its legislation 
had accepted such conditions, but in its act creating 
this university, and asa part consideration for its do- 
nation to it of the interest on this fund, it had re- 
quired that the university should annually receive one 
hundred and twenty-eight students—that is, one from 
each Assembly district—who should be gratuitously 
instructed by it in any or in all the prescribed branches 
of study in any department of said institution. Thus 
at the end of four years, and from that time on, there 
would be, if all the places were filled, five hundred and 
twelve students availing themselves of gratuitous in- 
struction from this institution. That certainly is a 
large item, and must necessarily be a heavy burden to 
be borne by it, and it was undoubtedly placed upon it 
by the State because of the fact that the university was 
to receive the revenue arising from the large sum above 
referred to, free and clear of all expense in relation to 
it. The effect of the opposite construction is stated in 
the language of the case when it says that, if this ac- 
tion of the comptroller is justified, Cornell Univer- 
sity will be deprived wholly of the income from this 
fund for nearly two years. In our opinion, the comp- 
troller was not justified in charging upon his books 
the sum of thirty-eight thousand and odd dollars 
against the income, for the purpose of taking for the 
State such income as might accrue in the future, until 
itamounted to that sum. Whatever amount it was 
necessary then, or may be necessary hereafter, to ex- 
pend in the way of premiums for investments for this 


fund, comes within the plain meaning of the acts of 
this State already referred to; and such amounts are 
expenses connected with the management and main- 
tenance of the fund, which should be made good by the 
State by an appropriation from its treasury. In this 
way the principal is kept intact, and the whole income 
is payable to the university, and it is the only way in 
which it can be done. Although the comptroller was 
not justified in charging this amount to the revenue 
account, yet still this court cannot grant relief in the 
way of a mandamus for any greater sum than is actu- 
alJy in the treasury, and which arises from the reve- 
nues of that trust fund, and for which an appropria- 
tion has been made. The comptroller purchased $200,- 
000 of bonds, upon which he receives interest, and he 
paid a large premium forthem. Whether he charges 
that premium to the principal or to the income has no 
effect whatever upon the fact that he receives, as inter- 
est upon that particular investment, but $8,000. The 
whole of that amount is *“‘ revenue,’’ within the mean- 
ing of that word as used in these statutes, having ref- 
erence to all the circumstances already set forth. We 
therefore differ with the General Term so far as to say 
that the whole of the interest received should be paid 
by the comptroller, under the language used in these 
appropriations, up to the amount in each year actually 
appropriated, and no part of it should be set apart for 
the purpose of making good the charge of the comp- 
troller against the income of the fund. It is the plain 
duty of the State to itself make the appropriation 
necessary to pay the premiums upon bonds purchased, 
and to thus keep the principal of the trust fund en- 
tirely and absolutely intact, and to appropriate to the 
university every dollar of income. But if it did not 
perform its duty, this court cannot compel the comp- 
troller to pay out any funds for which the appropria- 
tion has not been actually made, nor can it compel 
him to pay to the university any greater sum than he 
has actually received as interest from the bonds which 
he purchased or the other investments in which the 
trust fund remains. We agree with the General Term 
that the comptroller could not pay, under the language 
of these appropriations, any greater sum than he actu- 
ally received as interest, and we do not think that the 
State is liable to pay any greater sum than it was en- 
abled to receive by reason of its investment of the 
trust fund in safe stocks, as mentioned in the act of 
Congress and in the statutes of our own State. Jan. 
14, 1890. People, ex rel. Cornell University, v. Daven- 
port. Modifying 30 Han, 177. 


CoRPORATIONS — OFFICERS — INDORSEMENT.—In an 
action to enforce defendant’s liability on a note in- 
dorsed in the name of defendant company by its presi- 
dent, though there was no proof that the president 
had direct authority to indorse the note in question, it 
was shown that the company had no working capital, 
and that it could be gotten only by borrowing it, and 
that the directors knew this. The president conducted 
all the business of the company, paid expenses, and had 
for eight or nine years procured discounts by indors- 
ing in the name of the company, some directors hay- 
ing been present when indorsements were made by 
him. He made a yearly report to the directors, laying 
before them the books, showing these discounts, and 
on one occasion a director assisted him to procure a 
loan on the credit of the company. Held, that the evi- 
dence was sufficient to require the submission to the 
jury of the question of the president’s authority to 
bind defendant by indorsement. Feb. 25, 1890. Fifth 
National Bank of Providence v. Navassa Phosphate Co. 
Opinion by Finch, J. Reversing 6 N. Y. Supp. 1. 


COUNTY TREASURER — SALARIES — ERIE COUNTY. — 
By the Laws of New York of 1880, chapter 580, 
Erie county was excluded from the operation 





of the Laws of 1877, chapter 436, which provided 
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that county treasurers should receive a salary, to 
be fixed at least six months before their election, in 
lieu of the fees theretofore allowed by law, and should 
receive no other compensation for their services, ex- 
cept upon the sale of land for taxes. This act was ex- 
tended te Erie county by Laws of 1881, chapter 411, and 
Laws of 1881, chapter 557, provided that the salary of 
county treasurer thereafter elected should be fixed be- 
fore heentered upon the duties of his office. Held, 
that the sole compensation to such treasurer contem- 
plated by this act was his salary, with the exception 
contained in the act of 1877, above cited. Feb. 25, 1890. 
Supervisors of Erie County v. Jones. Opinion by 
Finch, J. Affirming 1 N. Y. Supp. 557. 


GRANT—PRESUMPTION.—In an action for damages 
and the removal of a bridge erected by defendants un- 
der authority of the town of Brookhaven it appeared 
that title to that part of the shore of Setauket harbor 
on which the bridge was erected was originally vested 
in the town. Plaintiffs introduced a deed under which 
they claimed, dated in 1768, which conveyed a “ cer- 
tain piece of salt thatch ”’ by lines, including the locus 
in quo; and proved in addition, that from time to time 
grantees under this deed cut the salt thatch growing 
ou the premises, and leased the right to others to do so, 
and in one instance brought suit against a trespasser. 
Plaintiffs also introduced a patent from the governor in 
1693 to S. for thatch beds lying within the harbor, and 
also proved that the patent was publicly read before 
the freeholders of the town, and that it was voted to 
approve thesame. This patent conveyed toS. the land 
under water in the harbor adjoining the premises de- 
scribed in plaintiffs’ deed, and called for a boundary 
line and terminal point mentioned in plaintiffs’ deed, 
and included within its calls all of the land in the har- 
bor, except that described in the deed under which 
plaintiffs claimed. Held, that the evidence was suffi- 
cient to warrant a presumption that plaintiffs’ title 
originated in agrant from the town. The question re- 
lating to the alleged title of the plaintiffs to the land 
under water embraced in the Seaton deed, depends 
upon the evidence given on the former trial, supple- 
mented by additional, and, as it seems to us, import- 
ant, proof. The town of Brookhaven, under the colo- 
nial patents, acquired a proprietary interest in the soil 
of the bays and harbors within its limits. 107 N. Y. 
358. No grant in fact is shown to have been made by 
the town at any time to the land under water em- 
braced in the Brewster deed of 1768. But the deed pur- 
ported to convey to Seaton in fee, for the considera- 
tion of £40, ‘‘a certain piece of salt thatch,’’ bounded 
on the east “by astraight line from Col. Smith’s gate 
to Col. Floyd’s point.”” The plaintiffs deduce title un- 
der this deed by regular chain, and show that they and 
their grantors, for a period running back as far as the 
memory of living witnesses, exercised acts of owner- 
ship by cutting the thatch, leasing the right to cut to 
others, and that in one instance a suit was brought 
against an alleged trespasser by the person claiming 
unde: the Seaton deed. Upon the former appeal it 
was thought that this evidence was insufficient to show 
title to the soil in the plaintiffs, but was consistent 
with the grant of a privilege merely to Brewster and 
his grantees to take the thatch, and did not justify a 
presumption of a grant by the town of the soil. I 
wrote the opinion in that case, but feel compelled to 
say that upon further consideration, I entertain much 
doubt as to the correctness of our former conclusion 
on the point. Whatever was done by Brewster and 
his successors in title ought, in accordance with gen- 
eral principles, to be referred to the exercise of a right, 
and not to usurpation, there being no proof that the 
acts were tortious, or that they were ever challenged 
by the town. The cutting of the thatch, and the leas- 
ing of the right to do so to others, were the only acts 
of ownership which, considering the nature aud situa- 





— ——— eee 
tion of the property, could be exercised, and, whily 
not making out a technical adverse possession under 
the statute, may justify the presumption of g 

and perhaps a grant of the soil, and nota Tight to take 
thatch merely. Lord Hale, in his treatise De Ture 
Maris (chap. 4, subsees. 3, 5-8), after stating that theti. 
tle to the shore between high and low water mark jg 
presumptively in the king, but that it may be in the 
subject, and parcel of the manor adjacent, instances, 
as evidence sufficienf to warrant the presumption of 
title from the crown, “‘constant and usual fetching 
gravel, sea-weed and sea-sand between high and low 
water mark, and licensing others to do so, inclosing 
and embanking against the sea, and enjoy ment of why 
is so had,” ete. See also Calmady v. Rowe, 6 C. B. Sl; 
Phil. Ev. (Cow. & H. Notes), note 311, p. 4; 1 Green), 
Ev. (Redf. ed.), 83 46, 48. The plaintiffs on the jay 
trial put in evidence a patent from Gov. Fletcher tp 
Col. William Smith, chief justice of the provines of 
New York, dated October 9, 1693, which recited the 
purchase by the grantee of large tracts of land on 
Island (Nassau), and, among others, of ** all such thateh 
beds or creek thaches as lyes within the harbor 
(Setauket) in a direct lyne from ye marked tree by the 
gate to ye Southernmost pornt of ye said Little Nek 
called Floyd’s Poynt, given by ye townesmen of Brook. 
haven to him, ye said Smith, as by their sd. deeds, m 
lacon being thereunto had, may more fully appear’ 
and which patent confirmed and ratified Smith’s title 
The plaintiffs also produced in evidence the tom 
records of Brookhaven, containing an entry showing 
that at a meeting of the trustees, freeholders and com 
monalty of the town on the 27th of November, 16%, 
the patent to Smith was read and approved; ands 
further entry, that on election day in May, 1694, Col 
Smith caused the patent to be publicly read before the 
freeholders of the town, and that it was voted to ap 
prove the same. These facts and admissions tend to 
show that the town had conveyed to Smith the titleto 
the land under water in Setauket harbor, adjoining the 
premises described in the Brewster deed. Both 
Smith’s patent and Brewster's deed make the bound 
ary between the respective premises a line running 
from Smith’s gate to Floyd’s point. The same lineis 
recognized in a deed from Selah Strong, the ancestor 
of the defendants, to Abraham Woodhull, dated April 
4, 1785, as bounding the premises formerly belongingto 
Smith. It now appears therefore that the town a 
early as 1693, had conveyed most of the land under 
water in the harbor of Setauket to a private person. 
What remained was the small part included between 
the western boundary of the Smith patent and the 
shore at high-water mark, and this was the part col 
veyed by Brewster to Seaton in 1768. It does not seem 
to be an unreasonable presumption, under the circum 
stances, that the title of Brewster also originated ins 
grant from thetown. Upon the case as now preset! 
we are of opinion that the plaintiffs made out a prima 
facie title to the locus upon which the bridge was 
erected, and that the court erred in dismissing the 
complaint. Feb. 25, 1890. Roe v. Strong. Opinion by 
Andrews, J. Reversing 6 N. Y. Supp. 948. 


JUDGMENT—OPENING DEFAULT.—(1) A judgmentby 
default will be vacated where it positively appears 
from the affidavits of defendant and his attorney, 
from the postmark on the envelopes, that the auswer 
was mailed on the evening of the last day for answer 
ing, though it arrived so late that, according to the 
usual time of transmission, it would appear to bare 
been mailed after that day. (2) The right to bave the 
judgment set aside cannot be limited by the condition 
that it shall stand as security, where the answer ss 
up a meritorious defense. Feb. 25, 1890. Yates ¥. 
Guthrie. Opinion by Andrews, J. Reversing 7 N. ¥- 





Supp. 177. 
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“MUxICIPAL CORPORATIONS — ACTIONS — NOTICE OF 

_—The provisions of the charter of the city of 
Brooklyn (Laws of 1888, chap. 583, tit. 22, § 30) that no 
action or special proceeding shall be maintained 
against the city unless it shall appear that thirty days 
have elapsed since the claim upon which it is founded 
was presented in detail, and duly verified, to the city 
comptroller, for adjustment, and that the comptroller 
may require any person presenting for settlement an 
account or claim, to be sworn, and answer as to any 
facts relative to its justness, does not apply to claims 
arising ex delicto. Laws of 1859, chap. 262; Code Civ. 
Proc., § 3245; McClare v. Supervisors, 3 Abb. Dec. 83; 
faylor v. City of Cohoes, 105 N. Y. 54; Gage v. Village 
of Hornellsville, 106 id. 667. The cases of Minick v. City 
of Troy, 83 id. 514, and Reining v. City of Buffalo, 
102 id. 309, arise under charter provisions which in 
terms include claims ex delicto, and are not in conflict 
with the other cases. Jan. 28, 1890. Harrigan v. City 
of Brooklyn; Cavany. Same. Opinion by Andrews, J. 
Affirming 5 N. Y. Supp. 673, 758. 


— POLLUTED WELLS.—In an action against a 
tity to recover damages for the death of plain- 
tiffs intestate, caused, as alleged, by drinking im- 
pure water from a public well in the city, there 
was evidence that the well had existed for many 
years, and that its waters had been used by persons in 
the neighborhood extensively. There was no proof 
that prior to the lst of August the water had caused 
any injury, or that there was any suspicion that it was 
uuwholesome, but several persons testified that they 
became sick from drinking it in the early part of Au- 
gust. Plaintiff had four sons, and three of them drank 
the water in the early part of August, and became very 
sick, twoof them dying. The fourth drank it down 
to the lst of August, and left the city, and did not be- 
come sick. They had previously used it without in- 
jury. The city had no notice of the unwholesome 
character of the water, and the city chemist had com- 
menced about the first of June, under the order of the 
tity, to examine the wells in the city, but did not reach 
the well in question until the last of August. Held, 
that the city was not liable. The well was for public, 
gratuitous use; and hence nothing that was said or in- 
timated in Milnes v. Mayor, 10 Q. B. Div. 124, and 12 
id. 443, hasany pertinency here. McCarthy v. City of 
Syracuse, 46 N. Y. 194, distinguished. In Hunt v- 
Mayor, 109 id. 134, the plaintiff was injured by an 
explosion at one of the man-holes of a steam-heating 
company in one of the streets of the city of New York. 
He was defeated in his action for damages. Andrews, 
J., writing the opinion in this court, said: **The lan- 
guage of the cases expressing the measure of duty rest- 
ing upon municipal corporations in respect to their 
streets, sewers, etc., has not always been carefully 
guarded; but the doctrine has been frequently reiter- 
ated in this court that there is no absolute guaranty of 
undertaking on the part of a municipal corporation 
that its streets or other constructions shall at all times, 
and under all circumstances, be in a safe and proper 
condition, and that its obligation and duty extend only 
* ‘ge exercise of reasonable care and _ vigilance. 

* There must be willful misconduct or culpable 
neglect to create liability.’’ Here there was no willful 
misconduct or culpable neglect on the part of the city 
as to this well. Trees, bridges and other wooden struc- 
tures will necessarily decay, and become unsafe; and, 
where they may thus become dangerous to human life, 
the duty devolves upon the municipality to make tests 
and examinations, using reasonable diligence to ascer- 
oh whether they are safe or not. Vosper v. Mayor, 49 

- ¥. Super. Ct. 296: Howard Co. v. Legg, 11 N. E. 

. 614; Jones v. New Haven, 34 Conn. 13; Noris- 
town v. Moyer, 67 Penn. St. 355. But this case is not 
analogous to those. Here there is no proof justifying 





the inference that the water of this well was con- 
stantly and inevitably exposed to impurities which 
would render it dangerous to human life. This is not 
like the cases where a city creates or permits a nui- 
sance, or turns a stream of mud or water upon the 
premises of private individuals. In such cases it is held 
responsible for the nuisance which it creates or per- 
mits, and for its wrongful acts. Veople v. Albany, 11 
Wend. 539; Nevins v. City, 41 Ill. 502; Shawneetown 
v. Mason, 82 id. 337. There was no proof in this case 
that the city in any way polluted or poisoned the water 
of this well, or permitted others to do so; and hence 
the cases of Reg. v. Medley, 6 Car. & P. 292; Goldsmid 
v. Commissioners, L. R., 1 Eq. 161; Charles v. Board, 
48 Law T. (N. 8.) 569; Brown v. Illius, 27 Conn. 84; 
Ballard v. Tomlinson, 29 Ch. Div. 115, are not in point. 
Feb. 25, 1890. Danaher v. City of Brooklyn. Opinion 
by Earl, J. Affirming 4 N. Y. Supp. 312. 


RECEIVERS—APPOINTMENT FOR DECEDENT’S ESTATE. 
—Pending an action against the executors of a de- 
ceased partuer’s estate, plaintiff, one of the executors, 
was appointed receiver of decedent’s property. After 
a decision against the plaintiffs therein, but before 
judgment entered, the receivership was extended on 
application of the plaintiffs therein, who proposed to 
appeal from the judgment when entered. The Codeof 
Civil Procedure of New York, section 713, subdivision 
8, authorizes the appointment of a receiver ‘‘ after final 
judgment, to preserve the property during the pen- 
dency of an appeal.”’ Held, that there was no authority 
for the second appointment, and that, after judgment 
had been rendered against said plaintiffs, he had no 
power to maintain an action in behalf of the estate. 
Feb. 25, 1890. Colwell v. Garfield National Bank. Opin. 
ion by Andrews, J. Reversing 5 N. Y. Supp. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONTEMPT — DISBARMENT OF ATTORNEY.— The Cir- 
cuit Court may, by summary proceedings, according 
to the common law, strike from its roll the name of 
an attorney who is guilty of writing and publishing in 
a newspaper a false and libellous charge against the 
judge of such court, in respect to his official conduct, 
and the disclaimer by the attorney of intentional 
wrong or disrespect to the judge or court will not ex- 
cuse him, when the contrary appears upon a fair in- 
terpretation of the language employed. When Rice’s 
Case, 18 B. Monr. 473, was decided by the Court of Ap- 
peals of Kentucky, there was a statute in force in that 
State very similar to ours; and the court in that case 
affirmed the judgment of the Circuit Court, striking 
the name of an attorney from the roll of its attorneys 
by a summary proceeding. The court, in its opinion, 
says: ‘‘ The defendant in the rule was an attorney at 
law, and an officer of the court. All courts have the 
power to control and regulate, to a certain extent, the 
conduct of their officers, and to inflict on them, for 
their official misconduct, such punishment as the law 
prescribes. If a court have knowledge of the existence 
of such official misconduct on the part of any of its 
officers, it not only has the power, but it is its duty, to 
institute an appropriate proceeding against the of- 
fender, and to bring him, if guilty, to condign punish- 
ment; and it is much to be regretted that this duty, 
which the law devolves upon the courts of the country, 
is so little regarded, and that the obligations which it 
imposes are so frequently overlooked or neglected. 
The official misconduct of an attorney at law may be 
inquired into in asummary manner by the court, and 
if guilty of such misconduct his name may be stricken 
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from the roll of attorneys admitted to the practice of 
law at the bar of the court. 1 Bac. Abr., tit. ‘Attorney,’ 
306.’’ And inthe same case, on page 484, the court 
further says: “The power to remove an attorney 
from the bar ought to be exercised with great caution 
and discretion, but it is a power incidental to all 
courts; and anless it be clearly exceeded or abused 
by a Circuit Court, this court should not interpose, as 
it cannot decide with the same means of information 
that the court below was in the possession of. Ex parte 
Burr, 9 Wheat. 529; Ex parte Secombe, 19 How. 9.” 
In Ex parte Secombe, the last case above cited, the 
court says: ‘‘It has been well settled by the rulesand 
practice of common-law courts that it rests exclusively 
with the court to determine who is qualified to become 
one of its officers as an attorney and counsellor, and 
for what cause he ought to be removed. The power 
however is not an arbitrary and despotic one, to be 
exercised at the pleasure of the court, or from passion, 
prejudice or personal hostility; but it is the duty of 
the court to exercise and regulate it by a sound and 
just judicial discretion, whereby the rights and inde- 
pendence of the bar may be as scrupulously guarded 
and maintained by the court as the rights and dig- 
nity of the court itself.” Our statute requires 
“that any person desiring to obtain a license to prac- 
tice law in the courts of this State must appear before 
the County Court of the county, * * * and prove 
to the satisfaction of such court that he is a person of 
good moral character,” etc. § 1, chap. 119, Code. If 
the evidence of such moral character must be produced 
in order to obtain the license, it is equally essential 
that this character should be retained; and when an 
attorney commits an act, whether in the discharge of 
bis duties as such or not, showing such want of pro- 
fessional or personal honesty as renders him unworthy 
of public confidence, it is not only the province, but 
the duty, of the court, upon this fact being made to 
appear, to strike his name from the roll of attorneys. 
Nor is it necessary that the offense should be of such a 
nature as would subject him to an indictment. He 
bas by his own misconduct divested himself of qualifi- 
cations that are indispensable to the practice of his 
profession; and while he may regard the judgment 
depriving him of that right as a punishment for the 
offense, the action of the court is based alone upon the 
ground of public policy, and for the public good. It 
would be carrying the doctrine too far to hold that an 
attorney must be free from every vice, and to strike 
him from the roll of attorneys because he may indulge 
in irregularities affecting to some extent his moral 
character, when such delinquencies do not affect his 
personal or professional integrity. To warrant a re- 
moval, his character must be bad in such respects as 
show him to be unsafe and unfit to be instrusted with 
the powers and duties of his profession; and it is not 
essential that this misconduct or bad character should 
be in respect to some deceit, malpractice or misde- 
meanor practiced or committed in the exercise of his 
profession only, but in the exercise of a sound discre- 
tion, the court should only entertain such charges as 
are in their nature gross, and unfit‘'a person for an 
honest discharge of the high and responsible trust re- 
posed in an attorney. 1t would be unjust to the pro- 
fession, the purity and integrity of which it is the duty 
of all courts to preserve, and a disregard of the public 
welfare, to permit an attorney who has forfeited his 
right to public confidence to continue the practice of 
his profession. The doctrine here announced is fully 
sustained by the authorities. Baker’s Case, 10 Bush, 
592; Leigh’s Case, 1 Munf. 481; People v. Turner, 1 
Cal. 144; Mills’ Case, 1 Mich. 394; In re Woolley, 11 
Bush, 95; Austin’s Case, 5 Rawle, 191; Jackson v. 
State, 21 Tex. 668; Ea parte Bradley, 7 Wall. 364; 
Sharon v. Hill, 24 Fed. Rep. 726; Smith’s Case, 1 Yerg. 
228. The court below, as it was competent for it todo 








found that the charges against the judge Contained jn 
the newspaper article set out in the rule were 
scandalous and libellous, and directly tended to j 

the respect and authority of the court, and to degrade 
and insult and bring it into disrespect, and 

its efficiency in the due administration of justicg, jf 
it could be considered at all doubtful whether or not 
this is the true purpose and meaning of the article, we 
may safely assume that it meant to charge, and dog 
charge, that the judge of said court had, as such judge, 
for partisan purposes, corruptly combined and gop. 
spired with the executive committee of the Dem. 
cratic party, and other persons, to unjustly and jp. 
properly induce the grand jury of his court to indigt 
many persons for alleged illegal voting in Merogp 
county. This charge being false, we have no hesity. 
tion in pronouncing the publication to be a gross libel 
on its face, and one which no person of character, and 
a proper sense of his duty as an attorney, would make, 
If one private citizen should make such a false acousg- 
tion against another, it would be a base act, and when 
it is made against a judge, in respect to his official 
conduct, by an officer of his court, the offense jy 
greatly aggravated and intensified, and manifests g 
much greater degree of turpitude and depravity. To 
call such an act “ misconduct”’ simply, is to express 
but little of its vileness. The disclaimer by the de 
fendant, in his answer, of intentional disrespect tothe 
judge, or design to embarrass the administration of 
justice, is no excuse, where the contrary appears ons 
fair interpretation of the language used. People y, 
Wilson, 64 Ill. 195. It seems to me therefore, clearly, 
according to the principles and authorities hereinbe 
fore announced and referred to, that the said publica- 
tion was, under the circumstances, such gross miscon- 
duct on the part of the defendant as to justify the 
judgment of the court in revoking his right to practice 
in said court. The misconduct was, at least, of sucha 
nature as that for which the court might remove bim, 
and having, in its discretion, done so, this court ought 
not to reverse its action. Hx parte Steinman, 9% Penn. 
St. 220, was a case in many respects just like the one 
before us. The Supreme Court reversed the judgment 
of the inferior court in that case, but the reversal was 
put upon the express grounds that the judgment was 
in violation of the seventh section of the bill of rights 
in the Constitution of that State, which declares that 
“no conviction shall be had in any prosecution for the 
publication of papers relating to the official conduetof 
officers or men in public capacity, or to any othermat 
ter proper for public investigation or information, 
where the fact that such publication was not malt 
ciously or negligently made shall be established to the 
satisfaction of the jury.’ The court, in its opinion im 
that case, says: ‘This is a new and very important 
provision introduced into the bill of rights by the Con- 
stitution of 1873. It would be a clear infraction of the 
spirit, if not of the letter, of this article to hold that 
an attorney can be summarily disbarred for the publi- 
cation of a libel on a man in a public capacity, or when 
the matter was proper for public investigation or in- 
formation.” We have no such provision in our Con 
stitution, and therefore we, as the Supreme Court of 
Pennsylvania evidently would have done in the case 
cited, but for the said constitutitional provision, fe 
fuse to reverse the judgment in this case. W. Va. 
App., Nov. 21, 1889. State v. MeClangherty. Opinion 
by Snyder, P. 


ConTRACT—FRAUD—RESCISSTON.—The object of this 
suit was to rescind and set aside the sale and purchase 
of the undivided three-eighths of the property, on 
alleged ground of fraud on the part of defendants in 
making the sale by misrepresenting the condition of the 
mine and its value, and by the suppression of facts 
leged to have been known by defendants and unkuows 
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py plaintiffs whereby plaintiffs were misled aud deceived 


¥ far more than its worth. In order to properly deter- 
mine the questions presented, it becomes necessary to 
find from the evidence and attendant circumstances the 
relation of the parties to each other, and the property 
over which the controversy arose, and the knowledge 
and opportunities of knowledge of the parties, Te- 
spectively, regarding its value. In Clapham v. Shillito, 
7 Beav. 149, Lord Langdale said: ‘Cases have fre- 

tly occurred in which, upon entering into con- 
tracts, misrepresentations made by one party have not 
been in any degree relied on by the other party. If the 

y to whom the representations were made himself 
resorted to the proper means of verification before he 
entered into the contract, it may appear that he relied 
upon the result of his own investigation and inquiry, 
and not upon the representations made to him by the 
other party ; or if the means of investigation and verifi- 
cation be at hand, and the attention of the party receiv- 
ing the representations be drawn to them, the circum- 
stances of the case may be such as to make it incumbent 
on acourt of justice to impute to him a knowledge of 
the result, which, upon due inquiry, he ought to have 
obtained, and thus the notion of reliance on the repre- 
sentations made to him may be excluded.’ See also 
Lowndes v. Lane, 2 Cox, 363; Pickering v. Dowson, 4 
Taunt. 779; Jennings v. Broughton, 17 Beav, 234. In 
White v. Seaver, 25 Barb. 235, the court says: ‘‘ A pur- 
chaser is bound to exercise ordinary prudence and 
discretion, and if the means of knowledge * * * 
are within his power, and he neglects to make the 
proper inquiry, he loses his remedy against the vendor 
for any fraudulent representations the latter may 
make.” Same point, Bell v. Byerson, 11 Iowa, 233; 
Burton v. Wellers, Litt. Sel. Cas. 32. It is said in Bige- 
low on Frauds, 466, that a fraudulent misrepresenta- 
tion is made up of five elements: (1) A false represen- 
tation. (2) Knowledge by the person who made it of 
its falsity. (3) Ignorance of its falsity by the person 
towhom it was made. (4) Intention that it should 
beacted upon. (5) Acting upon it, with damage. An 
action at law for damages for deceit requires all these 
elements. In equity, a case may be made without the 
second, and sometimes without the fifth. Very nearly 
the same enumeration of the elements going to make 
wpa fraudulent misrepresentation is given in 2 Pom. 
Eq. Jur. 357. Regarding the character of the alleged 
Mmisrepresentation, it is said: ‘* The real considera- 
tion is whether of itself the representation is such as 
would be apt to induce action on the part of the aver- 
ageman.” See Bigelow Frauds, 470. In Smith v. Cor- 
poration, L. R., 28 Ch. Div. 7, Lord Justice Bowen 
said: “Ina case where the facts are equally well 
known to both parties, what one of them says to the 
other is frequently nothing but an expression of opin- 
ion; * * * but if the facts are not equally known 
to both sides, then a statement of opinion by one who 
knows the facts best involves very often a statement 
of a material fact.’’ Probably the most clear and com- 
prehensive statement of the elements necessary to con- 
stitute a fraudulent misrepresentation is given in 
Kerr Fraud & M. 73, 74, where it is said: “In order 
that a misrepresentation may support an action at law, 
or be of any avail whatever as a ground for relief in 
equity, it is essential that it should be material in its 
nature, and should be a determining ground of the 
transaction. The misrepresentation must, in the lan- 
guage of the Roman law, be dolus duns locum con- 
trartui. There must be the assertion of a fact on which 
the person entering into the transaction relied, and in 
the absence of which it is reasonable to infer that he 
Would not have entered into it at all, or at least not on 
the same terms. Both facts must concur. There must 
be false and material representations, and the parties 
seeking relief should have acted upon the faith and 


ecard to the value of the property, and induced to’ 





credit of such representations. To say that statements 
are false, is one thing; tosay that a man was deceived 
by them to enter into a transaction, is another thing, 
A misrepresentation, to be material, must be one neces- 
sarily influencing and inducing the transaction, and 
affecting and going to its very essence and substance, 
* * * A misrepresentation goes for nothing unless 
it is an approximate and immediate cause of the trans- 
action. It is not enough that it may have remotely or 
indirectly contributed to the transaction, or may have 
supplied a motive to the other party to enter into it. 
The representation must be the very ground on which 
the transaction has taken place. The transaction 
rmoust be a necessary, and not merely an indirect, re- 
sult of the representation.” This was cited and quoted 
with approval in this court in Improvement Co. v. 
Cowan, 5 Col. 320, and a portion of it in Adams v. 
Schiffer, 11 id. 28. See also Kerr Fraud & M. 75-77; 2 
Add. Cont. 772; 2 Pars. Cont. 769, 771; 2 Pom. Eq. Jur., 
§§ 879, 884; Jennings v. Broughton, 5 De Gex, M. & G. 
126; Smith v. Richards, 13 Pet. 26; McDouald v. Traf- 
ton, 14 Me. 225; DeManneville v. Crempton, 1 Ves. & 
B. 354; Canal Co. v. Emmett, 9 Paige, 168; Pulsford v. 
Richards, 17 Beav. 87; Hough v. Richardson, 3 Story, 
690; Clark v. Everhart, 63 Penn. St. 347; Veasey v. 
Doton, 3 Allen, 380. Courts of equity, in this class of 
cases, in order to determine how far the purchasing 
party was influenced by the alleged misrepresenta- 
tion, or in the language of the authorities, ‘‘ deter- 
mine whether the alleged misrepresentations were the 
inducing cause of the transaction,” look, not only to 
the knowledge of the respective parties and the mate- 
viality of the statements, but also to the circum- 
stances, and the object or motives of the purchaser, so 
far as they appear or are deducible from the evidence 
or the established facts. Col. Sup. Ct., Nov, 13, 1889. 
Wheeler v. Dunn. Opinion by Reed, C. 


CONTRACTS — CONSIDERATION—EXECUTORS.—Plain- 
tiffs agreed with defeudant executrix to purchase at 
public sale the personal property of her testator ‘‘ for 
her account and risk,” they to receive certain compen- 
sation for purchasing and selling the same, she to give 
security against loss. For this purpose she gave her 
note. The property was resold at a loss, and she then 
gave her note for the amount of the loss in place of the 
prior note. Held, that the contract was unlawful and, 
void, and recovery could not be had on the note. 
Upon the facts stated, the judgment is erroneous, and 
must be reversed. The contract out of which this 
transaction arose is unlawful and void; void because 
it is in aid of an act expressly prohibited by law, and 
because it is contrary to the policy of express law. 
Section 1576 of the Code of Civil Procedure provides: 
**No executor or administrator must, directly or indi- 
rectly, purchase any property of the estate he repre- 
sents, nor must he be interested in any sale.”’ It is a 
universal rule that courts will not aid parties in the 
enforcement of contracts thus interdicted by the law. 
Our Code provides: ‘* That is not lawful which is (1) 
contrary to an express provision of law; (2) contrary 
to the policy of express law, though not expressly pro- 
hibited or (8) otherwise contrary to good morals.”’ 
Civ. Code, § 1667. Wharton says that ‘a contract 
whose object is to violate a statute will not be enforced 
by the courts of the State by which the statute is en- 
acted.” ‘‘A party who goes into an illegal enterprise 
risks ali he puts in, and cannot, in case of his confed- 
erate proving untrue or the adventure miscarrying, re- 
cover back his advances.”” 1 Whart. Cont., §§ 354, 360. 
Here all the parties went into the transaction with 
their eyes open. The plaintiffs expected a share in the 
profits of a scheme prohibited by law. As said in Bow- 
ers v. Bowers, 26 Penn. St. 74, **the question here is 
not upon the legality of the administration, but upon 
the sufficiency of the consideration for the defend- 
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ant’s promise; and as that, in its very nature, endan- 
gered the purity of the trust, the law will not sanction 
it.””. The contract upon which the note in suit is based 
was made for the benefit of Mrs. Hanna and plaintiffs, 
although the court finds that it was made ‘to realize 
as large a sum as possible for the estate.” The result 
to the estate in any particular transaction is immate- 
rial. The ruleis one of universal application. I[t is 
founded upon public policy, and should be rigidly en- 
forced by courts, because it ‘‘stands upon our great 
moral obligation to refrain from placing ourselves in 
relations which ordinarily excite a conflict between 
self-interest and integrity.” Michoud v. Girod, 4 How 
555. See also the following authorities: Danielwitz v. 
Sheppard, 62 Cal. 339; Swanger v. Mayberry, 59 id. 91; 
Edwards v. Estell, 48 id. 194; Porter v. Jones, 52 Mo. 
399; Saltmarsh v. Beene, 30 Am. Dec. 525; Blasdel y. 
Fowle, 120 Mass. 447; Trust Co. v. Trust Co., 53 Am. 
Dec. 742; Slocum v. Wooley, 11 Atl. Rep. 264; Dillon 
v. Allen, 46 Lowa, 299; Bowers v. Bowers, 26 Penn. St. 
74. The question involved is much broader than those 
raised in the cases to set aside probate sales and en- 
force trusts relied on by respondent. Cal. Sup. Ct., 
Dec. 2, 1889. Jonesv. Hanna. Opiuion by Paterson, 
J.; Thornton, J., dissenting. 


EVIDENCE — EXPERIMENTS IN COURT. — The trial 
judge is not bound to stop proceedings in order to try 
au experiment in open court as to the length of time 
it would take a candle to burn down to the point of 
those discovered in defendant’s saloon after a fire, for 
setting which he is indicted. I[t was a matter resting 
entirely in the discretion of the court. It would 
probably have admitted similar proof on the part of 
the defendant, if any had been offered; but the court 
was not bound to stop the proceedings in the court, 
and try the experiment in open court, as proposed. In 
this connection, we notice a point made by associate 
counsel for the defense, who made the closing argu- 
ment, and prepared the closing brief. It seems he 
made a candle experiment, after the case was appealed, 
in which he practically verified the testimony of the 
witness on that subject as to the length of time it 
would take a half candle to burn down to the point 
reached by those discovered at the time of the fire. 
From that result, and from the fact that it was half 
to three-quarters of an hour after the fire was discov- 
ered before the candle which was found still burning 
was found, he argues that it was impossible that these 
trains could have been laid, and those candles lighted, 
until at least a half an hour after the defendant left 
the place. It will be remembered that the candle 
found burning was found in a closed locker or drawer. 
It was because it was so closed’ in that it was not 
earlier discovered. The fact that it was so shut out 
from the air, and in a confined space, will of itself ac- 
count for that candle holding out so much longer than 
the others; and if counsel will try the experiment, he 
will probably find that a half candle burning under 
such circumstances will last fully half to three-quar- 
ters of an hour longer than a similar one burning in 
the open air of the room. Cal. Sup. Ct., Dec. 5, 1889. 
People v. Sevine. Opinion by Fox, J. 


LANDLORD AND TENANT—DENIAL OF LANDLORD'S 
TITLE.—A person who, while in the possession of land, 
accepts a lease therefor from one claiming to be the 
owner, may, after his term expires, by disclaimer and 
notice to such person, terminate his tenancy; and he 
will not, in such case, be required to surrender the 
possession before he will be allowed to set up an ad- 
verse title in himself or a third person. It appears 
that the defendant had held the possession of the 
premises as the tenant of Voss, and their relation to 
each other up to the time of the transaction in ques- 
tion was that of landlord and tenant. The important 
question, then, arises, whether or not a tenant in pos- 





session can by mere disclaimer and notice to hig land. 
lord, without an actual surrender of the prem ten 
minate his tenancy. In Wilson v. Weathersby, 1 Nog 
& McC. 373, it was held that where a tenant 
possession from his landlord he will not be 

while he remains in possession, to dispute the title of 
his landlord; but he is bound, bona fide, togive up the 
possession, so as to place the parties in the same sity, 
tion toward the premises that they occupied before 
they assumed the relation of laudlord and tena, 
While this rule seems to be just and reasonable, ag 
well as required by good faith on the part of the ten 
ant, it does not appear to be the rule obtaining jy 
many courts. The general rule seems to be that whey 
the tenant disclaims to hold under his lease, and ug, 
tice of this fact is brought home to the landlord, they 
the relation of landlord and tenant ceases, and the 
tenant becomes a trespasser, and his possession is ad. 
verse; aud the landlord may by action dispossess him, 
without notice to quit. If the tenant, with notice tp 
the landlord, disclaims the tenure, and claims the fey 
adversely, in right of himself or a third person or at 
torns to another, his possession then becomes a tor 
tious one, by the forfeiture of his right; and the land 
Jord’s right of entry is complete, and he may sue atauy 
time within the period of limitation from that time, 
Willison v. Watkins, 3 Pet. 43; Kane v. Bloodgood? 
Johns. Ch. 90; Tyler Ej. 311; Wild v. Serpell, 10 Grat. 
405; Miller v. Williams, 15 id. 213, 219; Covey v. Pon 
ter, 22 W. Va. i20. In the case at bar, it appears that 
the defendant was in possession at the time he a. 
cepted the lease from Voss, and that consequently he 
did not acquire his possession from the landlord; 
therefore whether we apply the rule that a tenant who 
acquires his possession from the landlord must surren- 
der his possession before he can assert an adverse 
claim, or the other rule, that without an actual sur 
render of the possession the tenant may, after a posi- 
tive disclaimer and notice to the landlord, set up an 
adverse title, either in himself or a third person, the 
defendant in this case was entitled to prove that be 
had given notice to Voss, and that he was holding ad- 
versely to his title. This is what he sought to do by 
the testimony which the court excluded. It seems to 
me therefore that the court erred in not permitting 
the defendant to testify in respect to the matters he 
proposed to testify to, as set out in the said fourth and 
fifth bills of exceptions. If the defendant should be 
abie to satisfy the jury, that more than three years 
before this action was commenced, he had disclaimed 
to hold under the Voss title, and that Voss, or thos 
claiming under him, bad notice of such disclaimer, 
then the right to bring this form of action was barred. 
W. Va. Sup. Ct. App., Nov. 20, 1889. Voss v. King. 
Opinion by Snyder, P. J. 


NEGOTIABLE INSTRUMENTS—PAYEE.—A _ promissory 
note, in the ordinary form, payable to the estate of & 
named person or order, has a sufficiently certain paye 
to constitute it a promissory note. The defendant 
contends that the instrument sued on is not a promis 
sory note, for want of a sufficiently definite payee, and 
he cites two decisions which sustain him in this col 
tention. Lyon v. Marshall, 11 Barb. 241; Tittle ¥ 
Thomas, 30 Miss. 122. But we think this is too striet 
an application of the doctrine that the person to whom 
a note is payable must be clearly expressed. It is an 
equally general rule that it is sufficient if there is in 
fact a payee, who is so designated that he can be aseer 
tained. Story Prom. Notes, § 36. The illustrations of 
the manner in which this rule has been applied are 
numerous. Thus, written promises have been held to 
be valid notes or bills of exchange, though made Ppay- 
able to bearer (Grant v. Vaughan, 3 Burr. 1516); oF to 
persons designated simply by their office, wit 
naming them, e. g., the treasurer of the first parish r 
H., or his successor in said office (Buck v. Merrick, 
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128); the trustees of a particular church (Noxon 
y, Smith, 127 Mass. 485; Holmes v. Jaques, L. R., 1 Q. 
B. 376); the manager of the Provincial Bank of Eng- 
Jand (Robertson v. Sheward, 1 Man. & G. 511); the 
treasurer-general of the royal treasury of Portugal 

y. Glyn, 8Q. B. 24); the executors of the late 
W.B. (Hamilton v. Aston, 1 Car. & K. 679); the ad- 
ministrators of a particular estate (Moody v. Threl- 
yeld, 13 Ga. 55; Adams v. King, 16 Ill. 169); the trus- 
tees acting under the will of the late Mr. W. B. (Meg- 
ginsou Vv. Harper, 2 Cromp. & M. 322); also to the heirs 
ofa particular person, even though that person was 
living at tlfe time (Bacon v. Fitch, 1 Root, 181; Lock- 
wood v. Jesup, 9 Conn. 272; Cox v. Beltzhoover, 11 Mo. 
1); to a business name adopted by the person in in- 
terest (Bryant v. Eastman, 7 Cush. 111; Brown v. Par- 
ker, 7 Allen, 337); and to the steamboat Juda aud own- 
ers (Moore v. Anderson, 8 Ind. 18). So a bill which was 
indorsed to a person who was already deceased was 
held valid in the bands of his legal representatives. 
Murray v. East India Co.,5 Barn. & Ald. 204. More 
literally in point in the present case, and directly op- 
posed to the two decisions relied on by the defendant 
are Peltier v. Babillion, 45 Mich. 384, where a written 
promise, payable to the order of J. V. Mebling’s es- 
tate, was held to be a good note; and McKinney v. 
Harter, 7 Blackf. 385, which is substantially similar. 
See also Storm v. Stirling, 3 El. & Bl. 832; same case, 
nom. Cowie v. Stirling, 6 id. 333; Yates v. Nash, 8 C. 
B. (N. 8.) 581, where a promise to the officer for the 
time being of a society was held too indefinite, though 
the general rule, as applied in other cases, was recog- 
nized. In the case before us, the promise was to pay 
toF. B. Bridgman’s estate or order. He was dead, 
and administrators had been appointed. There could 
be no doubt that the promise was intended to be one 
of which the administrators could avail themselves. 
They were in existence, and were ascertainable. If the 
administrators of his estate had been made the payees, 
without naming them, there can be no shadow of 
question that it would have been sufficient. It 
savors of too much refinement to hold that the in- 
strument was not a valid promissory note, for want 
of a sufficiently definite payee. Mass. Sup. Jud. 
Ct., Nov. 27, 1889. Shaw v. Smith. Opinion by C. 
Allen, J. 


SHIP AND SHIPPING—LIEN FOR SUPPLIES AT HOME 
PORT—MORTGAGE.—Supplies furnished a vessel in her 
home port under a State statute are to be paid in pri- 
ority toaduly recorded mortgage. The question in 
this case is, does this lien given by the local law stand 
on an equal footing with the lien given by the general 
maritime law to material-men who furnish supplies 
and other necessaries to a ship in other than her home 
port, and therefore take precedence over the claim of 
the mortgagees? The general question here involved 
bas never been directly before the Supreme Court of 
the United States for consideration. It has arisen how- 
ever in nearly all of the circuits, and the decisions 
upon ithave not been uniform. In this circuit the 
tule, as announced by the late Mr. Justice Woods in 
The John T. Moore and Baldwin v. The Bradish Johu- 
son, 3 Woods, 61, 582, respectively, has been, that a 
Mortgage on a vessel, duly recorded according to sec- 
tiou 4192, Revised Statutes, is inferior to all strictly 
Maritime liens, but is superior'to any subsequent lien 
given by the State law for supplies furnished in the 

@ port. Other cases holding the same doctrine 
are: The De Smet, 10 Fed. Rep. 483, in this circuit, 
aud The Grace Greenwood, 2 Biss. 131, and The Kate 
Hinchman, 7 Biss. 239, in the seventh circuit. A lead- 

case holding the reverse of this rule, namely, that 
liens given to material-men by the State statutes, for 
supplies furnished a vessel in her home port, are of 
equal rank with strictly maritime liens, aud therefore 





take precedence over mortgages of the vessel, is The 
Guiding Star, decided by the late Mr. Justice Mat- 
thews in the Circuit Court of the United States for 
the Southern District of Ohio. 18 Fed. Rep. 263. To 
the same effect,see The J. W. Tucker, 20 Fed. Rep. 
129; The Arctic, 22 id. 126; The Amos D. Carver, 35 id. 
665, in the second circuit; The Venture, 26 id. 285, in 
the third circuit; The Wyoming, 35 id. 548, and The 
Menominie, 36 id. 197, in the eighth circuit; Clyde v. 
Transportation Co., id. 501, iu the fourth circuit; The 
General Burnside, 3 id. 228, and The Rapid Transit, 11 
id. 322, in the sixth circuit. There would seem to be 
no reason, on principle, why the lien created by the 
local statate should not rank with the lien given by 
the general maritime law. They each have as a basis 
the furnishing of necessary supplies to the ship, upon 
the credit of the shipitself. In each instance the con- 
tract is maritime. The proceedings by which the lien, 
in each instance, is enforced are identical. And the 
same reason which makes the lien given by the general 
maritime law take precedence over ordinary mortgage 
debts, and other claims not maritime, is applicable in 
the case of liens given by the local law. The ruleas to 
priority is not the same in courts of admiralty as iu 
courts of common law and equity. In the latter courts 
the rule of priority of liens is expressed by the maxim, 
qui prior est tempore, potior estjure. But in admiralty 
the reverse of this rule is more often true than other- 
wise. There the rule is that those things which in the 
highest degree contribute to the safety and preserva- 
tion of the vessel—the thing which is the subject of all 
the liens—form the basis of the liey entitled to pri- 
ority. It would seem therefore thaf'this lien given by 
the local statute, based as it is upon the same sort of 
necessaries as constitute a lien under the maritime 
law (the contract for furnishing these supplies being 
maritime, and capable of enforcement by proceedings 
in rem only in the admiralty courts of the United 
States, under the same rules and proceedings as the 
general mari'ime lien), is itself in the nature of a mari- 
time lien—at least, in a much greater degree than an 
ordinary vendor’s mortgage debt; for a mortgage of 
this kind is not a maritime lien. The Lottawanna, 
supra; Bogart v. The Jobn Jay, 17 How. 399. It is not 
a maritime contract; and the mortgagee cannot ‘bring 
a libel in admiralty on the mortgage, and subject the 
vessel to the payment of his claim by process in rem. If 
he gets into admiralty at all, he must do so under the 
forty-third admiralty rule. The reason of the admi- 
ralty law, as regards priority of maritime liens, would 
seem therefore to be conclusive in favor of giving the 
material-men in this case priority over the mortgagees, 
as regards their respective claims; forthe repairs, ma- 
terials and other necessary supplies furnished the ves- 
selin the port at New Orleans all contributed to the 
safety, the usefulness and the preservation of the ves- 
sel itself, and served to protect it so that it might be 
made available, not only for the satisfaction of the 
claims thus arising, but for all other valid claims, in- 
cluding the mortgage debt. These supplies having been 
furnished for the security and protection of the vessel, 
were for the benefit of the mortgagees as well as of the 
original owner. The mortgagees should not be placed 
ona higher plane than the original owner of the vessel; 
and it goes without saying that, as to the latter, the 
claims of the material-men are valid and binding, and 
the liens, of which they form the basis, capable of en- 
forcement in admiralty by process in rem. Further- 
more, section 4192 of the Revised Statutes is simply a 
registry statute. It does not give a maritime 
lien to the mortgagee; for the contract of mort- 
gage, as we have shown, is not a maritime con- 
tract. The Guiding Star, supra; U. 8. Cire. Ct., 
EF. Dist. La., Dec. 23, 1889. The Madrid. 40 Fed. 
Rep. 677. Opinion by Lamar, J.; Pardee, J., coucur- 
ring. 
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TTRADE-MARK—IN BOOK—ILLUSTRATION.—The use iu 
the pictures used as the frontispieces of the stories in 
a series of publications of a figure, some of the peculi- 
arities of which are presented in each of the different 
scenes illustrated by each of such frontispieces, does 
not create a trade-mark or exclusive right to the use of 
the figure. There is no question that the plaintiff 
could have obtained a trade-mark in the picture in 
question for the purpose of distinguishing the series of 
books which he chose to call the “Old Sleuth Li- 
brary.’’ But it does not appear upon an examination 
of these publications that the picture in question was 
in any way intended to be a trade-mark or a symbol 
distinguishing this particular library. It is spoken of 
in the complaint as an illustration—as the frontispiece 
of the story; and in the subsequent publications it 
would appear that some peculiarities of this picture 
were represented by one of the figures amoung many 
appearing in pictorial illustrations of scenes depicted 
in these publications. We fail to see upon what theory 
a trade-mark can arise out of the circumstances which 
are here mentioned. The illustrations were different 
in character, representing different scenes, and simply 
contained, as a more or less important feature, some 
of the peculiarities of the figure represented in the 
frontispiece of the series. Iu the other pictorial illus- 
trations in which the character appeared, it was in 
connection with different characters, objects and 
scenes, and therefore appears to have been used as an 
illustration merely in the other stories of the Old 
Sleuth Library. The picture ordesign which appeared 
as the frontispiece of the first story published never 
was attached to afly other book or story, but in all in- 
stances was used as a frontispiece for the same book or 
story, and seems only to have been an illustration of 
that particular story. It never was used in connection 
with the subsequent numbers of the said library or 
any other series, except, as has already been stated, in 
pictorial illustrations, in which this same character 
appeared in connection with different characters, ob- 
jects and scenes. It might as well be claimed that if an 
author put a felt hat upon a figure which was used as 
an illustration in one story, and used a similar felt hat 
for the covering of figures used in illustration of other 
storie’ written by him, nobody would have a right to 
use a felt hat upon a figure appearing in an illustra- 
tion, because this was a trade-mark of this author 
tending to designate his particular work. And this is 
substantially all that is done or claimed to have been 
done by the plaintiff in this action. In the first story 
of the series he represented a figure in a particular 
dress. In subsequent stories he introduced a figure 
bearing some slight resemblance to it, in a different 
attitude, with different surroundings and conveying 
an entirely different impression; and he insists that he 
has the right to call that figure his trade-mark. We 
cannot see that upon any principle which governs the 
rights of parties to trade-marks the plaintiff can estab- 
lish a trade-mark in illustrations in a book or story 
which he publishes. That must be protected by copy- 
right, ifat all. N. Y. Sup. Ct., First Dept., Jan., 1890. 
Munro v. Smith. Opinion by Van Brunt, P. J. To ap- 
pear in — Hun. 


——_.____——_. 


NEW BOOKS AND NEW EDITIONS. 


Tue Revisep STATUTES, CODES AND GENERAL LAWws 
OF THE STATE OF New YorK. 


Containing the text, carefully compared with the original, of 
all the general statutory law of the State in force on Jan- 
uary 1, 1890, including the Constitution of the State, the 
Revised Statutes, the Codes of Civil and Criminal Proced- 
ure, and the Penal Code, alphebetically arranged by 
subjects, with references to the decisions, and with his« 








———— 

torical and explanatory notes, and a complete system of 
cross-references, supplemented with a full 
index and table cf the statutes contained therein, By 
Clarence F. Birdseye of the New York Bar. Author 
* Birdseye’s Chronological Table of Statutes of the State 
of New York.” Volume II. New York: L. K. Stroug 
&Co. 1890. 

Wecommend this edition as a safe, reliable and 
thoroughly satisfactory guide to the great mass of staty 
tory law, which for years has been in a most ¢ 
state. We venture to say that in a short time it Will 
be the only edition of the statutes to which refereng 
will be made. 


‘ 
—_—_ + -—— 


NOTES. 

re Erskine has recently been giving some ip. 

teresting views on Shakespeare to the Aflanig 
Constitution, especially in regard to Falstaff. fe 
thinks Shakespeare did not intend to represent hima 
acoward. This question was the subject of an elab. 
rate essay published in England a century ago, the 
writer coming to the same conclusion. The judge 
says: ‘For myself, I think he was no coward, and 
though he and his motley crew ran from Gadshill 
when unexpectedly surprised by the prince and Poins, 
yet Falstaff, after the others had escaped, stayed be 
hind ‘ giving a blow or two,’ and then left. Yet this 
is not at all sufficient on which to rule against Sir 
John; and history over and over again informs w 
that large bodies of soldiers, suddenly se: upon by in 
ferior numbers, had fled the field, and this, too, with. 
out striking a blow; and yet the greater numberisnot 
to be incontinently condemned for the flight. That 
Falstaff was in reality a knight, no one questions; the 
prince himself calls him Sir John Falstaff. In thetime 
of Henry IV, personal valor and honor in arms were 
the essential attributes of a knight, who at that period 
was not far beneath the rank of nobleman. Mayy 
peers were also knights, and where those necessary al- 
tributes which should accompany knighthood wer 
wanting or were abused, the chevalier was dismissed 
from the order and condemned to have his spun 
broken and be driven from the court and camp. I 
know of no stigma imputed to Falstaff’s knighthood. 
The prince, but no one else that I am aware of, once 
or twice, calls him a coward. If in jest, let it so pass; 
if in earnest, Sir John could not ask for personal satis 
faction; for in those days the heir apparent to the 
throne of England was in law too exalted and sacred 
a personage to be called by a subject to the field of 
honor. It would have been leze majeste to have done 
so, and Falstaff was too wise a man to take the riskif 
inclined to seek reparation for the insult. All hecould 
do would be to apply his own maxim, that discretion 
is the better part of valor. Thus far I find no coward- 
ice. I'll go farther, and take a peep at the battlefield. 
He is then an officer in the king’s army, and though 
he will not march through Coventry with his soldiers, 
he nevertheless, leads them where they are peppered, 
and as he tells the prince, ‘There’s but three of my 
hundred and fifty left alive.’ In the height of the bat 
tle Falstaff meets the prince, who prays of him to lend 
him his sword; but Sir John declines, replying, ‘Nay, 
before God, Hal, if Percy be alive, thou get’st not my 
sword, but here is my pistol.’ In the hottest of the 
fray, he encounters the renowned knight, Sir John 
Coleville, who surrenders to him, when he ascertains 
it is Sir John Falstaff who demands him prisoner 
Even the attendant of the chief justice says: * Buthe 
—Falstaff—hath, since the Gadshill robbery, done good 
service at Shrewsbury.’ Further testimony of now- 
cowardice could be given, but it is not necessary 
cite it. In this particular issue, I think there ought 
to be judgment for Sir John Falstaff.” 
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CURRENT TOPICS. 








T is customary for editors to charge their mistakes 
to the printer, but we cannot well charge the 
rinter with the fault in saying, in our last para- 
graph on codification of the common law, that “No 
general attempt has ever been made and put in ope- 
ration.” An exception must have dropped out of 
our mind, for of course the successful examples of 
California, Georgia and Dakota are very well known 
to ourselves as well as to everybody else. 


We generally find ourselves in agreement with 
Mr. Austin Abbott, but we cannot applaud his 
scheme for preventing one juror from effecting 
adisagreement. His plan is that ‘‘ the presiding 
judge may, and if either party request it, must in- 
quire how many of the jurors are agreed; and if all 
but one are agreed, he shall take their verdict and 
tequest the dissenting juror to state the ground of 
his dissent, which statement, if made, shall be en- 
tered on the record, with the verdict of the major- 
ity, and the jurors shall then be discharged. And 
if no ground sufficient to sustain a verdict the other 
way has thus been stated and recorded, the verdict 
of the majority shall, upon motion of either party, 
stand as the verdict in the cause, and the proceed- 
ings thereon shall be the same as if the jurors had 
been all agreed.” As the Central Law Journal says, 
“This practically puts it into the power of the trial 
judge to declare the verdict upon the recommenda. 
tion of eleven jurors.” We do not approve the idea 
of compelling any juror to disclose his views, and 
deem it a great deal better to adopt the rule of a 
verdict by nine or eight. We fully agree with the 
Central, that the one obstinate juror in the Cronin 
case was entitled to his opinion, and that the ver- 
dict was a just one, although the result of a com- 
promise brought about by his dissent. We see no 
reason why, in that case or in any other, a juror 
should be compelled to disclose his views or sub- 
jected to abuse or criticism for his conscientious 
opinion, But all the schemes for jury trial are rea- 
sonable in comparison with that recent one which 
reduces the number necessary to pronounce a ver- 
dict in proportion to the number of hours consumed 
i the deliberation. That is to say, the longer they 
disagree, the fewer, down to eight, may pronounce 
the verdict. The only sensible and simple way is to 
enact that a fixed number, say nine or perhaps 
tight, may pronounce the verdict in any case. But 
We would restrict this to civil cases and to cases of 
misdemeanors, we think. Certainly we should re- 
quire a unanimous verdict in capital cases and in 
those involving imprisonment for more than five 


Vor. 41— No. 16. 





It is sad to learn of the death of Judge John H. 
Stewart, of New Jersey, at the age of forty-six. He 
was a graduate of Union College. He was thrice 
county judge. He was Chancery reporter from 1879, 
and the eighteen volumes bearing his name are the 
best example of recent reporting to be found in this 
country. His numerous, exhaustive and learned 
notes appended to the cases are monuments of his 
industry and valuable aids to the profession. His 
Digest of the New Jersey Reports was also well 
done. The New Jersey Law Journal says: ‘‘ The 
news of his death was heard with sorrow by the bar 
throughout the State. He had many warm friends 
and was personally known very generally by the bar, 
but in addition to that there was the universal feel- 
ing in the interest of the man who had for fourteen 
years, term after term, furnished us with the reports 
of the decisions in Equity, generously adding to 
them references, the results of his own industrious 
reading, and who had gathered up and put iu order 
and made ready to our hands all the decisions of all 
the courts from the beginning.” 


The April number of the Green Bag has a capital 
portrait of Mr, A. C. Freeman, the well-known legal 
author and reporter, with a biographical sketch. 
Also a remarkably interesting compilation from the 
reports of ‘‘Animadversion of Counsel by the Court,” 
by our acute old friend, Frank W. Hackett, of 
Washington. This number will also be of peculiar 
interest to Albanians and to graduates of the Albany 
Law School, on account of a historical sketch of 
that school, with portraits of Ira Harris, Amos 
Dean, Amasa J. Parker, Isaac Edwards, Horace E. 
Smith, George W. Kirchwey, William L. Learned, 
Matthew Hale, Nathaniel C. Moak and Hiram E. 
Sickels. Judge Learned contributes a paper on a 
‘Curious Version of Justinian’s Institutes, in Latin 
verse, published two centuries ago. The ‘‘ Facetie ” 
are excellent. 


Although we are sometimes guilty of legal rhym- 
ing, and do not object to a poetical quotation in a 
judicial opinion, we draw the line at a reproduction 
of the same in the syllabus. In 75 Michigan, 612, 
we find the following as part of a two-page syllabus: 
“ Hard labor in itself is not infamous or degrading, 
but enobling, and is the foundation upon which re- 
poses all true progressin mental and moral develop- 
ment. 

‘An angel’s wing would droop if long at rest, 

And God himself, inactive, were no longer blest.’ 
The infamy and degradation consist in its being in- 
voluntary. The distinction is the difference be- 
tween liberty and slavery.” This entire passage is 
an excerpt from the judge’s opinion, and it is a fine 
passage, except that “ progress in” is superfluous. 
But when Mr. Fuller, the reporter, puts it into the 
syllabus he anticipates the effect which the judge 
intended and fondly expected, and we don’t know 
that he is not guilty of contempt of court. If Mr. 
Fuller, of the Green Bag, were to do a thing of this 
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sort as reporter, we should feel inclined to judge 
him leniently, for his is a catholic taste in poetry, 
and we might attribute his lapse to absent-minded- 
ness, But no such excuse may be urged for Mr. 
Reporter Fuller, and he really must stop it, or there 
will be an uprising, headed by the editor of the 
New York Law Journal. Mr. Fuller’s offense is miti- 
gated by his omission of the poetry from the index. 


Mr. Clark Bell sends us two groups of excellent 
portraits, one of the judges of the Supreme Court 
of Connecticut, comprising Chief Justice Andrews 
and Judges Torrance, Loomis, Carpenter and Sey- 
mour, and the other of the twelve legal members of 
the Saturday Night Club, both being memorials of 
a recent entertainment bestowed by said club upon 
said court. In the latter Mr. Clark Bell himself 
appears, with Messrs. Depew, Brice, Elkins, Roger 
Foster and others. Mr. Depew’s likeness is of 
course a speaking one. The pictures, although 
small, are among the very best we have ever seen. 


In 1869 Mrs. Myra Bradwell passed the examina- 
tion to which applicants for admission to the bar of 
Illinois were then subjected, but the Supreme Court 
denied her adinission on the ground, that being a 
married woman, she would not be bound by her 
contracts with her'clients. On a subsequent appli- 
cation by her the court adhered to its former decis- 
ion and reasoning, but seemed by its opinion to ex- 
tend the exclusion to unmarried women as well. 
The Chicago Legal News of April5 says: ‘‘Although 
the Legislature in 1872, acting upon the suggestion 
of the Supreme Court of Illinois, in the opinion of 
the court delivered by Judge Lawrence, passed a 
statute providing for the admission of women upon 
the same terms as men, Mrs. Bradwell having once 
complied with all the rules and regulations of the 
court for the admission of attorneys, declined to 
make any further application or again ask for ad- 
mission. We are pleased to say that last week, 
upon the original record, every member of the Su- 
preme Court of Illinois cordially acquiesced in 
granting, on the court’s own motion, a license as an 
attorney and counsellor at law to Mrs. Bradwell.” 
This isa very graceful — we will not say compliment, 
but act of justice, and well deserved, ‘‘ The world 
do move.” 


Judge Arnoux sends us a copy of his brief, filed 
by permission of the Second Division of the Court 
of Appeals, in Abendroth v. New York Elevated Ry. 
Co., now pending there, on the subject of the Dutch 
claim of sovereignty in New York, involved in a 
demand of damages by a lot-owner in the city of 
New York for the occupation of a street by the 
railway. The brief is as entertaining as a novel. 
We have read it with a great deal of pleasure and 
instruction. To prove that we have read it, we 
venture to call the author’s attention to his mis- 
quotation of Shakespeare at page 20, where we 
should read ‘‘ baseless fabric of a vision ” instead of 








‘‘dream.” The judge is always adroit, and wm 
never knew him more so than at page 48, where, in 
quoting from Mr, O’Conor, he says he “ expressed 
himself guardedly ” in declaring that ‘‘ This 

was first settled by Holland, and was con 
governed de facto at the time of its settlement 
the civil law,” and adds, ‘‘ The italics are his.” Qf 
course, for they are Latin. The judge concludes. 
‘The city of New York has had the most romantic 
legal history of any place on earth. Its title wag g¢. 
quired by England by original discovery; the grant 
to Cabot reverted to the crown by his death; the 
grant to Raleigh escheated on judgment in attaip. 
der; the grant to Virginia was cancelled by gw 
warranto proceedings; the grant to New England 
was voluntarily surrendered ; the title of the Dutch 
in 1673 was acquired by conquest in 1674; and the 
grant to James passed to the crown on his accession 
to the throne. There was one other possible trans. 
mission which did not take place, England never 
bought it. Hers by original right, hers it continued 
to be until 1673, and her laws governed it (except 
for a few months in 1673 and 1674) until it wa 
wrested from her by successful revolution in 17%6, 
when the United States became a nation,” 


NOTES OF CASES. 


[* Simmons v. McConnell’s Adm’r, Supreme Court 
of Appeals of Virginia, February 13, 1890, an 
action by a husband for the killing of his wife, it was 
held that evidence that after marriage there was 4 
marked change for the better in the husband's 
habits, and in his pecuniary affairs, is admissible on 
the question of damages. The court said: ‘The 
jury could properly take into consideration all the 
circumstances which give character to the transac- 
tion. 2 Wait Act. & Def. 468, §5. In J/atthewsy. 
Warner's Adm’r, 29 Gratt. 570, this court held that 
the jury was not tied down to mere pecuniary loss, 
but could give such damages as seemed to them to 
be fair and just. In Railroad Co. v. Wightman's 
Adm’r, 29 Gratt. 431, Judge Staples says: ‘The 
statute is regarded by the courts as remedial in its 
character —as affording compensation for injuries 
unknown to the common law —and is to be liber 
ally construed to promote the objects the Legislt 
ture manifestly had in view. And therefore it is 
the courts look to the relationship and dependent 
condition of the parties, the capacity and ability of 
the deceased, mental and physical — and indeed all 
the surrounding circumstances and situation of the 
family —to enable the jury properly to estimate the 
loss sustained, and to fix the measure of the dam 
ages.’ In Railroad Co. v. Noell’s Adm’r, 32 Gratt. 
394, this court reaffirms and emphasizes the case of 
Matthews v. Warner's Adm’r, and holds that theloss 
of the ‘care, attention and society’ of the son, 
‘solace and comfort’ afforded to his mother, 
her ‘sorrow, suffering and mental anguish’ 00th 
sioned by his death, might all properly be 
ered by the jury in estimating such damage ® 
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conduct of the wife be such that her death will 
cause but little ‘sorrow, suffering and mental an- 

ish’ to the husband, then the fair and just pro- 
portion of the damages to be awarded by the jury 
will be measured accordingly. If on the contrary, 
the wife be loving, tender and dutiful to her hus- 
band, thrifty, industrious, economical and prudent 
—as the evidence in this case proved Mrs. McCon- 
nell to be —then ‘her price is far above rubies;’ 
and the loss of such a wife, of such an helpmeet, of 


* such influence, of such a blessed and potent minis- 


try and companionship, is a proper element of dam- 
ages to be considered by the jury in fixing the sola- 
tium to be awarded to the husband for tearing her 
from his heart and home. Even in those States 
where the jury is tied down to consider and allow 
only pecuniary damages, such evidence has been ad- 
judged to be proper. In Tilley v. Railroad Co., 29 
N. Y. 252, it was held in an action by a father, as 
administrator of his wife, who had been killed by 
the negligence of the defendant, that it was not er- 
ror for the court to charge the jury, that in estimat- 
ing the pecuniary injury, they might take into con- 
sideration the nurture, and the physical, moral and 
intellectual training, which the wife and mother 
gave to the children. See Shear. & R. Neg., note, 
p. 667. And if under the narrow and illiberal stat- 
ute which confined the jury to the consideration of 
merely pecuniary damages, such evidence is inad- 
missible, surely under our statute, liberally con- 
strued, as this court has said it must be, the fact 
that the plaintiff, McConnell, was benefited morally 
and pecuniarily by his married condition, is admis- 
sible evidence to show a loss of damage to him by 
the negligent killing of the faithful, prayerful, in- 
dustrious and thrifty wife of his bosom.” 


In St. Louis Type Foundry v. International Live- 
Stock Journal Printing and Publishing Company, Su- 
preme Court of Texas, October 29, 1889, it was held 
that a statute reserving to persons not constituents 
of a family, as exempt from attachment, all tools, 
apparatus and books belonging to any trade or pro- 
fession, applies to property owned and held in part- 
nership, as well as to property owned in severalty. 
The court said: “We are not aware of any case in 
our State in which the question has been decided, 
and in the other States the decisions are conflicting. 
* * * The leading cases which announce the 
doctrine that the statute does not include partner- 
ship property are Pond v. Kimball, 101 Mass. 105, 
and Guptil v. MeFee, 9 Kans. 30. These cases ap- 
pear to be based upon statutes exempting tools, im- 
plements, etc., not to exceed in value acertain sum. 
In the Massachusetts case, tools, etc., are not to ex- 
ceed $100 in value; and in the Kansas case, ‘ stock 
m trade, not exceeding $400 in value.’ One of the 
Prominent reasons assigned in the opinions in these 
cases was that the statute limiting the exemption as 
to tools, etc., to $100, and that limiting the stock in 
trade to $400, did not apply to property owned by 
partners, because of the difficulty of determining, 


_ Mcase of numerous partners, whether each should 








have the right to claim as exempt $100 worth of 
materials or $400 stock in trade, or was the whole 
firm to be considered as one debtor only? Nosuch 
reason would apply with us, as ‘all the tools ap- 
paratus and books belonging to any trade or profes- 
sion,’ are exempt without reference to their number 
or value. The cases holding the contrary, and we 
believe the better doctrine, proceed upon the theory 
that the law should be liberally construed, It is 
almost unnecessary to say that that mode of con- 
struction has always obtained with respect to ex- 
emption Jaws in our State. Where a person owns 
property exempt under the statute, as for example, 
the property involved in this proceeding, he ought 
not to forfeit this valuable right, because he forms 
a partnership, and unites the property with that of 
another person equally exempt. If in this case 
either Whitmore or Kibbee had owned individually 
this property it would have been exempt from exe- 
cution, attachment, etc. The fact, that while so 
owing it a partnership is formed, would furnish no 
good reason for so changing the law as to make that 
property subject to attachment which prior to the 
partnership was exempt in the hands of the individ- 
ual. If each owned one-half of the property it 
would be exempt, and because both own the whole 
by reason of the formation of the partnership, affords 
no reason why the same property should not con- 
tinue to be exempt. Stewart v. Brown, 37 N. Y. 
350, and cases cited in section 221, Freeman on Exe- 
cutions, One of the principal purposes of the stat- 
ute is to protect whatever interest or title would be 
subject to seizure under execution or attachment. 
The partnership interest is liable to the levy of such 
writs, and is therefore entitled to the protection 
which the statute affords.” See note,27 Am. Rep. 246. 


In Hill v. Kimball, Supreme Court of Texas, Feb- 
ruary 14, 1890, it was held that a petition which 
alleges that the tenant’s wife was enceinte, and that 
knowing that fact, and that excitement was likely 
to injure a woman in that condition, the landlord 
violently assaulted two negroes on the tenant’s 
premises, and in his wife’s presence, whereby she 
sustained a fright which eventually produced a mis- 
carriage, and otherwise injured her health, states a 
cause of action. The court said: ‘‘ We have found 
no exact precedent for such an action, but that is no 
sufficient reason why an action should not be sus- 
tained. That a physical personal injury may be 
produced through a strong emotion of the mind 
there can be no doubt. The fact that it is more 
difficult to produce such an injury through the op- 
eration of the mind than by direct physical means 
affords no sufficient ground for refusing compensa- 
tion, in an action at law, when the injury is inten- 
tionally or negligently inflicted. It may be more 
difficult to prove the connection between the alleged 
cause and the injury, but if it be proved, and the 
injury be the proximate result of the cause, we can- 
not say that a recovery should not be had. Proba- 
bly an action will not lie when there is no injury 
except the suffering of the fright itself, but such is 
not the present case. Here, according to the alle- 
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gations in the petition, the defendant has produced 
a bodily injury by means of that emotion, and it 
is for that injury that the recovery is sought. If in 
his assault upon the negroes he had discharged a 
missile at one of them, and it had missed its aim, 
and had struck Mrs. Hill, and produced a miscar- 
riage, there is no doubt that he would be liable to 
an action; and it seems to us he should be equally 
held liable for the same result, produced by the 
same conduct, except that in the one case the means 
of the injury is a material substance, and in the 
other a mental emotion. Of course since there is no 
intent to injure Mrs. Hill alleged, it will be a ques- 
tion for the jury to determine whether his conduct, 
so far as she was concerned, was negligent or not; 
that is to say, whether under the circumstances, and 
with the lights before him, a reasonably prudent 
map would have anticipated the danger to her or 
not. We have been cited by counsel for appellee to 
the case of Renner v. Canfield, 36 Minn. 90. In that 
case the defendant shot a dog near the residence of 
the plaintiff, and thereby frightened his wife, and 
caused a miscarriage. The court say, in effect, that 
the charge to the jury was erroneous, because the 
jury could, and would probably infer from it that 
the defendant was liable in the action if the killing 
of the dog was unlawful; and for this error the 
judgment was reversed. In the opinion the court 
say: ‘If the acts of defendant amounted to any tort 
which, in any possible view of the case, could be 
held to be the proximate cause of the injuries com- 
plained of, the gist of it must be negligence in 
shooting in such proximity to a human residence as 
might naturally and reasonably be anticipated to be 
liable to injure the inmates by fright or otherwise. 
We are by no means prepared to say that upon the 
evidence a verdict for plaintiff could be sustained 
even upon that ground. But it is enough here to 
say that the case was not submitted to the jury upon 
any such theory.’ It is evident that the court did 
not decide that no action would lie even under the 
peculiar facts of that case. Besides 1t appeared in 
that case that the defendant was not aware of the 
proximity of the plaintiff’s wife at the time he dis- 
charged the gun. We think the petition in this 
case discloses a cause of action.” See Com. v. Tuy- 
lor, 5 Binn. 277; Phillips v. Dickerson, 85 Ill. 11; 
S. C., 28 Am. Rep. 607; Browne’s Humorous Phases 
of the Law, ‘* Nuisance.” 


In Streissguth v. National German-American Bank, 
Supreme Court of Minnesota, February 24; 1890, it 
was held that a bank with which a customer has left 
for collection his draft upon a party residing at a 
distant point is liable for the failure and default of 
a correspondent to whom it forwarded the draft for 
collection. The court said: *‘It must be admitted 
that there is apparently a great conflict of prece- 
dents upon this precise question, and it is possible, 
that as contended by the appellant, the weight of 
the authorities, numerically speaking, is with the 
proposition that when, under such circumstances, a 
bank has exercised ordinary care and prudence in 





the selection of a correspondent to whom it trans. 
mits a draft, bill or note for collection, and remit. 
tance of the proceeds, its liability terminates, be. 
cause, as it is necessary and customary, and in the 
usual course of business, for banks to collect 
through correspondents, of which necessity, custom 
and course of business the owners and _ holders of 
paper have full notice and knowledge, it must be 
held that they have assented to and authorized the 
work of collection through others. The question 
involves a rule of general application and of com. 
mercial law. As it concerns trade between differ- 
ent and distant places, and in the absence of a stat- 
ute or contract or usage which has obtained the 
force of law, is not to be determined according to 
the views or interests of any pzrticular persons, 
classes or localities, it should be decided according 
to those principles which govern and best promote 
the general welfare of the entire commercial com- 
munity, and in accordance with the general princi- 
ples which ajsply to all who contract to perform a 
service. When the appellant received the draft for 
collection it entered into a contract, by implication, 
to perform such duties as were necessary for the 
protection of its customer. It agreed to collect the 
paper itself, not to procure the services of another 
to make the collection. The plaintiffs had no voice 
in the selection of appellant’s agent or correspond- 
ent, and it is difficult to see why banks and bank- 
ing-houses should be excepted from the operation 
of a cardinal and well-established principle of law 
that every person is liable for the acts of such 
agents as may be appointed or designated by him to 
transact such business as he has undertaken to per- 
form for others, The appellant, having undertaken 
the collection of the paper, stands in the attitude of 
an independent contractor who, having unrestrained 
liberty so to do, has designated a subagent, and 1s 
therefore answerable for his neglect, failure or de- 
fault. It 1s true that in the adjudicated cases cited 
by the appellant strong arguments are found, and 
cogent reasons stated, in support of its position; 
but we are of the opinion that the conclusion we 
have reached is the sounder one upon principle. It 
is also sustained by the Supreme Court of the 
United States, and the courts of last resort of several 
of the States, including that of the great commercial 
center, New York. It is also the rule in England. 
Hachange Nut. Bank v. Third Nat. Bank, 112 U. 8. 
276; Allen v. Bank, 22 Wend. 215; Ayraultv. Bank, 
47 N. Y. 570; Simpson v. Waldby, 63 Mich. 439; 
Titus v. Bank, 35 N. J. Law, 588; Reeves v. Bank, 
8 Ohio St. 465; Tyson v. Bank, 6 Blackf. 225; Et- 
press Co. v. Haire, 21 Ind. 4; Mackersy v. Ramsays, 
9 Clark & F. 818; Van Wart v. Woolley, 3 Barn. & 
C. 439.” See notes, 35 Am. Rep. 695; 41 id. 114. 


—_———_»___—_- 


CRIMINAL LAW — PRIZE-FIGHTING — 1¥- 
DICTMENT. 


MISSISSIPPI SUPREME COURT, MARCH 17, 1800. 


SULLIVAN V. STATE. 


As it is doubtful whether, to constitute a “ prize-fight,” there 
must be a fighting in public, and as the Act of Mississippi 
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of March 7, 1882, making it *‘unlawful for any persons to 

engage in prize-fighting in this State,” was intended to 

hibit prize-fighting which is public in character, and 
tends to disturb the peace, it is not sufficient to indict 
under this statute by the use of the statutory words 
only; but the facts which, if proved, would show the 
defendant to be guilty of the statutory offense must 
be charged. 

The indictment must charge that the persons fought together, 
and against each other, in order to constitute the offense 
of “engaging” in the fight, and an indictment which 

that S. did unlawfully engage ina prize-fight with 
K., “to-wit, did then and there enter a ring, commonly 
called a ‘ prize-ring,’ and did then and there, in said ring, 
beat, strike and bruise said” K., is defective as the 
videlicet excludes the conclusion that K. fought. 


PPEAL from Circuit Court, Marion county, S. H. 
Terral, J. 


Calhoon & Green, for appellant. 
T. M. Miller, Attorney-General, for State. 


Cooper, J. The appellant has been convicted of the 
offense of prize-fighting, in violation of an act entitled 
“An act to prevent prize-fighting in this State, and for 
other purposes,” approved March 7, 1882. The first 
section of the act declares that ‘tit shall be unlawful 
for any persons to engage in prize-fighting in this 
State, and any persons engaging in such prize-fighting 
shall be deemed guilty of a misdemeanor,” etc. The 
indictment contains two counts—the first for a viola- 
tion of the above statute, and the second for an aa- 
sault and battery. Appellant was acquitted under 
the second count, and convicted under the first. The 
defendant pleaded in abatement to the indictment, to 
which demurrers were interposed, and were sustained ; 
and after conviction he moved in arrest of judgment, 
and for a new trial; and both motions being denied, 
be prosecutes this appeal. 

So much of the indictment as is brought into review 
is as follows: 

“The State of Mississippi, county of Marion. Inthe 
Cireuit Court for the Second Judicial District of 
Marion county, at the Special August Term, 1889, the 
grand jurors of the State of Mississippi upon their 
oaths present that John L. Sullivan, in the Second 
Judicial District of Marion county, Mississippi, on the 
8th day of July, A. D., 1889, by and in pursuance of a 
previous appointment and arrangement made to meet 
and engage in a prize-fight with another person, to- 
wit, with Jake Kilrain, did then and there, fora large 
sum of money, the exact amount of which is to the 
grand jurors aforesaid unknown, did then and there, 
to-wit, on the 8th day of July, 1889, in the Second Ju- 
dicial District of Marion county, Mississippi, unlaw- 
fully engage in a prize-fight with the said Jake Kil- 
fain, to-wit, did then and there enter a ring, com- 
mouly called a ‘ prize-ring,’ and did then and there, 
in the said ring, beat, strike and bruise the said Jake 
Kilrain, against the peace and dignity of the State of 
Mississippi. Jas. H. Neville, Dist. Atty.” 

This count is fatally defective as one charging the 
appellant with the offense of prize-fighting. The stat- 
ute neither defines the offense of prize-fighting, nor 
declares what act done shall be a violation of its pro- 
Visions. The specific offense was unknown to the com- 
mou law; the participants being only punishable for 
au affray, riot or assault and battery, according to the 
circumstances. In indictments for purely statutory 
offenses, it is sometimes sufficient to charge the offense 
by using only the words of the statute. This may be 
done whether language of the statute is so specific as 
to give notice of the act made unlawful, and so exclu- 
tive as to prevent its application to any other acts 
_ those made unlawful. Our statute against retail- 

(Code, § 1097) is an apt illustration of statutes of 
character. It declares that “it shall not be law- 





ful for any person to sell any vinous or spirituous liquor 
in a less quantity than one pint, without having first 
obtained a license in the manner directed by this act.’’ 
Here the nature and character of the prohibited act is 
clearly set out, and there is an exclusion of its appli- 
cation as to the only class of persons—licensed dealers 
—who muy sell in the quantity named without guilt. 
But where the act prohibited does not clearly appear 
from the language employed, or where, under certain 
circumstances, one may lawfully do the thing for- 
bidden by the literal meaning of the words of the 
statute, it is not sufficient toindict by the use only of 
the statutory words. Under such circumstances, the 
indictment must charge, in apt language, the unlawful 
act, that the defendant may be advised of the nature 
and character of the offeuse with which he is charged, 
and that be may, by demurrer, take the opiniou of the 
court whether the facts charged constitute an of- 
feuse. 

In Jesse v. State, 28 Miss. 100, the defendant had 
been indicted under a statute which provided that ‘‘if 
any slave be guilty of burning any dwelling-house, 
store, cotton-house, gin, or outhouse, barn, or stable,”’ 
ete. The indictment was in the words of the statute, 
and it was held insufficient for the reason that the 
statute was intended to punish a malicious burning 
only. 

A statute declared that ‘*if any clerk of any court, 
or public officer, or any other person, shall wittingly 
make any false entry, or erase any word or letter, or 
change any record belonging to any court or public 
office, whether in his keeping or not, he shall on con- 
viction,” etc. Code, 1880, § 2703. It was held that the 
purpose of the act was to prevent such change, erasure 
or false entry, to the end that some one might be 
thereby benefited or injured, as were intended or cal- 
culated to damnify some person, or benefit the person 
making it, and that an indictment which failed toaver 
such fact was fatally defective. Harrington v. State, 
54 Miss. 490. The facts developed on the trial of that 
case disclosed that the defendant, a clerk of the treas- 
urer, erased the number of a warrant that had been 
erroneously entered on the treasurer's books, and sub- 
stituted the true number. These cases were decided 
on the ground that a person might, under circum- 
stances, lawfully do the things forbidden in the most 
comprehensive manner by the mere letter of the stat- 
ute. ‘A verdict (of a jury) does nothing more than 
verify the facts charged; and if these do not show 
the party guilty, he cannot be considered as having 
violated the statute.’’ Shaw, C. J., in Com. v. Odlin, 23 
Pick. 275. 

Where therefore the language of the statute is 
broader than its purpose, and the indictment is in the 
words of the statute, it cannot be told whether the 
jury intend to find the defendant guilty of the act for- 
bidden by the statute, or of those only within its 
literal, but not its true, construction. It is therefore 
necessary for the pleader to depart from the statute, 
and indict in words aptly charging an offense, in all 
cases in which the words of the statute do not in legal 
intendment import « particular offense certainly com- 
mitted by any one who has vivlated its literal lan- 
guage. 

The statute under consideration declares, in general 
terms, that it shall be “‘ unlawful for any persons to 
engage in prize-fighting in this State.” What isa 
** prize-fight ’’ is not declared, but must be discovered 
by the courts from the known meaning of the terms 
used, and the evil intended to be provided against. 
The meaning of ‘‘to fight,’’ according to Webster is 
“to strike or contend for victory, in battle orin single 
combat; to attempt to defeat, subdue, or destroy an 
enemy, either by blows or weapons.’’ Worcester gives 
practically the same definition. Prize is defined 
by Worcester to be ‘‘a reward gained by contest or 
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competition,’’ and by Webster as “that which is ob- 
tained against the competition of others; any thing 
carried off as the result or award of a contest.” Wor- 
cester defines ‘‘ prize-fighter’’ as “one who fights or 
boxes publicly for a reward,” and “ prize-fighting ” as 
‘the act or the practice of fighting for a prize.’’ Web- 
ster defines ‘‘ prize-fighter’’ as ‘‘one who fights pub- 
licly for a reward,” and “ prize-fighting” as “ fighting, 
especially boxing, in public, for a reward or wager.’’ 
He defines “ prize-fight’”’ to be “‘ a contestin which the 
combatants fight for a reward or wager.’’ Worcester 
gives no definition of this word. It thus appears, that 
while these two lexicographers define a “‘ prize-fighter”’ 
to be one who fights publicly, for a reward, Worcester 
defines ‘** prize-fighting ” as the act of fighting for a 
prize, while Webster defines it as a fighting in public 
for a reward or wager, and “‘ prize-fight ’’ to bea contest 
in which the combatants fight fora reward or wager. 
According to the lexicographers, it would seem to be 
left doubtful whether, to constitute a prize-fight, there 
must be a fighting in public. We think however that 
the evil sought to be protected against by the statute 
is the debasing and brutalizing practice of fighting in 
public places, or places to which the public, or some 
part of it, is admitted as spectators. The act was not 
passed in tenderness to those who participate in such 
contests, nor to afford them protection by discourag- 
ing the practice. We must either construe the act as 
prohibiting all contests, whether public or private, 
where a prize or wager is determined by blows, or as 
intended to apply only where others than the contest- 
ants are admitted spectators. 

The second section of the act declares that if death 
result from the fight the party causing it shall be guilty 
of murder, or if mayhem results the punishment for 
that crime shall be inflicted. By the third section the 
aidera and abettors of such “ prize-fighting’’ are de- 
clared guilty of a misdemeanor. These sections add 
strength to the conclusion, which would properly be 
drawn from the first only, that the prize-fighting in- 
tended to be prohibited is that which is public in 
character and tends to disturb the peace and quiet of 
the community in which it occurs, aud to debase not 
only the participants, but others, who are admitted as 
spectators. A private contest between individuals, 
whether amateurs, or professional fighters or boxers, 
though it be for a prize or wager, would not be in vio- 
lation of the particular statute under consideration, 
though the participants might be guilty of assault and 
battery, or of gaming. A fight or contest, under such 
circumstances, would be a fight because a contest de- 
termined by blows, and a prize-fight because a prize 
or wager would be awarded to the victor; but it would 
not be a prize-fight within the meaning of the statute, 
which prohibits such fights only as are offenses against 
public peace and order. Since therefore the appellant 
might fight for a prize under such circumstances as 
would not be violative of the statute, it is not suffi- 
cient to indict by the use of the statutory words only, 
but the facts which, if proved, show him to be guilty 
of the statutory offense must be charged. 

The indictment is defective for another reason. The 
offense can only exist where two persons engage in the 
unlawful act. The parties are severally guilty, but the 
guilt of each springs from the joint unlawful act. One 
man cannot commit the offense. The indictment in 
this case does not follow the usual form, by charging 
that Sullivan and Kilrain fought together, and against 
each other. It avers that Sullivan, ‘‘in pursuance of 
a previous appointment and arrangement made to 
meet and engage in a prize-fight with Jake Kilrain, for 
alarge sum of money, did unlawfully engage in a 
prize-fight with the said Jake Kilrain, to-wit, did then 
and there enter a ring, commonly called a ‘ prize- 
ring,’ and did then and there, in said ring, beat, strike 
and bruise the said Kilrain, against the peace and 











dignity of the State of Mississippi.” The clause pre 
ceding the videlicet, that Sullivan, “unlawfully did 
engage in a prize-fight with the said Jake Kilrain,” jy 
the only portion of thejindictment by which even ay 
indirect charge is made that Kilrain did any thing in 
the fight; and the pleader excludes the conclusigy 
that he did fight by setting out, under the vi 
how Sullivan so engaged in a prize-fight, viz., by 
into a prize-ring, and then and there beating Jaks 
Kilrain. The common office of a videlicet is to state 
time, place or manner which are not of the essence of 
the matter in issue, and thereby to relieve 'the 

of the duty of proving the allegation strictly as made; 
but it may be, and is frequently, used as particulariz. 
ing the more general antecedent{matter. “A widelicet,” 
says Lord Hobart, “is a kind of interpreter. Her 
natural and proper use is to particularize that that ig 
before general.’’ It may work a restriction when the 
former words are not express and special, but so in- 
different as they may receive such restriction without 
apparent injury, though these former words, by con- 
struction of law would have had a larger sense if the 
videlicet had not been. Stukeley v. Butler, Hob. 172; 
Dakin’s Case, 2 Saund. 291, note a. “If a party, in 
pleading, use a generic term, comprising therefore 
many species or particulars, and afterward use an 
averment defining which particular or species of the 
number he insists on, he is tied up to that particular 
one (The reason may be, because he leads his adver- 
sary to suppose he only means to rely on that, who 
therefore confines his proof accordingly.) Harvis v. 
Mantle, 3 Term R. 307; King v. Perrott, 2 Maule & 8, 
379.” Com. Dig. ‘‘ Pleader,” C. 22. ‘ Every indict. 
ment ought to be so framed as to convey to the party 
charged a certain knowledge of the crime imputed to 
him. If expressions are used which leave it in doubt 
whether all of several facts, or some only, are charged 
against him, subsequent averments must be used de 
fining and tying up this generality.’’ Com. Dig. 
* Pleader,’’ C. 22. 

In Mallett v. Stevenson, 26 Conn. 428, a warrant had 
issued commanding the officer to seize ‘‘ certain in- 
toxicating liquors, to-wit, several casks of French 
brandy, containing twenty-five gallons, more or less, 
several casks of gin, containing twenty-five gallons, 
more or less, and several casks of intoxicating wines, 
containing twenty-five gallons, more or less.” The 
officer seized some French brandy, and also a quautity 
of rum, cider, brandy and pale brandy. I[t was held 
that the warrant did not justify the seizure of the lat- 
ter articles. The court said: ‘* Intoxicating liquors’ 
is the name of a genus, of which brandy, gin, ete., are 
species; and although we agree with the judge who 
tried the cause that the particular species of liquor, 
when the species is unknown, need not be stated in 
the complaint or warrant, yet the objection in this 
case is, not that all the liquors seized were not desig- 
nated by their specific names, but that the generic 
name ‘intoxicating liquors,’ was by the videlicet re 
stricted to the species particularly described under it, 
so that no intoxicating liquors besides those desig- 
nated by their specific names were complained of 
or proceeded against under any name, general oF 
specific.” 

In Harris v. Mantle, 3 Term R. 307, breach of cove 
nant was assigned “that the defendant has not used & 
farm in an husbandlike manner, but on the contrary, 
has committed waste.” Held, that plaintiff could not 
give in evidence defendant’s unbusbandlike use, if it 
did not amount to waste. é 

Where the matter stated under the videdicet is im- 
material, it may be rejected as surplusage. But where 
the precise time is the very point and gist of the cause, 
there the time alleged by the scillicet is conclusive aud 
traversible, and it shall be intended to be the true 
time, and no other, and if impossible or repuguant 
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the premises, will vitiate the plea; if true, will support 
the defeuse. Blackstone, in argument in Bishop of 
Lincoln v. Wolferstan, 1 W. Bi. 495. ‘‘And the dis- 
tinction seems equally to apply to every other matter 
which comes under the videlicet.” Note to Dakin's 
Case, 2 Saund. 290b; 1 Bish. Crim. Proc., § 406. 

It the averment of the indictment had been that 
Sallivan and Kilrain “fought together and against 
each other,” the allegation under the videlicet might 
be referred to Sullivan’s action in such fight. But as 
we have said, the antecedent clause ouly states that 
Sallivan fought with Kilrain, and the videlicet explains 
and particularizes the whole of the previous averment, 
by showing how he * fought with him.’’ So read, the 
indictment is as though the pleader had said that Sul- 
livan engaged in a prize-fight with Kilrain by going 
jnto a prize-ring, and there beating and bruising him. 
This avers the several act of Sullivan to constitute a 
prize-fight ; and in the nature of things, that cannot 
be. As we have said, the parties in a prize-fight are 
severally guilty, but the guilt of each must arise from 
the joint act of two. 

The present indictment illustrates the wisdom of 
the advice given by Mr. Bishop, “to have nothing 
todo with the videlicet, unless in exceptional circum- 
stances.” 

The demurrer to the pleas in abatement should have 
been extended to the indictment, and the first count 
of the indictment quashed. 

The judgment is reversed, the first count of the in- 
dictment quashed, and the appellant held to answer 
at the next term of the Circuit Court of Marion 
county, such indictment as may be preferred against 


him. 
—_——_—-- e — — — 


ELECTIONS — CONDUCT — CHALLENGES — 
DUTY OF INSPECTORS. 


NEW YORK COURT OF APPEALS, JAN. 28, 1590. 


PEOPLE, EX REL. STAPLETON, V. BELL.* 

Under the General Election Law of New York, title 4, article 
2, section 7, which provides that each elector shall deliver 
his ballot to one of the inspectors, in presence of the 
board; that if challenged an inspector shall administer an 
oath to him, and ask him certain prescribed questions; 
and that if the challenge shall not be withdrawn the in- 
spectors shall administer to the elector a general oath, in 
which he states in detail that he possessesall the legal and 
constitutional requirements; and that if he refuse to take 
such oath his vote shall be rejected—the inspectors being 
ministerial officers, have no discretionary power to reject 
the vote of an elector who has answered the statutory 
questions, and taken the prescribed oaths, even though he 
has failed to satisfy them as to his qualifications. 


_—_ from Supreme Court, General Term. 


The relators and the defendants were the members 
of the board of iaspectors of election appointed for the 
district of the city of Troy. The defendants refused 
to affix their signatures to the election returns, and 
these proceedings were instituted by the relators to 
compel them to perform that act. No issue is made 
asto any material allegation of fact in the moving 
papers; but the defendants allege that fraudulent per- 
‘nations of registered voters were made at the polls 
by non-resident and non-registered persons, and such 
Votes were offered and were received over their objec- 
tion. They admit that after such persons were chal- 
lenged they were sworn, but say their ‘‘answers were 
Unsatisfactory,’’ and they allege that the ‘‘ ballots 
Were not received by said board, or by a majority 
thereof.” A peremptory writ of mandamus was or- 
dered at Special Term (7 N. Y. Supp. 701), and from 


* Affirming 8 N. Y. Supp. 254. 








] the order of the General Term affirming the proceed- 


ings the defendants have appealed to this court. 
G. B. Wellington, for appellants. 
R. A. Parmenter, for respondents. 


Gray, J. The record before us shows that the ques- 
tion which it presents has received a careful consid- 
eration in the courts below; and we might leave the 
discussion there if it were not a question which, as 
concerning the powers of inspectors of elections in 
holding State elections, affects the right of suffrage, 
and therefore is of public interest. The precise claim 
of the appellants amounts to this: that those officers 
are clothed with a discretionary power to reject the 
ballot tendered by a proposed elector, notwithstand- 
ing he may have satisfied the tests prescribed by law, 
by taking the oaths, and fully answering the questions 
put to him, if they doubt his identity with the regis- 
tered elector, whose name he gives at the polls. In 
other words, that they may act, nevertheless, upon 
their own private opinions and knowledge. That claim 
arrogates to them judicial powers; and support for it 
must be found in the law regulating elections, either 
in express words or as implied from being necessarily 
incidental to the office, and to the proper exercise of 
its duties. 

The right of suffrage is one of the most valuable and 
sacred rights which the Cunstitution has conferred 
upon the citizen of the State. About it have been 
erected many safeguards, witk the object of securing 
to each qualified elector the fullest and freest exercise 
of his constitutional privilege, and also of obtaining 
the greatest protection against the perpetration of 
frauds at the polls which shall be consistent with a 
certainty that every person entitled to vote shall have 
his ballot received, deposited and counted. It may 
properly be observed in this connection, that in addi- 
tion to the legal requisites, the public nature of the 
proceedings, through which the elector entitles hitm- 
self to cast a ballot, and the public manner in which 
he presents himself to cast it at the polls, are features 
in our elections which tend to minimize the possibil- 
ity of false personations, and other fraudulent prac- 
tices in elections. I think it would be a far greater 
menace to the security of this constitutional right if 
the law regulating its exercise might prevent the vote 
of a citizen, duly qualified to cast it, from being re- 
ceived and counted, than that some fraud might be 
practiced by a false personation; for in the one case 
there would be the {disfranchisement of the elector, 
while in the other, for the wrong done to the people 
or to the individual, penalties and remedies are pro- 
vided, and tribunals exist for their enforcement 
against a wrong-doer, and for the establishment of the 
right. 

There are no complex features in this case, and it 
can be briefly stated. At the last general election in 
this State the two relators and the two defendants 
composed the board of inspectors of election; the 
former being the Democratic, and the latter the Re- 
publican, members thereof. After the closing of the 
polls the inspectors counted the ballots which had 
been cast, and the results of the counting were there- 
upon proclaimed. But to the election return, contain- 
ing astatement of such results, the defendants re- 
fused to affix their signatures as required by law. In 
opposition to the application of the relators for an 
order compelling them to sign the return, the defend- 
ants objected, in substance, that fraudulent votes were 
received during the election from persons falsely per- 
sonating registered voters, and who were not them- 
selves registered; that upon their votes being offered 
their receipt was objected to, the ‘‘ persons were chal- 
lenged and sworn, and their answers were unsatisfac- 
tory;’’ thatsaid ballots were not received by the 
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board, or by a majority thereof, but were taken and 
deposited by the relators in the ballot-boxes contrary 
to the protest of the defendants. It does not appear 
however that any minute or record was made of such 
attempts or objections, although the affidavit of the 
defendants states somewhat indefinitely that ‘‘ at least 
seventy fraudulent votes were offered at the polls.’’ 
The allegation was not put in issue by any denial, and 
we must take it to be true. The gravity of the offense 
cannot be overrated, and calls for the severest expres- 
sions of condemnation. Such practices are as danger- 
ous to the rights of citizens as they are. odious, and 
when suffered to go unnoticed and unpunished, reflect 
disgracefully upon the community. If unchecked by 
punishment, the electoral franchise is subjected to 
further attacks by dishonest partisans, emboldened by 
past immunity to themselves or others, to affect the 
result of elections by fraudulent personations and 
other devices. But we are confined in our discussion 
here to the legal question of what exercise of powers 
is permitted under the existing laws. We must assume 
that the person whose right to vote was challenged 
submitted to all the statutory tests prescribed by the 
law in such cases; for the appellants concede that he 
was “sworn,” and only allege that his ‘‘answers were 
unsatisfactory.’’ They did not claim that his answers 
were not full, or that he was disabled by reason of any 
conviction. Their position is that they had knowl- 
edge that persons offered ballots who were not the reg- 
istered electors they claimed to be, and were not reg- 
istered at all; and their argument is, that notwith- 
standing those persons satisfied the statutory tests, 
such questions are always outstanding for the de- 
termination of the board, which only a majority can 
make. 

I must say that to my mind this claim is as unrea- 
sonable as it is absolutely lacking in support in the 
fundamental or statutory law. It is repugnant to 
fundamental principles and to authority. I may fairly 
premise what brief discussion I may feel bound to 
enter upon in connection with the law regulating elec- 
tions in this State with the remark that, if these appel- 
lants are right in their contention, then a way is made 
possible to perpetrate a great outrage upon the rights 
of electors. Under the present scheme of non-partisan 
boards of election inspectors, wherein the principal 
political parties in the State are intended to have equal 
representation, by a contumacious refusal of party ad- 
herents to sign an election return, based on the pre- 
tense that they were not satistied in their minds that 
all of the ballots taken were cast by qualified and reg- 
istered electors, the disfrauchisement of all the elect- 
orsin the election district could be effected. They 
could prevent the reception of a ballot from a proposed 
elector on their theory that a ballot is not finally re- 
ceived until by action of the majority of the board; 
for they would only have to oppose to the proofs re- 
quired by the election law, and made by the person, 
their mental convictions, that notwithstanding them, 
he was not the elector he swore he was. I do not and 
cannot think such a result was ever intended, or can 
be fairly reached upon a consideration of the law. It 
is inconceivable that any such power should be lodged 
in election inspectors, or that they should be clothed 
with a discretion to reject a ballot offered by a pro- 
posed elector, whose qualifications, in case of challenge, 
are proved by the statutory methods. 

The Constitution of the State provides that the citi- 
zen fulfilling the stated conditions of age, citizenship 
and residence, shall be entitled to vote at the election; 
and it is thereby left to the Legislature to enact laws 
excluding persons from the right of suffrage who have 
been convicted of bribery or infamous crime, and for 
ascertaining by proper proofs the electors who shall 
be entitled to exercise that right. The Legislature ac- 
cordingly has enacted laws regulating the holding of 








Ere gee 
elections, and therein has provided, as a pre 

to the right of the elector to vote, that he should be 
registered before the day for holding the election, 
Registration is the method of proof prescribed for = 
certaining the electors who are qualified to cast y 
and the registers are the lists of such electors. [ft isa 
part of the machinery of elections, and isa Tea sonable 
regulation, which conduces to their orderly conduct 
and fairness. It ig one safeguard against frauds; for 
it is a means for furnishing all the electors of the dis. 
trict with the knowledge of what persons will claim 
the right of voting a sufficient time in advance of the 
election for them to act upon it, if necessary. For the 
present purpose, I shall only refer to the chapter of 
election laws 80 far as portions of the laws bear upon 
the phase of the question under consideration, 

The inspectors of election, in this particular case, 
were appointed by the board of police commissioner 
of the city of Troy under the provisions of a special 
law. When appointed they had, of course, such daties 
to perform as are mentioned in the general laws regu- 
lating the holding of elections. When the polls are 
open, the first duty imposed upon the inspectors is for 
one of their number to receive the ballot tendered; for 
the law provides (§ 7, art. 2, tit. 4) that each elector 
shall deliver his ballot ‘* to one of the inspectors in the 
presence of the board.’’ If then he shall be challenged 
as to his right to vote by an inspector, or by any other 
person entitled to object, an inspector shall tender him 
a preliminary oath, to the effect that he will “fully 
and truly answer”’ all questions touching bis residence 
and qualifications as an elector. § 13. Thereupon 
questions of a certain prescribed nature are to be put 
to him, and all other questions tending to teat bis 
qualifications to vote. § 14. If he “shall refuse to 
take the preliminary oath when so tendered, or to an- 
swer fully any questions which shall be put to him, his 
vote shall be rejected.” § 15. If he shall appear to 
the board, from his answers, to be deficient as to 
qualifications, it must be pointed out to him in what 
respect. § 16. 

In the present case the only claim is that the an- 
swers after the persons were sworn, were not satisfac 
tory. That certainly falls short of an allegation that 
full and true answers were not made. Of course, what 
is meant is, that while the answers were full, they did 
not satisfy or remove a doubt in the minds of the de- 
fendant inspectors as to the identity of the proposed 
electors. But as the statute only requires the oaths 
and full answers to questions, if the person does that 
much, these provisions of the law do not warrant the 
exercise of judicial powers, under which the inspectors 
can still assume to deny the right of the proposed 
elector. But further, the law provides (§ 17) that “if 
the person so offering shall persist in his claim to vote, 
and the challenge shall not be withdrawn,” the in- 
spectors shall administer to him a general oath, in 
which he states in detail that he possesses all the con- 
stitutional and legal qualifications. This second or 
general oath is a clear indication of a lack of any dit 
cretionary power in inspectors to reject the vote of & 
person, even if he has failed to satisfy them as to bis 
qualifications under the first oath prescribed. And it 
is provided, with respect to this latter oath (§ 19), 
that “if any person shall refuse to take the oath #0 
tendered his vote shall be rejected.” This is signif- 
cant language, for it is equal to saying that if he does 
take the oath his vote shall be received. I think, that 
plainly enough, these provisions which have been re 
ferred to, in defining the cases where a vote shall be 
rejected, impliedly exclude any other case, and de- 
prive the inspectors of any discretion in the premises. 
Article 3 of title 4 treats of the duties of the buard of 
inspectors; and I find nothing there from which any 
such power can be implied as is here claimed. It is 
there made the duty of each inspector to challenge 
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person offeriug to vote whom he shall know or 
suspect not to be duly qualified ‘as an elector. § 31. 
Bat when he has done so he cannot do more than put 
jn operation the test system or machinery described. 
And the statute makes it the inspector's duty to keep 
aminute of their proceedings in respect of the chal- 
jenging and the administering of oaths, and to make 
return of it; but that does not appear to have been 
done here, either. § 22. 

But a point is made upon the wording of section 28 
of the third article of this General Election Law. It 
reads that “‘ when the board shall have finally received 
the ballot of an elector” one of the inspectors shall 
deposit it, etc.; and it is argued, that to be “finally 
received by the board,”’ its reception must be agreed 
to by a majority of the members. The argument does 
pot seem tome asound one. The board has no dis- 
eretion to reject the vote of a person who has satisfied 
the statutory tests, and when that is done his vote 
must be deposited ; and that is the time when, in legal 
contemplation, it is finally received. The language of 
the section is divested of its technical or literal mean- 
ing by force and operation of the context, and of the 
provisions in pari materia, which support and give 
reason for its existence. Where a voter is challenged 
there are several steps to be taken and things to be 
done, by the inspectors as well as by the voter, and 
which the statute had previously defined and com- 
manded. So “ finally’? must be taken, obviously, to 
refer to the conclusion of the proceedings preliminary 
to the establishment of the voter’s right to have his 
ballot received and deposited. In mentioning the 
“board,” this section cannot be deemed to indicate 
united or majority action, if we are right in saying 
that they are ministerial officers, without the power 
of judging and deciding on their own opinions, when 
the voter has complied with the prescribed tests of the 
election law. Any inspector cun deposit the ballot; 
and it is received in legal contemplation, by the board 
of inspectors, when, after the elector has delivered his 
ballot to one of the inspectors, he has overcome achal- 
lenge by satisfying the statutory tests. The inspector 
has held the ballot delivered to him, and after the 
tests are concluded it is then only legally deemed to 
be received. And how? Why, by force of the provis- 
ions of the act, as Chief Justice Denio says in People 
v. Pease, 27 N. Y. 45. If any thing was left by the law 
tothe judgment of inspectors, then there would be 
some force in the argument that they, or a majority of 
them, should determine by vote upon the rights of the 
proposed elector. But to say that the right of the 
elector to cast a ballot is subject to board action is 
equivalent to saying that they have power to decide 
upon the evidence as to the lawfulness of the vote. 
That cannot be so. That would permit of an elector’s 
rights being adjudged away, and himself disfranchised, 
and on only such evidence as the statute prescribes. 
The lawfulness of a vote cannot be determined until 
ithas been received; and an elector’s rights cannot be 
annulled without a trial, where he may havean oppor- 
tunity of bringing forward his proofs, and having 
them passed upon in a proper way, and by a proper 
tribunal. To hold any other doctrine, we would have 
todisregard the spirit of our laws, and the funda- 
Mental idea of an electoral franchise. As was said by 
Mr. Justice Allen, who delivered the opinion at Gen- 
eral Term in People v. Pease, 30 Barb. 595, “ they can- 
bot summon witnesses, or impanel a jury, or give the 
parties interested ahearing. They can examine the 
Proposed elector upon his oath, and there their power 
and means of judicial investigation cease.’? That this 

the general sense with respect to this language is 
further illustrated by a reference to the “ Election 
Code,” a compilation of election laws made, under the 
sep of aconcurrent resolution of the Legislature, 

the secretary of State. In section 704 it is said: 





“ When finally received by the board, either without 
challenge, or after a challenge has been so disposed of 
as to authorize the person offering the-ballot to vote, 
it is required to be deposited by one of the inspectors, 
without being opened,” etc. This direction does not 
contemplate action as a board literally; for if there is 
no challenge, certainly no such action would be called 
for. Then again, it speaks of a challenge being dis- 
posed of so as to authorize the person to vote, and says 
that one of the inspectors is required to deposit the 
ballot. Such language is indicative of a legal duty or 
obligation, and not of an exercise of discretion, and is 
one which any inspector may perform. I donot think 
the doctrine ought to receive encouragement from this 
or any other court. 

I think we cannot hold otherwise, as to inspectors of 
elections, than that they are, under the provisions of 
the election law, made ministerial officers wholly; for 
their duties are pointed out by the law definitely. 
They are only officers to execute the law in a pre- 
scribed and definite way, and to whom no latitude is 
allowed when the proposed elector satisfies the statu- 
tory demands upon him for oaths, and answers to cer- 
tain questions. They are bound to an exact obedience 
of the particular commands which the law has laid 
upon them as its officers, and they may not act on 
their own opinions or knowledge. The duty of an in- 
spector is discharged when he has required the chal- 
lenged voter to submit to the tests prescribed. In sup- 
port of the view that inspectors of election act 
ministerially, and not judicially, in holding elections 
and making returns, we have ample authority. As far 
back as the case of Ashby v. White, 8 State Tr. 89, 130, 
Lord Chief Justice Holt’s opinion was given upon the 
nature of a returning officer’s office. That officer was 
a person to whom the instrument under which the 
election was immediately held was directed, and also 
was to make the return as to the vote. Steph. Elect. 
74. A majority of the lords, in reversing the King’s 
Bench, which had sustained the action of the return- 
ing officer in rejecting a vote, agreed with the opinion 
of Lord Holt as to the want of judicial capacity in a 
returning officer. It was held (p. 130): ‘*That the 
officer is only ministerial in this case, and nota judge, 
nor acting in the judicial capacity, is most plain. His 
business is only to execute the precept to assemble the 
electors; to make the election, by receiving their votes, 
computing their numbers, declaring the election, and 
returning the persons elected.” 

In People v. Pease, 27 N. Y. 45, the judges were 
unanimous on the point that inspectors acted minis- 
terially, Denio, C. J., who delivered a dissenting opin- 
ion on other questions in the case, disclaiming any re- 
liance upon the judicial character of the inspectors, 
and remarking, that “if the inspector performs his 
duty by tendering and administering both oaths, 
the voter does not deposit his ballot by the permission 
or sufferance of the inspectors, in any legal sense, but 
by the provisions of the act.’? Judge Selden carefully 
discusses the question, and reviews authorities; and I 
think his views are most pertinent here. He said that 
inspectors ‘tare required to act upon the evidence 
which the statute prescribes, and have no judicial 
power to pass upon the question of its truth or false- 
hood; nor can they act upon their own opinion or 
knowledge.’’ The registry act was not in existence 
when that case arose; but Judge Selden took occasion 
to say, with reference to it, that (p. 69) “if it had been 
it would not have changed the aspect of the present 
question. Its only effect in this respect is to require 
from the voter two oaths, instead of one; making the 
oath equally conclusive in each case.’”” And in Goet- 
cheus v. Matthewson, 61 N. Y. 420, the Commission of 
Appeals reaffirmed the doctrine of the ministerial 
nature of the inspector’s office. Judge Cooley, in his 
work on Constitutional Limitations, *617, treating the 
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general subject of the elector’s rights, says that ‘* the 
oath is the conclusive evidencejon which the inspectors 
are to act; and they are not at liberty to refuse to ad- 
minister the oath, or to refuse the vote after the oath 
has been taken. They are only miuisterial officers in 
such a case, and have no discretion but to obey the 
law and receive the vote.’’ He refers, in support of 
his propositions, to People v. Pease, and to decisions 
in several other States. 

Practically, the law leaves it to the conscience of the 
person offering to vote to decide whether he can or 
will do so when his right is challenged. The inspectors 
cannot do more than to make use of the machinery 
provided by the law to test the voter’s legal qualifica- 
tions, and they cannot decide upon the truth or 
falsity of the answers to their questions. The law pro- 
vides for the punishment of a person who falsely per- 
sonates « registered voter; and the proposed elector, 
who is challenged for that cause, if he persists in his 
attempt to vote, may accomplish his purpose, but at 
the peril consequent upon false swearing and of false 
personation. If, with all the safeguards with which 
popular elections are legally and naturally surrounded, 
frauds are perpetrated, the tribunals are open, and 
laws and a system of procedure exist for the punish- 
ment of the offenders, and for the rectification of con- 
sequent errors, in behalf of an individual whose legal 
rights are affected; and legislative bodies are judges 
as to the qualifications, returns and elections of their 
members. 

The election return or certificate is not a conclusive 
proof of the right of a person to the office. It is noth- 
ing more than evidence of the right, and like all other 
proof, may be the subject of inquiry and of disproof. 
It is the statement of the whole number of ballots 
taken for each candidate for office, and that is its 
whole probative force in an inquiry, competently in- 
stituted, with respect to the right of the person claim- 
ing office under the election returns. It is only prima 
facie evidence, and may be impeached and set aside 
for ‘errors and frauds. People v. Thacher, 55 N. Y. 
525. Andrews, J., said in that case that it was “ the 
disposition of the courts in this State, in eleotion cases, 
to look through the formal evidence of the right tothe 
right itself, aud to set aside the return of election offi- 
cers when necessary to promote the ends of justice.’’ 
If a person claiming the right to cast his ballot shows 
himself to be qualified to do so by the application of 
statutory tests, he should not be deprived of that 
right by any action of the authorities, State or local. 
Ample means are provided for holding him for pun- 
ishment, if believed and charged to be guilty of a vio- 
lation of the law; and ample means exist for the recti- 
fication of the result affected by his acts. It follows 
that all votes cast must be counted and returned, and 
the siguature by every inspector to the certificate con- 
taining the statement required by law is obligatory 
upon him. 

1 have discussed this appeal at some length, but the 
public nature of the question is my warrant for doing 
so. The order appealed from should be affirmed, but 
without costs. 

All concur. 


PARENT AND CHILD—LIABILITY OF PA- 
RENT TO THIRD PERSON. 


1OWA SUPREME COURT, JAN. 29, 1890. 


PORTER V. POWELL. 


A girl of fourteen, with the consent of her father, went to 
live at a place thirty miles distant from her home, where 
for three years she contracted for, earned and controlled 
her own wages, her father neither furnishing nor agree- 








SS 
ing to furnish her with necessaries. Held, that while the 
daughter was emancipated from the duty of service p 
the father, there was no such emancipation from care 
and control as would release his liability for n 
furnished her, and that a physician who attends her in 
sickness, though without the father’s knowledge, could 
recover from him for the services rendered. 


— from District Court, Dallas county; 0,3 

Ayres, J. 

The District Court certifies to this court the folloy. 
ing question, upon which it is desirable to have the 
opinion of the Supreme Court: “Is a father legally}. 
able to a physician for the latter’s services in profe, 
sionally treating the miuor daughter of said father, 
dangerously attacked with typhoid fever, who, at the 
date of said treatment, was seventeen years of age, 
aud was then, and had been, residing away from her 
father’s house for three years prior to the rendition of 
said services, earning and controlling her own wages, 
and providing herself with clothing, at a place thirty 
miles distant from her father’s place of residence, the 
father not furnishing, or agreeing with his daughterto 
furnish, her with any money or means of support, but 
consenting to her absence from home, the said pro. 
fessional services being rendered at the request of the 
said minor daughter, but were rendered and furnished 
without the procurement, knowledge or consent of the 
defendant, and without knowledge of the sickness, un- 
til demand was made for payment of said services by 
plaintiff, the attendance of plaintiff being from day to 
day, for a period of twenty days?” Judgment for 
plaintiff. Defendant appeals. 


W. W. Cardell and R. S. Barr, for appellant. 
Parsons & Perry and D. W. Wooden, for appellee, 


Given, J. 1. Appellant’s contention is that the ob- 
ligation of parents to support their minor children is 
only a moral one, and is not enforceable in the absence 
of statute or promise; that such promise is not to be 
implied from mere moral obligation, nor from the stat 
ute providing for the reimbursement of the public; 
and that an omission of duty, from which a jury may 
find a promise by implication of law, must be a legal 
duty, capable of enforcement by process of law. At 
first glance, this view of the law seems opposed to our 
natural sense of justice; yet it is not without support 
in the authorities. Such is held to be the law in New 
Hampshire and Vermont. See Kelley v. Davis, 49 N. 
H. 187; Farmington v. Jones, 36 id. 271; Gordon ¥. 
Potter, 17 Vt. 348. A different doctrine bas long ‘since 
been held in this State. In Dawson v. Dawson, 2 
Iowa, 513, this court held that ‘‘ the duty of the pareut 
to maintain his offspring until they attain the age of 
maiurity is a perfect common-law duty.” In Johnson 
v. Barnes, 69 lowa, 641, which was an action by the 
mother, who had been divorced, against the father, for 
support furnished their children, the court say: “A# 
there was no promise, the question to be determined 
is whether one can be inferred in favor of a wife, who 
supports her child, as against a husband, who 
has without cause abandoned her and his child. The 
obligation of parents to support their children at com 
mon law is somewhat uncertain, ill-defined and doubt- 
ful. Indeed, it has been said that there is no such ob- 
ligation. * * * But we are not prepared to say that 
this rule ‘has been adopted in this country, and it 
should be conceded, we think, that, independent of 
any statute, parents are bound to contribute to the 
support of their minor children, and that such oblig& 
tion rests mainly on the father, in the absence of & 
statute, if of sufficient ability; and that, in favor of s 
third person, who supports a child, a promise to pay 
may and should be inferred on the ground of the legal 
duty imposed.” In Van Valkenburgh v. Watson, 18 
Johns. 480, it is said: “‘A parent is under a natural ob 
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digation to furnish necessaries for his infant children ; 
and, if the parent neglect that duty, any other person 
who supplies such necessaries is deemed to have con- 
ferred a benefit on the delinquent parent, for which 
the law raises an implied promise to pay on the part 
of the parent.” In 5 Wait Act. & Def. 50, the author 

: “The duty of parents to support, protect and 
educate their offspring is founded upon the nature of 
the connection between them. It is not only a moral 
obligation, but it is one which is recognized and en- 
forced by law. * * * In order tu bold the person 
liable in any case for goods furnished, either actual 
guthority for the purchase must be shown, or circum- 
stances from which such authority may be implied. 
+ * * The legal obligation of parents in respect to 
support, extends only to those things which are neces- 
sary; and if a parent refuses or neglects to provide 
such things for his child, and they are supplied by a 
stranger, the law will imply a promise on the part of 
the parent to pay for them.”’ Without further citation 
of authorities, we announce as our conclusions that it 
is the legal as well as moral duty of parents to furnish 
necessary support to their children during minority; 
thata parent cannot be charged for necessaries fur- 
nished by a stranger for his minor child, except upon 
an express or implied promise to pay for the same; and 
that such promise may be inferred on the grounds of 
thelegal duty imposed. 

2. It is further contended on behalf of appellant that 
the facts certified show an emancipation of his daugh- 
ter, such as to relieve him from liability for the ser- 
vices sued for; that support and services are reciprocal 
duties, and if one is withheld the other may be with- 
drawn. Parents are entitled to the care, custody, con- 
trol and services of their children during minority. To 
emancipate is to release, to set free. It need not be evi- 
denced by any formal or required act. It may be 
proven by direct proof or by circumstances. To freea 
child, for all the period of minority, from care, cus- 
tody, control and service would be a general emanci- 
pation; bnt to free him from only a part of the period 
of minority, or from only a part of the parent’s rights, 
would be limited. The parent, having the several 
rights of care, custody, control and service during mi- 
nority, may surely release from either without waiv- 
ing his right to the other, or from a part of the time 
without waiving asto the whole. A father frees his 
son from service. That does not waive the right to 
care, custody and control, so far as the same can be 
exercised consistently with the right waived. He frees 
his son of eighteen from service for one year. That 
does not waive the right to his services after the year; 
and if the waiver has been for an indefinite period the 
parent may assert his right to the services of the child 
atany time within the period of minority, subject to 
the rights of those who have contracted with the child 
on the strength of the waiver as to services. In the 
law of contracts, where a father expressly or impliedly 
by his conduct waives his right generally to the ser- 
Vices of a minor child, such child is said to be emanci- 
pated. The child may sue, under such circumstances, 
onsuch contracts, as are made with him for his ser- 
Vices. Nightingale v. Withington, 15 Mass. 272; McCoy 
¥. Huffman, 8 Cow. 84; Stiles v. Granville, 6 Cush. 458; 
Schoul. Dom. Rel., § 267. There is nothing in these au- 
thorities, nor any reason, against the view expressed, 
that emancipation may be general or limited. There 
isno direct evidence as to the purpose of the defend- 
ant with respect to his daughter; but we are to say, 
from the circumstances shown, whether they evidence 
sither a general or limited emancipation. The case of 

v. Sherfey, 1 Iowa, 358, is relied upon. That 
was an action to recover damages of the defendant for 
harbored and retained the plaintiff's minor son 
in his employ. The issues and circumstances were 
quite different from those certified in this case. The 








court say: ‘‘There could be no such harboring as 
would render the defendant liable to the father in this 
action, if the son was in truth emancipated, and, if the 
son was not emancipated, it will still be a question 
whether there was such harboring as renders the de- 
fendant liable. By ‘‘ emancipation,” in this connec- 
tion, we understand such act of the father as sets the 
son free from his subjection, and gives him the ca- 
pacity of managing his own affairs as if he was of age.”’, 
The following is given as a condensed statement of the 
facts: “ In the spring or summer of 1852, plaintiff's son, 
a minor of the age of seventeen, went to reside at de- 
fendant’s house, and was then and afterward em-' 
ployed by him as a hired hand for over one year, the 
defendant paying the son fuli wages for his services. 
In February, 1853, plaintiff sued defendant to recover 
for the services, in which suit the judgment was for 
the defendant. The son was of a dissatisfied and rov- 
ing disposition, careless and improvident in his habits, 
not under parental control, and, either through will- 
fulness or negligence, had not received the education 
proper for a person of his age and condition. In De- 
cember, 1851, a misunderstanding arose between the 
parent and the child, which resulted in the son’s leav- 
ing home, and residing and working in various places, 
before he went into the defendant’s service. After 
said December, 1851, the father did not, apparently, 
have or exercise the proper and necessary control and 
authority over the said minor that a parent of a well- 
regulated family ought and should exercise, and per- 
mitted and sanctioned the hiring out of said minor at 
various places, and at different employments, away 
from home; but who made the contracts, or received 
the pay, is not stated nor proven. The father had also 
stated that he had no control over his son, and had in 
some instances waived his authority over him. It also 
appears that on the 11th of September, 1852, the plain- 
tiff, by publication in a newspaper, forewarned all per- 
sous from crediting his said son on his account, avow- 
ing, also, therein that he would pay no debts of his con- 
tracting, and that he would not fulfill any contracts, 
or pay debts, entered into by him.’’ The court say: 
** From these circumstances, to mention none others, 
we think the court might fairly conclude there was a 
manumission or emancipation up to the time above 
stated, and that there was no liability for giving the 
son shelter, residence and ahome. At least, we think 
it so fairly deducible from the facts that we should not 
disturb the conclusion.” 

The circumstances disclosed in this case are these: 
The defendant's daughter, at the age of fourteen, went 
to reside away from her father’s house, at a place 
thirty miles distant, where for three years she. con- 
tracted for, earned and controlled her own wages, and 
provided herself with clothing, her father consenting 
thereto, he not furnishing, or agreeing to furnish, her 
with any money or means of support. That, while 
thus absent, she was dangerously attacked with ty- 
phoid fever, and at her request was attended by the 
plaintiff, as her physician, from day to day, for a pe- 
riod of twenty-one days, which services were rendered 
witbout the procurement, knowledge or consent of the 
defendant. These circumstances are widely different 
from those in Everett v. Sherfey. Here there was no 
disagreement that resulted in the daughter leaving 
home; no want or waiver of parental authority; no 
dissatisfied and roving disposition; no statement by 
the father that he had no contro] over his daughter, 
and no publication by the father notifying persons not 
to credit her on his’account. The circumstances dis- 
closed in this case are such as are of frequent occur- 
rence in this country. Parents, either from necessity 
or from a desire to teach their children to be industri- 
ous and self-supporting, emancipate them from service 
for a definite or indefinite time, without any intention 
of thereby releasing their right to exercise care, cus- 
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tody and control over the child. The obligation of 
parents to support their minor children does not arise 
alone out of the duty of the child to serve. If so, those 
who are unable to render service because of infancy, 
sickness or accident—who, most of all others, need 
support—would not be entitled to it. Blackstone, in 
his Commentaries (vol. 1, p. 446) says: ‘“* The duty of 
parents to provide for the maintenance of their chil- 
dren is a principle of natural law—an obligation, says 
Puffendorf, laid on them, not only by nature herself, 
but by their own proper act in bringing them into the 
world; for they would be in the highest manner inju- 
rious to their issue if they only gave their children life 
that they might afterward see them perish. By beget- 
ting them therefore they bave entered into a volun- 
tary obligation to endeavor, as far as in them lies, that 
the life which they have bestowed shall be supported 
and preserved. And thus the children will have the 
perfect right of receiving maintenance from their par- 
ents.” This obligation to support is not grounded on 
the duty of the child to serve, but rather upon the in- 
ability of the child to care for itself. It is not only a 
duty to the child, but to the public. The duties ex- 
tend only to the furnishing of necessaries. What are 
necessaries must be determined by the facts in each 
case. The law has fixed the age of majority; and it is 
uutil that age is attained that the law presumes the 
child incapable of taking care of itself, and has con- 
ferred upon the parent the right to care, custody, con- 
trol and services, with the duty to support. 

5. There beiug no direct evidence as to the purposes 
of the defendant with respect to his daughter, we are 
to say with what intention he consented to his daugh- 
ter’s going and remaining away from his home as she 
did. That he intended she should control her own 
earnings, at least until such time as he should declare 
otherwise, is evident; but that it was ever his inten- 
tion that if, by sickness or accident, she should be ren- 
dered unable to support herself, he would not be re- 
sponsible to those who might minister to her actual 
necessities, we do not believe. Such an inference from 
these facts would be a discredit to any father. In our 
view, there was, at most, but a partial emuncipation— 
an emancipation from service for an indefinite time. 
The father had a right at any time to require the 
daughter to return to his home and service; and she 
had a right at any time to return to his service, and to 
claim his care, custody, control and support. There 
was no such an emancipation as exempted the father 
from liability for actual necessaries furnished to his 
daughter. In view of the legal as well as the moral 
duty of appellant to furnish necessary support to his 
daughter during minority, and especially when unable, 
from infancy, disease or accident to earn her own 
necessary support, we think he may well be under- 
stood as promising payment to any third person for 
actual necessaries furnished to her. As already stated, 
what are necessaries must be determined from the 
facts of each case. What would be necessary support 
to a child in sickness would not be necessary in health. 
The services sued for were evidently necessary for the 
support and well-being of the defendant’s daughter. 
As we have seen, he had not relieved himself from the 
duty to furnish her such support, and, from his obli- 
gation to do so, may be presumed to have promised 
payment to any one who did furnish it in his absence. 
Our conclusion is that the judgment of the District 
Court should be affirmed. 


Beck, J. (dissenting). 1. I cannot assent to the doc- 
trines and conclusions announced in the majority 
opinion inthis case. The facts are presented in the 
certificate of the judge upon which the case is brought 
here on appeal. We cannot look elsewhere for the facts. 
They are, briefly stated, these: The daughter was sev- 
enteen years old, and, with the father’s consent, was at 
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service thirty miles away from his home, and had been 
for three years, all the time controlling her own 

and supplying her own wants, and receiving n 

for support or necessaries from her father. The father 
had no knowledge that services were rendered to thy 
daughter by plaintiff, or that his daughter was gig, It 
is not shown that the daughter was a pauper or with. 
out means to pay the plaintiff. No presumption to tha 
effect will be entertained. 

2. These facts show that the daughter was emangj. 
pated by the father. Emancipation may be shown 
circumstances from which may be inferred the gop. 
sent of the father that the child may control his owy 
time, earnings and actions. Slight circumstances tend. 
ing to show such consent are sufficient, in the absencs 
of contradictory evidence. Schoul. Dom. Rel., § 9; 
Everett v. Sherfey, 1 Iowa, 356. 

3. Emancipation relieves the child of subjection to 
the parent, and bestows upon him the capacity of man. 
aging his own affairs as if he were of age (Hverett y, 
Sherfey, supra; Schoul. Dem. Rel., § 268), and it algo 
relieves the parent of all legal obligation to support the 
child. Id., § 268. 

4. A parent is bound neither at common law nor by 
any statute of the State to support his children who 
are of age. Monroe Co. v. Teller, 51 Lowa, 670; Black 
ley v. Laba, 63 id. 22. As 1 have shown, an emancie 
pated child stands as to his obligation to his parentand 
the points exempt to or from obligation for his sup 
port, just as a child who is of age. 

5. It may be that the parent would be under obliga 
tion to support a pauper child who is of full age, or 
that a promise would be imposed on the part of the 
father to render such support. But that point is not 
in this case, as it is not shown or claimed that the child 
for whose support the father was sued is a pauper, or 
not possessed of ample means to pay plaintiff forthe 
services rendered by bim. 

6. Doctrines as to the liability of the father for the 
support of his minor child, and his liability therefor 
upon a promise, express or implied, and upon other 
points of the law, are found in the majority opinion, to 
which I dissent. As tending to support my views,! 
cite the following decisions of this court: Dawsony. 
Dawson, 12 Lowa, 512; Johnson v. Barnes, 69 id. 64. 
See to the same effect, Schoul. Dom. Rel., § 236. Inmy 
opinion, the judgment of the District Court onght to 
be reversed. 

cniiemappaieeain 


DAMAGES — PROXIMATE CAUSE — EVI- 
DENCE. 


xO0WA SUPREME COURT, FEB. 1, 1890. 


STATE INs. Co. v. JAMISON. 

Defendant, as plaintiff's agent, issued a certain policy of in 
surance, but failed to make a report containing a com 
plete description of such policy, as he was required to do, 
upon the same day of issuing the policy, in order that 
plaintiff might exercise its right of cancelling the risk; 
and before any report was made the premises i 
were burned, and plaintiff paid the loss. Held, that inam 
action against defendant for his failure to perform his 
duty, evidence that plaintiff would have cancelled 
policy when it was reported to it, as it had the right todo 
under the terms of the policy, is admissible. 


PPEAL from District Court, Wayne county; John 
W. Harvey, J. 

The defendant, John Jamison, was, in 1884, the tr 
cording agent of the plaintiff at Seymour, Iowa, hav 
ing authority to issue policies. It was his duty, and he 
was instructed, to make to the company a daily report 
of all the policies issued by him, giving a full and com 
plete description of the policy, as well as the property 
insured. On the 2d day of August, 1884, Jamison it 
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gued a policy of insurance on behalf of the plaintiff 
gompany to the Independent Order of Odd Fellows, 
insuring a frame hall and furniture, in the aggregate 
41,400. He made no report of this policy until after 
the property insured by it was burned, on the 9th day 
of Augast, 1884. The company paid the Joss in full, 
and brings this suit to recover the amount paid to the 
insured, on the ground that the defendant negligently 
failed to perform his duty, and thus prevented the 
company from exercising its right to cancel the risk. 
Upon the trial the court, at the close of plaintiff's tes- 
timony, directed the jury to find for the defendant, 
andgave judgment for the defendant, from which the 


plaintiff appeals. 
Cummins & Wright, for appellant. 
Freeland & Miles and W. F. Vermillion, for appellee. 


Grancer, J. The specific errors assigned and argued 
have reference to the action of the court in excluding 
evidence. The ground upon which the court instructed 
the jury to return a verdict for the defendant does not 
appear, as the defendant’s motion for that purpose is 
notin the record. However, from the argument of 
counsel we infer that the ground of the ruling was that 
the damage sought to be recovered was not the proxi- 
mate result of the wrongs complained of, or, in other 
words, that the Joss did not result from the failure to 
report the policy. Toa proper understanding of the 
court’s rulings upon the testimony offered, a few facts 
should be well in mind: (1) That the insurance com- 
pany had paid the policy issued by its agent, the de- 
fendant; (2) that the loss occurred after the policy is- 
sued, and before the agent notified the company of its 
issuance; (3) that it was the duty of the defendant to 
givesuch notice on the day a policy issued, in order 
that the company might avoid the policy if it so elec- 
ted; (4) that the company was, in any event, liable 
on the policy until it was cancelled. A fact which the 
plaintiff sought on the trial to establish was that if the 
notice had been given by the agent (defendant) of the 
issuance of the policy, it would have been annulled, 
and the company’s liability avoided. As we under- 
stand, the court excluded all testimony tending to es- 
tablish this fact, and the principal inquiry on this ap- 
peal is, should the evidence have been admitted? Or, 
in other words, is the fact sought to be established a 
material one in the case? By the terms of the policy 
the company had the right to cancel when reported by 
their agent. If the policy had been reported and can- 
celled before the fire, the loss of the gompany would 
certainly have been avoided. The company, in mak- 
ing its contract with the agent, whereby he could is- 
sue policies, had taken the precaution to direct that 
the company shuuld be notified on the day a policy is- 
sued, that it might determine the character of the risk, 
and continue or cancel, as it thoughtadvisable. Such 
adirection is certainly judicious, and in the interest 
of safe business management. Keeping in view the 
fact that the object of the prompt reporting of policies 
issued was to enable the company, and not the agent, 
issuing the policy, to judge of the character of the risk, 
we think we may satisfactorily determine this ques- 
tion. Appellee, in argument, says: “ Was plaintiff's 
loss the direct or natural result of defendant’s failure 
to report, or was the defendant’s failure to report to 
Plaintiff the proximate cause of plaintiff's loss?’’ Ap- 
pellee answers in the negative. But let us consider the 
question. We think appellee submits his query with 
teference to the loss of plaintiff, but in his reasoning 
and conclusion he has in view the loss of the assured. 
He says: “The fire was the cause of plaintiffs loss, 
and surely defendant’s neglect to report in no way 
Caused the fire.” That is true; but the real question 
is, did defendant’s neglect to report cause plaintiff to 
pay for the loss by fire? The fire would have occurred 





without any reference to the policy or the report, and 
the loss would have been paid. But the loss to the 
plaintiff depended entirely on the existence of the 
policy. The policy was in existence when the loss oc- 
curred, and the plaintiff was made liable for its pay- 
ment. Now, was it in existence in consequence of the 
wrongful act of the defendant? Admitting it, and it 
must be conceded that such wrongful act or neglect 
caused the loss to the plaintiff, and we think it must 
be conceded that it was a direct result of the wrongful 
act. Admit for the argument that the policy would 
have been cancelled if the report had been duly made. 
It is exactly equivalent to admitting that the policy at 
the time of the fire would not have been in existence, 
and hence no liability of the plaintiff. Appellee refers 
to the case of Kimball vy. Connolly, 2 Abb. Dec. 504, but 
the holding there is upon facts very dissimilar. In 
brief, the point in that case is that a party desiring to 
obtain a loan applied to the clerk to have the records 
searched as to the title of the land to be offered as se- 
curity. The law of New York made it the duty of the 
clerk to have ‘‘searchers’”’ in his office for that pur- 
pose, and made it the duty of the clerk to certify to the 
correctness of the return, and also made him liable for 
errors, etc. In that case the return omitted a certain 
judgment, but upon the title as returned by the clerk 
the loan was obtained. The premises were afterward 
suld by virtue of the omitted judgment, and the ex- 
ecutor of the party, who had procured the search and 
return, paid quite a large amount to secure a recon- 
veyance of the land. The suit was for damage against 
the clerk for error in the return as to the title. The 
court held that there could be no recovery, but based 
its holding on the fact that Mrs. Le Roy, who pro- 
cured the return, “ bought no property, and parted 
with nothing of value by reason of the erroneous re- 
turn.”? The case practically holds that the return was 
obtained to secure the loan, aud that it was secured; 
that the loan company might have been subjected to 
loss by the security being insufficient because of the 
lien not reported. The court says it was no injury to 
Mrs. Le Roy to have the money paid to her, instead of 
being paid by the loan company in satisfaction of the 
judgment. Appellee quotes the following language 
from the opinion in the case, and seems to rely upon 
it: ‘* However probable it may be that the judgment 
would have been paid off by the insurance company 
out of the proceeds of the loan, if it had been returned 
upon the search, it is impossible to declare at this time 
that it would have certainly been so applied. Her ob- 
ject in causing the search to be made was not defeated 
by the omission to return the judgment. She did not 
seek information about her title for any purpose but 
that of obtaining the loan. It is no ground of com- 
plaint that she was not awakened by the return to take 
action for the removal of this judgment. The knowl- 
edge which she would have derived from the return of 
it would have been merely incidental; and it is uncer- 
tain whether the return or the knowledge thereby ac- 
quired would have been applied by Mrs. Le Roy to any 
purpose whatever. No one can say what actually 
would have been done under a different state of facts 
from those which actually occurred. It is no answer 
to say that she could, or that she might, have paid the 
judgment or prevented a sale. It does not make it cer- 
tain that it would have been done. The payment was 
not a necessary consequence of a correct return by the 
clerk, and without such a direct and necessary result 
to flow from his act or omission the defendant cannot 
be made chargeable with damages.”’ 

As we understand, this citation by appellee is to 
show that the fact that the policy would have been 
cancelled if it had been reported cannot be established ; 
that it is not susceptible of proof. It seems to us that 
the citation from the opinion is rather against than in 
support of sucha rule. The eutire reasoning of the 
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case is that Mrs. Le Roy was not seeking the return for 
information that she might know of incumbrances and 
pay them off, but to show a title on which to obtain a 
loan, and that with the title as it was returned she ob- 
tained the mouey, which would otherwise have gone 
to pay the judgment. There does not appear to have 
been an attempt to prove that she herself would have 
paid off the judgment had she have known it after the 
loan was obtained. It is in view of such facts that the 
court, in the opinion, says: ‘‘It is uncertain whether 
the return or the knowledge thereby acquired would 
have been applied by Mrs. Le Roy to any purpose 
whatever. * * * It is no answer to say that she 
could, or that she might have, paid the judgment or 
prevented asale. It does not make it certain that it 
would have been done.”’ 

There is no purpose in this case to show that the 
policy could or might have been cancelled, but the at- 
tempt was to prove that it would have been done. 
There is nothing in the New York case to show, or 
from which it could be inferred, that if the return had 
been obtained to guide her in the discharge of liens 
against the land, and the error had occurred by which 
she suffered damage, she might not have shown that if 
the judgment had been returned she would have paid 
it off, and avoided the damage. The case of Smith v. 
Telegraph Co.,7 Ky. Law Rep. 22, is cited by appellee. 
The case is this: A broker had purchased stocks for 
the plaintiff, and attempted to inform him of the pur- 
chase by telegram. The telegraph company negli- 
gently failed to deliver the message. The market de- 
clined, margins were not put up, and the broker not 
hearing from his principal sold the stocks at a loss, to 
recover which the suit was brought. The court held 
there could be a recovery of no more than nominal 
damages, because the damages claimed were uncer- 
tain, remote and speculative. It must be conceded 
that the rule in that case is closely drawn upon the 
facts stated, and the conclusion seems to be based on 
the theory that the damages sought ‘‘ could not in the 
ordinary course of events have been expected to arise 
from ”’ the cause of action. That cannot besaid of the 
case at bar. The defendant was engaged in the busi- 
ness of insurance. lt must have occurred to him that 
a principal object of an early report of policies issued 
was for the company to determine if it would carry the 
risk, and the payment of any loss that might occur un- 
der the terms of the policy is just the damage that 
reasonably might have been anticipated. The citations 
from Sutherland on Damages are in barmony with the 
rule we here announced. There is no conflict as to the 
rule of law, if the facts are properly understood. A 
question in the case is, how can it be established that 
the company would have cancelled the policy if it had 
been duly reported? Of course, the fact, under the 
testimony, must be determined by thejury. But sup. 
pose it should appear in testimony that the company 
had an invariable business rule that it would carry 
only a certain number of risks in a single block or row 
of buildings, and that in many and all cases where a 
risk in exceas of the number had been reported it had 
been cancelled, and that this case came clearly within 
such a rule; and let it be added that this was an extra 
hazardous risk; that it was such a risk as is generally 
refused by insurance companies, and such a one as to 
the ordinary observer would be unsafe and undesira- 
ble. Hundreds of facts are established between liti- 
gants upon evidence less satisfactory and conclusive. 
In judicial proceedings it is often necessary and proper 
to establish what a party would have done under cer- 
tain facts in fixing the liability of another. Suppose 
A., as the agent of B., is stationed in Iowa to purchase 
and forward horses to B. in New York, to be sold on 
the market, and his instructions are to forward the 
purchases of each week on the Monday following. Af- 
ter several weeks be neglects to forward as directed, 
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fora particular week, and before the horses are re 


ceived there is a decline in the market, and g loss of 
$500. Must B. lose the $500 because it could not be 
shown that he would have sold the horses if they hag 
been forwarded? If it should appear in evidence that 
he had from week to week been selling under the same 
circumstances, and he should testify that if the horses 
had been there he would have sold them, would not 
the testimony justify a finding of the fact? The mos 
numerous, and, we may say, notable, cases of this char 
acter grow out of the failure of telegraph companies to 
deliver dispatches, and damages are asked because of 
the failure to deliver, and the loss to the plaintiff hay 
resulted from a failure to sellin the market; and jg 
such cases the question is directly involved, if the 
party would have sold. The case of Parks v. Te 

Co., 13 Cal. 423, is directly in point; and upon this pre. 
cise question the court said: ** To ascertain the dam 
ages sustained by the breach of this contract these jn. 
quiries are pertinent. If the message had been sent, 
was the plaintiff's agent in Stockton at the time? And 
would he have received it? Next, would he have they 
taken out an attachment on the debt? At what time 
could he have done this? Could he have given secu. 
rity? Could he have procured attorneys to issue the 
writ? At what hour could and would it have been put 
in the hands of the sheriff? Was property there of the 
debtor’s subject to the writ? If a telegraphic dispateh 
had reached the agent at 8 o’clock on the7th, the agent 
would have been bound to act at once. It is tobe pre 
sumed that he would have done so. At least he can 
testify whether he would.” Telegraph Co. v. Wenger, 
55 Penn. St. 262, involves precisely the same principle. 
It was a question what the party would have done. 
Wenger purchased stock at an enhanced price, because 
of a failure to deliver a message, and the case pre 
sented the query what he would have done if the mes 
sage had been delivered. The inquiry was held proper 
and arecovery had. The books abound with cases 
where the principle or rule is recognized, though not 
questioned which shows its relation to and importance 
in the business affairs of the country. In this connee- 
tion, see the following cases: Manville v. Telegraph (o., 
37 Iowa, 214; Thompson v. Telegraph Co., 64 Wis. 581; 
Rittenhouse v. Telegraph Line, 44 N. Y. 263; True ¥. 
Telegraph Co., 60 Me. 26. In the record are set out some 
eleven questions, or questions and answers, on which 
rulings were had and exceptions taken, and directed 
to the establishment of the fact in question, but the 
arguments have been directed to the general proposi- 
tion above discussed, and not to the particular assign- 
ments, and hence we think it not important to notice 
them severally; the several rulings having likely been 
made under the court's view of the one proposition of 
law. We think the fact sought to be established is & 
material one in the case, and reasonably susceptibleot 
proof, and that in excluding the testimony for that 
purpose, and instructing the jury to return a verdict 
for the defendant, the District Court erred. Reversed. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CONTRACT—CONSTRUCTION.— Defendants,merchants 
in New York city, had for several months been accu® 
tomed to order matches by cipher telegram of plaintiff, 
a match manufacturer in Norway. The line of 
steamers by which all shipments had been made hav 
ing refused to carry matches, it became essential to 
defendants to secure a sure means of transit for the 
matches. They thereupon cabled plaintiff: “ 
make firm immediate contract Wilson Line, all you 
can ship eight months.””. The word “ gagged,” in the 
code, meant two hundred cases ‘‘ Bear” matches. Oa 








S*sseeS538 


Eivazil 


7eeeFarFis gE 


SSS Re RSSTPSASeas SF SesbPseseerSBZSSseeres 


THE ALBANY LAW JOURNAL. . 


315 





—————— —— , 
the same day they wrote it: ‘To-day we send you 
following dispatch, * * * by which is to be un- 
derstood that we order from you two hundred fifty- 
cases Bear matches. By telegram from Copen- 
we are informed that shipment of matches by 
the Thingvalla Line ceases, and we therefore hope that 
immediately on receipt of telegram, make firm 
contract with the Wilson Line Company for shipment 
tousof your matches. Tbe agents for Wilson Line 
here refuse to make up contract for matches, and we 
hope that you may have better success in Christiania.’’ 
At the time of sending the dispatch and letter a ques- 
tion as to the construction of the tariff laws had been 
referred to the attorney-general, and both parties were 
well aware, that if a certain construction was adopted, 
defendants could only import matches at a loss. Held, 
that read in the light of the surrounding circum- 
stances, the telegram and letter would be construed 
asa direction to plaintiff to make a contract with the 
steamship line, and not as an agreement by defendants 
totake all the matches that plaintiff could ship for 
eight months. Second Division, Feb. 25, 1890. H. 
Jolsen’s Taendstikfabrikker v. Thurber. Opinion by 
Brown, J. Reversing 45 Hun, 589. 


CONTRACTS—ACTION FOR BREACH—QUESTIONS FOR 
JURY—PLEADING.—(1) In an action for breach of con- 
tract in refusing to permit plaintiffs to complete a tun- 
nel they had agreed to construct for defendant, it ap- 
peared that, with plaintiffs’ consent, work thereon was 
suspended for a period as to the proposed length of 
which the evidence was conflicting; but, on February 
lth following, plaintiffs wrote to defendant, asking 
whether they were to be allowed to complete the work. 
Defendant’s notification in reply thereto, that plain- 
tiffs might begin work, was not given until the 19th of 
the same month, and plaintiffs refused to do so, unless 
compensated for the unreasonable suspension of the 
work, having in the mean time secured other employ- 
ment. Held, that plaintiffs’ letter was a waiver of de- 
fendant’s acts or omissions prior thereto, and it is a 
question for the jury whether defendant’s delay in an- 
swering it was unreasonable. (2) Where the failure to 
join as parties plaintiff in such action persons who had 
been interested in, but had abandoned, the contract, is 
apparent upon the face of the complaint, it can only be 
taken advantage of by demurrer, though the complaint 
does not show that such persons were alive at the com- 
mencement of the action. All the other facts sufficient 
to warrant a demurrer appearing on the face of the 
complaint, and the objection having been made by 
reason of 2 non-joinder of parties plaintiff, the usual 
presumption of life applies for this purpose. Burgess 
¥. Abbott, 1 Hill, 476; Zabriskie v. Smith, 13 N. Y. 322; 
Merritt v. Walsh, 32 id. 685; De Puy v. Strong, 37 id. 
72; Sanders v. Yonkers, 63 id. 489; Eaton v. Balcom, 
83 How. Pr. 80; Green v. Lippincott, 53 id. 33. Feb. 
%, 1890. Sullivan v. New York & R. Cement Co. Opin- 
ion by O’Brien, J. Affirming1 N. Y. Supp. 403. 


GUARANTY—CONSTRUCTION — RELEASE.—Defendant 
induced plaintiffs’ assignor to purchase bonds from a 
corporation in which he was interested, and guaranteed 
their payment. The company thereafter desired to 
adjust its affairs, and have its mortgages and bonds 
cancelled; and, to induce plaintiffs’ assignor to sur- 
render her bonds, defendant agreed that, ‘in case said 
bonds, or my said guaranty, shall be cancelled or de- 
stroyed or otherwise disposed of as required by said 
association hereafter, and in spite of and notwith- 
standing any thing that may happen or be done at the 
Tequest of said association, * * * my aforesaid 
purunty of said bonds * * * shall remain in full 

* effect, and this is hereby declared to be acon- 


tinuing, running guaranty for the payment of said sum 


oo i* according to the original terms of said orig- 





inal guaranty, attached to, and belonging to, and guar- 
anteeing any and all securities, acts and paper 
writings and proceedings of said association in relation 
to [the bondholder], and of its indebtedness to her, 
hereafter to be done, continued or made.” Held, that 
defendant did not thereby himself assume payment of 
the debt, and release the company, and that on the 
bondholder’s subsequently surrendering her bonds to 
the company in return for property conveyed to her, 
the debt was extinguished, and defendant was not 
bound to pay a deficiency on the bonds after sale of the 
property conveyed. Feb. 25, 1890. Miller v. Rinehart. 
Opinion by Gray, J.; Earl and Peckbam, JJ., dissent- 
ing. Affirming 1 N. Y. Supp. 182. 


JUDGMENT — IRREGULARITIES — LIMITATIONS.—(1) 
An error in the form of a judgment, whereby its scope 
is enlarged beyond that authorized. by the verdict, 
presents no question for consideration on appeal, but 
may be corrected by motion in the trial court, even 
after the judgment has been affirmed by the appellate 
courts. (2) Where a verdict in replevin includes dam- 
ages occasioned by the detention of the pruperty with- 
out finding any definite amount therefor, the award- 
ing of a specific sum in the judgment constitutes a 
mere irregularity, within the purview of the Code of 
Civil Procedure of New York, section 1282, which pro- 
vides that a motion to set aside a final judgment for 
irregularity shall not be heard after the expiration of 
one year from the filing of the judgment-roll. Feb. 
25, 1890. Corn Exchange Bank vy. Blye. Opinion by 
Ruger, C.J. Reversing 7 N. Y. Supp. 4384. 


MASTER AND SERVANT—CONTRACT OF HIRING—DIS- 
CHARGE.—(1) Plaintiff entered the employ of defend- 
ant as its secretary, at a yearly salary, without any 
special contract as tou term of service, and continued 
in such employ with knowledge of a by-law of defend- 
ant providing that the office should be held during the 
pleasure of its board of directors. Held, that plaintiff's 
employment was controlled by the by-law, and that 
defendant could exercise the pleasure of removal with- 
out waiting the expiration of a current year. (2) When 
a party enters into service of another at a stipulated 
annual salary, and continues beyond a year, the pre- 
sumption is that he does so on the same terms. Hunt- 
ington v. Claffin, 38 N. Y. 182; Vail v. Manufacturing 
Co., 82 Barb. 564; Ranck vy. Albright, 36 Penn. St. 367; 
Tatterson v. Manufacturing Co., 106 Mass. 56. Second 
Division, Feb. 25, 1890. Douglas v. Merchants’ Ins. 
Co. Opinion by Bradley, J. Affirming 44 Hun, 
629. 


NEGLIGENCE OF MASTER—PROVINCE OF JURY. 
—(1) While plaintiff, a car repairer in defendant’s em- 
ploy, was engaged in repairing a car on a side track, 
an unattended freight car was shunted against the car 
in front of the one on which he was working, thus 
driving his car against the one in the rear; causing 
the bumpers to come together and crush his arm. 
Plaintiff's signal flag was properly posted at the time, 
and could have been seen from the switch which en- 
tered the track where he was working. Held, that the 
question of defendant's negligence was one for the 
jury. (2) The fact that plaintiff had hold of the 
bumper with one hand, so as to support himself while 
working with the other, was not negligence, as matter 
of law, as he had the right to suppose his signal flag 
would not be disregarded by defendant’s servants. (3) 
Nor was plaintiff's failure to set the brakes of the car 
on which he was at work, or the one in front of it, 
necessarily negligence, it not being his duty to attend 
the switches, or set the brakes upon the cars at the 
station. Second Division, Feb. 25, 1890. Murphy v. 
New York Central & Hudson River R, Co. Opiuion by 
Haight, J. Affirming 44 Hun, 242. 
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MASTER AND SERVANT — DUTY TO INSTRUCT SER- 
VANT.—Where employers select to run their elevator 
an employee who has never before performed such a 
service, they are bound to provide him for a reason- 
able length of time with an instructor competent to 
teach him how to run an elevator, and are liable for 
any injury to him arising from the incompetency or 
negligence of such instructor. Connolly v. Poillon, 41 
Barb. 366, 369; Ryan v. Fowler, 24 N. Y. 410; Noyes v. 
Smith, 28 Vt. 59; Railroud Co. v. Fort, 17 Wall. 552; 
Mann v. Canal Co., 91 N. Y. 500; Wood Mast. & Serv., 
§§ 349, 350, 444; Brennan v. Gordon, 13 Daly, 208, 210 
(this case on former appeal); Loughlin v. State, 105 N. 
Y. 159, 162, 163; Railroad Co. v. Fort, 17 Wall. 553. 
Second Division, Feb. 25, 1890. Brennan v. Gordon. 
Opinion by Potter, J. Reversing 14 Daly, 47. 


RAILROAD — ELEVATED — NEGLIGENCE — INSTRUC- 
TIoNS.—At the trial of an action against an elevated 
railroad company for injuries sustained by a passenger 
while stepping from the car to the station platform, 
owing to the sudden starting of the train, a witness 
testified that, to steady himself when the train stop- 
ped, he caught hold of the bell-cord, and thereby gave 
the signal which caused the train to start. The court 
charged that if the jury found that the train was so 
started then defendant was not negligent, and plaintiff 
could not recover. Held, that defendant could not 
have been prejudiced by the refusal of the court to 
charge that there was no proof that there was any vice 
in the system of communicating signals, or that the 
method of fixing the bell-rope was not the best method, 
and that the jury were not to consider these questions. 
Second Division, Feb. 25, 1890. Ferry v. Manhattan 
Ry. Co. Opinion by Bradley, J. Affirming 54 N. Y. 
Super. Ct. 325. 


REPLEVIN — REDELIVERY BOND — ESTOPPEL.—(1) A 
sheriff on retaking property which had been replevied 
from him, executed a bond reciting that plaintiffs 
claimed the delivery to them of certain property speci- 
fied in their affidavit, and had caused the same to be 
taken by the officer in charge, but that the same had 
not yet been delivered to them, and also requiring a 
return of the property replevied to the sheriff. The 
bond bound the sheriff for the delivery of the property 
to plaintiffs, if delivery thereof should be adjudged. 
Held, that in an action to recover damages for the 
wrongful detention of the property, the sheriff would 
not be allowed to contradict the admissions made in 
his bond by showing that all the property described in 
plaintiff's affidavit did not come into his hands. It is 
said that the recital in the bond was not necessary, as 
the fact is not by the statute made necessary to be 
stated. I do not see that that makes any difference. 
The bond itself 1s required by the statute, and, in or- 
der to make it in any wise intelligible, it is necessary 
that some statement should be made of the purpose 
for which it is executed, and the recital in question 
was made for that purpose; and I cannot see why it 
should not be just as conclusive in a case where the 
defendant wishes to deny the possession of part of the 
property, as where he wishes to deny the possession of 
the whole. The case of Weber v. Manne, 42 Hun, 557, 
was reversed in this court, 105 N. Y. 627, mem. The 
same principle has been held in other States. In Mead 
v. Figh, 4 Ala. 279, it was held that a bond for redeliv- 
ery of a chattel, which recited a levy and contained a 
promise to produce the chattel, could not be contra- 
dicted by showing that there was no such chattel, and 
that the levy was fictitious. The court said: ‘‘ The law 
gives the defendant a right to suspend the collection of 
the money upon his doing certain acts, and it could 
not be tolerated that he should be permitted afterward 
to say that these acts are not binding on him because 


. . . : ———— 
it was held that a party in a delivery bond, who 
admits the possession of the property, is bound by its 
and, if in such a bond proceedings before a justicg ot 
the peace in a certain entitled action are recited, the 
maker of the bond cannot contradict the recital 
proof that there was no such suit. It is generally sup, 
posed, said the court, parties mean to bind themselres 
when they solemnly and deliberately make such state. 
ments in writing, the truth of which is attested 
their signatures and seals. In Frost v. White, 14 Lg, 
Ann. 140, the same bolding is maintained. P, 

was attached which was bonded by an intervenor, and 
a motion made to dissoive the attachment on several 
grounds, one of which was that no property wasin fagt 
attached. The court said the admission had been judi. 
cially made by giving a bond which contained a de 
scription of the property attached, and therefore the 
intervenor was concluded by his admission, and estop- 
ped from denying its truth. Inu Shaw v. McCullough, 
3 W. Va. 260, the court said that parties voluntarily 
entering into a forthcoming bond are estopped from 
all inquiry into the regularity or validity of the levy of 
the writ of fieri facias upon which the bond was taken, 
The bond recited the fact that the writ had issued, and 
the property had been levied on under it, and that was 
conclusive. In Brewing Co. v. Niederweiser, 28 Mo. 
App. 233, 236, the defendant offered to show that cer. 
tain of the property mentioned in the requisition, and 
recited in the bond as having been taken under it, was 
in fact at the time that the bond was given, and ever 
since had been, in plaintiff's possession. The evidence 
was excluded, and the court held such exclusion to be 
right, because the respondents should not be permit- 
ted to contradict by oral testimony their own recitals 
in the bond given by them. In Carpenter v. Stearns, 
32 Mo. App. 132, the court said that the defendants 
having availed themselves of the benefits of the stat- 
ute, which allows them to keep the property on giving 
a bond, are estopped from showing or claiming on the 
trial that the property described in their delivery bond 
was never in their possession. In Hundley v. Filbert, 
73 Mo. 34, the obligors in a delivery bond were estop- 
ped by a recital therein from showing that there was 
no levy upon which the property was taken. In State 
v. Williams, 77 Mo. 463, it was held that a recital ina 
bond is 2 solemn admission by the obligor of the truth 
of the fact recited; and where, in an action against 
him, the bond is pleaded in hc verba, the effect is the 
same as if there were a formal plea of estoppel. The 
claim was made in the above case that there was 00 
proof that a party named was ever appointed guardian. 
The consideration of the bond recited that ‘ whereas, 
the above Robert H. Williams is the lawful guardian,” 
ete. The court said: ‘ This recital is a solemn admis- 
sion by the defendants of Williams’ guardianship,” and 
defendant was held estopped by such admission from 
questioning the fact. The case of Miller v. Moses, # 
Me. 128, contains nothing opposed to these views, 
There the plaintiff in the replevin suit, in order to get 
his requisition, gave a bond, and of course it was for 
all the property which he expected to replevy. He was 
beaten in the action, and the defendant iu that action 
thereupon sued on the bond to recover damages for 
taking his property. It was held in the latter action 
that the recital in the bond as to the purpose for which 
it issued, and describing all the property claimed, did 
not estop the deféndant in such latter action from 
showing as a fact that only a part of the property de 
scribed therein had been subsequently taken by the 
sheriff. The court said in such case the bond constr 
tutes no estoppel. It is ordinarily given before the 
goods are replevied. It is based upon the writ, and ae 
sumes that what is ordered to be replevied will be 
But, if not found, they cannot be; and for those that 
are found the bond will be security, and for no more 





they assert a falsehood.” In Lucas v. Beebe, 88 II. 427, | 





| This is not our case. (2) As the Code of Civil Pro- 





EBRSRPALSEee! - 


a, | 3s 
Fez 


arshsis 


FP ERLE 


SF 


= 


e2aPe Ts 


THE ALBANY LAW JOURNAL. 


317 














= — oo ER TE NRT HO, 
cedure of New York, section 1717, requires all replevin 
to be made a part of the judgment-roll, and a 
of each of them to be furnished to the court or 
referee on the trial, it is not necessary to formally in- 
troduce the papers in evidence before they can be con- 
sidered by the trial court. Diossy v. Morgan, 74 N. Y. 
i. Feb. 25, 1890. Martin v. Gilbert. Opinion by 
Peckham, J. Reversing 3 N. Y. Supp. 958. 


REVIVAL OF ACTION — LIABILITIES OF STOCKHOLD- 
ers.—Laws of New York of 1875, chapter 611, section 
37, provides that in limited liability companies all the 
stockholders shall be individually liable to the credit- 
ors of the company to an amount equal to the amount 
of stock held by them, respectively, for all debts and 
contracts made by such company, until the whole 
amount of the capital stock of such company has been 
paid in, and a certificate thereof has been made and 
recorded. eld, that the liability of a stockholder in 
acompany organized thereunder was not in the nature 
ofa penalty, but of a contract obligation, and an ac- 
tion thereon survives against his personal representa- 
tives. In Lowry v. Inman, 46 N. Y. 119, Allen, J., 
stated the principle (pp. 125, 126) as follows: ‘‘A per- 
sonal liability of stockbolders for the debts of a cor- 
poration, in virtue of the charter, is not in the nature 
of a penalty or forfeiture, and does not exist solely as 
aliability imposed by statute. It is not enforced sim- 
ply as a statutory obligation, but is regarded as volun- 
tarily assumed by the act of becoming a stockholder. 
By such act he assents to be bound, or that his prop- 
erty shall be charged with debts of the corporation, to 
the extent and in the manner prescribed by the act of 
incorporation." In Wiles v. Suydam, 64 N. Y. 173, it 
was sought to hold the defendant as a stockholder in 
amanufacturing company on his liability under sec- 
tion 10 of the act of 1848, chapter 40 —a section which 
in substance, is almost identical with the one now 
under consideration; and also as a trustee on his lia- 
bility for all the debts, because of a failure to file a 
report. A demurrer on the ground of the improper 
joinder of causes of action was sustained. The court, 
distinguishing between the two kinds of liability, said 
(Church, C. J.): ‘* The cause of action against the de- 
fendant as a stockholder consists of the debt, and the 
liability created by statute against stockholders when 
the stock has not been paid in, and a certificate of that 
factrecorded. * * * ‘The firss cause of action 
against the defendant as a stockholder is an action on 
contract. The six-years statute of limitations applies. 
The defendant is entitled to contribution.” The lia- 
bility of Wiechers therefore being in the nature of a 
contract obligation, it survived his death, and the ac- 
tion can be continued against his personal representa- 
tives. In Bailey v. Hollister, 26 N. Y. 112, the court 
expressly recognized this principle. The liability of 
the estate of the deceased stockholder under the stat- 
ute is so well established upon principle and authority 
that further discussion is unnecessary. Chase v. Lord, 
TN. Y.1; Flash v. Conn, 109 U. 8. 371; Richmond v. 
Irons, 121 id. 27. Feb. 25, 1890. Cochran v. Weichers. 
_ by O'Brien, J. Affirming 6 N. Y. Supp. 


SALE—BONA FIDE PURCHASERS— BURDEN OF PROOF. 
— Where defendant, in an action on a note by one 
claiming to be a bona fide purchaser thereof, testifies 
that the note was procured from him by frand, plain- 
tif's good faith is a question for the jury, and the bur- 
den is upon him to show that he had no notice of the 
alleged fraud. Bank v. Green, 43 N. Y. 298; Bank v. 
Noxon, 45 id. 762; Bank v. Carll, 55 id. 440; Wilson v. 
Rocke, 58 id. 643; Bank v. Penfield, 69 id. 502; Nicker- 
son v. Ruger, 76 id. 279; Seymour v. McKinstry, 106 id. 
40; Stewart v. Lansing, 104 U.S. 505; Smith v. Liv- 
ingston, 111 Mass, 342; Sullivan v. Langly, 120 id. 437. 








The plaintiff did not satisfy this rule by showing that 
he paid value for the note. Is was necessary, in order 
to entitle him to recover, to go further, and show that 
he had no knowledge or notice of the fraud with which 
the instrument was tainted from its origin. It is con- 
tended that Richmond, from whom the plaintiff took 
the paper, was shown to be innocent of any imper- 
fections in it. But the testimony tended to show 
that Richmond bought the note from Henderson as 
the agent, and by direction of, and with funds sub- 
sequently furnished by, the plaintiff. It is quite clear, 
we think, that the testimony on this point was of such 
a character that it could not be held that absolutely 
and as a matter of law, Richmond ever had any title 
tothe note; and unless he had, his connection with 
its purchase us a mere agent or instrument of the 
plaintiff, could not confer the character of a bona fide 
holder or shield the plaintiff from the legal conse- 
quences of any notice that he might have had of the 
fraudulent origin of the paper, as between the maker 
and payee. The most that can properly be conceded 
in regard to this branch of the case is that Richmond’s 
connection with the transfer, and whether as owner 
or agent of the plaintiff, was a question of fact for the 
jury. The good faith of Richmond was not available 
to strengthen the plaintiff's case, unless it was found 
that Richmond was the owner of the note when it was 
delivered to the plaintiff. Feb. 25, 1890. Vosburgh v. 
Diefendorf. Opmion by O’Brien, J. Affirming 1 N. 
Y. Supp. 58. 


—_——_>__—_——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS—INJURY TO PASSENGERS—POSTAL CLERKS. 
—A postal clerk of the railway mail service, holding a 
photographic commission entitling him to ride as a 
passenger on a railroad train while on duty and in re- 
turning home, who, with the conductor’s permission, 
rides, while off duty, on his way home, in the postal- 
car, is not per se guilty of contributory negligence so 
as to defeat an action for his death, caused by a collis- 
ion, though the postal-car was subject to greater risks 
than the cars intended for passengers, and if he had re- 
mained in the smoking-car, in which he commenced 
his journey, he would probably have escaped injury. 
It may be that the location of the postal-car was, by 
reason of its greater proximity to the engine, a place 
of greater danger than the smoking car or other passen- 
ger-cars. Still it wasacar for the occupancy of pas- 
sengers who were entitled to ride as such because of 
their official position or connection with the post-office 
department of the government, or who paid their fare, 
and were connected with that department. There was 
no rule of the company forbidding the deceased to en- 
ter that car, and occupy the same, if he was not in ac- 
tual service. It was his habit to occupy it when he 
was returning from duty whenever he chose, and the 
conductor, who is conceded to be a general agent of 
the company, not only made no objection, but permit- 
ted him from time to time to do sv. There are cases, 
no doubt, where the invitation or permission of the 
conductor would not protect a man in running a risk 
which was so obviously dangerous that a prudent man 
would not think of incurring it. Patt. Ry. Acc. Law, 
§ 276, and cases cited. To justify a court in saying that 
conduct is per se contributory negligence, the case 
must present some such feature of recklessness as 
would leave no opportunity for difference of opinion 
as to its imprudence in the minds of ordinarily pru- 
dent men. Kane’s Case, 69 Md. 21; Maugans’ Case, 61 
id. 61; Fitzpatrick’s Case, 35 id. 46; Stansbury’s Case, 
54 id. 655. Here the deceased was doing what he was 
actually required to do for the larger part of his time 
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on the cars and was permitted to do the rest of his | bounds of just punishment. But little reformation 


time when on the cars. It was provided for his uceu- 
pancy when on duty as postal-clerk, and his not being 
ou duty did not make the car more dangerous to him. 
- His act therefore in no way contributed to the result 
which happened. A case precisely like it, being the 
case of a postal-clerk not on duty, and in the postul-car, 
and injured while there by the gross negligence of the 
company’s ageuts, is found in Carroll v. Railroad Co., 
1 Duer, 578. The plaintiff in that case was in the pos- 
tal-car by the permission of the conductor, and was al- 
lowed to recover damages. The same principles were 
given effect in O’ Donnell v. Railroad Co., 59 Penn. St. 
239, and in Creed v. Railroad Co., 86 Penn. St. 139. In 
the last case the court says there is no legal presump- 
tion of negligence arises from the fact that the passen- 
ger was inacar not intended for passengers. Lang- 
don’s Case, 92 Penn. St. 28, cited by appellant’s counsel, 
there was an emphatic rule of the company forbidding 
a passenger to ride in a baggage-car, which was con- 
trolling. Md. Ct. App., Feb. 5, 1890. Baltimore & O. 
R. Co. vy. State. Opinion by Irving, J. 


CRIMINAL LAW—EXCESSIVE PUNISHMENT.—A young 
man, less than twenty-one years of age, of previous 
good character and habits, arrived in the city of 
Omaha in search of employment. He was without 
money, and fell in with several persons who induced 
him to drink intoxicating liquors, and thereafter per- 
suaded him to burglariously enter a dwelling-house in 
said city with one of their number. His associate es- 
caped, and he was found hiding in a closet in said 
house, badly frightened. On an information being 
filed against him, he pleaded guilty to the charge of 
burglary, and was sentenced to imprisonment in the 
penitentiary for ten years. Held, that while the crime 
of burglary was one of a grave character, which ordin- 
arily should be severely punished, yet in this case the 
punishment was too severe, and the term of imprison- 
ment would be reduced so as to expire November 27, 
1889; the sentence dating from June 30, 1888. The 
crime of burglary is a serious one. The person who 
deliberately enters a dwelling for the purpose of lar- 
ceny or robbery not unfrequently has determined in 
his mind, and is prepared to commit, the still greater 
crime of murder, if necessary to effect his object, or 
secure his escape. Such acase, when fully established, 
should be severely punished, and perhaps the full limit 
of the law is not excessive. The statute fixes the mini- 
mum punishment at one year, and the maximum at 
ten. Between these periods the court has a discretion 
in fixing the term of imprisonment; the intention be- 
ing that the court shall graduate it according to the 
facts of the case. It was never intended however to 
impose the full penalty of the law, unless a case of 
great atrocity was shown. No doubt the prosecuting 
attorney and court were misled by his plea of guilty, 
and hence failed to inquire into the circumstances; 
but nevertheless the sentence is entirely too severe, 
and is conceded to be excessive by the attorney-gen- 
eral. In Maxwell's Criminal Procedure (page 661) it is 
said: “There is certainly a great difference in the 
character of the offense between the hardened villain 
who waylays and robs his victim, or who burglariously 
enters your dwelling at night, with the intent to steal, 
and murder, if necessary, and the young man of previ- 
ously good character who has been guilty of some act 
which barely makes him criminally liable. In the one 
case, the full punishment allowed by law perhaps 
would not be too severe, particularly if the party had 
been previously convicted of a similar offense; while 
in the other, if the law will permit a punishment other 
than by imprisonment in the penitentiary, and the 
consequent infamy, it might, and probably would, 
have the effect thereafter to make him a law-abiding 
citizen. In nocase should the sentence exceed the 








may be expected from a prisoner smarting under adis. 
proportionate and unjust sentence. The fact that be 
has been convicted of acrime does not authorize the 
courts to deprive him of those rights which the law stil 
recognizes, nor to treat him as having no rights,” The 
above expresses our views in this case. The senteng 
will be reduced under the provisions of the statute » 
as to expire on the 27th day of November, 1889, Neb 
Sup. Ct., Nov. 20, 1889. Charles v. State. Opinion by 
Maxwell, J. 


EMINENT DOMAIN—DAMAGE TO GRASS.—A railroad 
company that has appropriated for its proposed track 
the rear of a dwelling-house lot, thereby destroying ag. 
cess to the owner’s outbuildings from an alley, but 
which outbuildings can be approached from the street 
in front by reducing the size of the grass plot, and rm 
moving some flower beds, is pot within the act of Pen». 
sylvania of February 19, 1849, which prohibits the loc. 
tion of a railroad “ through any dwelling-house, in the 
occupancy of the owner or owners thereof, without 
his, her or their conseut.’’ We can readily see that a. 
cess to the lot by means of the alley was a convenience 
to the owners, and added to its value; but we cannot 
assent to the conclusion that an entrance from the 
front, along the westerly line of the lot, for the car. 
riage of coal and other supplies, and for the necessary 
uses of a family, would destroy it. It might reduce 
the size of a grass plot, or require the removal of a 
flower bed, but these are not necessary to the enjoy- 
ment of the house as a dwelling. They are generally 
regarded as desirable adjuncts to a home, but theirer- 
istence in attractive form usually, if not always, de 
pends on the will and effort of the owner or occupant 
of the premises. The law regards that which is essen. 
tial to the enjoyment of the dwelling, and not that 
which is merely ornamental and pleasant in its sur. 
roundings. The location of a railroad across a lot on 
which the owner has his dwelling-house, or upon 
grounds which constitute part of a valuable country- 
seat, is not in violation of the statute. Swift’s Ap 
peal, 111 Penn. St. 516; Damon v. Railroad Co., I19id. 
287. In determining what is essential to the reason- 
able use and enjoyment of a dwelling-house the seuti- 
ments and attachments of the owner, springing from 
his own or his ancestors’ long-continued possession of 
it, cannot be taken into account. The question is 
practical one, and in the decision of it regard must be 
had to that which is necessary, other than to that 
which is desirable and convenient, and depends alone 
on the will of the owner. Damon v. Railroad Co, 
supra. In the cases cited the position of the railroad 
was sustained, but in each there was a reference to the 
fact that access to the property was not affected or 
materially impaired by it. This was however merely 
descriptive of the situation in those cases, and it did 
not lay down a rule that wherever a location interfered 
in any degree with the access to the dwelling-house it 
was prohibited. The only approach to many valuable 
residences in the cities and boroughs of the Common- 
wealth is from the street in front of them, and yet 8 
railroad may be located upon such street, and exoavae 
tions and embankments may be made in the construc 
tion of such road, and the sole remedy of the owner 
of the lots is a proceeding under the act of February 
19, 1849, to recover compensation for any damage they 
may sustain. In the present case access to the appel- 
lees’ lot from the rear is interfered with to no greater 
extent than ifthe road was located exclusively upo! 
the alley. Penn. Sup. Ct., Jan. 20, 1890. McKeesport 
& B. V. R. Co. v. Lyle. Opinion by McCollum, J. 


NEGOTIABLE INSTRUMENTS—DEMAND NOTES—STAT 
UTE OF LIMITATIONS.—A promissory note payable “on 
demand, after date,” is due at once, without an actual 
demand, and thestatute of limitations begins to Tul 
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agaist it immediately. It is contended that, as the 
pote was made payable ‘“‘on demand after date,” it 

not have matured at once, and that therefore an 
actual demand was necessary to put the statate in mo- 
tion. The general rule is that a note payable on de- 
mand is due immediately, without an actual demand, 
and that the statute commences to run at once. Brum- 
magim v. Tallant, 29 Cal. 506; Cousins v. Partridge, 79 
jd. 28; Story Prom. Notes, § 29; Ang. Lim., § 59; 
Wood Lim., § 124. The language used in the note un- 
der consideration does not take it out of this rule. In 
Hitchings v. Edmands, 1382 Mass. 328, the court said: 
“The words ‘on demand, after date’ are more nearly 
analogous to such an expression as ‘ with interest after 
date.’ Ifa promissory note, payable on demand, with 
jnterest after date, is paid the next day after it is given, 
one day’s interest is due and payable. In the case at 
bar, the intention of-the parties to the note was appar- 
ently that it should be payable immediately, and no 
intention appears on the face of the note that the par- 
ties intended to stipulate for at least one day's time 
before a demand could be made.”’ So it was held that 
the note was ‘‘an ordinary demand note, payable at 
once, on demand, on which an action could have been 
brought immediately after it was given.’’ Fenno v. 
Gay, 146 Mass. 118. ‘These views apply to the note we 
are considering, and meet with our approval. Cal. Sup. 
Ct., Dec. 5, 1889. O'Neil v. Mugner. Opinion by 
Works, J. 

ee 


NEW BOOKS AND NEW EDITIONS. 


BROWNE ON DIVORCE. 


This work, by Mr. Wm. Hardcastle Browne, of Phila- 
delphia, is of a class which generally we do not highly 
regard, i. e., a general work on a statutory subject, 
professing to apply to all the States. The local practi- 
tioner must rely on the’statutes and decisions of his 
State, and few outside will rely on a general work, 
however well done. In other words, such a work can- 
not supersede the great comprehensive treatises, which 
do not descend to local details, and cannot afford a 
safe substitute for a resort to the local statutes and ad- 
judications. Assuming these evident disadvantages, 
this work of four hundred and sixty pages seems fairly 
done. It may well serve as a sort of step-ladder to other 
and larger sources of information. 1t includes the sub- 
jects of alimony and custody of children. It is hand- 
somely but rather spaciously priuted. Publjished by 
Kay & Brother, Philadelphia. 


Beacn’s Rartway DIGEst. 


This isa digest of railway decisions and statutes, 
English and American, for the whole year 1889, with 
notes on striking or novel decisions, and citations of 
the principal legal text-books published during the year, 
with an appendix of railroad counsel in the United 
States and Canada. The editor, Charles F. Beach, Jr., 
who is also editor of the Railway and Corporation Law 
Journal, is probably best qualified of any man in this 
country for this work, and in this handsome volume 
of some three hundred pages has undoubtedly compre- 
hended all the cases. So far as we can judge, his work 
is well done, and of its usefulness to the numerous 
practitioners in this branch of the law there can be no 
question. Mr. Beach cites the West system of report- 
ers. If it is all the same to him, we wish he would not 
say “RR. R.”’ for railroad. Railroad is a single word by 
the best usage. Published by F. D. Linn & Co., Jer- 
sey City. 

66 MississipPI1 REPORTS. 

Mississippi has new reporters, Messrs. Brame and 

Alexander, and they start off wellin this volume. It 





contains cases decided at October term, 1888, aud some 
decided at April term, 1889. It is published by T. & J. 
W. Johnson & Co., of Philadelphia, and handsomely 
printed. The head-notes are clear and brief, the state- 
ments seem judicious, the arguments discreetly abbre- 
viated, and the index of one hundred and sixty pages 
is certainly copious, although rather unconventionally 
arranged and not according to our own pet theory. 
For example, we should not make a head of “ Dissolu- 
tion of Injunctions,” but should put the matter under 
“Injunctions.” Nor should we make a head of * Dis- 
tinct Demands.’’ Always avoid an adjective at the be- 
ginning, if you can. Soof * Ministerial Officer.”” The 
noun is a better head in each case. There is no table 
of cases. But the work is decidedly meritorious. 


COURT OF APPEALS DECISIONS. 
to following decisions were handed down Tues- 
day, April 15, 1890: 


FIRST DIVISION. 

Judgment affirmed with costs, with leave to answer 
on payment of costs—John Good, respondent, v. Wil- 
liam S. Daland.—Judgment affirmed without costs 
to either party upon this appeal—Owen Donnelly, ap- 
pellant, v. City of Brooklyn.— Judgment affirmed 
with costs—Lawrence Kilroy v. President, etc., of the 
D. & H. Company.—— Judgment reversed, new trial 
granted,costs to abide event — Theodore Thomas, re- 
spondent, v. Musical Mutual Protective Union.— 
Judgment reversed, new trial granted, costs to abide 
event — Wright Duryea and another, appellants, v. 
Wm. C. Vosburgh.— Judgment affirmed with costs, 
order granting anextra allowance of costs affirmed 
and costs granted to each set of defendants in the case, 
one represented by Mr. Gleason and the other by Mr. 
Collyer—Malcolm Calhoun and others, appellants, v. 
Delhiand Middletown Railroad. —Judgmentaffirmed 
with costs— David C. Woolsey and others, respond- 
ents, v. Hugo Funke.—— Judgmeut affirmed with 
costs—Desda Reynolds, respondent, v. Equitable Ac- 
cident Association. Order affirmed with costs — 
Charles W. Tillinghast, appellant, v. Troy and Boston 
Railroad.— Judgment affirmed with costs — Moses 
Bulkley and others, respondents, v. Parker R. Whit- 
comb.——Judgment affirmed with costs — William J. 
Butler, respondent, v. Glens Falls Railroad Company. 
—Judgment affirmed with costs — Lewis J. Phillips 
and others, appellants, v. Isaac V. Brokaw.—— Judg- 
ment affirmed with costs—Ira T. Curtis, appellant, v. 
Manning F. Crane.——Judgment affirmed with costs— 
Albert Clark Squier, appellant, v. James Kearney and 
others.—Judgment reversed, new trial granted, costs 
to abide event— Jacob B. Tallman v. Metropolitan 
Elevated Railway Company, etc., appellant.——Judg- 
ment reversed, new trial granted, costs to abide event 
—Mary E. Ryan, respondent,.v. Manhattan Railway 
Company.— Judgment reversed and judgment en- 
tered accordingly for Mrs. Withington, with costs to 
her to be paid by defendants appearing and claiming 
under the will of the testator, George W. Platt, or by 
his executors out of his estate other than the land de- 
vised to Mrs. Withington—Spencer C. Platt, et al., 
respondents, v. Maria H. Withington, et al. —— Judg- 
ment affirmed with costs—Eugenia Gehrke, respond- 
ent, v. Mary Hayes.—— Judgment reversed, new trial 
granted, costs to abide event—Ellen Harrington, re- 
spondent, v. City of Buffalo.— Judgment affirmed 
with costs—Pierre Canhope, appellant, v. Park, Davis 
& Co. — Judgment affirmed with costs — J. Nott 
Schemerhorn, respondent, v. Schenectady.—— Judg- 
ment affirmed with costs--Simon Uhlmann & Co. v. 
Nathan Brownell and others,—— Judgment affirmed 
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with costs— Ann Crawford, respondent, v. Delaware 
aud Lackawanna Railroad.—Order reversed and case 
remanded to the General Term for a hearing upon the 
question of law, costs to abide event—Preston J. Dor- 
chester, appellant, v. Edward G. Dorchester. —Judg- 
ment affirmed with costs — Wm. B. Weaver, respond- 
ent, v. Augusta Edwards and others. —— Judgment 
affirmed with costs—Francis Ano, respondent, v. Ben- 
ton Turner.— Judgment affirmed with costs — Kate 
Towart, respondent, v. Broadway and Seventh Avenue 
Railroad.— Appeal dismissed with costs—George W. 
Doty, appellant, v. Francis M. Clint.——Judgment af- 
firmed with costs—Francis E. Terry and auother, ap- 
pellants, v. George A. Munger.—— Judgment affirmed 
with costs—Jonas M. Libby, respondent, v. Lewis C. 
Tufts.—Judgment reversed, new trial granted, costs 
to abide event—Pedro Moro T. Ledon and another, 
appellants, v. Frederick C. Havemeyer.—— Judgment 
affirmed with costs—Stephen A. West, respondent, v. 
Manhattan Railway.——Judgment affirmed with costs 
—Rosa 8S. Stodder, respondent, v. New York, Lake 
Erie and Western Railroad.— Judgment affirmed 
with costs—American Surety Company. respondent, 
v. Francis B. Thurber.— Judgment affirmed with 
costs—Evah Brothers, respondent, v. California Iusur- 
ance Company.— Judgment affirmed with costs — 
Louis Sternberger and others, respondents, v. Meyer 
A. Bernheimer. —— Judgment reversed, new trial 
granted, costs to abide event—Amasa R. Moore, appel- 
lant, v. John M. Francis and others.—— Judgment re- 
versed, new trial granted, costs to abide event — 
George Filbert, respondent, v. Delaware and Hudson 
Canal Company.—— Judgment affirmed with costs — 
Morris H. Smith, appellant, v. Magdalena Buhler.—— 
Judgment affirmed with costs— Elsie R. Feituer, ap- 
pellant, v. Francis X. Hoeger and another.—— Judg- 
ment affirmed with costs— Sarah M. Manchester, re- 
spondent, v. J. Warren Tibbetts.—— Judgment af- 
firmed with costs — Lewis S. Samuel, respondent, v. 
Fidelity and Casualty Companuy.—-Judgment af- 
firmed with costs—Cornelia R. Ganiard, respondent, 
v. Rochester City, etc., Railroad. Judgment af- 
firmed with costs—Denman W. Beardsley and another. 
appellants, v. Martin G. Johnson and others.——Judg- 
ment affirmed with costs — Mary A. Ferguson, re- 
spondent,v. Mutual Aid, ete., Association of Rochester. 
— Judgment reversed, new trial granted, costs to 
abide event—John G. Avery, respondent, v. New York 
Central and Hudson River Railroad Company (two 
cases).——Order reversed and proceeding remitted to 
Special Term for a rehearing, costs to abide event—In 
re Petition of John M. Livingston to vacate.——Judg- 
ment affirmed with costs—Mary A. Tucker, appellant, 
v. Cornelia Gilman. 
SECOND DIVISION. 
JUDGMENTS AFFIRMED WITH COSTS. 

Minna DeKay, appellant, v. Charles H. Bliss and 
others, respondents; John M. French, Jr., appellant, 
v. Daniel W. Powers, impleaded, respondent; Samuel 
K. Wilson, respondent, v. Metropolitan t.levated Rail- 
way Company, appellant; Artemus H. Holmes, appel- 
lant, v. David H. Moffat, Jr., respondent; Charles A. 
Crawford, respondent, v. Metropolitan Elevated Rail- 
way, appellant; Charles F. Nye and another, appel- 
lants, v. Timothy Hoyle and others, respondents; Eliza- 
beth R. Wells, respondent, v. World’s Dispensary 
Medical Association, appellant; Johu A. Thompson, 
respondent, v. Rowland N. Hazzard, impleaded and 
appellant; Henry M. Rolasky, respondent, v. Wilhel- 
mina Michels, appellant ; John R. Thomas, respondent, 
v. Louis P. Rogers, appellant; Edward Rush, respond- 
ent, v. Eleanor Dilks, appellant; Oliver Porter, appel- 
lant, v. Franklin Pierce and another, respondents; 
James ©. Stout, respondent, v. Thomas Jones, appel- 
lant; Fred. B. Keeney, appellant, v. Henry A. Swan 








a —————] 
and another, respondents; Annie Fesselmayer, an iy, 
fant, etc., respondent, v. Third Avenue Railroad Com. 
pany, appellant; Frank A. Palmer, respondent, y 
Delaware and Hudson Canal Company, appellant: 
John H. Keenan, an infant, respondent, y, Gutta 
Percha and Rubber Manufacturing Company, Appel. 
lant; Irving Felter and another, respondents, y, Tohy 
Claffy, appellant; Philip ‘Tillinghast, appellant, ,, 
Francis T. Walton, respondent, and John C. Atter. 
bury, appellant; William W. Teall v. City of Syracuse 
appellant; Mark Danziger, respondent, v. John 4 
and others, appellants; National Bank of Virginia, 
respondent, v. Robert A. Mills and another, Appel. 
lants; Amanda M. Tompkins, respondent, vy, Bernard 
Mahon, appellant; Charles E. McDowell, respondent, 
v. N. ¥. & Sea Beach Railway Company, appellays: 
Samuel McElroy, respondent, v. Brooklyn Under 
ground Railroad Company, appellant; Lehigh Stor 
and Manufacturing Company, respondent, v. Edward 
B. Colby, appellant; Wm. Hazzard, respondent, y, 
Wm. H. Flury and another, appellants; James Dunn, 
respondent, v. Henry Steubing, appellant; ThomasJ, 
Morton, respondent, v. Homer L. Blinn and another, 
appellants; Michael W. Kennedy, respondent, y, 
Henry Masemann, appellant; John B. Healy, appe- 
lant, v. New York City and Vincent Clark, Trespond- 
ents; Carrie L. Meacham, respondent, v. New York 
State Mutual Benefit Association, appellant; JamesT. 
Vought and others, appellants, v. Joseph S. Williams, 
respondent. 


JUDGMENTS REVERSED, NEW TRIAL GRANTED, COSTS 
TO ABIDE EVENT. 


August C. Nanz, appellant, v. Jesse Oakley, respond- 
ent; Mary E. Sanger and others, respondents, v. John 
C. Merritt, appellant; Charles H. Divinelle, appellant, 
v. N. Y. C. & H. R. R. Co., respondent; Win. Caswell, 
respondent, v. Nathaniel D. Putnam and another, ap- 
pellants; Stephen Jennie and another, respondents, v. 
City of Brooklyn, appellant; Mary Powers, individu- 
ally, ete., v. Manhattan Railway Company, appellant; 
J. Thomas Jones, appellant, v. George A. Reynolds, 
respondent; Leighton Williams, as receiver of the 
Blair [ron and Steel Company, appellant, v. Christe 
pher Meyer, respondent. 


OTHER DECISIONS. 


Motion foran order remitting return to the City 
Court of Brooklyn denied without costs—William Sel 
pho v. City of Brooklyn.—Order affirmed and judg- 
ment absolute rendered against the city of Brooklyn 
with costs and the appeal taken in behalf of the plain- 
tiff is dismissed without costs—Amelia T. Bieling, ap 
pellant, v. Ripley Ropes and another, respondents 
—Judgment affirmed asto the defendants Slayback 
and Dugan without costs; as to all the other defend- 
ants, judgment reversed and demurrer overruled with 
costs, with leave to withdraw demurrer and serve a0 
answer within twenty days on payment of costs 
Metropolitan Elevated Railway Company, appellant, 
y. Sylvester H. Kueeland and others, respondents.— 
Judgment affirmed without costs to either party—Al 
gustus (. Bechstein, respondent, v. Robert D. Schultz 
and another, appellants. —Order affirmed and judg: 
ment absolute rendered against the appellant with 
costs—Max Danziger, as committee, etc., appellant, ¥- 
Mary Irene Hoyt, respondent.—Order of the General 
Term reversed and the judgment of the Cirouit 
affirmed with costs—Henry W. Chamberlain and oth- 
ers, appellants, v. George Van Camper and others, fe 
spondents.——Order reversed and the judgment eu- 
tered upon the report of the referee affirmed with 
costs—Patrick Larkin and another, respondents, ¥- 
Michael McMullin and another, appellants, Wm. i. 
Schnabel, respondenut.— Order affirmed—Allio Beue- 
dict, appellant, v. State of New York. 
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CURRENT TOPICS. 


E have read with interest an address by Judge 
Thomas Ewing, delivered before the Kansas 
State Bar Association in January last. He speaks 
of “the Falstaffian figure of Judge Petitt.” That 
person should have changed his name or his pro- 
rtions. He reminds us of an honored and gigan- 
tic lawyer of this State who rejoices in the name of 
Krum. Judge Ewing advocates the proposition, 
that in a civil action, when a jury has failed for a 
fixed period of say four hours to agree, two-thirds 
ora majority may render the verdict. We have 
already recorded our disapproval of such a practice, 
but that we do believe in a verdict in such cases by 
say nine or eight. But in respect to codification we 
find Judge Ewing a man after our own heart, and 
his remarks so admirable that we shall endeavor to 
make a place for them, and we commend them to 
general perusal, and especially recommend the ob- 
structionists of the New York City Bar Association 
tolay them under their pillows, to the end that 
they may have more rational dreams. We deem 
Judge Ewing's argument the best since Governor 
Hoadly’s, and in some respects better than that. 


Mr. Macklin, in his communication in another 
column, is ambiguous. As his communication reads, 
he now finds fault with us only for criticising the 
courts in the city of New York. He cannot mean 
this. He means, probably, that we were thought 
to apply such an implied opinion of those courts to 
the Court of Appeals. We have shown what we 
did mean. Let it rest at that. If he wants to stir 
us up about the city courts, we are perfectly ready 
to admit that it is notorious that there are judges in 
the city who have paid great sums of money 
for their places and subjected themselves to im- 
proper political influences. As to not publishing 
his former communication, we answer that we did 
substantially publish all there was of it on the point 
in question, 7. ¢., that we had ‘‘libelled the Court 
of Appeals” by observing that some one else had 
sid that he feared that some future judges might 
bay their places on that bench as they had done in 
New York, and come under Tammany influence as 
judges had come there. (Mr. Macklin did add that 
the public were well rid of the services of the ex- 
senator in question, but we thought that not very 
essential to the discussion.) It does not embarrass 
usin the least that our opinions on any subject are 
hot “concurred in ” or create ‘‘ astonishment.” We 
are not even sorry for it. It is a very small part of 
our duty or inclination to write simply what every- 

D y knows or believes, If necessary, we are quite 
Willing to be unpopular for a season, or always, 
although we hope and expect to be popular in the 
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long run. We propose to say the right thing and 
the true thing every time, according to our con- 
science and intelligence, without fear, being inde- 
pendent of judicial favor and professional approba- 
tion. We earnestly desire to leave the legal world 
a little better off for our having lived in it, if we 
can, and to that end shall not hesitate to express 
any opinion which we honestly entertain. Our 
brethren will eventually think the better of us for it. 


We are indebted to Hon. Isaiah Pillars, of Lima, 
Ohio, for a copy of the minority report of the Judi- 
ciary Committee of the Ohio House of Representa- 
tives in 1873, which favored the abolition of capital 
punishment. It is instructive and cogent, valuable 
for its history and statistics as well as its argument. 
In connection with this subject we read with inter- 
est and concurrence a recent communication in the 
Albany Zimes, signed with the initials of Judge 
William L. Learned. We have always observed 
that while the good men in every community are 
generally divided in opinion, the bad are universally 
in favor of hanging. Just so— and we say it with 
no disrespect for Calvinists—the scamps almost 
always believe in eternal future punishment or no 
future life. 


The courts have had very little consideration for 
us of late, and consequently we have felt that our 
columns were in danger of becoming dry. But just 
now several amusing cases have arisen to enliven 
us and our readers. In the English case of Giles v. 
Walker, one farmer sued another for allowing his 
adjoining land to become overrun with thistles, 
whereby, aided by the contributory negligence of the 
wind, the plaintiff’s demesnes became infested with 
the noxious visitant, and he demanded the expense 
incurred in eradicating it. The defendant was con- 
demned in the County Court to pay £3 therefor. 
The appellate court took a different view —- as Ar- 
temus Ward said, “didn’t see it in those lamps ” — 
or as one of our exchanges remarks: ‘‘ Where how- 
ever the negligence comes in is not clear, and the 
Divisional Court, to which an appeal was made, was 
somewhat more jealous of new actions. It would be 
very desirable no doubt if every one would keep his 
land in good order, and generally if our neighbors 
were all that we could desire. But there are unfortu- 
nate aberrations from this ideal, and the law does not 
always put them right. Negligence appears to in- 
dicate the omission to perform some duty, but hith- 
erto no man has been under any duty to the general 
public to cultivate his land in a careful manner, and 
yet there must have been unthrifty farmers ever 
since our law began.” There was no implied con- 
tract or obligation, as there was in the famous cab- 
bage-seed case of White v. Miller, 71 N. Y. 118, 
where the Shakers innocently sold for Bristol cab- 
bage a seed which had become impregnated by the 
wind with another seed from a neighboring bed, 
causing a hybrid or barren result. Perhaps Walker 
was a Scotchman, and had an affection for thistles; 
or perhaps he was an ——, but we must not let our 
sense of humor carry us extravagantly. 
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Another case arises in Illinois. ‘‘ Donohue exe- 
cuted a lease to Henry, the husband of Susana, of a 
dwelling-house wherein husband and wife took up 
their abode. Henry failed to pay the rent, and be- 
lieving him to be fiscally irresponsible and ‘ execu- 
tion proof,’ Donohue brought suit against husband 
and wife jointly, the latter being pecuniarily respon- 
sible. Though the wife had not signed the lease, 
plaintiff contended that she was liable on the lease 
made by her husband for their joint benefit. Be- 
lieving this to be good law, Judge Hawes so deci- 
ded, and entered judgment for plaintiff.” Here- 
upon a publication which calls itself a ‘ Legal 
Adviser” remarks: ‘‘ Beyond any question or cavil, 
this is a decision in favor of justice, sound reason 
and common sense. In Illinois a wife’s estate is not 
liable for her husband’s debts; but indebtedness to 
the landlord for rent of the dwelling in which hus- 
band and wife reside is as truly her debt as it is his 
debt, it being a debt contracted for their joint bene- 
fit. Whether the lease actually was signed by her 
or not is immaterial, since the fact that she occupies 
the premises jointly with her husband is conclusive 
evidence of her agreement to the contract. We be- 
lieve this decision is one that will stand.” And the 
Washington Law Reporter pronounces it a “ decision 
favorable to justice and good conscience”’ (sic). It 
is charity to suppose that the editors are away from 
home, and the papers are being ‘‘ run” by the office 
boys. Even Mr. Carter would stare at this idea of 
the “ elasticity of the common law.” It is element- 
ary that the wife is not liable for her necessaries in 
the absence of express contract or statute. If the 
Adviser is right, the children of the family could be 
held for the rent. 


Then we come to our favorite theme of The Ani- 
mal Kingdom in Court. In Rhode Island a statute 
provides that “ any person may kill any dog that 
may suddenly assault him.” Mr. Spaight’s bull- 
terrier attacked Mr. McGovern’s spaniel in the 
street; McGovern separated them by pulling off the 
terrier, and when he relaxed his hold the terrier bit 
him; McGovern went home, procured a pistol, 
sougnt the terrier, and shot him in Carroll’s shop, 
and hence the suit. Spaight contended first that 
McGovern had no right to kill the dog unless in- 
stantly —a sort of application of the doctrine of 
‘* cooling time’? — but the court denied this, and 
held that a citizen was not bound tocarry a “ gun” 
for bad dogs. Then Spaight argued that McGovern 
had no right to sacrifice the dog in Carroll’s shop. 
Of this the court said that Carroll alone could com- 
plain. But the court held that the case did not ap- 
pear to be one of ‘‘sudden assault” by the terrier 
on McGovern, and so the killing was not justified, 
or at all events, it was a question for the jury, and 
a peremptory instruction to find for the defendant 
was error, observing: ‘‘ The bite may have been the 
result of the mutual animosity of the two dogs, or 
of one of them toward the other, without animosity 
toward the person receiving it.” This is too fine. 
We have nothing against Chief Justice Durfee, and 
we do not desire that a dog should bite him, but 


—— 








we ‘‘ guess” that if he had been in McGovem’s 
place he would not have felt inclined to such refine. 
ment. It is unkind in the reporter not to inform 
us how much the terrier was worth. 


The Mail and Express praises General Sherman's 
rhetoric, and quotes from his last speech: “It jg g 
good world. I[t is the best we have now, I don't 
see any who are anxious to depart from it, Of 
those who are gone we sing their praises aloud, 
They don’t hear them, I am willing to have a lit- 
tle during my life.” This is good, but like most 
good things — even like most of Depew’s stories— 
itis old. Fitz Greene Halleck sang in “The Re 
corder,” sixty years ago: 

* And if in whispering my name 


There’s music in the voice of fame, 
Like Garcia’s, let me hear it.” 


In the current number of the Law Quarterly Re 
view, in an elaborate consideration of ‘‘ The Lawof 
Maintenance and Champerty,”’ the writer starts out 
with “serious bearing on this question, for though 
directed against great evils, this law does undoubt- 
edly tend to deprive the poor of a means of meeting 
the rich on equal terms in litigation by obtaining 
the assistance of others who believe in the probable 
success of their suit. * * * The consequenceis 
that in many cases a poor suitor (not perhaps quite 
poor enough to sue in forma pauperis, and even if 
he were, not able to afford expenses unavoidable 
even in that case) is either forced to give up all idea 
of enforcing his right, or is driven into the handsof 
the hedge-lawyers.” He then gives a learned re 
view of the cases and statutes, and concludes: 
‘¢ Without expressing a definite opinion, it is not 
going too far to say that it is at least a matter wor- 
thy of consideration whether the law of England 
should not be assimilated to that of India by enact- 
ing that the mere fact of maintenance or champerty 
shall not of itself be illegal. * * * The dar 
gers of subornation of perjury, or of oppression %& 
between the parties to a champertous agreement, 
can be dealt with by the law; it would be more 
difficult to prevent the rise of a regular ‘ speculation 
in law-suits;’ but of course the court would notem 
force any agreement which was against public pol- 
icy, and such practices might perhaps be checked 
by allowing only solicitors to enter into these & 
rangements, and by making the maintainer persol- 
ally responsible for costs.” We still believe that i 
this country it would be wiser to prohibit the “com 
tingent fee,” and give a lien for counsel fees. ADill 
to this effect, we believe, has been introduced in the 
present Legislature of this State, at least providing 
for such a lien. 


It is difficult to see what connection there is be 
tween the law and fairies, unless possibly something 
by way of ‘‘ briefs;” but if any one wants 4 
history of fairies and fairy-lore and superstitions, he 
will find one written by a lawyer, Mr. William 
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olds, in an introduction to the last volume of 
the Bankside Shakespeare, ‘‘ Midsummer Night’s 
Dream,” which also gives an account of the pre- 
sentation of fairies on the Elizabethan stage. Mr. 
Reynolds informs us that “The only stage machin- 
ery of his time was the trap-door through which the 
‘ghost rises,’ and some arrangement of pulleys by 
which gods and goddesses were let down from the 
ceiling.” Such arrangements may now be found in 
the rooms of the New York City Bar Association, 
by means of which Mr. Hornblower brings up the 
ghost of codification and Mr. Carter brings down 
the deified image of the common law on state occa- 


sions, . . 


NOTES OF CASES. 


N Field v. Drew Theological Seminary, 41 Fed- 
| eral Reporter, 371, it was held that a bequest 
providing for the creation of a fund for the educa- 
tion of ‘‘two young men, for all coming time,” for 
‘the Christian ministry, is a valid charitable use. 
Wales, J., said: ‘‘ Without entering upon a review 
of the history of charitable trusts, it will be suffi- 
cient, in answer to this question, to refer to the well- 
settled principles and rules on this doctrine, and 
which are no longer open to doubtorcavil. A pub- 
lic or charitable trust is for the benefit of an uncer- 
tain class of persons, who are described in general 
language, and partake of a quasi public character, 
as for example, ‘the poor’ of a certain district, in a 
trust of a benevolent nature, or ‘the children’ of a 
certain town, in a trust for educational purposes. It 
is also a distinctive feature of a charitable trust that 
it may be unlimited in its duration, and is not sub- 
ject to, nor controlled by, the statutes which pro- 
hibit perpetuities. The statute of 43 Elizabeth, 
chapter 4, enumerates the charitable uses which 
were to be held valid from the date of its enact- 
ment, but that enumeration was not an exhaustive 
one, nor was it intended, probably, to be exclusive, 
for it omits many objects which have since been 
decided to be public charities, including bequests 
for the promotion of religion, which have long been 
admitted to be charitable uses in the highest sense ; 
md it is now the universally established doctrine 
that all particular objects embraced within the gen- 
tral spirit, intent and scope of the statute are to be 
cousidered as charitable unless they violate some 
rule of public policy or the provisions of some posi- 
tivelaw. Bequests for educational purposes have 
also been held valid, as being clearly within the 
spirit of the statute. Such bequests embrace all 
ttusts for the founding and supporting of schools, 
aud other similar institutions, which are not strictly 
Private; for the establishment of professorships and 
maintenance of teachers; for the education of des- 
ignated classes of persons, and for the promotion of 
ones and scientific studies. These definitions of 
* ‘charitable trust’ have been so frequently made 
and widely accepted as to remove them from the 
leld of discussion, They are supported by a long 
line of decisions, to a few only of which it may be 








profitable to refer. Vidal v. Girard’s Ea’rs, 2 How. 
127; Ould v. Hospital, 95 U. 8. 303; Jones v. Haber- 
sham, 107 id. 174; Saltonstall v. Sanders, 11 Allen, 
446; Jackson v. Phillips, 14 id. 539; State v. Griffith, 
2 Del. Ch. 392; Doughten v. Vandever, 5 id. 58. See 
also 2 Pom. Eq. Jur., §§ 1018-1023. An instructive 
authority is that of The Beloved Wilkes’ Charity, 7 
Eng. Law & Eq. 73 (1851). * * * The bequest 
under consideration is not to the Drew Theological 
Seminary, nor was it intended directly for the bene- 
fit of that institution. The seminary is to be made 
use of as one of the instrumentalities for carrying 
out the far-reaching aim of the testator, namely, 
the promotion of religion by spreading abroad a 
knowledge of the truths of Christianity. This be- 
quest may be looked at as having been designed 
either for the promotion of religion or for an educa- 
tional purpose, The training of young men for the 
Christian ministry includes that education and ad- 
vancement in learning which form the preliminary 
preparation and discipline for the sacred office of 
preaching the Gospel. The ultimate purpose of the 
testator was to increase the number of those who 
should thereafter devote their lives to pious works, 
both at home and abroad. The influence for good 
to mankind of an educated and faithful Christian 
minister cannot be estimated. It is beyond human 
calculation. And a bequest which is designed to 
send forth periodically two well-equipped young 
men, one of whom shall enter the field of religious 
instruction at home, and the other shall carry the 
light of the Gospel to them that sit in darkness, isa 
public charity, conceived in a spirit of the broadest 
philanthropy, and deserving of unqualified conmmen- 
dation. The object of the bequest is specific and 
definite —that is, for the promotion of religion; 
the directions of the testator for giving it effect are 
clearly stated, and there is nothing left for doubt, 
unless it may be in reference to the ‘sum of money 
sufficient to carry out the intention’ ‘ of constantly 
providing for the education of two young men for 
the work of the ministry in all coming time.’ But 
does the omission of the testator to specify the 
amount which shall be set apart as a fund for this 
purpose render the bequest void for uncertainty, 
and thus defeat the expressed intention of the will? 
No reason has been suggested, nor is any authority 
cited, to sustain the affirmative of this proposition. 
Circumstances might be imagined which would 
cause a bequest to fail on account of its impractica- 
bility, where, for instance, no beneficiaries could be 
found answering to the description in the will, or 
where the residue of the testator’s estate was totally 
inadequate to supply the requisite funds, But noth- 
ing of the kind exists here. The trustees, having 
once accepted the trust, cannot be released except 
with the permission of a court of equity. Young 
men have been appointed, and the expense of keep- 
ing them in the seminary for the allotted time is 
approximately known; and itis a matter of easy 
calculation to arrive at the amount of a fund which 
would yield a yearly income sufficient to insure the 
continuance of the charity. If there should be any 
surplus income, in any one year, after defraying the 
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expenses of keeping two students at the seminary, 
the disposition of such surplus can be provided for 
in advance, or by application to a court of equity, 
whenever the contingency occurs. The guiding 
rule in the construction of wills is that the inten 

tion of the testator, when clearly known, and it is 
consistent with law and public policy, should be 
upheld; and a charitable bequest, above all others, 
is to be so construed that it shall, if possible, be ex- 
ecuted in the manner described by the donor.” 


In Rapp v. Reehling, Supreme Court of Indiana, 
February 26, 1890, it was held that a will may be 
made on Sunday. The court said: ‘It is con- 
tended by counsel for appellant that a will executed 
upon Sunday is void unless it be shown that some 
unusual circumstances existed making a necessity 
for its execution upon that day; that the drafting 
and execution of a will come within the definition 
of ‘common labor,’ and is prohibited by section 
2000, Revised Statutes of 1881, which provides that 
‘whoever, being over fourteen years of age, is 
found, on the first day of the week, commonly 
called Sunday, rioting, hunting, fishing, quarrelling, 
at common labor, or engaged in his usual avocation 
(works of charity and necessity only accepted), shall 
be fined in any sum not more than ten nor less than 
one dollar; but nothing herein contained shall be 
construed to affect such as conscientiously observe 
the seventh day of the week as the Sabbath, travel- 
lers, families removing, keepers of toll-bridges and 
toll-gates and ferrymen, acting as such.’ It is con- 
tended that a broad construction should be given to 
the words ‘common labor’ and ‘usual avocation,’ 
so as to include the drafting and execution of a will, 
and that such has been the construction placed upon 
the statute by this court, by holding that contracts 
and bonds, and even church subscriptions, come 
within the term ‘comman labor,’ and their execu- 
tion is prohibited on Sunday, and are therefore in- 
valid unless afterward ratified. We are unable to 
agree with the theory of counsel. There is a wide 
distinction between the execution of contracts, 
notes and bonds on Sunday and the execution of a 
will. The former are instruments executed in the 
common, every-day affairs of life in the usual course 
of business. They create a liability from one person 
to another. They are the foundation of, or a neces- 
sity for their excution arises out of, business trans- 
actions, It is not so in regard to a will. Its exe- 
cution is the voluntary act of the testator. It may 
be revoked or changed, in a proper manner, ai his 
discretion. It provides for the disposition of the 
testator’s estate after his death. It might be said 
to have some elements of sacredness about it. It is 
executed in anticipation of the death of the testator, 
and is to take effect at his death, and be operative 
thereafter. One of its prime objects is to enable the 
testator to provide in a proper manner for those who 
are the objects of his bounty, giving to those who 
need, and who ought to receive, his bounty, but 
who would not, were it not for the right of testa- 
mentary disposition of property. By the execution 
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of a will the testator is also enabled to aid in oop. 
tinuing and building up institutions of charity ang 
learning, which would not be done by other meth. 
ods, requiring a surrender of the full control of 
one’s property during life; and these objects, x. 
complished by means of testamentary dispositioy 
of property, are entitled to be treated with some 
degree of sacredness and respect. But if the draft. 
ing and execution of a will could be said to fj 
within the term ‘common laber,’ yet there woulda 
all times exist a necessity for the immediate execy. 
tion of a will. The law recognizes the right of 
persons to make a testamentary disposition of their 
property by will, and to make such disposition 
while in life, and possessed of sufficient mental ce. 
pacity to make a will; and the only certainty of 
being able to make such disposition of one’s prop. 
erty is to do so instantly, when one is possessed of 
his faculties. Death is certain, and life is uncer 
tain. One has no lease of life or his mental facul. 
ties. Either may be extinguished instantly, and the 
only security one has of being able to execute avwill 
and dispose of his property in that manner as he 
may desire, is to do so when in the possession of his 
faculties; and the uncertainty of life creates a con- 
stant necessity, and presents to one’s mind the 
uncertainty of being able to provide for thos 
who are near to him, and are the objects of his 
bounty, or making provision for and aiding in the 
perpetuation of those institutions in which he is in- 
terested, and which are sacred to him, and benef 
cial to the public interests, if the making of thewill 
be delayed. The drafting and execution of a willis 
akin to the execution of a marriage contract, and 
solemnizing the marriage. It may as well be said, 
that the minister, while engaged in solemnizing 4 
marriage, is engaged in common labor, or at his 
usual avocation, as that the lawyer who draftss 
will is so engaged, as the minister evidently is ex 
gaged in solemnizing of marriages more frequently 
than the lawyer is engaged in the writing of wills 
The statute makes it a penal offense to be founden- 
gaged in common labor, or engaged in one’s usual 
avocation. It- certainly would not be contended 
that a minister of the Gospel, engaged in solemniz- 
ing a marriage on Sunday, or a lawyer engaged in 
writing a will to be executed on Sunday, would be 
subject to indictment and prosecution for a vile 
tion of the statute; and yet, if either come within 
the prohibition of the statute, they would be liable 
to a criminal prosecution, and the one is evidently 
as much a violation of the statute as the other. The 
one act is the solemnizing of a contract whereby 
two persons are joined together, and become mem 
bers of one family, by the bond of holy wedlock, 
whereby they both become members of one house 
hold —a contract and union in which society a 
interested. The other is engaged in the execution 
of a will providing for the members of his howe 
hold. The law, it is true, provides for a distribu 
tion of property; but ofttimes the relationship 
the circumstances are such as that the law does not 
make a proper or equitable provision; and in 8 

cases the purpose of a will is a sacred one, making 
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provision for the members of the testator's 
household, or the persons who are the objects of his 
bounty, and dependent upon him for support, and 
not so related as that the law would cast his estate 
upon them. Possibly unjust wills may be made, but 
that does not affect the right to make a will. It 
seems clear to us that the drafting and execution of 
a will do not come either within the letter or 
spirit of the statute hereinbefore referred to. It is 
not an act commonly done, but rather an uncommon 
act, to execute a will. It is rare that a person who 
dies possessed of property disposes of it by will, 
and those who do seldom make but one during a 
life-time. Occasiqnally one revokes a will, and 
makes a new one, or adds a codicil, but testament- 
ary disposition of property is an exception to the 
usual mode in which the title to property passes 
from one to another, and certainly no desecration of 
the Sabbath existed on account of the day being oc- 
cupied for that purpose. No evil tendencies were 
growing out of such work on the Sabbath day 
which required legislation to correct; but we are 
not required to pass upon the question without au- 
thority, as the courts of other States have passed 
upon the same question, and held that a will exe- 
cuted on Sunday is valid. Bennett v. Brooks, 9 


Allen, 118; Beitenman’s Appeal, 55 Penn. St. 183; 
George v. George, 47 N. H. 27.” 


——_¢————— 


CONSTITUTIONAL LAW— DUE PROCESS — 
REGULATION OF CARRIERS’ CHARGES. 


UNITED STATES SUPREME COURT, MARCH 24, 1890. 


Cuicaco, M. & St. P. Ry. Co. v. SrATE OF MINNESOTA, 
EX REL. RAILROAD AND WAREHOUSE COMMISSION. 
Act of Minnesota of March 7, 1887 (Gen. Laws, Minn. 1887, 
chap. 10), creating a railroad and warehouse commission, 
providing that all charges for transportation by common 
carriers *“ shall be equal and reasonable,” and empower- 
ing the commission, on its finding that any part 
of the schedule of charges of a common carrier is 
unequal or unreasonable, to compel such carrier to change 
the same,,and adopt such charges as the commission 
“shall declare to be equal and reasonable,” without pro- 
viding for any hearing before the commission, is uncon- 
stitutional as depriving carriers of their property without 
due process of law, in so far as it makes the decision of 
the commissicn, as to what are equal and reasonable 

charges, fina] and conclusive. 

A provision in a railroad charter that the directors of the cor- 
poration shall have power to make all needful rules, 
regulations and by-laws touching ‘‘ the rates of toll, and 
the manner of collecting the same,” does not constitute 
an irrepealable contract with the corporation, exempting 
it from all future legislative control in the matter of regu- 
lating and collecting tolls. 


ye of error to review a judgment of the Supreme 
Court of Minnesota. The opinion states the case. 


John W. Cary and W. C. Goudy, for plaintiff in error. 
Moses E. Clapp, for defendant in error. 


BLatcHFoRD, J. This is a writ of error to review a 
judgment of the Supreme Court of the State of Minne- 
Sota, awarding a writ of mandamus against the 
Chicago, Milwaukee and St. Paul Railway Company. 
The case arose on proceedings taken by the Railroad 
aud Warehouse Commission of the State of Minne- 
sota, under an act of the Legislature of that State ap- 





proved March 7, 1887 (Gen. Laws 1887, chap. 10), enti- 
tled ‘‘ An act to regulate common carriers, and creating 
the Railroad and Warehouse Commission of the State 
of Minnesota, and defining the duties of such commis- 
sion in relation to common carriers.’’ The act is set 
forth in fullin the margin. The ninth section of that 
act creates a commission, to be known as the “ Rail- 
road and Warehouse Commission of the State of Min- 
nesota,’’ to consist of three persons, to be appointed 
by the governor by and with the advice and consent 
of the senate. The first section of the act declares that 
its provisions shall apply to any common carrier ‘* en- 
gaged in the transportation of passengers or property 
wholly by railrvad, or partly by railroad and partly by 
water, when both are used under a common control, 
management or arrangement, for a carriage or ship- 
ment from one place or station to anotber, both being 
within the State of Minnesota.’’ The second section 
declares ‘‘ that all charges made by any common car- 
rier subject to the provisions of this act, for any service 
rendered or to be rendered in the transportation of 
passengers or property as aforesaid, or in connection 
therewith, or for the receiving, delivering, storage or 
handling of such property, shall be equal and reason- 
able; and every unequal and unreasonable charge for 
such service is prohibited, and declared to be unlaw- 
ful.’”” The eighth section provides that every common 
carrier subject to the provisions of the act shall print 
and keep for public inspection schedules of the charges 
which it has established for the transportation of prop- 
erty; that it shall make nochange therein except after 
ten days’ public notice, plainly stating the changes 
proposed to be made, and the time when they will go 
into effect; that it shall be unlawful for it to charge or 
receive any greater or less compensation than that so 
established and published for transporting property; 
that it shall file copies of its schedules with the com- 
mission, and shall notify such commission of all 
changes proposed to be made; that in case the com- 
mission shall find at any time that any part of the 
tariffs of charges so filed and published is in any re- 
spect unequal or unreasonable, it shall have the power, 
and it is authorized and directed, to compel any com- 
mon carrier to change the same, and adopt such 
charge as the commission ‘*shall declare to be equal 
and reasonable,”’ to which end the commission shall, 
in writing, inform such carrier in what respect such 
tariff of charges is unequal and unreasonable, and shall 
recommend what tariff shall be substituted therefor; 
that in case the carrier shall neglect for ten days 
after such notice to adopt such tariff of charges as the 
commission recommends, it shall be the duty of the 
latter to immediately publish such tariff as it has de- 
clared to be equal and reasonable, and cause it to be 
posted at all the regular stations 'on the iine of such 
carrier in Minnesota, and it shall be unlawful there- 
after for the carrier to charge a higher or lower rate 
than that so fixed and published by the commission: 
and that if any carrier subject to the provisions of the 
act ‘shall neglect to publish or file its schedules of 
charges, or to carry out such recommendation made 
and published by the commission, it shall be subject 
to a writ of mandamus ‘‘ to be issued by any judge of 
the Supreme Court or of any of the District Courts’’ of 
the State, on application of the commission, to compel 
compliance with the requirements of section 8, and 
with the recommendation of the commission, and a 
failure to comply with the requirements of the mun- 
damus shall be punishable as and for contempt, and 
the commission may apply also to any such judge for 
an injunction against the carrier from receiving or 
transporting property or passengers within the State, 
until it shall have complied with the requirements of 
section 8, and with the recommendation of the com- 
mission, and for any willful violation or failure to 
comply with such requirements or such recommenda- 
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tion of the commission, the court may award such 


costs, including counsel fees, by way of penalty, on the 
return of said writs, and after due deliberation thereon 
as may be just. 

On the 22d of June, 1887, the Boards of Trade Union 
of Farmington, Northfield, Faribault and Owatonna, 
in Minnesota, filed with the commission « petition in 
writing, complaining that the Chicago, Milwaukee and 
St. Paul Railway Company, being a common carrier 
engaged in the transportation of property wholly by 
railroad, for carriage or shipment from Owatonna. 
Faribault, Dundas, Northfield and Farmington to the 
cities of St. Paul and Minneapolis, all of those places 
being within the State of Minnesota, made charges for 
its services in the transportation of milk from said 
Owatonna, Faribault, Dundas, Northfield and Farm- 
ington to St. Paul and Minneapolis which were 
unequal and unreasonable, in that it charged four 
cents per gallon for the transportation of milk from 
Owatonna to St. Paul and Minneapolis, and three 
cents per gallon from Faribault, Dundas, Northfield 
and Farmington to the said cities; and that such 
charges were unreasonably high, and subjected the 
traffic in milk between said points to unreasonable 
prejudice and disadvantage. The prayer of the peti- 
tion was that such rates be declared unreasonable, and 
the carrier be compelled to change the same, and adopt 
such rates and charges as the commission should de- 
clare to be equal and reasonable. A statement of 
the complaint thus made was forwarded by the com- 
mission on the 29th of June, 1887, to the railway com- 
pany; and it was called upon by the commission, on 
the 6th of July, 1887, to satisfy the complaint, or 
auswer it in writing, at the office of the commission in 
St. Paul, on the 13th of July, 1887. On the 30th of June, 
1887, Mr. J. F. Tucker, the assistant general manager 
of the railway company, addressed a letter from .Mil- 
waukee to the secretary of the commission, saying: 
**T have your favor of the 29th, with complaint as to 
milk rates being unreasonable and unequal. They may 
be nnequal, if unreasonable. They are unreasonably 
low for the service performed — by passenger train — 
and are twenty-five per cent less than the same com- 
modity is charged into New York, with longer dis- 
tances and bundred times larger volume in favor of 
New York. Iam frank to say it is hard to appreciate 
complaints from boards of trade that one-tenth of a 
cent per gallon on milk handled on passenger train one 
mile is unreasonable. With what is the comparison 
made that enables such a conclusion? It’s not first- 
class rates by freight train and was made low to en- 
courage the trade, under the hope and promise that 
when the trade were fostered it would be advanced. 
This, as usual, has been forgotten.’’ On the 13th of 
July, 1887, at the office of the commission in St. Paul, 
the company appeared by J. A. Chandler, its duly-au- 
thorized attorney, and the Boards of Trade Union by 
its attorney, and the commission proceeded to inves- 
tigate the complaint. An investigation of the rates 
charged by the company for its services in transport- 
ing milk from Owatonna, Faribault, Dundas, North- 
field and Farmington to St. Paul and Minneapolis, 
was made by the commission, and it found that the 
charges of the company for transporting milk from 
Owatonna and Faribault to St. Paul and Minneapolis 
was three cents per gallon in ten-gallon cans; that 
such charges were unequal and unreasonable; and that 
the company’s tariff of rates for transporting milk 
from Owatonua and Faribault to those cities, filed and 
published by it as provided by chapter 1) of the Laws 
of 1887, was unequal aud unreasonable; and the com- 
mission declared that a rate of two and one-half cents 
per gallon in ten-gallon cans was an equal and reason- 
able rate for such services. On the 4th of August, 1887, 
the commission made a report in writing which in- 
cluded the findings of fact upon which its conclusions 
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were based, its recommendation as to the tariff whigh 


should be substituted for the tariff so found to be uy- 
equal and unreasonable, and also a specification of the 
rates and charges which it declared to be equal and 
reasonable. This paper was in the shape of a com. 
munication dated at St. Paul, August 4, 1887, signed 
by the secretary of the commission, and addressed to 
the company. It said: ‘‘It appearing from your 
schedule of rates and charges for the transportation of 
milk over and upon the Iowa and Minnesota division 
of your road, that you charge, collect and receive fy: 
the transportation of milk over and upon said liyg 
from Owatonna and Faribault to the cities of St. Pag 
and Minneapolis three cents per gallon in ten-gallog 
cans, aud from Dundas, Northfield and Farmington tg 
said cities of St. Paul and Minneapolis two and one 
half cents per gallon in cans of like capacity, and com. 
plaint having been made that such rates and charges 
are unequal and unreasonable, and that the services 
performed by you in such transportation are not reg 
sonably worth the said sums charged therefor, and this 
commission having thereupon, pursuant to the provis 
ions of section 8 of an act entitled ‘An act to regulate 
common carriers, and creating the Railroad and 
Warehouse Commission of the State of Minnesota, 
and defining the duties of such commission in relation 
to common carriers,’ approved March 7, 1887, exam 
ined the cause and reasonableness of said complaint, 
and finding, pursuant to subdivision e of said section, 
that your said tariff of rates, so far as appertains tothe 
transportation of milk to the cities of St. Paul aud 
Minneapolis from the other places above named, and 
inasmuch as said tariff provides for, or requires the 
charging or collection of, a greater compensation than 
two and one-half cents per gallon, is unreasonable and 
excessive; therefore said commission recommends and 
directs that you, the said Chicago, Milwaukee and St. 
Paul Railway Company, shall alter and change your 
said schedule by the adoption and substitution ofa 
rate not to exceed two and one-half cents per gallon 
for the services aforesaid from the cities of Owatonna 
and Faribault, or either of them, to said St. Paul and 
Minneapolis. The commission, as at present advised, 
approves of the customand arrangement which, it is 
informed, has been adopted and is now in use by the 
Minnesota and Northwestern Railroad Company, of 
collecting two and one-half cents per gallon on all milk 
transported by it, regardless of distance; but this ex 
pression of opinion is no part of the decision, notice or 
order in this case.’’ This report was entered of record, 
and a copy furnished to the Boards of Trade Union, 
and a copy was also delivered, on the 4th of August, 
1887, to the company, with a notice to it to desist from 
charging or receiving such unequal and unreasonable 
rates for such services. The commission thus informed 
the company in writing in what respect such tariff of 
rates and charges was unequal and unreasonable, and 
recommended to it in writing what tariff should be 
substituted therefor, to-wit, the tariff so found equal 
and reasonable by the commission. The company neg 
lected and refused, for more than ten days after such 
notice, to substitute or adopt such tariff of charges # 
was recommended by the commission. The latter 
thereupon published the tariff of charges which ithad 
declared to be equal and reasonable, and caused it to 
be posted at the station of the company in Faribault 
on the 14th of October, 1887, and at all the regular st 
tions on the line of the company in Minnesota prior to 
November 12, 1887, and in all things complied with the 
statute. The tariff so made, published and posted was 
dated October 13, 1887, und was headed: ‘Chicago 
Milwaukee and St. Paul Railway Company (Iowa 

Minnesota Division). Freight tariff on milk from 
Owatonna and Faribault to St. Paul and Minneapolis 
taking effect October 15, 1887,’ — and _preseribed * 
charge of two and one-half cents per gallon in ten-gal- 
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jon cans from either the Owatonna station or the Fari- 
jgult station to either St. Paul or Minneapolis, to be 
the legal, equal and reasonable maximum charge and 
compensation for such service, and declared that the 
sume was in force and effect in lieu and place of the 
charges and compensation theretofore demanded and 
received therefor by the company. 

On the 6th of December, 1887, the commission, by 
the attorney-general of the State, made an application 
to the Supreme Court of the State fora writ of man- 
damus to compel the company to comply with the 
recommendation made to it by the commission, to 
change its tariff of rates on milk from Owatonna and 
Faribault to St. Paul and Minneapolis, and to adopt 
the rates declared by the commission to be equal and 
reasonable. The application set forth the proceed- 
ings hereinbefore détailed; that the company had re- 
fused to carry out the recommendation so made, pub- 
lished and posted by the commission ; that it continued 
to charge three cents per gallon for the transportation 
of milk in ten-gallon cans from Owatonna and Fari- 
bault to St. Paul and Minneapolis; that said charge 
was unequal, unreasonable and excessive; that twoand 
one-half cents per gallon for the transportation by it of 
milkin ten-gallon cans from Owatonna and Faribault to 
St. Paul and Minneapolis was the maximum reason- 
able charge for the service; that any rate therefor in 
excess of two and one-half cents per gallon in ten-gal- 
lon cans was unequal, unreasonable and excessive; 
that three cents per gallon in ten-gallon cans was a 
higher rate than was charged for the same distances on 
passenger trains by any express company or by any 
other railroad company in Minnesota engaged in trans- 
porting milk to St. Paul or Minneapolis; that two and 
one-half cents per gallon in ten-gallon cans was ,the 
highest rate charged for like distances on passenger 
trains by any such company; that the milk trans- 
ported by the company to St. Paul and Minneapolis, 
over its lowaand Minnesota Division (extending from 
Calmar, in lowa, to Le Roy, in Minnesota, and from 
Le Roy, through Owatonna and Faribault, to St. Paul 
and Minneapolis), large quantities of which milk were 
shipped from Faribault, was so transported by the 
company on a passenger train which ran daily from 
Owatouna to St. Paul and Minneapolis; and that the 
company, by means of such excessive charges, sub- 
jected the traffic in milk at Faribault and Owatonna 
to undue and unreasonable prejudice and disad- 
vantage. Thereupon an alternative writ of mandamus 
was issued by the court, returnable before it on the 
Mth of December, 1887. On the 23d of December, 1887, 
the company filed its return to the alternative writ in 
which it set up: (1) That it was not competent for 
the Legislature of Minnesota to delegate to a commis- 
sion a power of fixing rates for. transportation, and 
that the act: of March 7, 1887, so far as it attempted to 
confer upon the commission power to establish rates 
for the transportation of freight and passengers, was 
void under the Constitution of the State. (2) That the 
company as the owner of its railroad, franchises, equip- 
ment and appurtenances, and entitled to the posses- 
sion and beneficial use thereof, was authorized to es- 
tablish rates for the transportation of freight and pas- 
sengers, subject only to the provision that such rates 
should be fair and reasonable; that the establishing of 
such rates by the State against the will of the com- 
pany was pro tanto u taking of its property, and de- 
Priving it thereof, without due process of law, in vio- 
lation of section 1 of article 14 of the amendments to 
the Constitution of the United States; and that the 
making of the order of October 13, 1887, was pro tanto 
ataking and depriving the company of its property 
Without due process of law, in violation of said section 
land therefore void and of no effect. (3) That the 
Tate of three cents per gallon as a freight for carrying 
milk in ten-gallon cans on passenger trains from Owa- 








tonna and Faribault, respectively, to St. Paul and 
Minneapolis, was a reasonable, fair and just rate; that 
the rate of two and one-half cents per gallon in ten- 
gallon cans, so fixed and established by the commis- 
sion, was not a reasonable, fair or just compensation 
to the company for the service rendered; and that the 
establishing of such rate by the commission against 
the will of the company was pro tanto a taking of its 
property without due process of law, in violation of 
said section 1. The case came on for hearing upon 
the alternative writ, and the return, and the company 
applied for a reference to take testimony on the issue 
raised by the allegations in the application for the 
writ and the return thereto, as to whether the rate 
fixed by the commission was reasonable, fair and just. 
The court denied the application for a reference, and 
rendered judgment in favor of the relator, and that a 
peremptory writ of mandamus issue. An application 
for a reargument was made and denied. The terms of 
the peremptory writ were directed to be that the com- 
pany comply with the requirements of the recommen- 
dation and order made by the commission on the 4th 
of August, 1887, and change its tariff of rates and charges 
forthe transportation of milk from Owatonna and 
Faribault to St. Paul and Minneapolis, and substitute 
therefor tbe tariff recommended, published and 
posted by the commission, to-wit, the rate of two and 
one-half cents per gallon of milk in ten-gallon cans 
from Owatonna and Faribault to St. Paul and Min- 
neapolis, being the rates published by the commission, 
and declared to be equal and reasonable therefor. 
Costs were also adjudged against the company. To 
review this judgment the company has brought a writ 
of error. 

The opinion of the Supreme Court is reported in 38 
Minn. 281. In it the court, in the first place, construed 
the statute on the question as to whether the court 
itself had jurisdiction to entertain the proceeding, and 
held that it had. Of course, we cannot review this 
decision. It next proceeded to consider the question 
as to the nature and extent of the powers granted to 
the commission by the statute in the matter of fixing 
the rates of charges. On that subject it said: ‘It 
seems to us, that if language means any thing, it is 
perfectly evident that the expressed intention of the 
Legislature is that the rates recommended and pub- 
lished by the commission, assuming that they have 
proceeded in the manner pointed out by the act, 
should be not simply advisory, nor merely prima facie 
equa] and reasonable, but final and conclusive as to 
what are lawful or equal and reasonable charges; that 
in proceedings to compel compliance with the rates 
thus published, the law neither contemplates nor 
allows any issue to be made orinquiry had as to their 
equality and reasonableness in fact. Under the pro- 
visions of the act, the rates thus published are the 
only ones that are lawful, and therefore, in contem- 
plation of law, the only ones that are equal and 
reasonable; and hence, in proceedings like the present, 
there is, as said before, no fact to traverse, except the 
violation of the law in refusing compliance with the 
recommendations of the commission. Indeed, the 
language of the act is so plain on that point that argu- 
ment can add nothing to its force.” It then proceeded 
to examine the question of the validity of the act 
under the Constitution of Minnesota, as to whether 
the Legislature was authorized to confer upon the 
commission the powers given to the latter by the stat- 
ute. It held, that as the Legislature had the power 
itself to regulate charges by railroads, it could dele- 
gate to a commission the power of fixing such charges, 
and could make the judgment or determination of the 
commission as to what were reasonable charges final 
and conclusive. 

The Chicago, Milwaukee and St. Paul Railway Com- 
pany is a corporation organized under the laws of Wis- 
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consin. The line of railroud owned and operated by 
it in the present case extends from Calimar, in Lowa, to 
Le Roy, in Minnesota, and from Le Roy, through 
Owatonnaand Faribault, to St. Paul and Minneapolis; 
the line from Calmar to St. Paul and Minneapolis be- 
ing known as the *‘Iowa and Minnesota Division,” 
and being wholly in Minnesota from the point where 
it crosses the State line between Iowa and Minne- 
sota. It was constructed under a charter granted by 
the Territory of Minnesota to the Minneapolis and 
Cedar Valley Railroad Company, by an fact approved 
March 1, 1856 (Laws 1856, chap. 166, p. 325), to construct 
a railroad from the Iowa line, at or near the crossing 
of said line by the Cedar river, through the valley of 
Strait River to Minneapolis. Section 9 of that act pro- 
vided that the directors of the corporation should 
have power to make all needful rules, regulations and 
by-laws touching “the rates of toll, and the manner 
of collecting the same;’’ and section 13, that the com- 
pany should have power to unite its railroad with any 
other railroad which was then, or thereafter might be, 
constructed in the Territory of Minnesota, or adjoin- 
ing States or Territories, and should have power to 
consolidate its stock with any other company or com- 
panies. By an act passed March 3, 1857, chapter 99 
(11 Stat. 195), the Congress of the United States made 
a grant of land to the Territory of Minnesota, to aid 
in constructing certain railroads. By an act of the 
Legislature of the Territory approved May 22, 1857 
(Laws 1857, Extra Sess. 20), a portion of such grant 
was conferred upon the Minneapolis and Cedar Valley 
Railroad Company. Subsequently, in 1860, the State 
of Minnesota, by proper proceedings, became the 
owner of the rights, franchises and property of that 
company. By an act approved March 10, 1862, chapter 
17 (Sp. Laws 1862, p. 226), the State incorporated the 
Minneapolis, Faribault and Cedar Valley Railroad 
Company and conveyed to it all the franchises and 
property of the Minneapolis and Cedar Valley Railroad 
Company which the State had so acquired; and by an 
act approved February 1, 1864 (Sp. Laws 1864, p. 164), 
the name of the Minneapolis, Faribault and Cedar 
Valley Railroad Company was changed to that of the 
Minnesota Central Railway Company. That company 
constructed the road from Minneapolis and St. Paul 
to Le Roy, in Minnesota; and the road from Le Roy 
to Calmar, in Iowa, and thence to McGregor in the 
latter State, was consolidated with it. In August, 1867, 
the entire road from McGregor, by way of Calmar, 
Le Roy, Austin, Owatonna and Faribault to St. Paul 
and Minneapolis, was conveyed to the Chicago, Mil- 
waukee and St. Paul Railway Company, which suc- 
ceeded to all the franchises so granted to the Min- 
neapolis and Cedar Valley Railroad Company. 

It is contended for the railway company that the 
State of Minnesota is bound by the contract made by 
the Territory in the charter granted to the Minneapolis 
and Cedar Valley Railroad Company; that a contract 
existed that the company should have the power of 
regulating its rates of toll; that any legislation by the 
State infringing upon that right impairs the obligation 
of the contract; that there was no provision in the 
charter or in any general statute reserving to the Ter- 
ritory or to the State the right to alter or amend the 
charter; and that no subsequent legislation of the 
Territory or of the State could deprive the directors 
of the company of the power to fix its rates of toll, 
subject only to the general provision of law that such 
rates should be reasonable. But we are of opinion that 
the general language of the ninth section of the char- 
ter of the Minneapolis and Cedar Valley Railroad 
Company cannot be held to constitute an irrepealable 
contract with that company that it should have the 
right for all future time to prescribe its rates of toll, 
free from all control by the Legislature of the State. 
lt was held by this court tn Railroad Co. v. Miller, 132 





U. S. 75, ante 34, in accordance with a long course of 
decisions both in the State courts and in thig 
that a railroad corporation takes its charter, 

ing a kindred provision with that in question, Subject 
to the general law of the State, and to such 

as may be made in such general law, and subject to 
future constitutional provisions and future general 
legislation, in the absence of any prior contragt with 
it exempting it from liability to such future general 
legislation in respect of the subject-matter involved: 
and that exemption from future general legislation, 
either by a constitutional provision or by an act of the 
Legislature, cannot be admitted to exist unless it iy 
given expressly, or unless it follows by an implication 
equally clear, with express words. There is noth 
in the mere grant of power, by section 9 of the charter, 
to the directors of the company, to make needful rules 
and regulations touching the rates of toll and the 
manner of collecting the same, which can be p 
interpreted as authorizing us to hold that the Stat 
parted with its general authority itself to regulate, at 
any time in the future when it might see fit to do 80, 
the rates of toll to be collected by the company. Iy 
Stone v. Trust Co., 116 U. 8. 307, 325, the whole subject 
is fully considered, the authorities are cited, and the 
conclusion is arrived at that the right of a State rea 
sonably to limit theamount of charges by a railroad 
company for the transportation of persons and prop 
erty within its jurisdiction cannot be granted away 
by its Legislature unless by words of positive grant, or 
words equivalent in law; and that a statute which 
grants to a railroad company the right, “ from timete 
time, to fix, regulate and receive the tolls and charges 
by them to be received for transportation,” does not 
deprive the State of its power, within the limits of its 
general authority, as controlled by the Constitutionof 
the United States, to uct upon the reasonableness of 
the tolls and charges so fixed and regulated. But 
after reaching tbis conclusion, the court said (16 
U. 8S. 331): “From what has thus been said, it 
is not to be inferred that this power of limitation or 
regulation is itself without limit. This power to regu 
late is not a power to destroy, and limitation is not 
the equivalent of confiscation. Under pretense of 
regulating fares and freights, the State cannot require 
a railroad corporation to carry persons or property 
without reward; neither can it do that which in law 
amounts to a taking of private property for public use 
without just compensation, or without due process of 
law.”’ There being therefore no contract or chartered 
right in the railroad company which can prevent the 
Legislature from regulating in some form the charges 
of the company for transportation, the question 
is, whether the form adopted in the present case is 
valid. 

The construction put upon the statute by the Su 
preme Court of Minnesota must be accepted by this 
court, for the purposes of the present case, as concli- 
sive, and not to be re-examined here as to its propriety 
or accuracy. The Supreme Court authoritatively de 
clares that it is the expressed intention of the Legisle 
ture of Minnesota, by the statute, that the rates 
recommended and published by the commission, if it 
proceeds in the manner pointed out by the act, arenot 
simply advisory, nor merely prima facie equal and 
reasonable, but final and conclusive as to what are 
equal and reasonable charges; that the law neither 
contemplates nor allows any issue to be made or it- 
quiry to be had as to their equality or reasonableness 
in fact; that under the statute, the rates published by 
the commission are the only ones that are lawful, aud 
therefore, in contemplation of law, the only ones that 
are equal and reasonable; and that in a procee 
for a mandamus under the statute, there is no f 
traverse except the violation of law in not complying 
with the recommendations of the commission. lt 
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words, although the railroad company is for- 
pidden to establish rates that are not equal and rea- 
there is no power in the courts to stay the 
pands of the commission, if it chooses to establish 
that are unequal and unreasonable. This being 
construction of the statute by which we are bound 
jnconsidering the present case, we are of opinion that 
wcoustrued it conflicts with the Constitution of the 
Duited States in the particulars complained of by the 
nilroad company. It deprives the company of its 
right to a judicial investigation, by due process of law, 
oder the forms and with the machinery provided by 
the wisdom of successive ages for the investigation 
jodicially of the truth of a matter in controversy, and 
mbstitutes therefor, as an absolute finality, the action 
ofarailroad commission which, in view of the powers 
gonceded to it by the State court, cannot be regarded 
swclothed with judicial functions, or possessing the 
machinery of acourt of justice. Under section 8 of 
the statute, which the Supreme Court of Minnesota 
wys is the only one which relates to the matter of the 
* fixing by the commission of general schedules of rates, 
and which section, it says, fully and exclusively pro- 
vides for that subject, and is complete in itself, all 
that the commission is required to do is, on the filing 
with it bya railroad company of copies of its schedules 
of charges, to “find” that any part thereof is in any 
respect unequal or unreasonable, and then it is au- 
thorized and directed to compel the company to 
change the same, and adopt such charge as the com- 
nission “shall declare to be equal and reasonable; ” 
and to that end it is required to inform the company 
in writing in what respect its charges are unequal and 
wreasonable. No hearing is provided for; no sum- 
mous or notice to the company before the commission 
has found what it is to find, and declared what it is to 
declare; no opportunity provided for the company to 
introduce witnesses before the commission — in fact, 
nothing which has the semblance of due process of 
law; and although in the present case it appears that 
prior to the decision of the commission, the company 
appeared before it by its agent, and the commission 
investigated the rates charged by the company for 
transporting milk, yet it does not appear what the 
character of the investigation was, or how the result 
was arrived at. By the second section of the statute 
in question, it is provided that all charges made by a 
common carrier for the transportation of passengers 
or property shall be equal and reasonable. Under this 
provision, the carrier has a right to make equal and 
reasonable charges for such transportation. In the 
present case the return alleged that the rate of charge 
fixed by the commission was not equal or reasonable, 
and the Supreme Court held that the statute deprived 
the company of the right to show that judicially. The 
question of the reasonableness of arate of charge for 
transportation by a railroad company, involving as it 
does, the element of reasonableness both as regards 
the company and as regards the public, is eminently a 
question for judicial investigation, requiring due pro- 
cess of law for its determination. If the company is 
deprived of the power of charging reasonable rates for 
the use of its property, and such deprivation takes 
place in the absence of an investigation by judicial 
machinery, it is deprived of the lawful use of its prop- 
erty, and thus, in substance and effect, of the property 
itaelf, Without due process of law, and in violation of 
the Constitution of the United States; and in so far 
48 it is thus deprived, while other persons are per- 
mitted to receive reasonable profits upon their invested 
— the company is deprived of the equal protec- 
. “4 the laws. It is provided by section 4 of article 
: the Constitution of Minnesota of 1857, that 
e May be taken for public way, for the purpose 
meg to any corporation the franchise of way 
Public use,” and that ‘all corporations, being 





common carriers, enjoying the right of way in pur- 
suance to the provisions of this section, shall be bound 
to carry the mineral, agricultural and other produc- 
tions and manufactures on equal and reasonable 
terms.’’ It is thus perceived that the provision of sec- 
tion 2 of the statute in question is one enacted in con- 
formity with the Constitution of Minnesota. 

The issuing of the peremptory writ of mandamus in 
this case was therefore unlawful, because in violation 
of the Constitution of the United States; and it is 
necessary that the relief administered in favor of the 
plaintiff in error should be a reversal of the judgment 
of the Supreme Court awarding that writ, and an in- 
struction for further proceedings by it not inconsistent 
with the opinion of this court. In view of the opinion 
delivered by that court, it may be impossible for any 
further proceedings to be taken other than to dismiss 
the proceeding for a mandamus, if the court should ad- 
here to its opinion, that under the statute, it cannot 
investigate judicially the reasonableness of the rates 
fixed by the commission. Still the question will be open 
for review; and the judgment of this court is that the 
judgment of the Supreme Court of Minnesota, entered 
May 4, 1888, awarding a peremptory writ of mandamus 
in this case be reversed and the case be remanded to 
that court, with an instruction for further pro- 
ceedings not inconsistent with the opinion of this 
court. 


BRADLEY, GRAY and LAMAR, JJ., dissent. 


BrRaD ey, J. (dissenting.) I cannot agree to the 
decision of the court in this case. It practically over- 
rules Munn v. /ilinois, 94 U. S. 113, and the several 
railroad cases that were decided at the same time. The 
governing principle of those cases was that the regula- 
tion and settlement of the fares of railroads and other 
public accommodations is a legislative prerogative and 
not a judicial one. This is a principle which I regard 
as of great importance. Whena railroad company is 
chartered, it is for the purpose of performing a duty 
which belongs to the State itself. It is chartered as 
an agent of the State for furnishing public accommo- 
dation. The State might buiid its railroads if it saw 
fit. It is its duty and its prerogative to provide means 
of intercommunication between one part of its terri- 
tory and another. And this duty is devolved upon the 
legislative department. If the Legislature commis- 
sions private parties, whether corporations or indi- 
viduals, to perform this duty, it is its prerogative to 
fix the fares and freights which they may charge for 
their services. When merely aroad or a canal is to 
be constructed, it is for the Legislature to fix the tolls 
to be paid by those who use it; when a company is 
chertered not only to build a road, but to carry on 
public transportation upon it, it is for the Legislature 
to fix the charges for such transportation. 

But it is said that all charges should be reasonable, 
and that none but reasonable charges can be exacted; 
and it is urged that what is a reasonable charge is a 
judicial question. On the contrary, it is pre-eminently 
a legislative one, involving considerations of policy as 
well as of remuneration; and is usually determined 
by the Legisiature, by fixing a maximum of charges 
in the charter of the company, or afterward, if its 
hands are-not tied by contract. If this maximum is 
not exceeded, the courts cannot interfere. When the 
rates are not thus determined, they are left to the dis- 
cretion of the company, subject to the express or im- 
plied condition that they shall be reasonable; express, 
when so declared by statute; implied by the common 
law, when the statute is silent; and the common law 
has effect by virtue of the legislative will. 

Thus the Legislature either fixes the charges at rates 
which it deems reasonable, or merely declares that 
they shall be reasonable; and it is only in the latter 
case, where what is reasonable is left open, that the 
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courts have jurisdiction of the subject. I repeat: 
When the Legislature declares that the charges shall 
be reasonable, or which is the same thing, allows the 
common-law rule to that effect to prevail, aud leaves 
the matter there; then resort may be had to the 
courts to inquire judicially whether the charges are 
reasonable. Then, and not till then, it is a judicial 
question. But the Legislature has the right, and it is 
its prerogative, if it chooses to exercise it, to declare 
what is reasonable. 

This is just where I differ from the majority of the 
court. They say in effect, if not in terms, that the 
final tribunal of arbitrament is the judiciary; I say it 
is the Legislature. I bold that it is a legislative ques- 
tion, not a judicial one, unless the Legislature or the 
law (which is the same thing), has made it judicial, by 
prescribing the rule that the charges shall be reason- 
able, and leaving it there. 

It is always a delicate thing for the courts to make 
au issue with the legislative department of the govern- 
meut, and they should never do soif it is possible to 
avoid it. By the decision now made we declare, in 
effect, that the judiciary, and not {the Legislature, is 
the final arbiter in the regulation of fares and freights 
of railroads and the charges of other public accommo- 
dations. It is an assumption of authority on the part 
of the judiciary which, it seems to me, witb all due 
deference to the judgment of my brethren, it has no 
right to make. The assertion of jurisdiction by this 
court makes it the duty of every court of general juris- 
diction, State or Federal, to entertain complaints 
against the decisions of the boards of commissioners 
appointed by the States to regulate their railroads; 
for all courts are bound by the Constitution of the 
United States, the same as we are. Our jurisdiction 
is merely appellate. 

The incongruity of this position will appear more 
distinctly by areference to the nature of the cases 
under consideration. The question presented before 
the commission in each case was one relating simply 
to the reasonableness of the rates charged by the com- 
panies—a question of more or less. In the one case the 
company charged three cents per gallon for carrying 
milk between certain points. The commission deemed 
this to be unreasonable, aud reduced the charge to 
two and one-half cents. In the other case the com- 
pany charged $1.25 per car for handling and switching 
empty cars over its lines within the city of Minne- 
apolis, and $1.50 for loaded cars; and the commission 
decided that $1 per cur was a sufficient charge in all 
cases. The companies complain that the charges as 
fixed by the commission are unreasonably low, and 
that they are deprived of their property without due 
process of law; that they are entitled to a trial by a 
court and jury, and are not barred by the decisious of 
a legislative commission. The State court held that 
the Legislature had the right to establish such a com- 
mission, and that its determinations are binding and 
final, and that the courts cannot review them. This 
court now reverses that decision and holds the con- 
trary. In my judgment the State court was right, and 
the establishment of the commission, and its proceed- 
ings, were no violation of the constitutional prohibi- 
tion against depriving persous of their property with- 
out due process of law. 

I think it is perfectly clear, and well settled by the 
decisions of this court, that the Legislature might have 
fixed the rates in question. If it had done so, it would 
have done it through the aid of committees appointed 
to investigate the subject, to acquire information, to 
cite parties, to get all the facts before them, and finally 
to decide and report. No one could have said that this 
was not due process of law. And if the Legislature 
itself could do this, acting by its committees, and pro- 
ceeding according to the usual forms adopted by such 
bodies, I can see no good reason why it might not 





——— =n 
delegate the duty to a board of Commissioners, 
charged, as the board in this case was, to regulate aud 
fix the charges, so as to be equal and reasonable, Such 
a board would have at its command all the meang of 
getting at the truth and ascertaining the reasonable. 
ness of fares and freights, which a legislative commit. 
tee has. It might, orit might not, swear wi 
and examine parties. Its duties being of an admin. 
trative character, it would have the widest scope for 
examination and inquiry. All means of know 
and information would be at its command — just as 
they would,be at the command of the Legislature which 
created it. Such a body, though uot a court, ig, 
proper tribunal for the duties imposed upon it. 

In the case of Davidson v. City of New Orleans, % 
U. 8S. 97, we decided that the appointment of a board 
of assessors for assessing dumages was not only dae 
process of law, but the proper method for making as. 
sessments to distribute the burden of a public work 
amongst those who are benefitted by it. No one que. 
tions the constitutionality or propriety of boards for 


assessing property for taxation, or for the improve’ 


ment of streets, sewers and the like, or of commissions 
to establish county seats, and for doing many other 
things appertaining to the administrative management 
of public affairs. Due process of law does not always 
require a court. It merely requires such tribuualsand 
proceedings as are proper to the subject in hand. In 
the Railroad Commission Cases, 116 U. 8S. 307, we held 
that a board of commissioners is a proper tribunal for 
determining the proper rates of fare and freight on 
the railroads of a State. It seems to me therefore 
that the law of Minnesota did not prescribe any thing 
that was not in accordance with due process of lawin 
creating such a board, and investing it with the powers 
in question. 

It is complained that the decisions of the board are 
final and without appeal. So are the decisions of the 
courts in matters within their jurisdiction. There 
must be a final tribunal somewhere for deciding every 
question in the world. Injustice may take place in 
all tribunals. All human institutions are imperfect— 
courts as well as commissions and Legislatures. What- 
ever tribunal has jurisdiction, its decisions are final 
and conclusive unless an appeal is giveu therefrom. 
The important question always is, what is the lawful 
tribunal for uhe particular case? In my judgment, in 
the present case, the proper tribunal was the Legisla- 
ture, or the board of commissioners which it created 
for the purpose. 

If not in terms, yet in effect, the present cases are 
treated as if the constitutional prohibition was, that 
no State shall take private property for public us 
without just compeusation—and as if it was our duty 
to judge of the compensation. But there is no such 
clause in the Constitution of the United States. The 
fifth amendment is prohibitory upon the Federal gov- 
ernment only, and not upon the State governments 
In this matter—just compensation for property taken 


. for public use—the States make their own regulations, 


by Constitution, or otherwise. They are only required 
by the Federal Constitution to provide “* due process 
of law.” It was alleged in Davidson v. New Orleans, 
that the property assessed was ‘not benefitted ‘by the 
improvement; but we held that that was a matter 
with which we would not interfere; the question was, 
whether there was due ,process of law. 96 U.S. 106. 
If a State court renders an unjust judgment, we call 
not remedy it. > 

I do not mean to say that the Legislature, or itscou- 
stituted board of commissioners, or other legislative 
agency, may not so act as to deprive parties of their 
property without due process of law. The Constita- 
tion contemplates the possibility of such an invasion 
of rights. But acting within their jurisdiction (as in 
these cases they have done), the invasion 





SF. SFEPSTSSZESEEESS-ESESEGREFTESSE SSS SSR ET | 


s §s 


ee ee ee ee ee ee le ee 


ceGze keke 


Ee 


BERET 


i 
Ss 


SESTSS FRESTFESAZSSEIVFESEES ZF 


S385 gs8325E 52527235955 58 





THE ALBANY LAW JOURNAL. 331 

















be clear and unmistakable to bring the case within 
that category. Nothing of the kind exists in the 
ames before us. The Legislature, in establishing 
the commission, did uot exceed its power; and 
the commission in acting upon the cases did not 
exeed its jurisdiction, and was not chargeable 
with fraudulent behavior. There was merely a 
difference of judgment as to amount, between the 
gommission and the companies, without any indica- 
tion of intent on the part of the former to do injus- 
tice. The board may have erred; but if they did, as 
the matter was within their rightful jurisdiction, their 
decision was final and conclusive unless their proceed- 
ings could be impeached for fraud. Deprivation of 
property by mere arbitrary power on the part of the 
Legislature, or fraud on the part of the commission, 
are the only grounds on which judicial relief may be 
sought against their action. There was, in truth, no 
deprivation of property in these cases at all. There 
was merely a regulation as to the enjoyment of prop- 
erty, made by a strictly competent authority, in a 
matter entirely within its jurisdiction. 

It may be that our Legislatures are invested with 
too much power, open, as they are, to influences so 
dangerous to the interests of individuals, corporations 
aud society. But such is the Constitution of our re- 
publican form of government; and we are bound to 
abide by it until it can be corrected in a legitimate 
way. If our Legislatures become too arbitrary in the 
exercise of their powers, the people always have a 
remedy in their hands; they may at any time restrain 
them by constitutional limitations. But so long as 
they remain invested with the powers that ordinarily 
belong to the legislative branch of government, they 
are entitled to exercise those powers, amongst which, 
in my judgment, is that of the regulation of railroads 
and other public means of intercommunication, and 
the burdens and charges which those who own them 
are authorized to impose upon the public. 


Iam authorized to say that Mr. Justice Gray, and 
Mr. Justice LAMAR agree with me in this dissenting 


opinion. 


CONSTITUTIONAL LAW— EX POST FACTO 
LAW. 


UNITED STATES SUPREME COURT, MARCH 3, 1890. 


In RE MEDLEY. 


‘The act of Colorado, approved April 19, 1889, repeals all former 
acts in conflict with it, and provides that a person con- 
victed of a capital crime, and under sentence of death, 
shall be placed in the penitentiary, and there kept in soli- 
tary confinement until he is hung, and that only certain 
Persons shall be permitted to see him, and these only in 
accordance with the prison regulations ; the former acts 
Tepealed permitted such convict to be kept in the prison 
of the county where his friends resided, and where the 
sheriff and his attendants, and his religious adviser and 1e- 
gal counsel, might visit him without hindrance of law. 
The act further provides that the warden of the peniten- 
tiary shall fix the particular day and hour for execution of 
the sentence, and the prisoner be kept in ignorance of it; 
before the passage of the act, the court fixed the day of 
execution, and it was made known to the prisoner. Held, 
that the act imposes greater punishment than the acts re- 
pealed, and is ex post facto as to crimes committed before 
it went into effect. 


petition for habeas corpus. 


A. T. Britton, Henry Wise Garnett and W. V. R. 
for petitioner. 


4. M. Teller, for respondents. 





Mrtter, J. This is an application to this court by 
James J. Medley for a writ of habeus corpus, the object 
of which is to relieve him from the imprisonment in 
which he is held by J. A. Lamping, warden of the State 
penitentiary of the State of Colorado. The petitioner 
is held a prisoner under sentence of death pronounced 
by the District Court of the Second District of the 
State of Colorado for the county of Arapahoe. The pe- 
tition of the prisoner sets forth that an indictment for 
the murder of Ellen Medley was found agaiust him 
by the grand jury of Arapahoe county on the 5th day 
of June, 1889; that the indictment charges petitioner 
with this murder, which took place on the 13th day of 
May of that year; that he was tried in said District 
Court on the 24th day of September thereafter, and 
found guilty by the jury of murder in the first degree; 
that on the 29th day of November he was sentenced to 
be remanded to the custody of the sheriff of Arapahoe 
county, and within twenty-four hours to be taken by 
said sheriff and delivered to the warden of the State 
penitentiary, to be kept in solitary confinement until 
the fourth week of the month of December thereafter, 
and that then, upon a day and hour to be designated 
by the warden, he should be taken from said place of 
confinement to the place of execution, within the con- 
fines of the penitentiary, and there be hanged by the 
neck until he was dead. Copies of the indictment, of 
the verdict of the jury, and of the sentence of the court 
are annexed to the petition as exhibits. The petitioner 
then sets forth that he was sentenced under the stat- 
ute of Colorado approved April 19, 1889, and which 
went into effect July 19, 1889, and repealed all acts and 
parts of former acts inconsistent therewith, without 
any saving clause, and that the crime on account of 
which the sentence was passed was charged to be and 
was actually committed on the 13th day of May of the 
same year. The petitioner enumerates some twenty 
variances between the statute in force at the time the 
crime was committed and that under which he was 
sentenced to punishment in the present case, all of 
which are claimed to be changes to his prejudice aud 
injury, and therefore ex post facto, within the meaning 
ofjsection 10, article 1, of the Constitution of the Uni- 
ted States, which declares that no State shall pass any 
bill of attainder or ex post facto law. The petitioner 
applies directly to this court for the writ of habeas cor- 
pus, instead of to the Circuit Court of the United 
States; because he alleges that court has in a similar 
case, involving the same points, decided adversely to 
the petitioner. Upon examining the petition and the 
accompanying exhibits, an order was made that the 
writ should issue and be returnable forthwith. By an 
arrangemeut between the parties and the counsel, it 
was agreed that the prisoner ueed not in person be 
brought to Washington. The case was therefore heard 
ou the documents aud transcripts of record presented 
to the court, and the only question argued before us 
was whether the act of April 19, 1889, which by the 
Constitution of the State of Colorado became opera- 
tive on the 19th day of July thereafter, and under 
which the sentence complained of was imposed by the 
District Court, is an ex post facto law, so as to be void 
under the provision of the Constitution of the United 
States ou that subject, aud, if so, in what respect it is 
in violation of that constitutional provision. 

This statute will be found in the Session Laws of the 
State of Colorado of 1889, puge 118, and is as follows: 
“Anact relative to the time, place aud mauner of in- 
fliction of the death penalty, and to provide means for 
the infliction of such penalty; and making it a misde- 
meauor, punishable by fine or imprisonment, to dis- 
close or publish proceedings in relation thereto. Be it 
enacted by the General Assembly of the State of Colo- 
rado: Section 1. The commissioners of the State peni- 
tentiary, at the expense of the State of Colorado, shall 
provide a suitable room or place inclosed from publio 
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view within the walls of the penitentiary, and therein 
erect and construct, and at all times have in prepara- 
tion, all necessary scaffolding, drops and appliances re- 
quisite for carrying into execution the death penalty; 
and the punishment of death must, in each and every 
case of death sentence pronounced in this State, be in- 
flicted by the warden of the said State penitentiary in 
the room or place and with the appliances provided as 
aforesaid, by hanging such convict by the neck until 
he shall be dead. Section 2. Whenever a person con- 
victed of a crime, the punishment whereof is death, 
and such convicted person be sentenced to suffer the 
penalty of death, the judge passing such sentence shall 
appoint and designate in the warrant of conviction a 
week of time within which such sentence must be exe- 
cuted. Such week, so appointed, shall be not less than 
two nor more than four weeks from the day of passing 
such sentence. Said warrant shall be directed to the 
warden of the State penitentiary of this State, com- 
manding said warden to do execution of the sentence 
imposed as aforesaid, upon some day within the week 
of time designated in said warrant, and shall be deliv- 
ered to the sheriff of the county wherein such convic- 
tion is had, who shall within twenty-four hours there- 
after proceed to the said penitentiary and deliver such 
convicted person, together with the warrant as afore- 
said, to the said warden, who shall keep such convict 
in solitary confinement until infliction of the death 
penalty ; and no person shall be allowed access to said 
convict, except his attendants, counsel, physician, a 
spiritual adviser of his own selection, and members of 
his family, and then only in accordance with prison 
regulations. Section 3. The particular day and hour 
of the execution of said sentence, within the week 
specified in said warrant, shall be fixed by said warden, 
and he sball invite to be present thereat the sheriff of 
the county wherein the conviction was had, the chap- 
lain and physician of the penitentiary, one practicing 
surgeon resident in the State, the spiritual adviser of 
the convict, if any, and six reputable citizens of the 
State of full age. Said warden may also appoint three 
deputies or guards to assist him in executing said sen- 
tence, and said warden shall permit no person or per- 
sons to be present at such execution except those pro- 
vided for in this section. The time fixed by said war- 
den for said execution shall be by him kept secret, and 
in no manuer divulged, except privately, to the per- 
sons by him invited to be present as aforesaid; and 
such persons so invited shall not divulge such invita- 
tion to any person or persons whomsoever, nor in any 
manner disclose the time of such execution. All per- 
sons present at such execution shall keep whatever 
may transpire thereat secret and inviolate, save and 
except the facts certified to by them as hereinafter pro- 
vided. No account of the details of any such execu- 
tion, beyond the statement of the fact that such con- 
vict was on the day in question duly executed accord- 
ing to law at the State penitentiary,shall in any man- 
ner be published in this State. Section 4. Upon 
receiving notice from said warden of such execution, 
it shall be the duty of said sheriff to be present and 
witness such execution; and shall receive and cause 
the certified transcript of record of said execution, 
hereinafter specified, to be filed within ten days after 
said execution in the office of the clerk of the court in 
which said conviction was had; and the said clerk 
shall record said transcript at length in the records of 
the said case. In case of the disability, from illness or 
other sufficient cause, of said warden or said sheriff to 
be present at such execution, it shall be the duty of 
their respective deputies, acting in their place and 
stead, to execute said warrant, and to perform all other 
duties in connection therewith and by this act im- 
posed upon their principals. Section 5. Said warden 
shall keep a book of record, to be known as * Record of 
Executions,’ in which shall be entered at length the 





- a ee 
reports hereinafter specified. Immediately after said 
execution a post mortem examination of the body of 
the convict shal] be made by the attending physician 
and surgeon, and they shall enter in said book of Teg 
ord the nature and extent of such examination, and 
sign and certify to the same. Said warden shall algo 
immediately make and enter in said book areport ge. 
ting forth the time of such execution, and that the 
convict (naming him) was then and there executed jy 
conformity to the sentence specified in the warrant of 
the court (naming such court) to him directed, and in 
accordance with the provisions of this act; and shall 
insert in said report the names of all the persons who 
were present and witnessed said execution, and shall 
procure each and every of such persons to sign said re. 
port with their full name and place of residence before 
leaving the place of execution; and said warden shall 
thereupon attach his certificate to said report, certify. 
ing to the truth and correctness thereof, and shall im- 
mediately deliver a certified transcript of said record 
entry to said sheriff. Section6. Any person who shall 
violate or omit to comply with section 3 of this act 
shall be guilty of a misdemeanor, and upon conviction 
thereof be punished by a fine of not less than $50, nor 
more than $500, or by imprisonment in the county jail 
for not less than thirty days, nor more than six months, 
Section 7. The warden, or other person acting in his 
stead, who performs the duties imposed upon him by 
this act, shall be paid for his services out of the moneys 
provided for the maintenance of said State peniten- 
tiary the sum of fifty (50) dollars; and the said sheriff 
shall be paid for his services by the county where such 
conviction was had the sum of twenty-five (25) dollars, 
together with his mileage fees as provided by law. 
Section 8. All acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed. Ap- 
proved April 19, 1889.’’ 

Section 19 of article 5 of the Constitution of the State 
of Colorado, as amended November 4, 1884, is as fol- 
lows: ‘‘No act of the General Assembly shall take 
effect until ninety days after its passage, unless in case 
of emergency (which shall be expressed in the pream- 
ble or body of the act) the General Assembiy shall, by 
vote of two-thirds of all the members elected to each 
house, otherwise direct. No bill except the gereralap- 
propriation for the expenses of the government oaly, 
introduced in either house of the General Assembly 
after the first thirty days of the session, shall becomes 
law.” 

We think it follows from this provision that neither 
the repealing clause nor any other part of this act was 
in force prior to the 19th of July, 1889, and that the 
crime, having been committed in May of that year, was 
to be governed in all particulars of trial and punish- 
ment, by the law then in force, except so far as the 
Legisiature had power to apply other principles to the 
trial and punishment of the crime. If these were col- 
ducted and administered under the law of 1889, whieh 
became a law after the commission of the offense, ad 
its provisions, so far as applied by the court to the case 
of the prisoner, were such invasions of his rights a8 0 
properly be called e2: post facto laws, they were void. It 
is unnecessary to examine all the points in which, a 
cording to the argument for plaintiff, the new statule 
was ex post facto. Therefore we shall notice only sfew 
of those which appear to us most deserving of atte 
tion, and in doing this we shall compare the new stat 
ute with the one which it superseded and repealed. 

The first of these, and perhaps the most important, 
is that which declares that the warden shall keep sue 
convict in solitary confinement until the infliction of 
the death penalty. The former law, the act of 
contained no such provision. It declared that every 
person convicted of murder in the first degree 
suffer death, and every person convicted of murder ot 
the second degree sbould suffer imprisonment i the 
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penitentiary for a term of not less than ten years, 
which might extend to life; and it declared that the 
manuer of inflicting the punishment of death should 
be by banging the person convicted by the neck until 
death, at such time as the court should direct, not less 
than fifteen nor more than twenty-five days from the 
time sentence was pronounced, unless for good cause 
the court or governor might prolong the time. The 

r was to be kept in the county jail under the 
control of the sheriff of the county, who was the officer 
charged with the execution of the sentence of the 
qurt. Solitary confinement was neither authorized 
py the former statute, nor was its practice in use in re- 
gard to prisoners awaiting the punishment of 


This matter of solitary confinement is not, as seems 
tobe supposed by counsel, and as is suggested in an 
able opinion on this statute, furnished us by the brief 
of the counsel for the State, by Judge Hayt (in the 
Case of Tyson, 22 Pac. Rep. 810), a mere unimportant 

ion as to the safe-keeping of the prisoner, and 

isnot relieved of its objectionable features by the 
qualifying language, that no person shall be allowed ac- 
cess to said convict except his attendants, counsel, phy- 
tician, a spiritual adviser of his own selection, and 
members of his family, and then only in accordance 
with prison regulations. Solitary confinement, as a 
punishment for crime, has a very interesting history of 
itsown, in almost all countries where imprisonment is 
one of the means of punishment. In a very exhaustive 
article on this subject in the American Encyclopedia, 
volume 13, under the word ‘‘ Prison,” this history is 
given. In that article it is said that the first plan 
adopted, when public attention was called to the evils 
of congregating persons in masses without employ- 
ment, was the solitary prison connected with the Hos- 
pital San Michele at Rome, in 1703, but little known 
prior to the experiment in Walnut Street Penitentiary 
in Philadelphia, in 1787. The peculiarities of this sys- 
tem were the complete isolation of the prisoner from 
all human society, and his confinement in a cell of con- 
siderable size, so arranged that he bad no direct inter- 
course with or sight of any human being, and no em- 
ployment or instruction. Other prisons on the same 
plan, which were less liberal in the size of their cells 
and the perfection of their appliances, were erected in 
Massachusetts, New Jersey, Maryland and some of the 
other States. But experience demonstrated that there 
were serious objections to it. A considerable number 
of the prisoners fell, after even a short confinement, 
into a semi-fatuous condition, from which it was next 
to impossible to arouse them, and others became vio- 
fently insane; others still, committed suicide; while 
those who stood the ordeal better were not generally 
reformed, and in most cases did not recover sufficient 
mental activity to be of any subsequent service to the 
community. It became evident that some changes 
Must be made in the system, and the separate system 
Was Originated by the Philadelphia Society for Ameli- 
orating the Miseries of Public Prisons, founded in 1787. 
The article then gives a great variety of instances in 
which thé system is somewhat modified and it is within 
the memory of many persons interested in prison dis- 
tipline that some thirty or forty years ago the whole 
tabject attracted the general public attention, and its 
main feature of solitary confinement was found to be 
too severe. 

_ tis to this mode of imprisonment that the phrase 
confinement’’ has been applied in nearly all 
where it is used, and it means this exclusion 

from human associations; where it is intended to miti- 

fate it by any statutory enactment or by any regula- 
of persons having authority to do so, it is by ex- 

Press exceptions and modifications of the original prin- 

tiple of « solitary confinement.” The statute of Colo- 

do is undoubtedly framed on this idea. Instead of 








| confinement in the ordinary county prison of the place 


where he and his friends reside; where they may, un- 
der the control of the sheriff, see him and visit him; 
where the sheriff and his attendants must see him; 
where his religious adviser and his legal counsel may 
often visit him without any hindrance of law on the 
subject—the convict is transferred to a place where im- 
prisonment always implies disgrace, and which, as this 
court has judicially decided in Ex parte Wilson, 114 U. 
8. 417; Mackin v. United States, 117 id. 348; Parkinson 
v. United States, 121 id. 281, and United States v. De 
Walt, 128 id. 393, is itself an infamous punishment, and 
is there to be kept in ‘‘solitary confinement,’’ the pri- 
mary meaning of which phrase we bave already ex- 
plained. The qualifying phrase in this statute is but 
a small mitigation of this solitary confinemeut, for it 
expressly declares that no one shall be allowed access 
to the convict except certain persons, and these are not 
admissible unless their access to the prisoner is in ac- 
cordance with prison regulations, prescribed by the 
board of commissioners of the penitentiary under sec- 
tion 2553 of the General Statutes of Colorado in force 
since 1877. This section declares that ‘“‘ the board of 
commissioners [of the penitentiary] shall make such 
rules and regulations for the government, discipline, 
and police of the penitentiary, and forthe punishment 
of persons confined, not inconsistent with law, as they 
deem expedient.”” What these may be at any particu- 
lar time is unknown. How far they may permit access 
of counsel, physicians, the spiritual adviser and the 
members of his family, is a matter in their discretion, 
which they exercise by general rules, which may be 
altered at any time so as to exclude all these persons, 
and thus the prisoner be left to the worst form of soli- 
tary confinement. 

Even the statutory amelioration is a very limited 
one. By the words “his attendants” in the statute, is 
evidently meant the officers of the prison and subor- 
dinates, who must necessarily furnish him with his 
food and his clothing, and make inspection every day 
that he still exists. They may be forbidden by prison 
regulations however from holding any conversation 
with him. The attendance of the counsel can only be 
casual, and a very few interviews, one or two, perhaps, 
are all that he would have before his death, and that 
of the physician not at all, unless he was so sick as to 
require it; and the spiritual adviser of his own selection, 
and the members of his family, are all dependent for 
their opportunities of seeing the prisoner upon the 
regulations of the prison. The solitary confinement, 
then, which is meant by the statute, remains of the es- 
sential character of that mode of prison life as it orig- 
inally was prescribed and carried out, to mark them 
as examples of the just punishment of the worst crimes 
of the human race. The brief of counsel] for the pris- 
oner furnishes us with the statutory history of soli- 
tary confinement in the English law. Act 25 George 
II, chapter 37, entitled “An act for better preventing 
the horrid crime of murder,’ is preceded by the fol- 
lowing preamble: .‘‘ Whereas, the horrid crime of mur- 
der has of late been more frequently perpetrated thau 
formerly; * * * and whereas, it is thereby become 
necessary that some further terror and peculiar mark 
of infamy be added to the punishment of death now 
by law inflicted on such as shall be guilty of the said 
heinous offense ’’—then follow certain enactments, the 
sixth section of which reads as follows: “ Be it further 
enacted, * * * that from and after such convic- 
tion, and judgment given thereupon, the jailer or 
keeper to whom such criminal shall be delivered for 
safe custody shall confine such prisoner to some cell 
* * * separate and apart from the other prisoners, 
and that no person or persons whatsoever, except the 
jailer or keeper, or his servants, shall have access to 
any such prisoner, without license being first ob- 
tained.’’ This statute is very pertinent to the case be- 
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fore us, as showing: First, what was understood by 
solitary confinement at that day; and, second, that it 
was considered as an additional punishment of such 
a severe kind that it is spoken of in the preamble as 
“*a further terror and peculiar mark of infamy ”* to be 
added to the punishment of death. In Great Britain, 
as in other countries, public sentiment revolted 
against this severity, and by the statute of 6 and 7 
William 1V, chapter 30, the additional punishment of 
solitary confinement was repealed. 

The term “ ex post facto”’ law, as found in the pro- 
vision of the Constitution of the United States, to-wit, 
that “no State shall pass any bill of attainder, ex post 
fucto law, or law impairing the obligation of con- 
tracts,’’ has been held to apply to criminal laws alone, 
and has been often the subject of construction in this 
court. Without making extracts from these decisions, 
it may be said that any law which was passed after the 
commission of the offense for which the party is being 
tried is an ex post facto law when it inflicts a greater 
punishment than the law annexed to the crime at the 
time it was committed (Calder v. Bull, 3 Dall. 386, 390; 
Kring v. Missouri, 107 U. S. 221; Fletcher v. Peck, 6 
Cranch, 87), or which alters the situation of the ac- 
cused to his disadvantage; and that no one can be 
criminally punished in this country except according 
to a law prescribed for his government by the sovereign 
authority before the imputed offense was committed, 
or by some law passed afterward, by which the pun- 
ishment is not increased. It seems to us that the con- 
siderations which we have here suggested show that 
the solitary confinement to which the prisoner was 
subjected by the statute of Colorado of 1889, and by 
the judgment of the court in pursuance of that stat- 
ute, was an additional punishment of the most im- 
portant and painful character, and is therefore forbid- 
den by this provision of the Constitution of the Uni- 
ted States. Another provision of the statute, which is 
supposed to be liable to this objection of its ex post 
facto character, is found in section 3, in which the par- 
ticular day and hour of the execution of the sentence 
within the week specified by the warrant shall be fixed 
by the warden, and he shall invite to be present cer- 
tain persons named, to-wit, a chaplain, a physician, a 
surgeon, the spiritual adviser of the convict, and six 
reputable citizens of the State of full age, and that the 
time fixed by said warden for such execution shall be 
by him kept secret, and in no manner divulged except 
privately to said persons invited by him to be present 
as aforesaid, and such persons shall not divulge such 
invitation to any person or persons whomsoever, nor 
in any manner disclose the time of such execution; 
and section 6 provides that any person who shall vio- 
late or omit to comply with the requirements of sec- 
tion 3 of the act shall be punished by fine or imprison- 
ment. We understand the meaning of this section to 
be that within the one week mentioned in the judg- 
ment of the court the warden is charged with the 
power of fixing the precise day and hour when the pris- 
oner shall be executed; that he is forbidden to com- 
municate that time to the prisoner; that all persons 
whom he is directed to invite to be present at the exe- 
cution are forbidden to communicate that time to him; 
and that, in fact, the prisoner is to be kept in utter ig- 
norance of the day and hour when his mortal life shall 
be terminated by hanging, until the moment arrives 
when this act is to be done. Objections are made to 
this provision as being a departure from the law as it 
stood before, and as being an additional punishment to 
the prisoner, and therefore ex post facto. It is obvious 
that it confers upon the warden of the penitentiary a 
power which had heretofore been solely confided to 
the court and is therefore a departure from the law as 
it stood when the crime was committed. Nor can we 
withhold our conviction of the proposition that when 





a prisoner sentenced by a court to death is confined in 


the penitentiary awaiting the execution of the 
tence, one of the most horrible feelings to which he can 
be subjected during that time is the uncertainty dur. 
ing the whole of it, which may exist for the period ot 
four weeks, as to the precise time when his execution 
shall take place. Notwithstanding the argument that 
under all former systems of administering capital pun. 
ishment the officer appointed to execute it had aright 
to select the time of the day when it should be done, 
this new power of fixing any day and hour during a 
period of a week for the execution is a new and im. 
portant power conferred on that officer, and is’a de. 
parture from the law as it existed at the time the 
offense was committed, and with its secrecy must be 
accompanied by an immense mental anxiety amount- 
ing to a great increase of the offender's punishment, 
There are other provisions of the statute pointed out 
in the argument of counsel which are alleged to be sub- 
ject to the same objection, but wWe think the two we 
have mentioned are quite sufficient to show that the 
Constitution of the United States is violated by this 
statute, as applied to crimes committed before it came 
into force. These considerations render it our duty to 
order the release of the prisoner from the custody of 
the warden of the penitentiary of Colorado, as he is 
now held by him under the judgment and order of the 
court. 


{A minor point omitted.] 


Brewer, J. (dissenting). I dissent from the opinion 
and judgment as above declared. The substantial pun- 
ishment imposed by each statute is death by hanging. 
The differences between the two, as to the manner in 
which this sentence of death shall be carried into exe- 
cution, are trifling. What are they? By the old law, 
execution must be within twenty-five days from the 
day of sentence; by the new, within twenty-eight 
days. By the old, confinement prior to execution was 
in the county jail; by the new, in the penitentiary. 
By the old, the sheriff was the hangman; by the new, 
the warden. Under the old, no one had a right of ac 
cess to the condemned except his counsel, though the 
sheriff might, in his discretion, permit any one to see 
him; by the new, his attendants, counsel, pbysician, 
spiritua) adviser, and members of his family have 4 
right of access, and no one else is permitted to see him. 
Under the old, his confinement might be absolutely 
solitary, at the discretion of the sheriff, with buts 
single interruption; under the new, access is given to 
him, as a matter of right, to all who ought to be per- 
mitted to see him. True, access is subject to prison 
regulations; so, in the jail, the single authorized a0 
cess of counsel was subject to jail regulations. It is 
not to be assumed that either regulations would be ut 
reasonable, or operate to prevent access at any proper 
time. Surely, when all who ought to see the con 
demned have a right of access, subject to the regula 
tions of the prison, it seems a misnomer to call this 
“solitary confinement,” in the harsh sense in which 
this phrase is sometimes used. All that is meant is 
that a condemned murderer shall not be permitted to 
hold any thing like a public reception, and that a gap 
ing crowd shall be excluded from his presence. Agait, 
by the old law, the sheriff fixes the hour within a pre 
scribed day; by the new, the warden fixes the hour 
and day within a named week. And these are all the 
differences which the court can find between the two 
statutes worthy of mention. Was there ever a case in 
which the maxim, “de minimis non curat lex,” had 
more just and wholesome application? Yet, on a 
count of these differences, a convicted murderer is to 
escape the death he deserves, and be turned loose om 
society. I am authorized to say that Mr. Justice Brad- 
ley concurs in this dissent. 
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~ SCHOOLS — CHASTISEMENT OF PUPIL. 


ALABAMA SUPREME COURT, JAN. 29, 1890. 


Boyp v. STATE. 

Oa the trial of a schoolmaster for assault and battery com- 
mitted upon a pupil, the evidence showed that, after ase- 
yere chastisement administered in the school-room, de- 
fendant followed the pupil into the school-yard, and 
struck him with ‘‘a limb or stick,” and then “ put his 
hands in his pocket as if to draw a knife; ” that he “‘ after- 
ward struck him in the face three licks with his fist, and 
hit him several licks over the head with the butt end of 
the switch.”’ From these blows the eye of the boy was 
“considerably swollen,” and was ‘‘closed for several 
days.” Defendant was apparently very angry all the 
time, and was very much excited; and, after he got 
through with the whipping, he remarked, in an excited, 
angry voice, inthe presence of the school, and others, 
that he ‘‘could whip any man in China Grove beat.” 
Held, that there was ample room for the inference of le- 
gal malice, such as to warrant a verdict of guilty. 


PPEAL from Criminal Court, Pike county; W. H. 
Parks, J. 

The defendant Boyd, a schoolmaster, was indicted 
for an assault and battery ou Lee Crowder, one 
of his scholars: and the case being submitted to 
the court without a jury, he was convicted, and fined 
$3. 


W.L. Parks, for appellant. 
Attorney-General Martin, for State. 


SOMERVILLE, J. The defendant, a schoolmaster, be- 
ing indicted, was convicted of an assault and battery 
on one Lee Crowder, a pupil in his school, who is shown 
tohave been about eighteen years of age. ‘he defense 
is that the alleged battery was a reasonable chastise- 
ment inflicted by the master in just maintenance of 
discipline, and in punishment of conduct on the part 
of the pupil which tended to the subversion of good 
order in the school. 

The case involves a consideration of the proper rule 
of law prescribing the extent of the schoolmaster’s au- 
thority to administer corporal correction to a pupil. 
The principle is commonly stated to be that the school- 
master, like the parent, and others in foro domestico, 
has the authority to moderately chastise pupils under 
his care, or, as stated by Chancellor Kent, the “ right 
of inflicting moderate correction, under the exercise 
of a sound discretion,’’ 2 Kent Com. *203-*206. In 
other words, he may administer reasonable correction, 
which must not “exceed the bounds of due modera- 
tion, either in the measure of it, or in the instrument 
made use of for the purpose.”’ 1f he go beyond this ex- 
tent, he becomes criminally liable; and, if death en- 
sues from the brutal injuries inflicted, he may be liable, 
hot only for assault and battery, but to the penalties 
of manslaughter, or even of murder, according to the 
tireumstances of the case. 1 Archb. Crim. Proc. *218; 
1 Bish. Crim. Law (7th ed.), $$ 881, 882. 

This power of correction vested by law in parents is 
founded on their duty to maintain and educate their 
Offspring. In support of that authority, they must 
have “a right to the exercise of such discipline as may 
be requisite for the discharge of their sacred trust.” 
Kent Com. #203. And this power allowed by law to 
the parent over the person of the child “ may be dele- 
gated to a tutor or instructor, the better to accomplish 
the purpose of education.” Id. *205; 1 Bl. Com. *507. 
The better doctrine of the adjudged cases therefore is 
that the teacher is, within reasonable bounds, the sub- 
stitute for the parent, exercising his delegated au- 

ty. Heis vested with the power to administer 
moderate correction, with a proper instrument, in 


cases of misconduct, which ought to have some refer- 





ence to the character of the offense, the sex, age, size 
and physical strength of the pupil. When the teacher 
keeps within the circumscribed sphere of his authority, 
the degree of correction must be left to his discretion, 
as it is to that of the parent, under like circumstances. 
Within this limit, he has the authority to determine 
the gravity or heinousness of the offense, and to mete 
out to the offender the punishment which he thinks 
his conduct justly merits; and hence the parent or 
teacher is often said prohac vice to exercise judicial 
functions. Allof the authorities agree that he will 
not be permitted to deal brutally with his victim, so as 
to endanger life, limb or health. He will not be permit- 
ted to inflict ‘‘cruel and merciless punishment.” 
Schoul. Dom. Rel. (4th ed.), § 244. Hecannot lawfully 
disfigure him, or perpetrate on his person any other 
permanent injury. As said by Gaston, J., in State v. 
Pendergrass, 2 Dev. & B. 365, a case generally approved 
by the weight of American authority: “‘ It may be laid 
down as a general rule that teachers exceed the limits 
of their authority when they cause lasting mischief, 
but act within the limits of it when they inflict tem- 
porary pain.’’ 

There are some well-considered authorities which 
hold teachers and parents alike liable, criminally, if, 
in the infliction of chastisement, they act clearly with- 
out the exercise of reasonable judgment and discre- 
tion. The test which seems to be fixed by these cases 
is the general judgment of reasonable men. Patterson 
v. Nutter, 78 Me. 509. The more correct view however, 
and the one better sustained by authority, seems to be 
that when, in the judgment of reasonable men, the 
punishment inflicted is immoderate or excessive, and 
a jury would be authorized, from the facts of the case, 
to infer that it was induced by legal malice, or wick- 
edness of motive, the limit of lawful authority may be 
adjudged to be passed. In determining this question, 
the nature of the instrument of correction used may 
have a strong bearing on the inquiry as to motive or 
intention. The latter view is indorsed by Mr. Free- 
man in his note to the case of State v. Pendergrass, 31 
Am. Dec. 419, as the more correct. ‘The qualifica-- 
tion,’’ he observes, “that the schoolmaster shall not 
act from malice, will protect his pupils from outbursts 
of brutality, whilst, upon the other band, he is pro- 
tected from liability for mere errors of judgment.”’ 
Lander v. Seaver, 32 Vt. 114: 76 Am. Dec. 156, and note 
on pages 164-167; State v. Alford, 68 N. C. 822; State v. 
Harris, 63 id. 1. 

Judge Reeve, in his work on Domestic Relations, in- 
dorses the same view, asserting that the parent and 
schoolmaster, in imposing chastisement for cause, must 
be considered as acting in a judicial capacity, and are 
not to be held legally responsible for errors of judg- 
ment, although the punishment may appear to the trial 
court or jury to be unreasonably severe, and not pro- 
portioned to the offense, provided they act ‘‘ conscien- 
tiously, and from motives of duty.” *‘ But,” he says 
further, “ when the punishment is, in their opinion, 
thus unreasonable, and it appears that the parent acted 
malo animo—from wicked motives—under the influ- 
ence of an unsocial heart, he ought to be liable to dam- 
ages. For error of opinion he ought to be excused, but 
for malice of heart he must not be shielded from the 
just claims of the child. Whether there was malice 
may be collected from the circumstances attending the 
punishment.’’ Reeve Dom. Rel. (4th ed.) 357, 358. 

Dr. Wharton, in his work on Criminal Law, thus 
states the principle: ‘‘ The law confides to schoolmas- 
ters and teachers a discretionary power in the inflic- 
tion of punishment upon their pupils, and will not hold 
them responsible unless the punishment be such as 
naturally to occasion permanent injury to the child, 
or be inflicted merely to gratify their own evil pas- 
sions. The teacher must be governed, when chastise- 
ment is proper, as to the mode and severity of the pun- 
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ishment, by the nature of the offense, the age, size and } thoroughly the right is established, as experience in all 


apparent powers of endurance of the pupil. It is for 
the jury to decide whether the punishment is exces- 
sive.” 1 Whart. Crim. Law (9th ed.), § 682. 

Mr. Bishop adds, pertinent to the same subject: 
“The law has provided no means whereby a parent, 
meditating chastisement, can first obtain a judicial 
opinion as to its necessity, the proper instruments, 
und its due extent. In reason therefore if be acts in 
good faith, prompted by true parental love, without 
passion, and inflicts no permanent injury ou the child, 
he should not be punished merely because a jury, re- 
viewing the case, do not deem that it was wise to pro- 
ceed so far.’’ 1 Bish. Crim. Law (7th ed.), § 882. See 
also Schoul. Dom. Rel. (4th ed.), § 244; 1 Bl. Com. *556; 
2 Greenl. Ev., § 97; 2 Add. Torts (Wood), § 840; Dan- 
enhoffer v. State, 69 Ind. 295; Com. v. Randall, 4 Gray, 
36; State v. Burton, 45 Wis. 150. 

To the foregoing authorities I may add, as a matter 
of literary curiosity rather than legal authority, the 
following views expressed on this subject by Dr. 
Samuel Johnson to bis biographer, Boswell, as far 
back as 1772. Boswell was of counsel for a schoolmas- 
ter in Scotland who had been somewhat severe in his 
chastisement of one of his pupils, and the case was 
pending on appeal from the Court of Session before 
the English House of Lords, in a proceeding to remove 
him from his office. The opinion of this most learned 
of literary philosophers having been solicited, he dis- 
coursed as follows: ‘‘The government of the school- 
master is somewhat of the nature of a military govern- 
ment—that is to say, it must be arbitrary; it must be 
exercised by the will of one man according to particu- 
lar circumstances. A schoolmaster has a prescriptive 
right to beat; and an action of assault and battery can- 
not be admitted against him unless there be some 
great excess, some barbarity. In our schools in Eng- 
land many boys have been maimed, yet I never heard 
ofan action against a schoolmaster on that account. 
Puffendorf, I think, maintains the right of a school- 
master to beat his scholars.” Boswell’s Life of John- 
son, vol. 2, pp. 89-96. 

While, on the one hand, we should recognize that 
every child has rights which ought to be protected 
against the brutality of a cruel teacher or barbarous 
parent, on the other, it is equally important not to 
paralyze that power of correction and discipline by the 
rod given, as Blackstone asserts, “‘for the benefit of 
education,” which has for ages been d di ry 
alike, on the part of parents, to prevent their children 
from becoming *‘ the victims of bad habits, and thereby 
proving a nuisance to the community,” and on the 
part of teachers, to preserve that discipline of the 
schools without which all efforts to promote the edu- 
cation of the present and future generations will prove 
a lamentable failure. Reeve Dom. Rel. 357. No regu- 
lation of the school-room, any more than a law of the 
State, can be successfully enforced without the aid of 
coercive penalties. A law without a penalty isin prac- 
tice a dead letter. Moderate chastisement is estab 
lished by immemorial usage as the only available ter- 
ror to vicious and incorrigible evil-doers, both iv the 
homestead and the schvovl-room, at least in cases where 
the more humane law of kinduess and moral suasion 
has proved ineffectual. *‘ Foolishness,’”’ said Solomon, 
**is bound up in the heart of a child, but the rod of 
correction shall drive it far from him.” ‘‘ The rod and 
reproof give wisdom, but a child left to himself causeth 
shame to his mother.”’ And again: “ Train up a child 
in the way in which he should go, and even when he is 
old be will not depart from it.’’ These words are as 
true now as they were a hundred generations ago, 
when they were uttered by the wise man. This right 
of discipline with the rod, administered without malice 
or immoderation, has been well characterized as a part 
of the common law of the school-room. The more 
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discipline shows, the less frequent will be the neoes. 
sity of resorting to its exercise to enforce obedience to 
the lawful mandates of the parent or the schoolmag. 
ter. 

We have said thus much in order that we may notbe 
misunderstood in the conclusion reached by us, not to 
disturb the judgment of conviction in this case, We 
cannot say, under the principles above stated, that the 
judge of the Criminal Court reached an erroneous con. 
clusion in adjudging that the defendant exceeded his 
lawful authority, so as to render himself liable for an 
assault und battery. 


(Omitting a minor point.] 


There was evidence in this case from which the in. 
ference of malice could have been deduced as influenc- 
ing the conduct of the defendant in his chastisement 
of young Crowder, both as to his outbursts of temper 
and in the use of improper instruments. of correction 
Taking, as we must, every reasonable inference whieh 
the judge, acting as ajury, could have drawn from the 
evidence, we take as true, among others, the following 
facts: That after the severe chastisement administered 
in the school-room the defendant followed Crowder 
into the school-yard, and struck him with “a limb or 
stick,” and then “ put his hands in his pocket, as if to 
draw a knife;"’ that, although Crowder did not strike 
back, but only protested against, and resisted, castiga- 
tion, and after apologizing for the objectionable lan- 
guage imputed to him asked permission to withdraw 
from the school, the defendant after promising not to 
strike him, “ afterward struck him, in the face, three 
licks with his fist, and hit him several licks over the 
head with the butt end of the switch.’’ From these 
blows the eye of the young man was “ considerably 
swollen,” and was ‘“ closed for several days.’”’ Theat 
tending physician testified that there were “ marks on 
his head, make by a stick, in his opinion.’ One wit- 
hess asserts that the defendant declared he “would 
conquer him [Crowder] or kill him.” All the wit 
nesses for the State say that the defendant was appar. 
eutly very angry all the time, and was very much éx- 
cited; and, after he got through whipping Crowder, be 
remarked, in an excited, angry voice, in the presence 
of the school, and others, that he ‘‘ could whip any 
man in China Grove beat!” From this unseemly con 
duct on the part of one whose duty it was to set agood 
example of self-restraint and gentlemanly deportment 
to his pupils, there was ample room for the inference 
of legal malice, in connection with unreasonable and 
immoderate correction. Nor was the limb of a treeof 
the size indicated by the evidence, nor a clinched fist, 
applied in bruising the pupil’s eye, after the manner of 
a prize-fighter, a proper instrument of correction to be 
used on such an occasion. 

The conviction must accordingly be sustained, with 
out assuming any jurisdiction to review the curredl 
ness of the judge’s finding on the facts. 


Affirmed. 


———__>—__——_- 


NEW YORK COURT OF APPEALS AB 
STRACTS. 


AGENCY—RATIFICATION.—Where a lease is executed 
by an unauthorized agent, the principal, by accepting 
the rent for five years without objection and permitting 
the tenants to make alterations, ratifies the acts of her 
agent, and waives any right to disaffirm upon jo 
ground. Hoyt v. Thompson’s Ex’r, 19 N. y. 2; 
Alexander v. Jones, 64 Iowa, 207; Heyn v. O’Hagets 
60 Mich. 150; 2 Greenl. v.v., $8 66, 67. Second Division, 
Feb. 25, 1890. Clark v. Hyatt; Hyatt v. Clark. Opit- 
ion by Vann, J. Affirming 55 N. Y. Super. Ct. % 
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APPEAL— REVIEW — ADMISSIONS IN PLEADINGS.— 
Where a case on appeal contains only a portion of the 
evidence, it cannot be successfully claimed that a cer- 
tain fact admitted by the pleadings did not in truth 
exist, merely because it did not happen to appear in 
the case. Second Division, Feb. 25, 1890. Sweet v. 
Morrison. Opinion per Curiam. 


BANKS—COLLECTION—MISTAKE.—(1) A check drawn 
on plaintiff was indorsed, “ For collection,” and handed 
defendant to be collected. The same day, defendant's 
agent indorsed it in his own name, and presented it to 
plaintiff, and received the mouey, which was delivered 
by defendant to the party from whom it received the 
check. It was subsequently discovered that the check 
had been raised before it came to the hands of defend- 
aut’s correspondent. Held, that defendant was not 
liable to plaintiff as for money paid under mistake; 
aud that the indorsement by the agent, appearing to 
have been made individual, could not be treated as 
that of defendant. (2) An allegation that the check, 
properly indorsed, was presented to plaintiff by D., as 
agent of defendant, was not a charge that defendant 
indorsed the check. Slocum v. Clark, 2 Hill, 475; 
Clark v. Dillon, 97 N. Y. 370. Second Division, Feb. 
%, 1890. National City Bank of Brooklyn v. Westcott. 
Opinion by Bradley, J. Reversing 43 Hun, 637. 


DEPOSIT OF COLLATERAL — NEGLIGENCE. — 
(l) Where a bank receives from a customer bonds and 
other securities as collateral security for loans and dis- 
counts, the bank is not a gratuitous bailee, but is li- 
able for the want of ordinary and reasonable care in 
the custody of such securities, which liability con- 
tinues until the securities are redelivered to the owner. 
Pattison v. Bank, 80 N. Y. 82. (2) In an action to re- 
cover securities so deposited with a bank, it appeared 
that securities so held were ordinarily kept in a safe 
having a lock whose combination was known only to 
the president and cashier, and that some time after 
plaintiff had demanded the return of his securities, 
and been informed that they could not be found, the 
cashier was alleged to be a defaulter, aud removed from 
office. All the officers of the bank, except the cashier, 
who was not a witness, testified that they did not know 
where the securities were kept, and had not abstracted 
them. It further appeared that no record or account 
was ever kept of such securities, as was done in the 
case of property belonging to the bank, and no exam- 
ination in relation thereto was made, except once in 
sixmonths. Held, that the evidence shows a want of 
ordinary and reasonable care on the part of the bank 
in regard to such securities. Feb. 25, 1890. Ouderkirk 
v. Central Nat. Bank. Opinion by Ruger, C. J. Affirm- 
ing 4 N. Y. Supp. 734. 


DAMAGES— BY ELEVATED RAILROADS — ABUTTING 
PROPERTY.—In an action against an elevated railroad 
company to recover damages for the maintenance of 
its railroad in front of plaintiff's premises, an instruc- 
tion that, in estimating the damages caused by the in- 
terference with the light, air and access appurtenant 
to the premises, *‘ the jury may take into considera- 
tion any benefits peculiar to plaintiff's house which 
have arisen by the construction of the road, as shown 
by the evidence,” is not in conflict with the Laws of 
New York, 1850, chapter 140, section 16, and Laws of 
1875, chapter 606, section 20, providing that in deter- 
mining the amount of compensation for lands taken, no 
allowance shall be made on account of the benefits de- 
tived from the construction of the road. The principle 
upon which compensation is to be made to the owner 
of lands taken by proceedings under the General Rail- 
toad Law has heen frequently considered by the courts 
of this State ; and the rule is now established that such 
Owner is to receive, first, the full value of the land 

+ and, second, wherea part only of land is taken, 








a fair and adequate compensation for all injury to the 
residue sustained, or to be sustained, by the construc- 
tion and operation of the railroad. Railroad Co. v. Lee, 
13 Barb. 169; In re Utica R. Co., 56 id. 456; In re Pros- 
pect Park & C. I. R. Co., 13 Hun, 345; In re New York 
C. & H. R. R. Co., 15 id. 63; In re New York, L. & W. 
R. Co., 29 id. 1; 2 N. Y¥. Supp. 478; Henderson v. 
Railroad Co., 78 N. Y. 423. The first element in the 
award represents the compensation for land which the 
railroad takes, and to which it acquires title. The sec- 
ond element represents damages which are the result 
or consequences of the construction of the road upon 
property not taken, and which the owner still retains. 
Such damages are wholly consequential, and to ascer- 
tain them, necessarily involves an inquiry into the 
effect of the road upon the property, and a considera- 
tion of all the advantages and disadvantages resulting, 
and to result, therefrom. Lewis Em. Dom., § 471. 
Where part of a tract is taken, just compensation 
would therefore consist of the value of the part taken, 
and damages to the remainder, less any special benefits 
to such remainder by reason of the taking and use of 
the part fur the purpose proposed. In this rule, thus 
settled in this State, and which controls all awards for 
taking of land under the General Railroad Act, is to 
be fuund the true application of the statutory provis- 
ion which forbids deductions and allowances to be 
made by commissioners for any real or supposed bene- 
fits which the parties interested may derive from the 
construction of the railroad. Whatever land is taken 
must be paid for by the railroad company at its full 
market value; aud from such value no deduction can 
be made, although the remainder of the land-owner’s 
property may be largely enhanced in value as a re- 
sult of the operation of the railroad. But in consider- 
ing the question of damages to the remainder of the 
land not taken, the commissioner must consider the 
effect of the road upon the whole of that remainder, 
its advantages and disadvantages, benefits and inju- 
ries; and, if the result is beneficial, there is no dam- 
age, and nothing can be awarded. The rule established 
under the General Railroad Law must govern and con- 
trol awards made under the Rapid Transit Act. The 
last-named act confers upon corporations formed 
thereunder the power to acquire property for railroad 
purposes; and the statutory proceedings prescribed are 
substantially the same as those under the General 
Railroad Act; and no reason is apparent why the 
same rule should not apply to proceedings under both 
acts. This court has decided that owners of land abut- 
ting upon public streets have easements therein for in- 
gress and egress to and from their premises, and for 
the free circulation of light and air to their property; 
which easements are interests in real estate, and cou- 
stitute property, within the meaning of that term as 
used in the Constitution. The easement is the prop- 
erty taken by the railroad company. But in estimat- 
ing its value it is impossible to consider it as a piece of 
property, separate and distinct from the land to which 
it is appurteuant; and the right of the property owner 
to compensation is measured, not by the value of the 
easement in the street separate from his abutting 
property, but by the damages which the abutting prop- 
erty sustains as a result or consequence of the loss of 
the easement. It follows that in making an award to 
a party situated as the plaintiff was with reference to 
the defendants’ railroad, there would be no compensa- 
tion for property taken beyond a nominal sum, and 
that his right to recover would rest chiefly upon proof 
of consequential damages. An estimate of such dam- 
ages, as I have already shown, involves an inquiry into 
the effect of the railroad upon the whole property and 
a consideration of all its advantages and disadvan- 
tages. If the rental value of the whole building was 
shown to have been diminished, there was injury, for 
which plaintiff was entitled to recover; but if the di- 
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minished rental value of the upper floors was equalled 
or overcome by increased rental value in the store, 
then there was no injury, and no basis for a recovery 
of substantial damages against the defendants. While 
the precise question presented by the exception in this 
case has not heretofore been decided in this court, it is 
covered by the decisions under the General Railroad 
Law which have been cited; and the rule established 
by those decisions has recently been applied in the sec- 
ond judicial department to the case of an elevated rail- 
road. In re Brooklyn El. R. Co., 8 N. Y. Supp. 78; 
Drucker v. Railway Co., 106 N. Y. 157. The question 
whether, in awarding damages flowing from the con- 
struction of a railroad, its injurious effect upon a part 
of a residue of a tract of land could alone be con- 
sidered, has been expressly decided in Illinois. Page 
v. Railroad Co., 70 Ill. 824. That case was an assess- 
ment of damages for a right of way across a tract of 
forty acres of land. Compensation was awarded for 
the part taken, but, the evidence showing that the 
residue of the tract would be enhanced in value by the 
construction and operation of the road, no consequen- 
tial damages were allowed to the land-owner. The 
owner claimed that a strip of land next to the ruilroad 
was lessened in value by the proximity of the road. 
The constitutional provision in Illinois relating to the 
taking of property for public use is the same as our 
own, and the statute under which the assessment was 
made provided that benefits should not be set off 
against or deducted from compensation. The award 
was sustained on appeal; the court holding that ‘it 
was not the damages to a strip of land lying within a 
limited number of feet of the road-bed that the jury 
were required to assess, but the damages, if any, to the 
entire tract; ’’ that the effect of the road upon a part 
of the tract was not to be considered, but upon the 
whole tract. ‘* This,”’ the court said, *‘is not deduct- 
ing benefits or advantages from damages, but it is as- 
certaining whether there be damages or not.’’ To the 
same effect is the case of Railroad Co. v. Wait, 3 Or, 
91. The statutes we have considered are founded upon 
the provision of the Constitution forbidding the tak- 
ing of private property for public purposes without just 
compensation. Their purpose was to do exact and 
equal justice among all citizens of the State, and to 
award to every one full and fair compensation for all 
property taken for public use, or injured by the erec- 
tion of public improvements. The rule established by 
the courts, and prevailing under the General Railroad 
Law, accomplished in a broad and liberal manner that 
object. The meaning of the expression ‘just com- 
pensation ’’ has not been limited to the value of prop- 
erty actually taken, but has been held to include all 
consequential injuries woich the land-owner may sus- 
tain by reason of depreciation of value in the residue 
of the property by reason of the taking of a part, and 
the construction thereon of the public improvement. 
This rule affords full indemnity to the property owner, 
and leaves him in as good condition as he was before 
the construction of the road. And this is all that any 
citizen has a right to ask. Ifthe rule which the court 
held in this case is to govern awards made against rail- 
road companies when structures are erected in the 
public streets under public authority, when no land is 
taken, and the compensation is confined to injuries 
sustained by abutting property, the companies will be 
compelled, in many instances, to pay where no injury 
has been done, and parties will recover who have sus- 
tained no loss. Such a rule has not, yet received judi- 
cial sanction. The increase of value resulting from the 
growth of public improvements, the construction of 
railroads, and improved means of transit accrues to 
the public benefit generally, and the general apprecia- 
tion of property consequent upon such improvements 
belongs to the property owner, and the railroad com- 


— — a 
ment in the ascertainment of the compensation it must 
pay to the abutting proprietor. But the special ang 
peculiar advantages which property receives from the 
construction and operation of the road, and the logy. 
tion of the stations, are elements which enter 
into the inquiry whether there is injury or not; and 
the jury must consider them, and give to them due 
weight in their verdict. Between this rule and the 
statutory provision quoted there is no conflict. The 
property owner will in every instance receive the “just 
compensation ” which the Constitution secures to him 
for his property which is taken or injured by the raj}. 
road, and the corporation will be compelled to pay 
whenever damages result from the erection of their 
structures and the construction of the road. Second 
Division, March 4, 1890. Newman v. Metropolitan Bl, 
Ry. Co. Opinion by Brown, J. Reversing 45 Hun, 590, 


DoOWER—FOREIGN DIVORCE.—The Revised Statutes 
of New York, page 741, section 8, provides that in case 
of divorce dissolving the marriage contract for the 
**misconduct of the wife, she shall not be endowed.” 
The Code of Civil Procedure of New York, sections 
1759, 1760, provide that where final judgment is rey- 
dered dissolving a marriage in an action brought by 
the husband, the wife shall not be entitled to dower in 
any of his realestate. Held, that as nothing except 
adultery is, in New York, regarded as misconduct 
with reference to the subject of absolute divorce, no 
other misconduct will deprive a wife of dower, even if 
it is the basis of a judgment of divorce lawfully ren- 
dered in another State, unless it expressly appears that 
such judgment has that effect iu the jurisdiction where 
it was rendered. Second Division, Feb. 25, 1890. Van 
Cleaf v. Burns. Opinion by Vann, J.; Follett, C.J, 
dissenting, Reversing 43 Hun, 461. 


FacTorRs AND BROKERS—LARCENY.—(1) A broker 
who, by falsely representing to the consignee of goods 
that he has secured a purchaser therefor, obtains a de- 
livery order on the carrier, giving the consignee a 
memorandum containing the fictitious contract of sale, 
purporting to be on the consignee’s account, and who 
thereafter takes possession of the goods, and stores 
them in his own name, is guilty of a common-law lar 
ceny. The fact that he afterward induces the con- 
signee to give him another delivery order for the goods 
ona warehouseman, in whose warehouse he falsely 
represents the goods to be stored in the consiguee’s 
name, does not change the character of his possession. 
Independently of statute, he can puss no title to the 
goods to another than the alleged purchaser. Kinsey 
v. Leggett, 71 N. Y. 387; Howland v. Woodruff, 60id. 
73; Collins v. Ralli, 20 Hun, 246; affirmed, 85 N. Y. 637; 
Baines v. Swainson, 4 Best & S. 270, distinguished. 
(2) Nor can he pass title to such goods under the Fae- 
tors’ Act (Laws N. Y., 1830, chap. 179), section 3 of 
which provides that ‘every factor * * * intrusted 
with the possession of any bill of lading, custom-house 
permit, or warehouse keeper’s receipt, for the delivery 
of any such merchandise, and every such factor, 
* * * not having the documentary evidence of title, 
who shall be intrusted with the possession of any mer 
chandise for the purpose of sale, or as @ security, 
* * * ghull be deemed to be the true owner,” so far 
as to render valid any contract of sale of the merehan- 
dise made by such factor. This does not apply where 
the goods are obtained by larceny, and the delivery 
order given the broker was not documentary evidence 
of title, nor was he intrusted with possession of the 
goods “for the purpose of sale,” within the meaning 
of the act. Feb. 25, 1890. Soltau v. Gerdau. Opin- 
ion by Earl, J. Affirming 1 N. Y. Supp. 163. 


GUARANTY— CONSIDERATION — PAROL we 
(1) Defendant’s firm secured the services of M. 





pany is not entitled to the couside. ation of that ele- 


their house in China. M. bad incurred an indebted- 
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ness to plaintiffs for which they held bonds as collat- 


eral. To enable M. to keep his contract with his firm, 
defendant wrote plaintiffs a letter, referring to M.’s 
employment, and stating: *‘I will undertake that the 
agreement made by him [M.] to pay a certain amount 
each year shall be carried out until the indebtedness to 
vour firm is liquidated.” Accompanying this letter 
was one from M., also referring to his engagement with 
defendant’s firm, and to ‘the letter inclosed”’ of de- 
fendant, and agreeing to pay $3,000 per annum to liqui- 
date his indebtedness. Upon receiving these letters, 
plaintiffs released the bonds. Held, that defendant’s 
guaranty was supported by a valid consideration, as, 
read together, the letters showed on their face that it 
was given to procure the release of the bonds. (2) It 
was competent to show by parol evidence that both 
letters were inclosed in an envelope, and sent by de- 
fendant to the plaintiffs. Second Division, Feb. 25, 
199. Barney v. Forbes. Opinion by Follett, C. J. 
Affirming 44 Hun, 446. 


INSURANCE —INCUMBRANCE — MISREPRESENTATION. 
~A fire insurance policy expressly stipulated that if 
the property, or any part of it, ‘‘be incumbered, it 
must be so represented to the company in the applica- 
tion; otherwise, the entire policy, and every part of it, 
shall be void.” Held, that an answer, that the prop- 
erty was incumbered “for over $2,000,’" to the ques- 
tion, *‘is there a $1,000 incumbrance?” was not notice 
tothe company that the property was then incum- 
bered for over $5,000, but a misrepresentation which 
avoided the pulicy. Second Division, Feb. 25, 1890. 
Smith v. Agricultural Ins. Co. Opinion by Follett, C. 
J.; Brown, J. dissenting. Reversing 43 Hun, 634. 


LANDLORD AND TENANT—RECOVERY OF POSSESSION. 
—A deed contained a covenant by the grantees to pay 
ayearly rent thereby reserved to the grantor at the 
time and in the manner mentioned. It also provided 
that if the rent should be unpaid for twenty-eight days 
the grantor might “ enter, and there to distrain,”’ and 
by a sale collect the rents and costs. Immediately fol- 
lowing this provision was the final clause, providing 
that “if it should at any time happen that no suffi- 
cient distress can be found upon the premises to satisfy 
such rent, * * * or if either of the covenants and 
conditions hereinbefore contained * * * shall not 
be fulfilled and kept, or shall be brokeu, that then, and 
iv each and every such case,’’ the grantor or his suc- 
cessors might re-enter and re-enjoy the premises, etc. 
Held, that the right to re-enter for non-payment of 
rent was entirely distinct from the stipulation giving 
that right in case of a failure of distress; and that 
upon six months’ rent becoming due, the Code of Civil 
Procedure of New York, section 1504, providing that 
“when six months’ rent or more is in arrear upon a 
grant reserving rent, * * * and the grantor 
* * * has a subsisting right by law to re-enter for 
the failure to pay the rent, he may maintain an action 
to recover the pruperty granted or demised, without 
any demand of the rent. in arrear, or re-entry on the 
property,’’ became applicable. Van Rensselaer v. Sny- 
der, 13 N. Y. 299; Van Rensselaer v. Slingerland, 26 id. 
580, 585; Van Rensselaer v. Ball, 19 id. 100; Van Rens- 
selaer v. Jewett, 2 id. 141; Snyder’s Case, 13 id. 299; 
Slingerland’s Case, 26 id. 580; Hosford v. Ballard, 39 id. 
M7, 152; Van Rensselaer v. Dennison, 35 id. 393; Cru- 
ger v. McLaury, 41 id. 219; Keeler v. Davis, 5 Duer, 
5%. Second Division, Feb. 25, 1890." Martin v. Rector. 
Opinion by Vann, J. Reversing 43 Hun, 371. 


MORTGAGES—PROPERTY COVERED—EVIDENCE. — (1) 
In an action to foreclose a mortgage given by defend- 
ant to F., and subsequently assigned to plaintiff, the 
issue raised by the pleadings was whether five acres of 
the land described in the mortgage had been released 
therefrom. After plaintiff had introduced the mort- 











gage, and the several assignments thereof, defendant 
was permitted to show, without objection, that the 
mortgaged premises were conveyed to him by F , $500 
of price being paid in cash, and the balance secured by 
the mortgage in question; that at the same time F.- 
released the five acres from the mortgage; and that 
then defendant conveyed jthe same to S., who paid 
therefor $150, which went to make up the $500 re- 
ceived by F. Held, that the parties had evidently 
ignored the issue raised by pleadings, and by mutual 
assent tried the issue whether the five acres had ever 
been subject to the mortgage; and that a finding that 
they had not would not be disturbed. 
put to S. as to whether the execution and delivery of 
the deeds were simultaneous acts, made at the same 
time and place, and one and the same transaction, 
was objected to as calling for a conclusion. Held, that 
there was no error in overruling the objection, the 
witness having previously testified to every fact con- 
tained in the question without objection. 
mortgage was never a lien on the five acres, the rights 
of the parties are in no wise affected by the recording 
acts. 
nant of warranty of quiet enjoyment, the grantor had 
an interest to protect as against the mortgage, and 
could avail himself of the defense that the tract was 
not included in the mortgage. 
25, 1890. Freur v. Sweet. 
lett, C. J., and Vann, J., dissenting. Affirming 42 
Hun, 657. 


(2) A question 


(3) As the 


(4) The deed to the five acres containing a cove- 


Second Division, Feb. 
Opinion by Potter, J. Fol- 


MUNICIPAL CORPORATIONS — ACTIONS — CosTs.—(1) 


The statutes of New York do not empower a munici- 
pal corporation, either expressly or by implication, to 
borrow money to defray the expenses of a suit insti- 
tuted in its behalf. 
nicipal corporations to “ raise’? money for prosecuting 
and defending such suits as they may deem necessary, 
and for other municipal purposes, mean that money is 
to be raised by taxation, and not by borrowing. Stet- 
son v. Kempton, 13 Mass. 271; Frost v. Inhabitants of 


(2) The statutes authorizing mu- 


Belmont, 6 Allen, 152; Claflin v. Inhabitants of Hop- 


kinton, 4 Gray, 502; Minot v. Inhabitants of West 
Roxbury, 112 Mass. 1; Mead v. Acton, 189 id. 341; 


Hanger v. City of Des Moines, 52 lowa, 193; Minot v. 


Inhabitants of West Roxbury, supra; Anthony v. In- 


habitants of Adams, 1 Metc. 284; Parsons v. Inhabit- 


ants of Goshen, 11 Pick. 396; Lemon v. City of New- 


ton, 134 Mass. 476; Cornell v. Town of Guilford, 1 
Denio, 510; Board v. Ellis, 59 N. Y. 620; Town of 
Hackettstown v. Swackhamer, 37 N. J. Law, 191; 
Ketchum v. City of Buffalo, 14 N. Y. 356; Starin v. 
Town of Genoa, 23 id. 489; Parker v. Board, 106 1d. 


392; Mayor v. Ray, 19 Wall. 468; McDonald v. Mayor, 


68 N. Y. 23; Dickinson v. City of Poughkeepsie, 75 id. 
65. Feb. 25, 1890. Wellsv. Town of Salina. Opinion 
by Earl, J. Reversing 49 Hun, 610. 


NEGLIGENCE—DANGEROUS PREMISES—TRESPASSERS. 
—A boy was found drowned in a hole caused by the 
pressure of sewerage from an adjoining sewer. The 
hole was on private land, about sixty feet from the 
street, and separated therefrom by an embankment, 
faced with a wall, upon which wasafence. There was 
nothing to show but that the sewer had been con- 
structed with the consent of the owner of the land, or 
that any objection had been made to its location or 
maintenance. Held, that it was not a nuisance as to 
deceased; and that the facts that one of the bars of 
the fence was down at the point where he entered tne 
premises, and that for about ten feet in the direcvion 
of the hole there appeared to he a trail or path, indi- 
cating that others had been accustomed to walk over 
the land, did not render the city chargeable with neg- 
ligence in permitting the hole to remain. Second Di- 
vision, Feb. 25, 1890. Murphy v. City of Brooklyn. 
Opinion by Parker, J. 
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STREET RAILROADS—CARRIERS—PROVINCE OF JURY. 
—A passenger on a crowded horse-car of defendant's 
gave up his seat to his wife, who, by reason of an in- 
jury, was unable to stand, and sought a place on the 
front platform, where he stood with one foot on the 
step, and holding on to the rail of the dasher with his 
right hand. The pressure of the crowd broke his hold, 
and he fell under the car, and was injured. Held, that 
whether defendant negligently caused the injury, and 
whether the passenger negligently contributed to his 
own injury, were questions of fact for a jury. Second 
Division, Feb. 25, 1890. Lehrv. Steinway & H. P. R. 
Co. Opinion by Follett, C. J. Affirming 44 Hun, 627. 


COURT OF APPEALS DECISIONS. 


he following decisions were handed down Tues- 
day, April 22, 1890: 


FIRST DIVISION. 

Motion to amend remittitur granted without costs 
-—In re will of Edward D. Hesdra, deceased. Mo- 
tion to extend time granted, limit of extension to be 
determined on the argument — Hudson River Tele- 
phone Company, respondent, v. Watervliet Turnpike 
and Railroad Company, appellant. —— Motion to put 
on calendar and prefer. Motion granted and case put 
on calendar for first Tuesday of the next term—Hiram 
Gilmore, respondent, v. City of Utica and others, ap- 
pellants. —— Motion to dismiss. Appeal dismissed 
with costs—In re will of Winfred Austin, deceased. 
—-Motion to open default. Order of April 1, 1890, 
which dismissed the appeal for failure to file a return, 
vacated, with $10 costs, and the court below requested 
to return the remittitur to this court—Frank B. Hodg- 
kins, respondent, v. Sarah F. Mead, appellant.——Mo- 
tion toamend record. Ordered that the respondent 
have leave to file with the clerk, and that he insert in 
the record herein the appellant’s stipulation for judg- 
ment absolute in the event of an affirmance by this 
court of the judgment of the General Term appealed 
from. Also ordered that judgment absolute be en- 
tered under such stipulation in this action in favor of 
the defendant and against the plaintiff, with costs of 
the action—Mary A. P. Tucker, appellant, v. Cornelia 
Gilman, respondent. —— Motion to revive and con- 
tinue. Motion granted -- Henry R. Pierson, receiver, 
etc., v. Justine M. Cronk, administrator.—Motion to 
put on calendar granted—Ellen Hogan, executrix, ap- 
pellant, v. John H. Riker and others, respondents.— 
Motion to advance granted — Sherman S. Rogers, re- 
spondent, v. Common Council of City of Buffalo, ap- 
pellants.—Motion for judgment. Appeal dismissed 
without costs and the case remitted to the General 
Term to be heard on the amended record—John Peter- 
son, appellant, v. John Swan, respondent.—— Motion 
for leave to file jundertaking. Granted without costs 
—Wnm. F. Lett, appellant, v. Guardian Fire Insurance 
Company, respondent. 


SECOND DIVISION. 


Motion for reargument denied with $10 costs — Vin- 
cent Barker, appellant, v. Neils Poulson and another, 
respondents.——Motion for reargument denied with 
$10 custs—Joseph Smith, respondent, v. New York 
Central and Hudson River Railroad Company, appel- 
lant.——Judgment reversed, new trial granted, costs 
to abide event—Jane McKeuzie and another, execu- 
tors, respondents, v. Charles Harrison and another, 
appellants.——Order affirmed and judgment absolute 
rendered against appellant with costs — Garret M. 
Clute, appellant, v. New York Central and Hudson 





River Railroad Company, respondent.— Judgment | 


. <= 
reversed, new trial granted, costs to the appellant, yp. 
léss within thirty days the plaintiff stipulates to 
modify the judgment by deducting therefrom ¢ 
that being the amount of the costs of General Term, 
and the further sum of $1,000, with interest 4 
from July 1, 1882, to the date of entry of the j 
ment, together with any other sum paid by Gruennold 
to Baker, whether for principal or interest, prior to 
July 20, 1883, for which he was not credited by the 
trial court, in which event the judgment as modified 
is affirmed with costs of this court to the appellant — 
Lewis B. Crane, respondent, v. George Gruen 
appellant.—Judgment affirmed with costs — Bligg. 
beth Porter, respondent, v. Metropolitan Elevated 
Railway Company, appellant.—— Judgment affirmed 
with costs—Thomas Brickell, appellant, v. New York 
Central and Hudson River Railroad Company, rm 
spondent.— Judgment affirmed with costs — Henry 
Hale, respondent, v. Brooklyn Life Lusurance Com. 
pany, appellant. 


CORRESPONDENCE. 


Mr. MACKLIN EXPLAINs. 
Editor of the Albany Law Journal: 


I have no special desire to continue the discussion ag 
to any mode of relief to the Court of Appeals or to 
trouble you with any further communications. 

In your criticism however of my communication 
sent March 22, last, in the issue of April 5 inust., you 
do me the injustice of intimating that if I had been a 
reader of the JOURNAL I would not have used the lan- 
guage I did. I assure you that I have read it since it 
was first published. It was for this reason that I felt 
in common with many members of the bar in this 
city, astonishment that the leading law journal of this 
country whose opinions are in most instances con- 
curred in, should publish ‘in an editorial,” in its issue 
of March 15, discussing the best mode of affording re- 
lief to the Court of Appeals, what might be considered 
its opinion of the courts of this city, that they are 
creatures of a political organization. It was thought 
that your remarks might be so construed and believed 
to be true. Hence my calling your attention to them. 
I did not and do not wish to pose as a self-constituted 
defender of any court. I only wish to add in conelu- 
sion that it was hardly fair to criticise a communica 
tion which you declined to publish. 

1 trust that you will give this letter a place in your 
columus. 

Yours, etc., 
Joun J. MACKLIN. 

New Yorks, April 15, 1890. 


————_—__>—_————— 


NEW BOOKS AND NEW EDITIONS. 


24 ABBoTT’s New Cases. Nos. 1 AND 2. 
New cases selected and annotated for their immediate use 
fulness in Practice, Pleading, Evidence and Conveyance 
ing. ByAustin Abbott, author of Trial Evidence, Trial 
Briefs, etc. 

We have had frequent occasion to speak in praise of 
this most valuable series. They are indispensable to 
the New York practitioner, giving as they do not ouly 
valuable and exhaustive notes, but in addition thereto 
a digest of all points of law and practice contained in 
the statutes and reports of New York issued during the 
period covered by the volumes. The present number 
contains notes on Employee’s Separate Rights: Times 
and Incidence of Taxation; Power of Court after Ap 
peal, and Liabilities for Injury to Person. 
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CURRENT TOPICS. 
OW that the Assembly committee, by a not very 
decisive majority, have acquitted Judge Book- 


staver of any corrupt intent in the Flack divorce 


business, it would be well if the newspapers would 
drop the matter. Whether the committee are right 
or wrong, impeachment is probably out of the ques- 
tion after such a report, and the sooner the judge 
is allowed to resume his functions without embar- 
rassment or imputation, the better for the cause of 
justice. He has apparently made a clean breast of 
it, and frankly owned to his negligence. He has 
said “‘I didn’t know,” ‘‘I didn’t think” and *I 
forgot.” Well, judges are not to be impeached for 
mere mistakes, for not knowing, or not thinking, or 
forgetting. If they were, the court of -impeach- 
ments would be in constant session. Much less 
is a reputable judge to be impeached for a sin- 
gle negligence of this description, We blame 
the judge principally for taking judicial notice in 
the first place of what was none of his business — of 
the fact that Judge Monell, whose name appeared in 
the papers as attorney for the wife, was general 
counsel for the sheriff. This was no affair of his. 
But having assumed to exercise that unnecessary 
degree of vigilance, he should not have relaxed it. 
That, we think, was the source of his trouble. Be- 
fore this accusation he was of the best repute. It 
would be extremely unjust to subject such a man to 
the degradation of impeachment for a single act of 
mere carelessness or forgetfulness, after such a sub- 
stantial acquittal of corrupt motive, in deference to 
the demands of some newspaper writers who know 
and care nothing about the matter except to keep 
up the sensation. As the matter now stands, Judge 
Bookstaver can continue to discharge the duties of 
his office usefully, and without suspicion of wrong, 
at least among the more reflective and sober classes, 
but if an impeachment is had, although it should 
result in acquittal, his reputation would be more in 
danger of injury. A twenty-year-old boy, fresh 
from college, or “ fresh” without ever having been to 
college, writing for a newspaper, can make as much 
mischief as a small boy shouting ‘a false alarm of 
fire in a crowded theater. Some newspapers, whose 
opinion is worthy of consideration, take ground for 
impeachment, but to them we wouid say that if all 
the evidence has been disclosed, there is no real 
basis for impeachment, and the attempt would ‘be 
futile and injurious. 


It would seem that Mr. G. Washington Moon has 
been testing to its utmost the capacity of our Eng- 
lish brethren to understand a joke. He has uttered a 
novel, entitled “ With All My Worldly Goods I Thee 
Endow.” The Law Journal thus gravely explains 


Vor. 41— No. 18. 





it: ‘‘An exceedingly subtle point has been touched 
on here. In the marriage service of the Church of 
England it is well known that one of the covenants 
into which the bridegroom enters with his bride is 
as follows: ‘ With all my worldly goods I thee en- 
dow, in the name of the Father, and of the Son, and: 
of the Holy Ghost, Amen.’ Mr. Moon contends, 
that as by virtue of this marriage covenant the wife 
becomes one with the husband, and is made his 
partner for life, so the husband, in consideration of 
her becoming his partner, puts into the partnership 
‘all his worldly goods’ for their mutual benefit, and 
as in so doing he declares to his bride that the act 
is an endowment for her, he has no power afterward 
to dispose of the property without his partner’s con- 
sent. The question, it appears, was submitted to 
the archbishops and an eminent Q. C. The former 
pleaded that the Church had. perfect justification for 
her instruction, but the latter characterized the 
clause as a blasphemous lie. Which of these is 
right? Either the Church of England, knowing as 
she does that she has not the support of the law for 
what she states in the endowment clause of the mar- 
riage contract, should strike out of her ritual the 
words which lay her open to the serious charge of 
willfully taking the name of God in vain, and 
teaching the husband to begin his married life by 
lying to his bride; or the law should recognize the 
binding nature of the endowment clause, as much 
as she recognizes the binding nature of the rest of 
the marriage contract; for failing this, the validity 
of the Church of England marriages may gravely 
be called in question, because it is an axiom in law 
that a contract which is not binding in every clause 
is not binding in any clause. Therefore if the en- 
dowment clause be declared void, the whole is void, 
and the marriage ceremony, as performed in the 
Established Chtrch, is a delusion and a snare by 
which every woman who professedly has been ‘ mar- 
ried’ according to its forms, has really been entrap- 
ped into concubinage, for she 1s no wife, and there- 
fore her children are illegitimate, and nine-tenths of 
the titles and inherited estates in England are not 
in the possession of their rightful owners. Those 
who are interested in the point will, in the novel, 
find it fully argued and commented on in the coun- 
sel’s speeches, the judgments (two— the Divisional 
Courts and Court of Appeal), and generally in the 
case of Askwyth v. Askwyth. It seems to us the 
author’s contention cannot be very well upheld, and 
that it will require some clearer indication of hard- 
ship resulting from the present forms to induce any 
change.” This is simply delicious. Our friends 
will allow us to suggest that if the sapient Moon’s 
argument is sound, and the verb ‘endow ” indi- 
cates the conferring of any absolute title, it must in- 
dicate that the husband strips himself of all his 
worldly goods and bestows them all on the wife. 
The phrase does not point to any partnership in the 
goods. Besides, if Mr. Moon is going to be literal, 
he must concede that the phrase is confined to per- 
sonal property — “ goods” does not include lands. 
If it means any thing, or was intended to mean any 
thing — which is doubtful — it probably means that 
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the husband grants ‘‘dower” in his goods. We 
really wish Mr. Moon would not scare people so, 
and give such desperate pulls at the theory of the 
British Constitution and of marriage. He is the 
audacious fellow, we believe, who once jeered at 
Dean Alford’s English. He is a bad, dangerous 
fellow, and ought to be put down. His very name 
is incendiary. In short, we should make him sing, 
parodying the song of Mr. J. Wellington Wells in 
“The Sorcerer: ” 


* My-name is G. Washington Moon, 
I've arrived here a little too soon.” 


The American Law Review is to be credited with a 
new ‘‘ feature ” in legal journalism — a new mouth, 
so to speak. It has revived the swearing parson of 
the time of Fielding. A new contributor, the Rev. 
W. H. Bailey, makes his début in its pages. It is 
noteworthy that he is none of your puritanic pre- 
cisians; he has no narrow prejudice against the 
stage nor against the introduction of familiar refer- 
ences to that place of abode which a merciful Provi- 
dence is reported by some to have prepared for the 
devil and his angels and those bad human beings 
from the beginning predestined, foreordained and 
elected thereunto. He disports himself in a dra- 
matic dialogue between an absent-minded judge 
and a coarse-mouthed sheriff, without much point, 
but with a number of h——s, At first we were in- 
clined to be a little envious of our contemporary on 
account of this novel acquisition, but on reflection 
we are content to give the Review a monopoly of 
him. But we venture to suggest to the reverend 
contributor that it would be more decorous in him 
to drop his h——-s or the ‘‘ Rev.” 


Judge Benedict, in the Brooklyn Union, criticises 
the bill now pending in Congress for the reorgani- 
zation of the Federal courts. He asks, in the first 
place, what becomes of the present Circuit Courts, 
observing that the debate has proceeded on the 
theory that they are abolished, and continuing: 


“And yet it is entirely clear that this bill does not 
abolish the five Circuit Courts of our five districts. 
There is not a word to that effect in the bill; and 
moreover while the bill does provide for the transfer- 
ring from the Circuit Courts to the several District 
Courts of all cases of original jurisdiction, it makes no 
provision at all for the appeal cases which are now 
pending in the Circuit Courts. Either therefore all 
the cases now pending on appeal in our five Circuit 
Courts are left in the air, or the courts are still left in 
existence. 

“It is certainly not too much to say that such a re- 
sult proves careless legislation. Such a vital question 
as whether the fifty-eight Circuit Courts of the various 
districts are to be abolished or not ought to have been 
determined by language clear and unmistakable. 

** But aside from the question of the present Circuit 
Courts, the mode in which this bill sets up its new 
Circuit Court evinces similar carelessness. By this 
bill this new Circuit Court which is (inferentially) set 
up, is to be an appellate court only. It would have 
therefore little use for original process. But it would 
have need of process by which to enforce its final 








———— ——$——a 
judgments and decrees. It would have need of pre. 
cess to enforce the presence of witnesses in all admip. 
alty cases at least, for in them new evidence is admis. 
sible on appeal. And it would need process by whigh 
to enforce its interlocutory orders, as for instance, in 
cases of contempt or in patent causes, where there 
might be a violation of an injunction after & Cause wag 
appealed to the Circuit Court. 

**Now the only provision in the bill as to process js 
the following: ‘ Process shall run and shall be entered 
in the same manner as process of the Circuit Court ag 
now organized, when applicable.’ 

“Here again the difference between one Circuit 
Court in the circuit and a Circuit Court of each dig. 
trict has been lost sight of. Now the Circuit Court of 
the district issues its process which runs through the 
district and is executed by the marshal of the district, 
who is the executive officer of the court. But suppose 
an appeal brought from the District Court of the dis. 
trict of Vermont to this new Circuit Court in the cir. 
cuit, on which the Circuit Court, sitting in New York, 
renders a judgment. How could that judgment be 
enforced against the Vermont debtor? There is no 
process of the Circuit Court for the districts of New 
York, as now organized, by which that debtor could 
be reached. And while the framers of the Dill seem 
tu have had some vague idea of the difficulty in this 
direction, by their use of the words ‘ when applicable,’ 
they have made no provision whatever for the cases 
when the process of the Circuit Court as now organ- 
ized is not applicable. 

* Asit is now, the Circuit Court being a court of the 
district, the final process of that court runs through 
the district. When the Circuit Court is a court in the 
circuit, is its final process to run through the circuit? 
Or is it intended to have it run only in the district in 
which the cause was begun? Nothing is said on the 
point and it does not seem to have been consid- 
ered.” ’ 

“So too with reference to the lien of judgments. 
Now the judgment of a Circuit Court of the districtis 
a lien ou real estate in the district and by statute 
througbout the State. Any one buying land in this 
district can go to the office of the clerk of the Circuit 
Court of this district and find out whether any judg- 
ment is alien onit. But how is it ander the newsys 
tem? Is it intended that the judgments of the Circuit 
Court shall be liens on real estate throughout the cir 
cuit? It that case no one could buy land in Vermont 
or Connecticut without sending to New York to have 
a search made for judgments of the Circuit Court. Or 
is it intended that the judgments shall be liens only in 
the district where the suit was begun? But why ask 
such questions? The whole watter has been entirely 
overlooked.”’ 


These are certainly very serious considerations, 
and it would be well enough to have the bill sub- 
jected to a revision by a competent commission. 


‘The Trial of Jesus, From a Lawyer's View,” bY 
C. H. Blackburn, a pamphlet published by Robert 
Clark & Co., of Cincinnati, is an interesting expo 
ure of the illegality and irregularity of the proceed- 
ings of the most important trial in all history. Mr. 
Blackburn demonstrates his proposition. The trial 
of our Saviour was little better than assassination 
or lynching. The same opinion was substantially 
expressed in an elaborate article in 36 ALBANY Law 
JouRNAL, 384, and by Dr. Battle, of North Caro- 
tina, in a recent pamphlet on trials described in the 
New Testament, 
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Mr. David Dudley Field sends us a pamphlet, 
entitled “Some Reprehensible Practices of Ameri- 
can Government,” constituting number eight of the 
“Reform Club Series.” We have read it with all 
the interest that one who dissents from almost every 
proposition of the author can be supposed to take 
jn it, It is not in our line nor in that of our readers, 
But we may be allowed to observe that Mr. Field is 
quite mistaken in supposing that ‘‘ ‘ practical poli- 
tician’ is a new phrase, growing out of the ‘spoils 
system.’” On the contrary, we find ourselves rather 
more in harmony with our wise and venerable friend 
on the subject of codification. 


——_>—__——— 


NOTES OF CASES. 

N Pinkerton v. Verberg, Supreme Court of Michi- 
| gan, December 28, 1889, it was held that the 
fact that a woman has the reputation of being a 
street-walker, and that the officer knows of her repu- 
tation, and believes her to be plying her vocation, 
does not justify his arresting her without a warrant 
while she is walking along the street doing nothing 
toindicate such a purpose, The court said: ‘‘If 
persons can be restrained of their liberty and as- 
saulted and imprisoned under such circumstances, 
without complaint or warrant, then there is nolimit 
to the power of a police officer. Personal liberty, 
which is guaranteed to every citizen under our Con- 
stitution and laws, consists of the right of locomo- 
tion — to go where one pleases, and when, and to 
do that which may lead to one’s business or pleas- 
ure, only so far restrained as the rights of others 
may make it necessary for the welfare of all other 
citizens. One may travel along the public high- 
ways or in public places; and while conducting 
themselves in a decent and orderly manner, dis- 
turbing no other, and interfering with the rights of 
no other citizens, there they will be protected un- 
der the law, not only in their persons, but in their 
safe conduct. The Constitution and the laws are 
framed for the public good, and the protection of 
all citizens, from the highest to the lowest; and no 
one may be restrained of his liberty unless he has 
transgressed some law. Any law which would 
place the keeping and safe conduct of another in 
the hands of even a conservator of the peace, unless 
for some breach of the peace committed in his pres- 
ence, or upon suspicion of felony, would be most 
oppressive and unjust, and destroy all the rights 
which our Constitution guarantees. These are 
rights which existed long before our Constitution, 
and we have taken just pride in their maintenance, 
making them a part of the fundamental law of the 
land. Whatever the charter and ordinances of the 
city of Kalamazoo may provide, no police officer or 
other conservator of the peace can constitutionally 
be clothed with such power as was attempted to be 
exercised here. No disorderly conduct, no breach 
of the peace committed in the presence of the offi- 
eer, no suspicion of felony—and yet, under the 
charge of the court which counsel seek to maintain 


here, @ woman may, simply upon suspicion that she 
may commit an act which at most would only 
amount to a misdemeanor, be assaulted and impris- 
oned, if the officer had good reason to believe, and 
does believe, that she is plying her vocation in such 
a manner that it will result in an offense. No more 
dangerous doctrine could be laid down, It is a 
doctrine which, if upheld, would place even the 
most respectable lady in the land under the surveil- 
lance of policemen, and give them authority to ar- 
rest and imprison upon mere suspicion of an offense, 
however insignificant; and if carried to the extent 
contained in the charge of the Circuit judge, it 
would not matter how undeserved the bad character 
or reputation of such person might be. If idle gos- 
sip is once set afloat, reflecting upon the character 
and reputation of the most virtuous woman, and 
that gossip once comes to the ears of the police ~ 
officer, he may act upon it, and be led to believe 
that the woman is upon the street intending to ply 
her vocation as a street-walker or common prosti- 
tute, and at once, without the formality of com- 
plaint or warrant, place her under arrest and con- 
vey her to jail. The law has more regard for the 
liberty of the citizen, and there is a more decent 
and orderly manner of enforcing the law for the 
public good. The officer had no right to arrest the 
plaintiff, without warrant, upon mere suspicion that 
she was upon the street for the purpose of plying 
her vocation as a common prostitute, even under 
the provisions of the city ordinance. Our statute 
gives no such right, ana at the common law no such 
right existed. Suspicion that a party has on a for- 
mer occasion committed a misdemeanor is no justi- 
fication for giving him in charge of a constable with- 
out a justice’s warrant; and there is no distinction 
in this respect between one kind of misdemeanor 
and another. 1 Archb. Crim. Pr. & Pl. 103, note 1; 
2 Hale P. C. 89. An arrest for misdemeanor, with- 
out a warrant, by one who does not see the offense 
committed, is illegal. In People v. Pratt, 22 Hun, 
300, it was held that an officer had no authority to 
arrest, without warrant, a common prostitute, unless 
disorderly conduct is committed in his presence. It 
is true that an officer, as a conservator of the peace, 
may arrest street-walkers or common prostitutes 
who are on the street plying their vocation, but a 
mere suspicion that they are doing so, where there 
is no act indicating that the party is there for that 
purpose, will not justify the arrest without warrant. 
In Sarah Way’s Case, 41 Mich, 304, Mr. Justice Camp- 
bell, speaking upon the subject of arrest without 
warrant, says: ‘It must not be forgotten that there 
can be no arrest without due process.of law. An 
arrest without warrant has never been lawful, ex- 
cept in those cases where the public security re- 
quires it, and this has only been recognized in fel- 
ony and in breaches of the peace committed in 
presence of the officer. Quinn v. Heisel, 40 Mich. 
576, and Drennan v. People, 10 id. 169.” 


In Terre Haute & 1. R. Co. v. Clem, Supreme Court 





of Indiana, March 19, 1890, in an action against a 
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railroad compan y for inj a ry caused by neglige nee in | 


the construction of its road, held that evidence that 
after the accident the company changed and re- 
paired its road is inadmissible to show negligence. 
Elliott, J., said: ‘* This question was carefully con- 
sidered by the Supreme Court of Minnesota in the 
case of Morse v. Railway Co., 30 Minn. 465, and 
three of the earlier decisions of that court were 
overruled. * * * The authorities are collected 
und discussed in the case of Walley v. Carpet Co., 
51 Conn. 524. * * * The question received con- 
sideration in the very recent case of Jodges v. Per- 
cival (Ill.). * * * The rule asserted in the cases 
from which we have quoted is declared in many 
other cases. Dougan v. Transportation Co., 56 
N. Y. 1; Baird v. Daly, 68 id. 547; Dale v. Rail- 
road Co., 73 id. 471; Salters v. Canal Co., 3 Hun, 
*338; Payne v. Railroad Co., 9 id. 526; Cramer v. 
Burlington, 45 Iowa, 627; Hudson v. Railroad Oo., 
59 id. 581; Ely v. Railroad Co., 77 Mo. 34. The 
rule stated and enforced in the cases referred to is 
the only one that can be defended on principle. To 
declare the evidence competent is to offer an induce- 
ment to omit the use of such care as the new infor- 
mation may suggest, and to deter persons from 
doing what the new experience informs them may 
be done to prevent the possibility of future acci- 
dents. The effect of declaring such evidence com- 
petent is to inform a defendant that if he makes 
changes or repairs he does it under penalty, for if 
the evidence is competent, it operates as a confes- 
sion that he was guilty of a prior wrong. If it is 
competent, then it would be the duty of the court 
to charge the jury that they must regard the mak- 
ing of subsequent repairs as evidence of antecedent 
negligence, and this certainly would violate settled 
principles; for it is what occurs prior to the ac- 
tion, and not what happens afterward, that deter- 
mines whether there has or has not been a culpable 
breach of duty. If, for example, the owner of a mill 
or factory repairs or improves after an accident has 
happened, so as to prevent the possibility of future 
accidents, the just inference is, not that he was pre- 
viously guilty of negligence, but that prompted by 
humane motives, and influenced by the new infor- 
mation supplied by the fact that an accident has 
happened, he has exerted extraordinary care and 
taken such precautionary measures as render it im- 
possible that any one should be injured in the fu- 
ture. It is unjustly reversing the presumption to 
hold that such an owner improves or repairs be- 
cause he was at some time anterior to the time of 
making the improvements or repairs guilty of an 
actionable wrong. True policy and sound reason 
require that men should be encouraged to improve 
or repair, and not be deterred from it by the fear 
that if they do so, their acts will be construed into 
an admission that they had been wrong-doers, A 
rule which so operates as to deter men from _profit- 
ing by experience, and availing themselves of new 
information, has nothing to commend it, for it is 
neither expedient nor just. Accidents do happen 
despite the utmost care and diligence, but, with 
very rare exceptions, the happening of an accident 








es —s 
doves not of itself supply grounds of inferring negli. 
gence. It iscommon knowledge that accidents o¢. 
cur which even the highest degree of care cap 
neither anticipate nor prevent; but in cases where 
an extraordinary accident happens, which ordinary 
prudence could not have foreseen or anticj 
neither a natural nor an artificial person is liable for 
a failure to exercise extraordinary care. Railroad 
Co. v. Locke, 112 Ind. 404, The law does not, as g 
general rule, requiré any one to exercise extraordj. 
nary care or vigilance, The question in this case, 
and in all others like it, is whether the defendant, 
prior to the accident, used due care; and whether 
due care was or was not used must be determined 
by the precedent facts and attendant circumstances, 
not from what subsequently occurs. If a person 
does all that is reasonable under the facts as they 
exist and are known at the time of the injury, or at 
some antecedent time, he is not a wrong-doer; for 
no one is bound to anticipate and provide against 
unusual and unexpected accidents. In Lane y, 
Atlantic Works, 111 Mass, 136, it was said: ‘The 
test is to be found in the probable injurious conse- 
quences which were to be anticipated, not in the 
number of subsequent events and agencies which 
might arise.’ Events may cast their shadows be- 
fore, so as to render an act wrong, but they cannot 
cast them backward, over an act not wrong whenit 
was performed, and make it a tortious one. The 
fact that the happening of an accident may convey 
information producing a conviction or belief, that 
had extraordinary precaution been taken, the injury 
would have been prevented, does not legitimately 
tend to prove that ordinary care and vigilance were 
not exercised. All may be done that ordinary care re- 
quires, and yet a person, satisfied by experience that 
a higher degree of care may insure absolute safety, 
may employ extraordinary means to prevent acti- 
dents in the future. In doing this he does what is 
commendable, and certainly he ought not to be re- 
strained or checked by the fear that if he does 
resort to unusual means to insure safety he may be 
treated as one who confesses that he was a wrong- 
doer when the accident occurred. It is unjustly 
burdening one who, influenced by the light supplied 
by events, resorts to greater precautions to insure 
the safety or others.” See notes, 50 Am. Rep. 53; 
57 id. 183. 


AN ITALIAN MURDER TRIAL. 
Anno 1889. 
A* the Como Assizes last September Don Louis Cam- 
muzzi and his wife were tried as principals, and 
one Castiglioni as accessory, to the murder of two 
women. 

Details of the famous “‘ Mystery of Carnago ™ arenot 
to the present purpose. Briefly, one early morning, 
two frightened women leaned out of an upper window 
at Carnago, begging passers-by to come in and see what 
had happened. Two or three entering found the street 
door opened, a bell arranged to sound as it 0 
twisted ont of gear, the key in the lock inside and 
bloody. In the kitchen lay a robust woman of fifty, 
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her head on the hearth, her legs twisted and propped 
against the wall. She had been brained with the tongs, 
which were bent and foul with bluod, and her throat 
cut with a kitchen knife, which lay on the table to- 
gether with a bloody candlestick, remnants of food, 
and three glasses with traces of wine and on one of 
them of blood. A wine bottle lay shattered on the 
floor and some spilled wine. In the parlor beyond the 
hall was the woman’s niece, a girl of thirteen, with 
head almost severed from her body. She had been 
gagged, partly strangled with her own handkerchief, 
and horribly beaten about the head. A bloody walk- 
ing-stick lay by her and an open prayer-book as if 
fallen from her hand. In both rooms were overturned 
furniture and other marks of desperate struggle, and 
in the hands of both women were hairs sticking be- 
tween the fingers.- Both were fully dressed; the elder 
had large gold ear-rings, and in her pocket a gold piece 
and some small money. 

The stairs leading to the bed-rooms above were 
soiled with blood; the rooms had been ransacked, 
presses and drawers forced open and contents thrown 
on the floor; the woman’s will, her bank book show- 
ing deposits of about ten thousand francs, some secu- 
rities, silver plate and other things were on the bed. 
Some trivial articles stained with blood were found in 
a field a thousand feet away, but nothing of value 
known to bein the house was missing,and nothing 
was found in the house not belonging there except a 
cord, such as is worn with eye-glasses, and possibly the 
stick. 

In the court-yard, under the parlor window, were 
mattresses, blankets and sheets, which had been 
thrown from the rooms above. On one sheet was the 
print of a bloody heel. A ladder stood against the win- 
dow with bloody finger-marks along both poles. 

The murdered women had been last seen at half-past 
six the preceding evening, when they came home, the 
bell sounding as they opened and shut the door. Many 
persons passed the house at various hours; people in 
the houses opposite and adjoining went to bed as 
usual; a light was seen abont 8:30 in the chamber, but 
noone saw or heard any thing worth remarking. The 
woman was strong and loud-voiced, reputed suspic- 
ious, fearful of strangers, usually kept her door locked 
by day, closed the house at 7:30 and went to bed at 8. 
All the experts agreed the murders were committed 
before 10 and by at least three persons. 

The women who had given the alarm were two sis. 
ters called the ‘“‘ Sciorine’’ (i. e., signorine, little ladies 
or reduced ladies), now old and poor and ill. They 
lodged on the same floor with the ransacked bed- 
rooms, and said they had made coffee at half-past 6, 
had napped in their chairs till 10 and then gone to bed. 
Twice or perhaps three times in the interval they had 
heard the door-bell sound and once a noise like draw- 
ing @ table up to the fire and distant voices. At some 
time unknown they had been waked by hearing the 
niece cry, ‘Oh! aunt! aunt!” but had thought the 
aunt was beating her,a not uncommon thing. Hear- 
ing nothing more, they had slept till morning, when, 
perceiving the disorder and not seeing their neighbors, 
they called for help. 

In a few minutes an official arrived; later on more 
and higher officials, and in the afternoon the relatives, 
one of whom was detained by the police because of cer- 
tain fresh scratches on his face, which he explained as 
received in hunting, and after inquiries and search of 
his house be was released. The will being read, was 
found impartial, and suspicion of the heirs was aban- 
doned. Later on, the theory of robbery was also drop- 
ped, nothing of value being missing from the house. 
he relatives unanimously declared they suspected 
Cammuzzi of the deed, and this found general cre- 
dence because of an old grudge presently to be stated. 

Cammuzzi was of honored family, a soldier of the 





war for independence and marshal of Carabineers. Re- 
signing after twenty-one years’ service with an excel- 
lent record, he had married and settled at Carnago, 
where he had lived much respected. He was now fifty, 
given to wine, and when under its influence irascible 
and impetuous, but his old comrades and all his friends 
thought him incapable of crime. 

The local authorities deemed the charge incredible, 
but, yielding to popular insistance, arrested him and 
his wife and seized his house. Spots on their clothing, 
walls, door-chain and knives were analyzed, but no 
trace of blood found. The shoes were declared by ex- 
perts not to fit the heel mark on the sheet, still less the 
slippers, which had no nails. The hairs found in the 
victims’ hands were submitted to two sets of experts, 
neither of which would say they belonged to the ac- 
cused. Neither the cane nor the cord was shown to 
be theirs, and the ladder was not identified, while Cas- 
tiglioni, with his mother and son, all deposed that 
they had passed the whole evening, between hours pos- 
sible for the murder, at Cammuzzi’s house. On this 
state of proof the local tribunal discharged the ac- 
cused after a month’s imprisonment. 

At once the community became hysterical. Rumors 
and suspicions flew about. A suspected man leaped 
from a balcony, crying, ‘‘I die innocent,’’ which was 
at least partly false, for he did not die. There was a 
wild tale of armed strangers going about the village 
threatening all who testified against Cammuzzi. A 
witness cut his throat for fear of vengeance, but lived 
to testify with vigor at the trial. Cammuzzi’s barber 
refused to shave him. Inthe language of an official 
report, ‘‘ panic terror reigned.”” The excitement deep- 
ening and widening, reached Milan, and the public 
minister ordered the prosecution to be reopened and 
Castiglioni included. 

On the trial the above facts were shown, with a mass 
of details and circumstances, of which it is enough to 
say that on the whole they made outa strong case of 
suspicion, but the old grudge, which was the supposed 
motive, must now be more fully stated. 

The murdered woman bad been the housekeeper, 
and it was said the mistress, of Cammuzzi’s brother, 
Don Angelo, a priest, who, dying, left her his house 
with its contents and ten thousand francs, to be paid 
by Don Louis, who had always disliked her and re- 
sented her presence in his brother's house. She at once 
put alien on his land to secure payment, which was 
speedily made. But Don Louis was furious, reviling 
his brother’s name and grave and cursing the woman 
with Italian fervor. Many of his words were coarse; 
some, if serious, were deadly. But they were spoken 
openly to casual persons, and no one at the time took 
them seriously. The worst were now three years old, 
though he had said enough within a month to show 
surviving anger. She feared him, spoke of him as her 
enemy, and complained that he passed her without 
salutation, with averted face and ugly looks. Lately 
there had been some civilities. He had spoken pleas- 
antly in passing, his wife had invited a call, the woman 
had sent for a favor and been answered she should have 
twice as much if she would come herself. A week be- 
fore the murder she said to a friend: ‘Do you know 
Don Louis has invited me to his new house. J have not 
gone because they have not first come to mine. If they 
come, we will drink a bottle of the poor priest’s wine.”’ 
But these things look both ways; for they might have 
been contrived to gain admission to the house aud may 
explain her hospitality. 

It may be added that the evening was propitious to 
the murder. Her servant was away, a lodger had just 
left, and three persons living opposite or adjoining her 
house were abseut. Cammuzzi knew of the absence of 
two of them. He did not know that the legacy had 
been deposited in bank. 

_ There was no proof against Castiglioni except his inti- 
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macy with Cammuzzi and his testimony to the alibi; and 
there was no direct proof against Cammuzzi, barring 
an alleged admission in the words ‘I will kill you too,” 
which was possibly a mistake, but in auy case most im- 
probable, and told by «a witness who had given previ- 
ous testimony in Cammuzzi’s favor which he now re- 
tracted. 

On the other hand there was no direct proof in his 
favor, all the witnesses to the alibi being now incompe- 
tent. There was his record, concededly excellent. (His 
wife's was not so good, there having been a scandal be- 
fore her marriage.) There was also the improbability 
that two persons, one of them a woman, sbould at fifty 
suddenly become capable, not merely of doing such a 
bloody deed, but of carrying it out with a cool skill 
professional brigands might envy. Then it did not ap- 
pear that the woman’s relatives knew of the impartial 
will, or were not, some of them, displeased with it, or 
did not wish to anticipate it. And robbery was not 
impossible. She was known to have received ten thou- 
sand francs, suspicious strangers had been seen loiter- 
ing near her house that evening, robberies had oc- 
curred not very far away, and galley-geutry were 
thought to be about. 

The atmosphere of the trial was unfavorable to the 
accused. The witnesses were nearly all adverse and so 
was the immense crowd which packed the hal) and 
almost overpowered the military guard outside. 

The jury on the seventeenth day found both the 
Cammuzzi “guilty without premeditation,” and they 
were sentenced to hard labor for life. Castiglioni was 
acquitted and discharged. 

This was at least illogical. If Castiglioni’s testimony 
was true, the Cammuzzi were innocent; if false, he 
was their accomplice, and every circumstance which 
tended to show Cammuzzi guilty tended also to show 
careful premeditation, for even the use of weapons 
found in the house, which at first looks like impulse, 
was really in line with the astuteness which avoided 
every clew to identity. 

This result leaves some mysteries unsolved: The 
bloody heel which fitted uo shoe or slipper of the Cam- 
muzzi, the hair that was not theirs, the suspicious 
strangers, the ladder—where did it come from? who 
brought it and why? and who went down it with 
bloody hands along the poles? It could not have been 
used for entrance. No one so coming would have been 
received with food and wine, or could have surprised 
two women in different rooms so suddenly that neither 
could give an alarm. Seemingly after the murder the 
mattresses were thrown into the yard that some one 
might jump on to them and fetch a ladder for some one 
else (it may be guessed a woman) who feared to jump; 
but assassins do not carry ladders in their pockets. 
How did he find one which nobody in all that excited 
region even pretended to identify? And why all this 
trouble, delay and risk, when the street door stood 
open with the warning bell detached ? 

The verdict seemed to say: ‘* Somebody killed these 
women; we guess it was you. But as we are not at all 
sure of it, we willsay ‘ without premeditation’ and ac- 
quit Castiglioni.” 

Perhaps this was as near substantial justice as an 
American jury would have come in such a case, but it 
was reached by methods shocking to American no- 
tions of justice, and now, after this long preamble, we 
come to some matters which seemed noteworthy to an 
American lawyer. 

The judge who conducted all the examinations on the 
part of the crown thereby inevitably became a prose- 
cuting official rather than a holder of impartial scales. 
The public minister, who himself acted as attorney- 
general, helped him with a cross-fire of questions at 
critical points, so that there were two prosecutors and 
no arbiter. There was no challenging of jurors; the 
prisoners had apparently no voice in their selection. 








The trial began with an examination of the 
lasting into the third day. If they were not forced to 
criminate themselves, it was not from lack of effort to 
make them. They were told that certain things were 
going to be proved and were required to admit or ex- 
plain them. Their denials were treated as unworthy 
of credit. The judge often contradicted their auswers 
and gave his own version of the facts. Both he andthe 
attorney-general commented injuriously as they went 
along. Traps were set for them; they were badgered 
and lectured. Tbus the judge, demanding of Cap. 
muzzi why he had asked so many questions about the 
murder on the day of its discovery, added that be 
ought (doveva) to have gone himself to find out. Heap. 
swered that he went the next day, and the judge re 
torted: ‘*It was necessary (bisogna) to go the first 
day.”” It is not easy to estimate the effect ofg 
judge's assertions and denunciations in such a case, 
either upon the jury or on the prisoners subjected to 
such an ordeal, especially when interspersed with such 
remarks as “ public opinion is unanimous in accusing 
you,” and such questions as ** but tell me, how comes 
it that public opinion accuses you so insistently?” 

As a whole, the examination suggested unpleasant 
memories of the inquisition, and its method seemed 
more likely to crush the innocent than to catch the 
hardened criminal. 

The prisoners’ counsel made no objection and asked 
no questions, perhaps prudently; but apparently the 
prisoners’ answers would not have been evidence in 
their own favor. 

The matter of the alibi was managed more adroitly 
than fairly. Castiglioni admitted that he had given 
such testimony. It followed that if the Cammuzi 
were guilty he was an accessory. But the testimony, 
and his reassertion of its truth, did not seem to beeri- 
dence in his own favor, nor in Cammuzzi’s, for their 
counsel complained bitterly that Castiglioni had been 
included in this proceeding merely for the purpose of 
silencing bis testimony and that of his motherand son, 
which by Italian law had thereby become inadmissi- 
ble. The jury having acquitted Castiglioni, it follows 
that gross injustice was done the Cammuzzi in depriy- 
ing them of these three witnesses. 

Next after the prisoners’ examination came docu- 
mentary evidence, written opinions from various ex- 
perts, reports from officials, police records and the like. 
Everybody in Italy seems to be on the police books, 
for good or ill, and all sorts of things were proved 
about everybody concerned by these records. In no 
case was the writer produced for cross-examination. 

The court, jury and counsel travelled to Carnago to 
view the locus in quo, finding every thing exactly ason 
that bloody morning except the bodies, which had been 
moved and their positions marked with charcoal. 
They also took the testimony of the two sick old wo- 
men and inspected Cammuzzi's house, about whieh 
some question arose. 

Then came a cloud of witnesses, and one feature of 
their examination had practical merit. At various 
points in their testimony the judge would turn to the 
accused and ask if that was true. Sometimes it would 
be admitted, sometimes explained, sometimes denied. 
Then might follow some such scene as this: “Pris 
oner: It is not true. Witness: It is most true; I 
swear it. Prisoner: And I swear it is most false 
Witness: It is all true, very true; I swear it not only 
on the tomb of my mother, but also on that of thetwo 
victims.”’ 

The great bulk of the testimony was hearsay, some 
times to the second and third and fourth degree, with 
the added enormity that it was often given when pr 
mary evidence was at hand which afterward modified 
or even negatived it. Thus, a witness having testified 
that one Luigi told him Cammuzzi had said so and 80. 
Luigi was called and said he knew it ‘‘ from the ¢com- 
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mon voice.” A priest swore that Magnoni told him 
that the Cammuzzi, the morning after the murder, had 
asked one Combatti who lived under their roof 
whether he had perceived the smell of burning in the 
night. This significant question stood as proved in the 
jary’s minds for four days, when Combatti himself, be- 
ing called, said it was not true. 

The barber swore that one Frascoli told him he haa 
heard Cammuzzi say: ‘J die if I do not cut her into 
bits.’ The barber named three persons who were pres- 
ent when Frascoli told him this. All three were called 
as witnesses, and two of them testified they heard 
Frascoli tell it. Frascoli himself testified that he had 
heard Cammuzzi say so, and the prosecution thus got 
four repetitions, ut different times, by four witnesses 
of this most damaging phrase, giving an impression of 
four-fold proof. 

The same end was reached by converse means. Thus, 
the sexton testified Cammuzzi had said, “I would 
bave been content if he had left me the house, even 
empty; but she is not to enjoy it in peace.” And then 
two other witnesses came and swore that the sexton 
had told them that Cammuzzi had said so. 

A police official having deposed that one Bianchi told 
him he had heard through Emilio that a painter named 
Curioni, while whitening Cammuzzi’s house, overheard 
his wife say: ‘“* Why don’t you kill her?” The judge 
ordered them, all three, summoned; but instead of at 
once asking the painter, he first called Bianchi, who 
said he had heard it from Emilio and repeated the 
words with the addition that Cammuzzi had answered, 
“The opportune moment has not yet arrived.’’ Emilio 
reiterated the story with the further addition that the 
wife had replied, “If you do not kill her, I will kill 
you.” But Emilio did not get it direct from the 
painter; he heard it from a certain priest, and he said 
also that two doctors and a lady, whom he named, 
knew of it. Then at last the painter was called. The 
judge rehearsed the thrice-told tale, and he answered 
that he had never said so to any one, and added it was 
completely false, he had never whitened the house. 
One would think this might have ended the matter, 
but the judge ordered the priest, the two doctors and 
the lady to be summoned for the next day. The priest 
then said he had heard a woman say one day in astore 
that Cammuzzi was going to throw the painter outofa 
window for listening to such a conversation. The 
painter, being recalled, said it was all a ‘“ storiella.’’ 
The tady said she had been told that the painter had 
overheard such words, but she could not say who told 
her. Both the doctors said they had not heard the 
painter speak of any such matter, although he had ex- 
pressed a strong belief of Cammuzzi’s guilt. 

In three days the story had been run to earth and 
Vanished. No one had asked if it were true. but only 
if the painter had told it. Yet the jury had heard it 
rehearsed six times, and the witnesses were apparently 
five to one in its favor. 

In the midst of this matter another official swore he 
had heard that the woman, shortly before her murder, 
had said to this same painter, ‘‘ Let us settle our ac- 
counts, for I have not long to live.”” The painter, again 
recalled, said her wanting to pay his bill was true, but 
the rest of it was not. By this time the judge seemed 
to consider him a recalcitrant, and pressed him rather 
harshly. It ended in his saying, ** You see, sir, things 
of smoke will end in smoke,” and thereby getting the 
laugh of the audience on his side. 

In this hunt after rumors, half a dozen witnesses 
who knew nothing of the facts had incidentally said in 
Various ways they believed Cammuzzi guilty, and no 
ane had suggested the utter worthlessness of such opin- 

is. 

The extent to which opinion was inquired for is as- 
tounding. There were over a hundred witnesses, and 
nearly all were asked in some form what they thought 





about the case, or what other people thought, or the 
general opinion of the community. Witnesses were 
allowed and even asked to state their belief that Cam- 
muzzi was guilty, that the alibi was false, that the 
Sciorine had heard more than they told and been 
bribed to conceal the truth, and that the local officials 
had been improperly influenced. Mere rumor, suspic- 
ion and guess-work were usked for. ‘‘ Have you not 
heard say—?” “Is it not supposed—?” ‘* What sup- 
position was made about—?”’ etc. Some witnesses sus- 
pected the Cammuzzi because they talked so much 
about the murder, others because they avoided the 
subject. One woman having said she mentioned her 
suspicion to a friend, the friend was called to confirm 
her statement. One witness was asked, “ Do you 
know about this assassination?’’ Witness: ‘‘I have 
read of it in the journals.’’ Here the prisoners’ coun- 
sel interposed, ‘* What journals?’’ Apparently the an- 
swer was satisfactory, for he subsided, and the judge 
continued: ‘‘ What impression did the accusation 
make on you?” The sexton was asked, ‘When you 
were called on to bury these two women, what did you 
think?’’ Another, “ What name came at once to your 
mind when you saw the bodies? ’? Another, ** Have you 
known her (Madame Cammuzzi) to be pointed out?’’ 
She answered ‘she once saw two girls in the street 
point their fingers at her as she passed and say, ‘ There 
goes she who murdered the two ladies.’”” Another 
said, ‘‘ Everybody, from boys of seven years, accused 
them,” and a third added, ‘ Even the babes in the asy- 
lum.’ his would be ludicrous if it were not for its 
deadly peril to the accused. 

The defense made no objection to all this, but when 
its turn came took a hand at the same game, and some 
respectable gentlemen who knew nothing about it 
gravely assured the court anda jury that they believed 
Cammuzzi innocent. In short, the witnesses and the 
community were polled, instead of the jury, and voted 
heavily for conviction. 

In summing up, the attorney-general apostrophized 
the accused with, *‘ Where, oh Cammuzzi, is your ple- 
biscite?”? and talked much about “popular conscience” 
and the reliance which should be placed on it. The 
prisoner’s counsel did not venture to say it was all 
nonsense, but only insisted it should be reasonably 
founded on facts. It seems incredible that in this age 
grown men should seriously undertake to ascertain 
facts by popular conscience. It must be a relic of the 
Church’s rule. Prevalent belief may do for ecclesias- 
tics, but it is time such monkish methods were kicked 
out of civil courts. 

Aside from the absurdity of proving murder by 
popular vote, this vote was not over-fairly taken. The 
majority was helped by leading questions and judicial 
approbation; but one witness having said he thought 
them innocent, the judge instantly dropped him. Be- 
ing picked up by prisoner’s counsel, he said: ‘ Culti- 
vated people doubt very much of their guilt. Those 
who knew them personally do uot at all believe it. The 
charge crawls snake-like (serpeggia) among low people 
only.” Here the judge interposed, ‘*Can you name 
any well-known person who believes them innocent?’’ 
The witness naming several, the attorney-general in- 
terrupted with a sneer, and a squabble arising between 
counsel, the answer remained unfinished. 

Then the judge recalled a witness who had opined 
otherwise and asked him to “ explain this diversity of 
opinion! ”? He said: ‘ You see he lives among people 
of culture, while I instead belong to the middle class, 
so I know not what to say.” 

The luckless painter, when last on the stand, perhaps 
thinking other stories might be as false as those fath- 
ered on him, had said his belief was half gone (dimez- 
zato). Three days afterward he was recalled and asked 
if he had not meanwhile dined with two friends, dis- 
cussing the case aud taken sides with the one who held 
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Cammuzzi guilty. He owned he had, and then the at- 
torney-general demanded how he dared do so when he 
had sworn his belief was half gone. The witness came 
off lamely and was much sneered at in his summing-up 
by the attorney-general, who was clearly logical, for if 
the vox populi is the vow dei, it certainly ought not to 
wabble; and if guilt is to be determined by vote, the 
voters should stand still long enough to be counted. 

Turning a moment from law to ethics, it may be 
noted that while the proprietary class Was much di- 
vided in opinion, the clericals and lower orders were 
unanimous and also that reverence for the clergy did 
not attend this trial. Both sides spoke freely of the wo- 
man as the priest’s mistress, and the attorney-general 
read from a police report that Castiglioni had been the 
friend and confident of the late priest, to whom he was 
reputed to have prostituted his own sisters. His coun- 
sel vehemently denied this; but neither side seemed 
to fear or hope that any juror would resent these slurs 
ou the clergy, and the audience only laughed when a 
priestly witness was cross-examined about his frequent 
visits to the woman since the old priest’s death. 

There is a postscript. While writing, news comes 
that one of the Sciorine, who at the trial was dying of 
cancer, declared in her last hours ** that the Cammuzzi 
were guilty, and that Castiglioni had aided them.” It 
is not stated whether this declaration was to a magis- 
trate or private person, in writing or verbal, from 
knowledge or from belief, whether they aided or only 
concealed the crime, what was their motive, how it was 
all accomplished, or what is tobe done with the sur- 
viving sister. One would like to be told about the lad- 
der, which seems even more superfluous if there were 
confederates in the house. It is added that the village 
is upside down, which may be fully believed, and also 
that Castiglioni has disappeared. Inferentially his ac- 
quittal would not bar further prosecution. 

After all, the Italian method seems likely to convict 
somebody; and perhaps it is better that one innocent 
person should suffer (in Italy) than ten guilty ones es- 
cape. 

Tuomas M. Nortu. 
—_—_>___———- 
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POWERS — FISHING — DUE PROCESS OF 
LAW. 
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LAWTON V. STEELE.* 


Laws of New York of 1880, chapter 591, section 2, as amended 
by Laws of 1883, chapter 317, declaring that any net or 
other means or device for taking fish, in any of the waters 
in this State, in violation of any existing or hereafter- 
enacted laws for the protection of fish, is a public nui- 
sance, is a valid exercise of the legislativepower to regu- 
late fishing in public waters. 

The further provision of such section which authorizes any 
person, and requires game constables to destroy such nets 
and other devices, such destruction being an incident to 
the power of abatement of the nuisance, and not a for- 
feiture inflicted as a punishment of the owner, is not in 
violation of the constitutional prohibition of the taking of 
private property without due process of law. 

Though the further provision of the same section, authoriz- 
ing the destruction of nets, etc., found upon the shores 
or islands of such waters, be unconstitutional and void, 
yet it does not defeat the provision above quoted; for 
where the two provisions are separable. the court will 
sustain the valid provision and reject the void one. 


PPEAL from Supreme Court, General Term, 
Fourth Department. 


E. C. Emerson, for appellants. 
Elon R. Brown, for respondent. 





* Affirming 5 N. Y. Supp. 953. 





Anprews, J. The conclusions of the trial judge 
that Black River bay is a part of Lake Ontario, within 
the meaning of chapter 141 of the Laws of 1886, and 
that the nets set therein were set in violation of the 
act (chap. 591, Laws 1880), as amended by chapter git 
of the Laws of 1883, were affirmed by the Gener 
Term. The trial judge, in his careful opinion, demon. 
strated the correctness of these conclusions, and noth. 
ing can be added to reinforce the argument by which 
they were sustained. The point of difference between 
the trial court and the General Term relates to the 
constitutionality of the section of the act of 1880, ag 
amended in 1883. That section is as follows; “See 
2. Any net, pound or other means or device for taking 
or capturing fish, or whereby they may be taken or 
captured, set, put, floated, had, found or maintained 
in or upon any of the waters of this State, or upon the 
shores of or islands in any waters in this State, in vio. 
lation of any existing or hereafter-enacted statutes or 
laws for the protection of fish, is hereby declared to 
be and isa public nuisance, and may be abated and 
summarily destroyed by any person; and it shall be 
the duty of each and every (game and fish) proteetor 
aforesaid, and of every game constable, to seize and 
remove, and forthwith destroy, the same; * * # 
and no action for damages shall lie or be maintained 
against any persor for or on account of any such seiz- 
ure or destruction.’”? The defendant justified the 
seizure and destruction of the nets of the plaintiffs, as 
a game protector, under this statute, and established 
the justification, if the Legislature had the constitu. 
tional power to authorize the summary remedy pro- 
vided by the section in question. The trial judge held 
the act in this respect to be unconstitutional, and or 
dered judgment in favor of the plaintiffs for the value 
of the nets. The General Term sustained the consti- 
tutionality of the statute, and reversed the judgment. 
We concur with the General Term, for reasons which 
will now be stated. 

The legislative power of the State, which by the Con- 
stitution is vested in the Senate and Assembly (§1, 
art. 3), covers every subject which, in the distribution 
of the powers of government between the legislative, 
executive and judicial departments, belongs by prac- 
tice or usage, in England or in this country, to the 
legislative department, except in so far as such powers 
have been withheld or limited by the Constitution 
itself, and subject also to such restrictions upon its 
exercise as may be found in the Constitution of the 
United States. From this grant of legislative power 
springs the right of the Legislature to enact a criminal 
code, to defiue what acts shall constitute a criminal 
offense, what penalty shall be inflicted upon offenders, 
and generally to enact all laws which the Legislature 
shall deem expedient for the protection of public and 
private rights, and the prevention and punishment of 
public wrongs. The Legislature may not declare that 
to be acrime which in its nature is and must be under 
all circumstances innocent, nor can it, in defining 
crimes, or in declaring their punishment, transgress 
any fundamental right secured by the Constitution. 
But it may, acting within these limits, make acts 
criminal which before were innocent, and ordain pul- 
ishment in future cases where before none could have 
been inflicted. This, in its nature, is a legislative 
power which, by the Constitution of the State, is com- 
mitted to the discretion of the legislative body. 
Barker v. People, 3 Cow. 686; People v. West, 106 N. 
Y. 293. The act in question declares that nets set In 
prohibited waters are public nuisances, and authorizes 
their summary destruction. The statute declares and 
defines a new species of public nuisance, not known 
to the common law, nor declared to be such by aay 
prior statute. But we know of no limitation of legis- 
lative power which precludes the Legislature from @l- 
larging the category of public nuisances, or from de 
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olaring places or property used to the detriment of 
lic interests, or to the injury of the health, morals 
or welfare of the community, public nuisances, al- 
not such at common law. There are, of course, 
limitations upon the exercise of this power. The Leg- 
jslature cannot use it as a cover for withdrawing prop- 
erty from the protection of the law, or arbitrarily, 
where no public right or interest is involved, declare 
perty a nuisance for the purpose of devoting it to 
destruction. If the court can judicially see that the 
statute is a mere evasion, or was framed for the pur- 
of individual oppression, it will set it aside as un- 
constitutional, but not otherwise. In re Jacobs, 98 N. 
Y. 9, Harlan, J., Mugler v. Kansas, 123 U. S. 661. 
There are numerous examples in recent legislation of 
the exercise of the legislative power t6é declare prop- 
erty, held or used in violation of a particular statute, 
a public nuisance, although such possession and use 
before the statute was lawful. The prohibitory legis- 
lation relative to the manufacture or sale of intoxi- 
cating liquors in various States has in many cases been 
accompanied by provisions declaring the place where 
liquor is unlawfully kept for sate, as well as the liquor 
itself, a common or public nuisance; and while the 
validity of prohibitory statutes, in their operation 
upon liquors lawfully acquired or held before their 
passage, and in respect of the procedure authorized 
thereby, have been the subject of much contention in 
the courts, the right of the Legislature, by a new stat- 
ute toimpose upon property, held or used in the vio- 
lation of law, the character of a public nuisance is 
generally admitted. See Wynehamer v. People, 13 N. 
Y. 378; Fisher v.McGirr, 1 Gray, 1; Mugler v. Kansas, 
supra. The law-making power is not exhausted by a 
single exercise, nor limited to subjects covered by the 
common law. ‘ 

The legislative power to regulate fishing in public 
waters has been exercised from the earliest period of 
the common law. The statute 2 Henry VI, chapter 15, 
prohibited the use of nets in the Thames, if they ob- 
struct navigation or the passage of fish. Lord Hale, 
in his treatise De Jure Maris (p. 23), says that ‘ the 
fishing which the subject has in this or any other pub- 
lic or private river or creek, fresh or salt, is subject to 
the laws for the conservation of fish and fry, which are 
many.” In this State many statutes have been 
enacted, commencing at an early period, regulating 
the right of fishing in the waters of the State, prohibit- 
ing the use of nets or the taking of fish at certain sea- 
sons, and for the protection of certain kinds of fish. 
1 R.S. (Edm. ed.) 687 et seq. ; 4id. 96 et seq. It has 
become a settled principle of public law that power 
resides in the several States to regulate and control 
the right of fishing in the public waters within their 
Tespective jurisdictions. Smith v. Maryland, 18 How. 
Tl; Hooker v. Cummings, 20 Johns. 101; Smith v. 
Levinus, 8 N. Y. 472; 3 Kent. Com. 415. 

We think it was competent for the Legislature, in 
exercising the power of regulation of this common 
and public right, to prohibit the taking of fish with 
nets in specified waters, and, by its declaration to make 
the setting of nets for that purpose a public nuisance. 
The general definition of a “ nuisance” given by Black- 
stone (vol. 3, p. 215), is “any thing that worketh hurt, 
Mcouvenience or damage.”’ It is generally true, as 
stated by a recent writer (Wood Nuis., § 11), that nui- 
Sances arise from the violation of the common law, 
and not from the violation of a public statute. But 
this, We conceive is true only where the statute creates 
aright or imposes an obligation, and affixes a penalty 
for its violation, or gives a specific remedy which by 
the terms of the statute or by construction is exclu- 
sive. See Bulbrook v. Goodere, 3 Burrows, 1770. But 
the principle stated has no application where the stat- 
ute itself prescribes that a particular act or property 
used fora noxious purpose, shall be deemed a nuisance. 





The Legislature in the act in question, acting upon 
the theory and upon the fact (for so it must be as- 
sumed) that fishing with nets in prohibited waters isa 
public injury, have applied the doctrine of the com- 
mon law to a case new in instance, but not in princi- 
ple, and made the doing of the prohibited act a nui- 
sance. This, we think, it could lawfully do. The 
more difficult question arises upon the provision in the 
second section of the act of 1885, which authorizes any 
person, and makes it the duty of the game protector, 
to abate the nuisance caused by nets set in violation 
of law, by their summary destruction. It is insisted 
that the destruction of nets by an individual, or by an 
executive officer so authorized without any judicial 
proceeding, is a deprivation of the owner of the nets 
of their property without due process of law, in con- 
travention of the Constitution. The right of summary 
abatement of nuisances, without judicial process or 
proceeding, was an established principle of the com- 
mon law long before the adoption of our Constitution, 
and it has never been supposed that this common-law 
principle was abrogated by the provision for the pro- 
tection of life, liberty and property in our State Con- 
stitution, although the exercise of the right might re- 
sult in the destruction of property. This question was 
referred to by Sutherland, J., in Hart v. Mayor, 9 Wend. 
590. He said: ‘If this is a case in which the corpora- 
tion or any other person had a right summarily to re- 
move or abate this obstruction, then the objection 
that the appellants, by this course of proceeding, may 
be deprived of their property without due process of 
law or trial by jury, has no application. Formal legal 
proceedings and trial by jury are not appropriate to, 
and have never been used in, such cases.’’ See also 
opinion of Edmonds, Senator, in same case, page 609. 
In the License Cases, 5 How. 589, Judge McLean, 
speaking of this subject, said: ‘* The acknowledged 
police power of a State often extends to the destruc- 
tion of property. A nuisance may be abated. Every 
thing prejudicial to the health or morals of a city may 
be removed.’ In Rockwell v. Nearing, 35 N. Y. 308, 
Porter, J., speaking of the constitutional provision, 
said: ‘*There are many examples of summary pro- 
ceedings which were recognized as due process of law 
at the date of the Constitution, and to these the pro- 
hibition has no application.” Quarantine and health 
laws have been enacted from time to time from the 
organization of our State government, authorizing the 
summary destruction of infected cargo, clothing or 
other articles, by officers designated, and no doubt 
has been suggested as to their constitutionality. In 
Hart v. Mayor, supra, a question was raised as to the 
validity of a city ordinance subjecting a float moored 
in the Albany basin to summary seizure and sale upon 
failure of the owner to remove the same after notice. 
The court held the ordinance to be void, as not within 
the power couferred upon the city by its charter; but 
it was held that the common-law right of abatement 
existed, although the removal of the float in question 
involved its destruction. Van Wormer v. Mayor, 15 
Wend. 263, sustained the right of the corporation to 
dig down a lot in the city to abate a nuisance, although 
in the process of abatement buildings thereon were 
pulled down. In Meeker v. Van Rensselaer, 15 Wend. 
897, the court justified the act of the defendant, as an 
individual citizen, in tearing down a filthy tenement- 
house, which was a nuisance, to prevent the spread of 
the Asiatic cholera. 

These authorities sufficiently establish the proposi 
tion that the constitutional guaranty does not take 
away the common-law right of abatement of nuisances 
by summary proceedings, without judicial trial or pro- 
cess. But in the process of abating a nuisance there 
are limitations, both in respect of the agencies which 
may be employed, and as to what may be done in exe- 
cution of the remedy. The general proposition has 
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been asserted in text-books, aud repeated in judicial 
opinions, that any person may abate a public nuisance. 
But the best-cousidered authorities in this country 
and England now hold that a public nuisance can only 
be abated by an individual where it obstructs his pri- 
vate right, or interferes at the time with his enjoy- 
meut of a right common to many, asthe right of pas- 
sage upou the public highway, and he thereby sustains 
a special injury. Brown v. Perkins, 12 Gray, 89; 
Mayor of Colchester v. Brooke, 7 Q. B. Div. 339; Dimes 
v. Petley, 15 id. 276; Bridge Co. v. Smith, 30 N. Y. 44; 
Hurrower v. Ritson, 37 Barb. 301. 

The public remedy is ordinarily by indictment for 
the punishment of the offender, wherein on judgment 
of conviction the removal or destruction of the thing 
constituting the nuisance, if physical and tangible, 
may be adjudged, or by bill in equity filed in behalf of 
the people. But the remedy by judicial prosecution, 
in rem or in personam, is not, we conceive, exclusive, 
where the statute in a particular case gives a remedy 
by summary abatement, and the remedy is appropriate 
to the object to be accomplished. There are nuisances 
arising from conduct, which can only be abated by 
the arrest and punishment of the offender, and in such 
cases it is obvious that the Legislature could not di- 
rectly direct the sheriff or other officer to seize and 
flog or imprison the culprit. The infliction of punish- 
ment for crime is the prerogative of the court, and 
cannot be usurped by the Legislature. The Legisla- 
ture cau only define the offense, aud prescribe the 
measure of punishment, where guilt shall have been 
judicially ascertained. But as the Legislature may 
declare nuisances, it may also, where the nuisance is 
physical and tangible, direct its summary abatement by 
executive officers, without the intervention of judicial 
proceedings in cases analogous to those where the rem- 
edy by summary abatement existed at common law. 
Marvin, J., in his able opinion in Griffith v. McCullum, 
46 Barb. 561, speaking of the remedy for the abatement 
of nuisances, says: ** That which is exclusively a com- 
mon-law or public nuisance cannot lawfully be abated 
by the private acts of individuals. The remedy is an in- 
dictment—a criminal prosecution—unless some other 
remedy has been provided by statute.” 

The cases of Hart v. Mayor, supra; Van Wormer v. 
Mayor, supra, and Meeker v. Van Rensselaer, supra -— 
show that the public remedy is not in all cases con- 
fined to a judicial prosecution. But the remedy, by 
summary abatement, cannot be extended beyond the 
purpose implied in the words, and must be confined to 
doing what is necessary to accomplish, it. And here 
lies, we think, the stress of the question now pre- 
sented. It cannot be denied that in many cases a nui- 
sance can only be abated by the destruction of the 
property in which it consists. The cases of infected 
cargo or clothing, and of impure and unwholesome 
food are plainly of this description. They are nui- 
sauces per se, and their abatemeut is their destruction. 
So, also, there can be little doubt, as we conceive, that 
obscene books or pictures, or implements only capable 
of an illegal use, may be destroyed as a part of the 
process of abating the nuisance they create, if so di- 
rected by statute. The keeping of a bawdy-house, or 
a house for the resort of lewd and dissolute people, is 
a nuisance at common law. But the tearing down of 
the building so kept would not be justified as the ex- 
ercise of the power of summary abatement, and it 
would add nothing, we think, to the justification, that 
a statute was produced authorizing the destruction of 
the building summarily asa part of the remedy. The 
nuisance cousists, in the case supposed, in the conduct 
of the owner or occupants of the house in using or al- 
lowing it to be used for the immoral purpose, and the 
remedy would be to stop the use. This would be the 
only mode of abatement in such case kuown to the 
common law, and the destruction of the building for 








this purpose would have no sanction in common ky 
or precedent. See Babcock v. City of Buffalo, 56 N. ¥. 
268; Barclay v. Com., 25 Peun. St. 503; Ely y. Super. 
visors, 36 N. Y. 297. 

But where a public nuisance consists in the loca. 
tion or use of tangible personal property, so ag to in 
terfere with or obstruct a public right or regulation, 
as in the case of the float in The Albany Basin, 9 
Wend. 571, or the nets in the present case, the Legis. 
lature may, we think, authorize its summary abate. 
ment by executive agencies, without resort to judicial 
proceedings, and auy injury or destruction of the 
property necessarily incident to the exercise of the 
summary jurisdiction interferes with no legal right of 
the owner. Byt the Legislature could not go further, 
It could not decree the destruction or forfeiture of 
property used so as to constitute a nuisance, asa puy. 
ishmenut of the wrong, nor even, we think, to prevent 
a future illegal use of the property, it not being a nui. 
sance per se, and appoint officers to execute its may- 
date. The plain reason is that due process of law me 
quires a hearing and trial before punishment, or befor 
forfeiture of property can be adjudged for the owners 
misconduct. Such legislation would be a plaiy 
usurpation by the Legislature of judicial powers; and 
under guise of exercising the power of summary abate. 
ment of nuisances, the Legislature cannot take into 
its owu hands the enforcement of the criminal or quasi 
criminal law. See opinion of Shaw, ©. J., in Fishery, 
UcGirr, suyra, and in Brown v. Perkins, 12 Gray, %. 

The inquiry in the present case comes to this; 
Whether the destruction of the nets set in violation 
of law, authorized and required by the act of 1883,is 
simply a proper, reasonable and necessary regulation 
for the abatement of the nuisance, or transcends that 
purpose, and is to be regarded as the imposition and in. 
fliction of a forfeiture of the owner’s right of property 
in the nets, in the nature of a punishment. We regard 
the case as very near the border line, but we think the 
legislation may be fairly sustained on the ground that 
the destruction of nets so placed in a reasonable incident 
of the power of the abatement of the nuisance. The 
owner of the nets is deprived of his property, but notas 
the direct object of the law, but as incident to the abate- 
ment of the nuisance. Where a private person is author- 
ized to abate a public nuisance,as in case of a house built 
in a highway, or a gate across it, which obstructs and 
prevents his passage thereon, it was long ago held that 
he was not required to observe particular care in abat- 
ing the nuisance; and that although the gate might 
have been opened without cutting it down, yet the 
cutting down would be lawful. Lodie v. Arnold,2 
Salk. 458, and cases cited. But the general rule un- 
doubtedly is that the abatement must be limited by 
necessity, and no wanton and unnecessary injury 
must be committed. 3 Bl. Com. 6, note. It is cou- 
ceivable that nets illegally set could, with the use of 
care, be removed without destroying them. But in 
view of their position, the difficulty attending their 
removal, the liability to injury in the process, their 
comparatively small value, we think the Legislature 
could adjudge their destruction as a reasonable mesus 
of abating the nuisance. 

These views lead to an affirmance of the order of the 
General Term. The case of Weller v. Snover, 42 N. J. 
Law, 341, tends to sustain the conclusion we have 
reached. The action in that case was trespass for 
entering the plaintiff's lands, bordering a nou-uavl 
gable stream in New Jersey, and destroying 4 fish- 
basket, in the waters diverted therefrom, placed for 
the catching of fish, contrary to a statute. The court 
held the statute to be a justification. The case of 
Williams v. Blackwall, 2 Hurl. & C. 33, arose under att 
act of Parliament, which authorized the summary de- 
struction by fish-wardens of what was known 3% 
“ salmon-engives,” being fish-uets set in violation of 
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the act. The case is not an authority upon the power 
of our Legislature, under the limitations of the State 
Constitution, but the legislation upon which the ac- 
tion was founded shows, that in a country governed 
by the principles of Magna Charta, such legislation is 
not deemed inconsistent with the fundamental doc- 


* trines of civil liberty. It is insisted that the provision 


in the act of 1883 authorizes the destruction of nets 
found on the land, on shores or islands adjacent to 
waters, where taking of fish by nets is prohibited, and 
that this part of the statute is, in any view, unconsti- 
tutional. Upon this premise it is insisted that the 
whole section must fall, as the statute, if unconstitu- 
tional as to one provision, is unconstitutional as a 
whole. This is not, we think, the general rule of law 
where provisions of a statute are separable, one 
of which only is void. On the contrary, the gen- 
eral rule requires the court to sustain the valid pro- 
visions while rejecting the others. Where the void 
matter is so blended with the good that they cannot 
be separated, or where the court can judicially see that 
the Legislature only intended the statute to be en- 
forced in its entirety, and that by rejecting part the 
general purpose of the statute would be defeated, the 
court, if compelled to defeat the main purpose of the 
statute, will not strive to save any part. See Fisher v. 
McGirr, supra. 

The order granting a new trial should be affirmed, 
and judgment absolute ordered for the defendant, on 
the stipulation, with costs. 


All concur, except O'BRIEN, J., not sitting. 


CARRIER — PROHIBITION OF HACKNEY 
CARRIAGES— PRIVATE CARRIAGE. 


RHODE ISLAND SUPREME COURT, NOV. 30, 1889. 


GRISWOLD v. WEBB. 


When a passenger orders a carriage to meet him at, and take 
him from, the terminus of a common carrier, such car- 
riage is so far the private carriage of the passenger that 
it ceases to be ‘‘standing for hire,’’ and to be a ‘* hackney 
carriage” within the meaning of arule of the common 
carrier forbidding hackney carriages to attend in certain 
specified places. 

Acommon carrier owning or controlling its terminals, may 
exclude from them persons soliciting trade or hacking or 
expressing without its license, but cannot deprive a pas- 
Senger of the privilege of being carried from the terminus 
in a convenient and usual way, nor can it compel a pas- 
Senger to take certain carriages or none. 


pee Ass quare clausum. 


P erete B. Peckham aud Samuel R. H oney, for plain- 
iff. 


William P. Sheffield and William P. Sheffield, Jr., for 
defendant. 


STINEss, J. The plaintiff is owner of Commercial 
wharf in Newport, a part of which is leased to the 
Newport and Wickford Railroad and Steamboat Com- 
pany, as a terminus. To preserve order upon the 
wharf stands are let for hackney carriages, and the fol- 
lowing rules are prescribed for its use: 


“ RULES FoR HACKMEN AND OTHERS. 


ee seaeg hackney ran shall remain on or 
iene ges except when carrying baggage to 
“2. No one shall occupy a hack-stand or express- 
tan except the licensee or his employees. 
3. No hackney carriage or express wagon shall 
Stand on the space to the eastward of the restaurant 





building or on the roadways, except on licensed hack- 
stands, even though ordered in advance by a passen- 
ger.” 

East of the restaurant building is a plank walk for 
passengers, and east of the walk aspace is reserved for 
private carriages. The rest of the wharf is used for 
sidewalks, roadways and buildings. The defendant, 
driver of a hackney carriage in Newport, went to the 
wharf, on the day in question, fora lady who was to 
arrive in the boat, as he had been ordered to do by the 
passenger, or some one in her behalf. He backed nis 
hack as near as he could to the space reserved for pri- 
vate carriages, when hé was ordered to leave the 
wharf by the superintendent, upon the ground that he 
had no right to be there, having no license from the 
owner. The plaintiff claimed that the wheels of the 
defendant’s carriage were backed on to the plank 
walk, but, upon all the testimony, we are not satisfied 
this was so, or, if so, that it was any thing more than 
accidental. At any rate, the order to leave the wharf 
was not put upon this ground, but because he had no 
right there. Upon receiving the order to leave, the 
defendant stated both to the plaintiff and to the super- 
intendent of the wharf that he had been ordered there 
for a passenger and he refused to leave. The plaintiff 
then called a policeman who moved the carriage to an- 
other place, in the roadway, where the defendant re- 
mained until the boat arrived, when he took his pas- 
senger and drove away. The passenger was au infirm 
lady, who had been accustomed to ride with the de- 
fendant and one who was obliged to use a stool, which 
he had with him, to aid her in getting into the car- 
riage. The plaintiff sues in trespass and the defendant 
justifies under a right as servant of the passenger. The 
question is whether the defendant has the right to en- 
terand remain upon the wharf to take the passenger, 
notwithstanding the rules and the order to leave. We 
understand the rules to forbid an unlicensed hackney 
carriage to stand upon the wharf at all; for none are 
allowed to stand in the roadways, except on the li- 
censed stands, and none are allowed to occupy a stand 
without a license. But the wharf is leased to a com- 
mon carrier of passengers, with a provision that the 
space east of the restaurant shall be reserved for the 
use of private carriages of passengers arriving at the 
wharf. 

The question of right therefore is the same as it 
would be between passengers and a company which 
owns its terminus. While such ownership carries with 
it a right of control, in most respects the same as in 
private property, a railroad station or steamboat wharf 
is, to some extent, a public place; the public have the 
right to come and go there for the purpgse of travel; 
for taking and leaving passengers, and a: other mat- 
ters growing out of the business of the company as a 
common carrier; but the company has the right to say 
that no business of any other character shall be car- 
ried on within the limits of its property. It has the 
right to say that no one shall come there to solicit 
trade simply because it may be convenient for travel- 
lers, and so to say that none, except those whom it 
permits, shall solicit in the business of hacking or ex- 
pressing. When notice of such prohibition bas been 
given, the license which otherwise might be implied is 
at an end, and it is the duty of persons engaged in any 
such business to heed the notice and to retire from the 
premises. Barney'v. Oyster Bay & Huntington Steamboat 
Co., 67 N. Y. 301; Commonwealth v. Power, 7 Mete. 596. 
But while this is so, the company cannot deprive a 
passenger of the ordinary rights and privileges of a 
traveller; among which is the privilege of being trans- 
ported from the terminus in a reasonably convenient 
and usual way. A company cannot compel a passen- 
ger to take one of certain carriages or none at all; nor 
impose unreasonable restrictions which will amount to 
that. If a passenger orders a carriage to take him from 
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the terminus, such carriage is, pro hac vice, a private 
carriage not in the sense that the passenger has a spe- 
cial property in it, so as to be liable for the driver's 
negligence, but in the sense that it is not “standing 
for hire.’? Masterson v. Short, 33 How. Pr. 481. 

The driver is not engaged in his vocation of solicit- 
ing patronage but is waiting to take one with whom a 
contract has already been made. No question is made 
that a passenger may have his own carriage enter the 
premises of a carrier to take him away; but to say that 
one who is not so fortunate as to own a carriage shall 
not be allowed to call the one he wants, because it is a 
hackney carriage would be a discrimination in- 
tolerable in this country. Yet this is really the plain- 
tiffs claim. Every passenger has the right, upon the 
premises of the carrier, to reasonable and usual facili- 
ties, for arrival and departure; and so far as this in- 
cludes the right to be taken to and from a station or 
wharf it is immaterial whether he goes in a private or 
a hired carriage. Decisions upon this question have 
not been numerous, and we know of but one directly 
in point, although in others there are dicta which indi- 
cate what is understood to be the law. Summitt v. 
State, 8 Lea, 413, was u conviction of the defend- 
ant, a watchman in a depot, for assault, in ejecting a 
hackman therefrom. The company had forbidden 
hackmen to enter the building. Notwithstanding this 
rule, the right of a hackman to go into a part of the 
depot, to obtain the luggage of a passenger, whose 
check he had, was not controverted. The prosecutor 
having the check of a passenger, was in another part 
of the depot but it was held that the defendant was 
not justified in ejecting him altogether from the sta- 
tion and the conviction was sustained. Tobin v. Port- 
land, Saco & Portsmouth R. Co., 59 Me. 183, was an 
action for damages by a hackmuan, who was injured by 
stepping on a defective platform when leaving a pas- 
senger at the station. The court say: The hackman, 
conveying passengers to a railroad depot for transpor- 
tation, and aiding him to alight upon the platform of 
the corporation, is as rightfully upon the same as the 
passengers alighting.” In this case it was not claimed 
that any rules had been violated. The recent case of 
Old Colony Co. v. Tripp, 147 Mass. 35, was an action of 
trespass against an expressman who solicited patronage 
in the plaintiff's station, contrary to its rules. W. 
Allen, J., says: ‘* Passengers taking and leaving the 
cars at the station and persons setting down passen- 
gers or delivering merchandise or baggage for trans- 
portation from the station, or taking up passengers or 
receiving merchandise that had been transported to 
the station, had a right to use the station buildings 
and grounds superior to the right of the plaintiff to 
exclusive occupancy. All such persons had business 
with the plaintiff, which it was bound to attend to in 
the place and manner which it had provided for all 
who had like business with it.’’ A statute of Massa- 
chusetts prescribes that railroad corporations shall 
give to all persons equal facilities for the use of its 
depot. The court held that this statute applied only 
to the relations between common carriers and their 
patrons or those who had the right to use the station. 
It did not give the defendant the right to go there to 
solicit business because another had the right. See 
also Harris v. Stevens, 31 Vt. 79. 

In Markham v. Brown, 8 N. H. 523, an action of tres- 
pass brought by an innkeeper against a stage driver, 
the court say the defendant had clearly a right “to go 
to the plaintiff's inn with travellers and he might of 
course lawfully enter it for the purpose of leaving their 
baggage and receiving his fare.’’ The case most nearly 
in support of the plaintiff's contention, of those we 
have seen, is Barker v. Midland Railroad Co., 18 ©. B. 
46, where it was held that an omnibus proprietor carry- 
ing passengers to and from a station, could not main- 
tain an action for a refusal to allow him to drive his 





vehicle into the station yard. As the Proprietor way 
not using or seeking to use the railway it was 

ered that the company owed him no duty. Jerris, C.J, 
said a passenger would no doubt have a right of 

if unduly obstructed, but a violation of duty to him 
would not give an action to the plaintiff. It is to be 
observed that the recent English cases are mainly cop. 
trolled by statute, 17 and 18 Vict., chap. 31, to Which the 
Massachusetts statute is similar. They relate ch 
to the question whether a prohibition to one, to ply 
for passengers within a station, when the same 

is granted to another, is an undue preference under 
the statute. It is generally held that it is not. See 
re Beadell,2 C. B. (N. 8.) 509; Ex parte Puinter, 9 
id. 702; Hole v. Digby, 27 W. R. 884. In the lat 
ter case it seems to be conceded that one going bong 
fide to meet a passenger would not be guilty of tre. 
pass. In Marriott v. London & S. W. R. Co.,10.B 
(N. S.) 499, the defendant company was ordered to ad. 
mit the complainant’s omnibus into the station to 
receive and set down passengers and goods, as other 
public vehicles were admitted. Upon the question 
before us, we do not think these cases are in conflict 
with the views we have above expressed. The caseat 
bar differs from Barker v. Midland Railroad Co., in 
this, that here the hackney driver is not plaintiff seek. 
ing to recover damages for the revocation of a license 
to go upon the wharf, or for a breach of duty to 
another, but the defendant against an alleged trespass, 
who relied upon his right as servant of the other to 
justify his being there. 

We think the justification is sufficient. It is sub 
stantially given by the terms of the lease to the steam. 
boat company. This does not deprive the owner of 
the general control of his wharf, nor interfere with his 
reasonable rules for its management. It simply secures 
toa passenger the common privileges of a passenger 
and enables the hackney driver to shield himself from 
an apparent violation of the rules only when he is act- 
ing, bona fide, as the servant of such passenger. This 
qualification guards the owner from an incursion of 
unlicensed drivers under a mere pretense of serving 
passengers, and also confines the right of soliciting 
business on his premises to those whom he may permit. 

We give judgment for the defendant for his costa. 





NEW YORK COURT OF APPEALS AB 
STRACTS. 

AGENCY—BREACH OF DUTY—MEASURE OF DAMAGES. 
—At the trial of an action against brokers to recover 
$2,000, a balance of money placed in their hands as & 
margin against Joss on a sale of wheat on plaintiffs ae 
count, brought on account of a breach of the contract 
by defendants in making an unauthorized purchase of 
wheat for delivery of such sale, and in subsequently 
refusing to purchase when instructed to, defendants 
requested an instruction that plaintiff could only te 
cover damages for breach of contract, and not convet- 
sion; and the court said: ‘I shall charge that he is 
entitled to recover the $2,000 in this action. It is im 
material whether for a conversion or breach of col 
tract.” The jury had previously been charged that 
plaintiff's right to recover was dependent on their 
finding the facts in his favor. Held, that the court 
did not intend to charge that plaintiff was entitled to 
recover, and that although there was no support for 
an action for conversion of wheat, defendants 
not have been prejudiced by the action of the court; 
it appearing that no less a sum than $2,000 would have 
indemnified plaintiff for the loss suffered by defend- 
ants’ breach of duty. White v. Smith, 54 N. Y. 522; 
Knowlton v. Fitch, 52 id. 288; Hess v. Rau, 9% id. 369. 
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Second Division, Feb. 25, 1890. Campbell v. Wright. 


Opinion by Bradley, J. Parker, J., dissenting. Affirm- 
ing 44 Hun, 623. 


BANKS—COLLECTIONS — OWNERSHIP OF DRAFT.—A 
check drawn on defendant bank was indorsed in blank 
by the payee, and left with the Fl.’s, private bankers, 
.forcollection. They indorsed it to plaintiff's cashier for 
collection only, and sent it to plaintiff, their corre- 
spoudent ; and the latter in like manner indorsed it to 
the cashier of defendant, with directions to remit to 
plaintiff its proceeds. On the day of receiving it, de- 
fendant charged the check to the account of the 
drawer, and cancelled it, and at the same time drew 
its sight-draft for the amount, less exchange, and 
mailed it to plaintiff. On the previous day the H.’s 
had failed; and on the day after the check had been 
paid the payee requested defendant to stop payment 
of its draft, which it did. Held, that defendant could 
not defeat a recovery on the draft by plaintiff on the 
ground that the latter did not hold the check for 
value, and was not entitled to its proceeds as against 
the payee. By the law of this State, Harrison’s Bank 
was the agent for Cameron, but neither the plaintiff 
nor defendant was hisagent; and had either neglected 
totake the necessary steps to collect the check, to 
Cameron’s injury, he would have had no right of ac- 
tion against either, but would have had a cause of ac- 
tion against Harrison’s Bank. Allen v. Bank, 22 Wend. 
215; Montgomery Co. Bank v. Albany City Bank, 7 N. 
Y. 459; Commercial Bank v. Union Bank, 11 id. 203; 
Ayrault v. Bank, 47 id. 570; Exchange Nat. Bank of 
Pittsburgh v. Third Nat. Bank of New York, 112 U. 
8.276; Morse Banks (3d ed.), § 272. In Montgomery 
Co. Bank v. Albany City Bank and the Bank of the 
State of New York, supra, the plaintiff indorsed and 
senta draft tothe Albany City Bank for collection, 
which in turn indorsed and sent it to the Bank of the 
State of New York for collection; but the latter bank 
negligently omitted to present the draft for payment, 
and the drawer and indorsers were discharged. The 
plaintiff sued both banks, and recovered against both 
at Circait, and the judgment was affirmed by the Gen- 
eral Term; but it was reversed in the Court of Ap- 
peals as to the Bank of the State of New York, and 
affirmed as to the Albany City Bank. It was said: 
“The New York State Bank was the agent directly 
guilty of the neglect. That bank wasemployed to do the 
service by the plaintiff's agent, the Albany City Bank, 
as its agent, to which it was alone responsible for its 
acts and neglect, and for which the latter, according 
to the settled rule, was alone responsible to the plain- 
tiff; there being no agreement to the contrary, ex- 
pressed orimplied.” It is unnecessary to specially 
consider the cases which were decided in this State 
prior to Allen v. Bank, supra, or those of States in 
which it is heid that the bank receiving payment of 
the paper is the agent of the owner, notwithstanding 
it may have passed through several hands before 
Teaching the bank making the collection. Second Di- 
vision, Feb. 25, 1890. Corn Exchange Bank v. Farmers’ 
Nat. Bank of Lancaster, Penn. Opinion by Follett, 


ee naaley aud Brown, JJ., dissenting. Reversing 


CoUNTIES—LIABILITIES—MonRS.—Laws of New York 
of 1855, chapter 428, section 5, which provides that an 
action for damages, in consequence of a mob or riot, 
ott not +: be maintained * * * unless * * * 
tlhe three months after the loss or injury,” 
York ee by the Core of Civil Procedure of New 
= . ction 405, allowing one year, after the invol- 

tary dismissal of an action commenced in time, 
within which to bring another. action; as section 414 


— from the provision of the chapter all cases 
where a different limitation is specifically prescribed 





i 


| by law.” Feb. 25, 1890. Hill v. Board of Supervisors. 


Opinion by Gray, J. Affirming 6 N. Y. Supp. 716. 


DEED — CONDITIONS — FORFEITURE.— (1) Land was 
conveyed to a town fora highway by deed conditioned 
“that no house, building or other erection whatsoever, 
except a public monument, shall be built or erected or 
permitted upon” it. Held, that an area way con- 
structed below the surface of the land for the purpose 
of supplying light and access to the basement of an 
adjoining building, by means of gratings flush with 
the sidewalk that was laid over it, was not an erection 
upon the land, within the meaning of the condition. 
(2) After the date of the deed the grantee was incor- 
porated as a village, and later as acity. Held, that the 
city assumed the same relation to the conveyance that 
the town took by it. (3) The fact that the wall of an 
adjoining building encroached from sixteen inches to 
two inches upon the land in question did not render 
the municipal authorities chargeable with having 
permitted a violation of the condition of the deed, so 
as to work a forfeiture of the grant, it appearing that 
they could not, with any reasonable degree of cer- 
tainty, have been able to ascertain or determine that 
there was in fact any encroachment. Second Divis- 
ion, Feb. 25, 1890. Rose v. Hawley. Opinion by 
Bradley, J. Affirming 45 Hun, 592. 


DEEDS—RECORD—NOTICE TO ATTORNEY.— (1) After 
land had been conveyed to plaintiff, but before the 
deed was recorded, a mortgagee of the property fore- 
closed his mortgage, became the purchaser at the sale, 
recorded the referee’s deed, and conveyed the prop- 
erty for a valuable consideration to defendant. eld, 
that defendant was entitled to protection against the 
conveyance to plaintiff, without regard to the question 
whether his grantor had or had not notice thereof. (2) 
Plaintiff's husband informed the attorneys of the 
mortgagee of the existence of plaintiff's deed while on 
a visit to them to inquire about an abstract of title of 
the property. Held, that the attorneys’ knowledge 
could not be imputed to the mortgagee, it not having 
been acquired by them while engaged in foreclosing 
the mortgage or transacting business for the mort- 
gagee. Second Division, Feb. 25, 1890. Slultery v. 
Schwannecke. Opinion by Brown, J. Affirming 44 
Hun, 75. 


EVIDENCE — HEARSAY — AGENCY — PROVINCE OF 
gury.—(1) In an action by a contractor to recover for 
extra work done on a well in consequence of an ex- 
plosion alleged to be due to defendants’ negligence, 
testimony of a witness that some one told him that a 
torpedo was exploded just below the surface of the 
rock, and so injured the well, is inadmissible, as being 
hearsay. (2) In such action it is a question for the 
jury whether the person who employed one to explode 
the torpedo that caused the damage was actually or 
apparently authorized to act as the contractor’s agent 
in the premises. Jan. 28, 1890. Doyle v. Rector, etc., 
of Trinity Chureh Corp. Opinion by Follett, C. J. 
Reversing 44 Hun, 628. 


INSURANCE—WAIJVER OF CONDITIONS.—In an action 
on a life policy, the defense was that default in the 
payment of a premium had forfeited the policy. The 
time of payment was extended by a general agent of 
the company, pending negotiations relative to the ex- 
change of the life policy for a paid-up policy, who had 
been accustomed to receive premiums after they were 
due, and the company had been accustomed to ratify 
his acts by accepting the premiums. Held, that the 
general agent was specially authorized to extend the 
time of payment of premiums, and that the question 
whether the extension was in fact made should have 
been submitted to the jury. Feb. 25, 1890. Wyman 
v. Phenix Mutual Life us. Co. Opinion by Finch, J. 
Affirming 6 N. Y. Supp. 289. 
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MORTGAGES—FORECLOSU RE—MARSHA LLING ASSETS. — 
(1) Where, on foreclosure of a “ blanket ’’ mortgage on 
property, which is also covered by junior mortgages on 
the separate parcels, a sale is ordered in parcels in the 
inverse order in which the junior mortgages were 
given, and the sale of the last lot produces a surplus, 
such surplus cannot be regarded as constituting a spe- 
cific fund, subject to the specific lien upon the last lot, 
but a common fund, distributable to all of the lienors 
upon the land sold, in the order of the dates when the 
liens were created. (2) No issue having been raised by 
the pleadings as to the rights of the subsequent lienors, 
the decree for such sale is not conclusive as to the pri- 
ovity of lien of the subsequent mortgagees. March 4, 
1890. Burchell v. Osborne. Opinion by Gray, J. Affirm- 
ing 6 N. Y. Supp. 863. 


RATLROADS—INJURIES TO PASSENGER— DAMAGES. — 
(1) The conductor of an elevated train signalled it to 
start at the same instant that he opened the gate for a 
passenger to alight, and the motion of the train in 
starting caused the door to swing onto the passenger's 
hand, injuring it. Held, that the company was charge- 
able with negligence. (2) The conductor, not being at 
his post of duty, the platform of the car, when the 
train stopped, the passenger opened the door of the car 
so that she could attract his attention in time to have 
the gate opened before the train started. Held, that 
the question of her contributory negligence was for the 
jury. (3) At the trial the court called the attention of 
the jury to the fact that there was no evidence of any 
specific loss of business or time by plaintiff, and no evi- 
dence of any expense or liability in dollars and cents 
for medical expenses, and that nothing could be al- 
lowed specifically for these items. Defendant requested 
a charge that there was no evidence upon which the 
jury could give ‘“‘any"’ damage for loss of time by 
plaintiff, as a music teacher, and that there was no evi- 
dence that she had suffered damage from being absent 
from her position as a teacher in the public schools, 
and that they could give ‘‘no’’ damages for such ab- 
sence. Held, that the requests were properly re- 
fused, as they excluded the right to recover nominal 
damages; and also because the jury had already been 
sufficiently instructed upon the subject. Second Di- 
vision, Feb. 25, 1890. Baker v. Manhattan Ry. Co. 
Opinion by Haight, J. Affirming 54 N.Y. Super. Ct. 394. 


SALE—BREACH OF WARRANTY—DAMAGES.— When an 
article, made and delivered under an express warranty 
as to its fitness fora particular purpose, proves unfit 
for that purpose, the proper measure of damages re- 
coverable by the vendee, if he uses the article, is not 
the cost of changing it and making it conform to the 
warranty, but the losses sustained by him, including 
profits he would have made. Milk Pan Co. v. Reming- 
ton, 109 N. Y. 143, is cited. That decision was not in- 
tended to, nor does it, modify the rule as recognized 
and enforced in Passinger v. Thorburn, 34 N. Y. 634; 
White v. Miller, 71 id. 133; Wakeman v. Manuf. Co., 
101 id. 205; Reed v. McConnell, id. 276, and kindred 
cases. The object of the freezer was to preserve 
chickens forthe May market. The expense of con- 
struction and trouble, as well as expense of operation, 
was incurred aud undertaken in order to secure the 
enhanced prices of the mouth of May. It was the ex- 
tra profit which the plaintiff was contracting to secure, 
and, in so far as the profits contemplated by the par- 
ties can be proven, they may be considered. Gains 
prevented, as well as losses sustained, are proper ele- 
ments of damage. Wakeman v. Manufacturing Co., 
101 N. Y. 205. Second Division, Feb. 25, 1890. Beeman 
v. Banta. Opinion by Parker, J. Affirming 45 Hun, 
593. 


PROMISSORY NOTES — WARRANTY.—(1) Plain- 
tiff's debtor agreed that he should have the benefit of 





. ——— ———— 
certain collaterals held by defendant’s testator to se. 
cure a debt due him by plaintiff's debtor, over 
above the interest of defendant’s testator therein, and 
in order to secure this, plaintiff paid the debt due de. 
fendant’s testator, and took an assignment of his 
claim, including notes. Held, that there was no jm. 
plied warranty by defendant’s testator that the notes 
were valid and unpaid, as the transaction was not q 
sale of them. (2) In an action on an alleged breach of 
warranty of the notes, the complaint alleged that the 
transaction was a bona fide purchase of the notes, 
and that they had been paid, to the knowledge of de 
fendant’s testator. The answer made no direct denial 
of this, but set forth the transaction in detail, and 
concluded by denying that defendant's testator “made 
any other or different transfer of said notes than a 
herein stated.”” No objections were made to the ad- 
mission of evidence of the transaction. Held, that the 
referee was justified in refusing to find that defendant 
admitted the allegations of the complaint. Jan, 14 
1890. Mandeville v. Newton. Opinion by Andrews, J, 
Affirming 3 N. Y. Supp. 956. 


SPECIFIC PERFORMANCE—REMEDY AT LA W—TENDER 
(1) A purchaser of land can maintain an action in 
equity against his vendor to compel specific perform. 
ance of the contract of sale, although he has another 
remedy at law. (2) After execution of a contract for 
sale of land, the vendor gave the purchaser a verbal 
option to extend the time of performance for thirty or 
sixty days, provided that at the time fixed for carry- 
ing out the agreement as il then stood, he would in- 
crease the amount of the purchase-price, and pay an 
additional sum down. The purchaser accepted the 
proposition, and attended at the time and place speci- 
fied, ready to carry it out. The vendor was only 
represented by agents, neither of whom bad any evi- 
dence of authority to act for her, and upon the par 
chaser’s objecting to pay the money except to the 
vendor, or some one showing authority from her to 
receive it, one of the agents made a tender of the deed, 
and as the purchaser was not prepared to carry outthe 
agreement, declared the contract at an end. Held, 
that the purchaser had a right to insist upon a written 
extension, properly signed, before paying the money, 
and to be reasonably satisfied as to the authority of 
the agents to give such an extension; and that under 
the circumstances, the rights of the purchaser could 
not be terminated by a tender of the deed at the time 
and place mentioned in the contract. (3) The contract 
having been repudiated by the vendor, the purchaser 
was not bound to make any tender before comment 
ing an action for specific performance. (4) A claim 
that the purchaser was in default because he was not 
present in person, but appeared through agents, who 
did not produce any evidence of their authority to act, 
was not well founded; the vendor not having quéé 
tioned the authority of such agents. Second Division, 
March 4, 1890. Baumann v. Pinckney. Opinion by 
Vann, J. Haight, J., dissenting. Reversing 14 Daly, 
241. 

STATUTE OF FRAUDS — AGENCY — TERMINATION —~ 
PERFORMANCE WITHIN A YEAR. — (1) When the com 
pensation of an agent is dependent upon the success 
of his efforts in procuring a contract for his principal, 
and his subsequent performance of the work, the 
principal will not be permitted to stimulate his efforts 
with the promise of reward, and then, when the con- 
tract is obtained and the compensation assured after 
construction, terminate the agency for the sole pur- 
pose of securing to himself the agent’s profits. (2) A 
contract for the sale of chattels, to be manufactured 
and delivered as may be required, is not within the 
statute of frauds, as an agreement which by its terms 
is not to be performed within a year; there being 
nothing in its terms inconsistent with complete per 
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formance within a year. (3) An exception to the un- 

nsive portion of an answer to a proper question, 
answered without objection, does not present a ques- 
tion for review, a motion to strike out being the 
proper remedy. (4) Where letters offered in evidence 
and excluded do not appear in the printed record, it 
must be assumed, on appeal, that the trial court 
rightly determined that they did not relate to the 
pending controversy. Second Division, Feb. 25, 1890. 
Warren Chemical and Manufacturing Co. v. Holbrook. 
Opinion by Parker, J. Affirming 44 Hun, 628. 


TAXATION—ASSESSMENT—REVIEW OF PROCEEDINGS. 
—(1) An adjudication as to the value of property in a 
contest of one year’s assessment is conclusive upon the 
game assessors for the next year, in the absence of 
change of value, though some of them have received 
new terms of office. (2) An allegation that relators 
appeared before the assessors ou “grievance’”’ day, 
and asked to have the assessment corrected, not denied 
or put in issue in the return, must be taken as ad- 
mitted. (3) Laws of New York of 1880, chapter 296, 
section 2, providing that a certiorari shall not stay pro- 
ceedings of officers assessing or collecting taxes, pay- 
ment of taxes under protest, on the ground that the 
assessment is excessive, and proceedings are pending 
for correction thereof, will not bar further prosecution 
of the proceeding. March 18, 1890. People, ex rel. 
Warren, v. Carter. Opinion by Earl, J. Ruger, C. J., 
dissenting. Affirming {8 N. Y. Supp. 937. 





ASSESSMENT—REVIEW OF PROCEEDINGS.—In a 
proceeding to review an assessment, it cannot be ob- 
jected that relators did not seasouably object to the 
assessment where they allege that they appeared be- 
fore the assessors on the proper day, and gave notice 
of judgments theretofore entered reducing assess- 
ments for previous years, and the return states, that 
relators having complained that the valuation was too 
high, defendants reduced the same. March, 18, 1890. 
People, ex rel. Warren, v. Carter. Opinion by Earl, J. 
_ C. J., dissenting. Affirming 8 N. Y. Supp. 


——___.______. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CARRIERS—LIMITING LIABILITY.—A railroad com- 
pany that has made no reduction in its freight rates in 
consideration of a stipulation ina bill of lading exempt- 
ing it from loss by fire; that has furnished its agent 
with no form for a bill of lading not containing the 
“fire clause ;’’ and that has given him no authority to 
submit to the shipper the alternative of paying a higher 
rate fora shipment with the common-law responsibility 
attaching to the company —is liable for goods de- 
stroyed by fire, though the company’s officers tes- 
tify that the company had two freight rates —one 
under the restricted liability, the other without —and 
that, if the shipper had so requested, permission would 
have been given to ship under a contract without the 
‘fire clause’’ in it. The stipulation, being unreason- 
able and unjust, is not a valid limitation of the com- 
Pany’s common-law liability as a common carrier. It 
is now too well settled to admit of debate that the com- 
mon-law liability of common carriers may be limited 
by special contract, even to the extent of denuding 
them of the character of insurers, except as against 
their own negligence, or that of their agents and ser- 
Vants; and the limitation may be, and is generally, em- 
braced in the bill of lading delivered to the shippers at 
the time. It is not every such special contract, however, 
that is effective. To be valid, it must be fairly obtained, 
and just and reasonable. Under the English Rail- 
way aud Canal Traffic Act of 1854 (17 & 18 Vict., chap. 





they can be upheld only when they “shall be adjudged 


* * + to be just and reasonable.’”” The same crite- 
rion is uniformly applied in this country, and no limi- 
tations of the carrier’s common-law liability, in what- 
ever form made, will afford protection unless just and 
reasonable in the eyes of the law. Railroad Co. v. 
Lockwood, 17 Wall. 357; Hart v. Railroad Co., 112 U. 
8. 338; Marr v. Telegraph Co., 1 Pickle, 542; Trausporta- 
tion Co. v. Bloch, 2 id. 397. Though such is the 
generally accepted test, the use of these words (‘just 
and reasonable’’) will not always meet the require- 
ments of investigation. What will be just and reason- 
able in one case may not be so in another. ‘The just- 
ness and reasonableness of the condition or limitation 
must of necessity depend upon the peculiar facts and 
circumstances of every case—the nature of the article 
to be conveyed, the hazard of the transportation, the 
surroundings of the parties at the time, and the mutual 
advantages given and received. Referring to the bur- 
den and weight of proof, an eminent British author 
says: ‘‘The burden of proving the reasonableness of a 
condition lies upon the company. The most cogent evi- 
dence in favor of reasonableness is to show that the con- 
dition was not forced upon the customer, but that he 
had a fair alternative of getting rid of the condition,and 
yet agreed to it.” Redman Carr. (2d ed.), p. 66; citing 
Lewis v. Railway Co., 47 L. J.,Q. B. 131. In further treat- 
ing on the same subject, the same writer, on page 71, 
says: “To enable a company to rely on an alternative 
contract offered to the customer, it must appear that 
such alternative was itself reasonable. A company can- 
not offer the choice of two unreasonable conditions, and 
then rely on the one actually chosen.” Citing Lloyd 
v. Ry. Co., 15 Ir. C. L. 87. To the same effect as the 
latter quotation is the Marr Case, decided by this court 
in 1886. There the telegraph company was shown to 
have bad four different rates of charges, with as many 
different degrees of liability. They were all held to be 
unreasonabie, and the fact that the customer choosing 
one rate had the option of taking any one of the other 
three was of no avail to the company, in an action for 
damages. Marr v. Tel. Co., 1 Pickle, 545. The alterna- 
tive must be both reasonable and bona fide. If either 
unreasonable or colorable only, it will be unavailing as 
a defense to the action against a carrier. A company 
stunding before the public as a common carrier, and 
enjoying the advantages and franchises as such, must 
be ready to do the business of a common carrier, with 
the full measure of responsibility imposed by the com- 
mon law; and it may at the same time offer to do the 
same business with a limited liability, the limitation 
resting upon a sufficient consideration. An offer or 
readiness to transport the goods of its customer with 
the one or the other degree of responsibility, at his 
option, is as little as can be required of any common 
carrier. Less than this does not present a bona fide 
and reasonable alternative. Reduction of freight 
charges is the usual consideration for the diminution 
of responsibility on the part of the compaay. One of 
the leading principles deducible from the English cases 
is stated by Mr. Redman in these words: ‘*A condi- 
tion is reasonable which reduces a company’s liability 
toa minimun, if it is coupled with compensating ad- 
vantages to the customer (such as cheapness of car- 
riage), and the latter has the alternative of getting rid 
of the condition by paying a reasonably higher rate.” 
Redman Law Ry. Carr., p. 75, § 2. This language puts 
the law clearly, and meets our unqualified approval. 
It is reproduced as the law of the two countries ina 
recent American work. 2 Amer. & Eng. Cyclop. Law, 
819. These clauses, similar to the one before us, when 
based upon a sufficient consideration, have by the Su- 
preme Court of the United States, and by this court, 
been held to be valid, and to protect the company from 
liability for loss by fire, caused otherwise than by the 


41, §7), such stipulations are called “ conditions,” and J negligence of the company or its agents. York Co. v. 
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Railroad Co.,3 Wall. 107; Dillard v. Railroad Co., 2 | 


Lea, 288. In the latter case, the court said: ‘‘ A lower 
rate of freight, or something equivalent, will be a suf- 
ficient consideration for the stipulation.’’ 2 Lea, 293, 
In the former it is broadly intimated that a reduction 
of charges will be presumed to be the consideration for 
such a stipulation, the language of the court being: 
““*e %* * There is no evidence that a consideration 
was not given for the stipulation. The company, prob- 
ably, had rates of charges proportioned to the risks 
they assumed from the nature of the goods carried, 
and the exemption of losses by fire must necessarily 
have affected the compensation demanded.” 3 Wall. 
113. In speaking of a stipulation fora limited liability 
in a railroad ticket, the New York Court of Appeals 
said: *‘ Like all contracts, to render such an one valid, 
it is indispensable that it have some consideration, 
which it would not have if the passenger paid the full 
fare fixed by law. * * * If the service is reduced, 
the amount of the reward must be reduced in propor- 
tion; and, if the company is relieved from risk, it 
must make compensation for that relief by the reduc- 
tion of fare or otherwise.’’ Bissell v. Railroad Co., 25 
N. Y. 442. The performance of an act which a party 
is under a legal obligation to perform does not cousti- 
tute a good consideration for a promise. Add. Cont., 
§4. Hence a mere agreement by a common carrier to 
transport goods furnishes no consideration fora stipu- 
lation for less than common-law liability. Laws. Carr., 


§212. Tenn. Sup. Ct., Jan. 30, 1890. Louisville & N. 
R. Co. v. Gilbert. Opinion by Caldwell, J.; Folkes, J., 
dissenting. 


CONTRACT—SUBSTANTIAL—PERFORMANCE.— Wherea 
contractor has in good faith made substantial per- 
formance of the terms of a building contract, but 
there are some slight omissions or defects which are 
not so essential as to defeat the object of the parties, 
but are readily susceptible of being remedied so that 
au allowance out of the contract price will give the 
other party full indemnity, and, in substance, what he 
bargained for, the contractor, in an action on the con- 
tract, may recover the contract price, less the damages 
on account of the omissions or defects; and if in such 
case the other party wishes toclaim adeduction on ac- 
count of such defects or omissions, the burden is upon 
him to allege and prove his damages. Defendant’s con- 
tention is, that plaintiffs’ contract being an entirety, 
they toabe paid a gross sum on completion of the job, 
they cannot recover on the contract until it has been 
fully performed in all respects; that, at most, they can 
ouly recover for the reasonable value of the labor and 
material furnished and performed; and that, in the 
absence of any evidence showing how much it would 
cost to remedy the defect referred to, there is nothing 
to show how much, if any thing, the plaintiffs are en- 
titled to recover; that the burden of showing how 
much it would cost to remedy the defect was on them, 
and not on defendant. The question what, if any thing, 
a contractor, who has in some respect failed to com- 
pletely perform his contract according to all its provis- 
ions, may recover, and whether upon the contract or 
on a& quantum meruit, is one of some difficulty, and 
which has given rise to some diversity of judicial de- 
cision, especially in the case of building contracts, or 
others where the party has expended labor and mate- 
rial npon the land of another which cannot be returned 
to him, but which the owner of the land must neces- 
sarily retain and have the benefit of. In some States, 
such as Massachusetts and New Hampshire, the courts 
have adopted what is sometimes called the modern 
equitable rule, that the party who has the possession 
and enjoyment of the labor and materials of another 
must make compensation for what he has received af- 
ter full allowance has been made to him for any dam- 
age he may have sustained by the non-performance of 








the contract in its entirety. Hayward y. Leo 
Pick. 181; Smith v. First Cong., ete., 8 id. 178; 

v. Sears, 112 Mass. 308; Britton v. Turner, 6 N, H. 481, 
In other States, like New York, a more rigid rule has 
been adopted, founded upon the policy of securing full 
and faithful performance of contracts and of diseour. 
aging parties from abandoning their contracts OF exe. 
cuting them as their interest or caprice may dictate. 
Smith v. Brady, 17 N. ¥. 173. The severity of therule 
has however beeu much relaxed in subsequent cases jy 
that State, under a very liberal application of the doe 
trine of ** substantial performance.” Glaciusy, Black, 
50 N. Y.145; Johnson v. De Peyster, id. 666; Phillip 
v. Gallant, 62 id. 256; Woodward vy. Fuller, 89 ig, 
312; Heckmann v. Pinkney, 81 id. 211. Without now 
considering or deciding in what cases, if any, a party, 
who has not substantially performed his contract jn 
its entirety, may recover on a quantum meruit, it 
would seem clear, from the general principles govern. 
ing the enforcement of contracts, that to entitle g 
party to recover the contract price in an action on the 
contract, he must have made a substantial perform. 
ance of his agreement. But this does not mean exact 
performance in every slight or unimportant detail. In 
many cases, such as building contracts, notwithstand- 
ing the most honest, diligent and intelligent effort to 
fully perform in every particular, yet, owing to over. 
sight, inadvertence or some excusable mistake, very 
often some slight omissions or defects may be discoy- 
ered. To hold that a builder could not in any such 
case recover on his contract would be too rigid a rule 
to apply to the practical affairs of life. Substantial 
performance is all that reason or the law requires 
Literal compliance in every detail is not required. 
This is the rule applicable to contracts generally. 
Thus, in the case of contracts for the sale of real 
tate, where the difference or deficiency in certain re 
spects between the property contracted for and that 
tendered for conveyance is slight in substance, and not 
material to the enjoyment of the property or inducing 
the contract—as for example, a difference of a few 
days in a long term for years, or a slight deficiency in 
the quantity of the land—it may be made a matter of 
compensation in value upon equitable _ priuciples. 
Leake Cont. 833. Minn. Sup. Ct., Jan. 29, 1890. Leeds 
v. Little. Opinion by Mitchell, J. 


EXTRADITION — DISCHARGE OF PRISONER — ARREST 
IN OTHER PROCEEDINGS.—U pon a warrant issued by & 
commissioner of this court, the prisoner was brought 
here by the marshal from the State of New Jersey, for 
examination in a proceeding to extradite him to Aus 
tria, upon a charge of embezzlement of public funds. 
The charge not being sustained, the commissioner dis- 
charged the prisoner, and the latter, upon leaving the 
commissioner’s room, was arrested by the sheriff upon 
an order of arrest in a civil suit in the State court to 
recover thesame funds. Both proceedings were pre 
moted and prosecuted by the same agents and attor- 
neys. Held, that the prisoner was entitled to immu 
ity from arrest until the lapse of a reasonable time t 
return to New Jersey, whence he had been brought, 
and one day was allowed for that purpose. Held, 
further, that to prevent conflicts of jurisdiction, it was 
competent for the commissioner to direct the marshal 
to take the prisoner to the place whence he had been 
brought, and that he be thereupon discharged. The 
case is in some respects different from that of In re 
Reinitz, 39 Fed. Rep. 204, recently decided by this 
court. There, the prisoner, having been extradited to 


this country, and on trial acquitted, was immediately 
arrested in an action of debt, but was discharged on 
habeas corpus, and given a reasouable time to re 
turn to Ireland, from whence he came. The p 


ciples declared by the Supreme Court in ee 
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asubsequent immediate arrest for crime illegal, 

were there held equally applicable to a subsequent ar- 

rest in a civil suit for debt. In the present case the 


prisoner was not delivered to this country by a foreign 
government, but was apprehended and held in custody 
by this government, for the purpose of being delivered 
to Austria, in accordance with the treaty stipulations, 
provided, upon the preliminary hearing, a prima facie 
ease should be established. Though some of the argu- 
ments and considerations that support the decisions 
in the case above cited do not apply to the present 
case, the fundamental principle which was laid down 
as the basis of the decision in the Rauscher Case seems 
to me to be equally applicable here. That principle is 
that the proceeding under the treaty is for a limited 
and defined purpose only, and that the exercise of 
jurisdiction over the prisoner for any other purpose 
than that mentioned in the treaty, until he has an op- 
portunity to return, is a fraud upon the rights of the 
party extradited, and bad faith to the country which 
permitted the extradition. 119 U. S. 422. Upon this 
general principle, in the very recent case of Hope, who 
had been brought from California upon the requisition 
of the governor of this State, upon inter-State extradi- 
tion proceedings, and who, after conviction, and after 
serving out his sentence, was again immediately ar- 
rested upon a requisition of the governor of Delaware 
to the governor of this State for trial for an offense 
committed in Delaware, the prisoner was discharged 
upon habeas corpus before Wheeler, J., in this court; 
and Governor Hill, after argument, upon the same 
ground refused the warrant for removal, until after 
the lapse of a reasonable time for the accused to return 
to California, whence he had been brought to this 
State. 40 Alb. L. J. 441. The present case, asit seems 
to me, cannot be distinguished or excepted from this 
general principle. If the extradition proceeding and 
the presence and custody of the prisoner here are for 
the single-named purpose only, and if the exercise of 
any other jurisdiction over him, before he has a rea- 
sonable time to return, is a perversion of the treaty and 
the law, a fraud upon the rights of the accused—it is 
manifestly immaterial at what stage of the extradition 
proceedings, or in what place in the course of those 
proceedings, such a perversion or interference with 
the rights of the prisoner takes place. The same prin- 
ciples must apply to the whole proceedings—the same 
in the earlier stages asin the final. Here the prisoner 
was brought from another State before a commis- 
sioner of this court upon an extradition proceeding, 
and for the purpose of a preliminary trial only. On 
this preliminary trial he was discharged. Any inter- 
ference with the right of return, within a reasonable 
time, to the place from which the prisoner had been 
taken under the Federal authority, is as much a mal- 
appropriation of the extradition proceeding, and a per- 
version of its purpose, as if the arrest were after a dis- 
charge under final trial. The case is not indeed within 
the letter of section 5275 of the Revised Statutes of the 
United States, since that section applies only to pris- 
oners delivered by foreign countries to this country ; 
but that section does give statutory sanction in that 
class of cases to the general principle made applicable 
by the Supreme Court to extradition proceedings in 
general; and as above stated, the same general prin- 
ciple is applied to cases of inter-State extradition, al- 
though there is no statutory provision covering this 
point. As the prisoner was therefore brought here in- 
Voluntarily from New Jersey by force of the Federal 
law, under treaty provisions, and for no other purpose 
than an examination under the treaty and the Fed- 
eral law, common justice demands that he be treated 
8 under the protection of that same Federal law until 
the lapse of a reasonable time for his return after his 
discharge. During this period, his enforced presence 
under a Federal law for treaty purposes, and for this 





special purpose only, is a presence which no other per- 
sons have a right to take advantage of; nor under the 
law and the treaty that wrongfully forced him here, 
should he be allowed to suffer disadvantage until, by 
voluntarily remaining, he waives the privilege and 
protection to which he is entitled until he has oppor- 
tunity to return. U.S. Cire. Ct., S. D.N. Y., Jan. 4 
1890. Inre Baruch. Opinion by Brown, J. 41 Fed. 
Rep. 472. 

INFANCY — CONTRACT — AVOIDANCE. — Plaintiff, a 
minor, with the assent of his mother, agreed with de- 
fendant to work for him, and that a portion of his 
wages might be applied to the payment of a debt due 
defendant from the estate of the deceased father of 
plaintiff. When the debt had been paid defendant dis- 
charged him. Held, that in the absence of a showing 
that he had any interest in preventing defendant from 
collecting his debt out of the father’s estate, plaintiff 
was entitled to avoid the contract, and recover either 
upon a quantum meruit or upon his contract for the 
balance due him for services rendered. It is clear that 
the plaintiff was not bound to pay his father’s debts; 
that the contract made iu this case was not for neces- 
saries, and was not necessarily beneficial to the plain- 
tiff; and that by our decisions, in order to avoid such 
a contract, it is generally not necessary that the minor 
put the other party in statu quo or return the consid- 
eration received. Chandler v. Simmons, 97 Mass. 508, 
514; Bartlett v. Drake, 100 id. 174; Walsh v. Young, 
110 id. 396; Gaffney v. Hayden, id. 137; Bradford v. 
French, id. 865; Baker v. Stone, 136 id. 405; McCarthy 
v. Henderson, 138 id. 310. Gaffney v. Hayden, ubi su- 
pra, shows that, if the amount of the wages agreed upon 
had not been as much as the plaintiff's services were 
worth, the fact that the plaintiff had received his pay 
while a minor would not prevent him from avoiding 
the contract, and suing on a quantum meruit. In the 
opinion the cases of Stone v. Dennison, 13 Pick. 1, and 
Breed v. Judd, 1 Gray, 455, which the present defend- 
ant cites, are considered and distinguished. It is sug- 
gested that the plaintiff's agreement that |the defend- 
ant should apply a part of the wages to the extinguish- 
ment of the father’s indebtedness makes the actual ap- 
plication of the wages by the defendant equivalent to 
& payment, in pursuance of this agreement, and before 
it was revoked, of money by the plaintiff to the de- 
feudant for the purpose of extinguishing this debt. It 
is argued that if a minor voluntarily pays money un- 
der a contract he cannot recover the money he has 
paid, when he has received any benefit from the con- 
tract, or any part of the consideration, except by re- 
scinding the contract; and that a contract cannot be 
rescinded unless the other party is put in statu quo; 
and that, in the present case, it doves not appear that 
the defendant can be put in statu quo because he may 
have lost his remedy against the estate of the father. 
See Shurtleff v. Millard, 12 R. I. 272; Robinson v. 
Weeks, 56 Me. 102; Sparman v. Keim, 83 N. Y. 245; 
Adams v. Beal, 67 Md. 53; Ex parte Taylor, 8 De Gex, 
M. & G. 254. It does not appear that the plaintiff did 
or could receive any benefit, directly or indirectly, 
from paying his father’s debts. It appears that the 
father died seised of real estate *‘ which he devised to 
his widow,” and which the widow conveyed to his eld- 
est son, the brother of the plaintiff; but it does not ap- 
pear that the plaintiff was entitled to receive any prop- 
erty from the estate of his father, and therefore it does 
not appear that the plaintiff had any interest in pre- 
venting the defendant from collecting the debt out of 
the estate of the father. The action is not to recover 
money paid. The contract, so far as it related to the 
payment of the father’s debt, would, in ancient times, 
have been held absolutely void, if made by an infant. 
We think that the principle contended for, whether it 
is consistent or not with our decisions, is not applica- 
ble to this case. It is necessary for the protection of 
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an infant that he should not be bound by a contract to 
pay out of his earnings the debt of another person, and 
the defendant had no right to rely upon such a con- 
tract, and forego any remedies he might have had 
against the estate of the father. Mass. Sup. Jud. Ct., 
Jan. 2, 1890. Dubé v. Beaudry. Opinion by Field, J- 
MARRIAGE—DOWER—VALUE. — Where the husband 
and wife are both living, the rule for computing the 
present value of the wife’s contingent right of dower 
is to calculate the expectation of life of the wife, and 
the probability of the joint lives of the husband and 
wife, and from the present value of an annuity pay- 
able while the wife lives, deduct the present vaiue of 
an annuity payable while both are living. What is the 
real value of the contingent right of dower relin- 
quished, by the aid of modern science is capable of a 
definite ascertainment; and it is easy to ascertain 
whether an undue valaation is placed upon it. The 
rule of computation of the present value of a dower 
interest is much discussed by the judge, and by the 
able counsel for the appellees, afterward the judge 
who delivered the opinion in the case of College v. 
Powell, supra, and by the reporter, Mr. Conway Rob- 
inson, in an elaborate note in the case of Wilson v. 
Davisson, 2 Rob. (Va.) 384, 419. See however as to 
this the table ‘prescribed by law (Code Va., § 2281), 
prescribing the method by which the present value of 
an annuity, payable at the end of every year that a 
person, at a given age, may be living, for the ages 
therein stated. But that table and the prescribed 
rule will not apply to a case like this; that will apply 
to a case where the party is entitled at the present to 
an annuity at the end of each year, for life; but this 
is a case where there is only an expectation of an an- 
nuity. Inthe case of an annuity, the expectation of 
life being ascertained by the longevity tables, the cal- 
culation is simple ‘2 Rob. Pr., Old, 380); but where the 
expectation of life of one party is to be ascertained, 
and the expectation of death of the other party is to 
be determined, the question is not determinable by 
the table in question. If as is suggested, the expectation 
of life of the wife is to be ascertained, and the expecta- 
tion of the life of the husband ascertained, and one 
subtracted from the other, the result is wholly unsatis- 
factory to common reason. The two parties may be 
of equal age, and the result would be nothing, whereas 
the decisions and reason both concur that in every 
case the contingent right of dower is a valuable right 
in the wife and an iucumbrance upon the property of 
the husband, which would hinder, if not prevent, a 
fair disposition of his real estate for its value. And 
when the wife is actually older than the husband the re- 
sult would be the reductio ad absurdum, her contingent 
right of dower being then less than nothing. The other 
suggestion made in the argument, that the contingent 
right of dower shall be ascertained by the evidence of 
witnesses, is one so full of uncertainty, and so opposite 
to any thing like uniformity, that it will probably 
never be adopted by the courts. Mr. Minor (2 Inst. 
156) says the mode of estimating the value of the wife’s 
contingent dower interest ‘‘ is a problem more difficult 
of determination than the value of the life estate of 
one who is already a widow, since it involves the com- 
putation, not only of the duration of one life, but the 
chances of surviviorship besides, as between the hus- 
band and wife. By the aids of the tables of mortality 
however and the calculus of chances, tables have been 
formed exhibiting the present value of a right of 
dower of a married woman for every $100 worth of her 
husband’s estate whereof she is dowable, for all prob- 
able ages of both parties, thus,’’—giving a brief extract 
from the tables referred to, which is taken, as stated, 
from extensive tables of the description indicated, 
found in the American Almanac for 1835, page 88, re- 
ferring to Wilson v. Davisson, supra, which we have 


In the case of a widow, her interest is readily asoen 
tained, in any given sum, by the method Prescribed jg 
the above-cited section of, the Code of Virginia, But 
to ascertain the present value ofa contingent right of 
dower, we must calculate by the rules for the aacer. 
tainment of the expectation of life of a Person; not 
only the expectation of life of the wife, but the proba: 
bility of their joint lives. If this is terminated by the 
death of the wife, she gets nothing; if by the death of 
the husband, her annuity then commences, From the 
probability of the life of the wife, deduct the proba- 
bility, not of the life of the husband, but ,the proba- 
bility of the life of both; and the regult is the 
probability that the wife will be living, and the bus 
band dead. And if, from the probability that the wife 
will be living at the end of each year, we deduct the 
probability that both will be living, the result is the 
fraction representing the probability that the husband 
will be dead, and wife living. And so, if from the 
present value of an annuity payable while the wife 
lives, we deduct the present value of an annuity pay- 
able while both are living, the remainder will be the 
present value of an annuity payable while the wife 
survives the husband. The tables in the Americay 
Almanac of 1835 have been compiled upon this pring 
ple; and they will be found set forth in full in the 
Quarterly Law Journal, volume 4, page 1, published ig 
Richmond, in 1859, where the calculations can be 
found, illustrating the principles upon which they are 
based; but these cannot properly find place in our 
opinion, and we cite them, simply. An interesting 
article by T. B. Sprague, M. A., editor of the Journal 
of the Institutes of Actuaries, will be found in the Ea 
eyclopedia Britannica, volume 2, title “Annuities.” 
See also Buailey’s *‘ Life Annuities and Assurances;” 
De Morgan’s paper, ‘‘On the Calculation of Single 
Life Contingencies,’’ Assur. Mag. 12, 348, 349; Gray's 
Tables & Formula, chap. 8; preface to Davies’ Treatise 
on Annuities; Headriske’s papers in the Assur. Mag., 
No. 1, p. 1, and No.2, p. 12; 4 Assur. Mag. 185; De 
Morgan's ‘Account of a Correspondence between Mr, 
George Barrett and Mr. Francis Bailey.” The caleu- 
lation, in this case, upon the basis of thirty-seven 
years for the wife and forty-two years for the hus 
band, contained an error, as made by the commie 
sioner, which however appears to be corrected in the 
decree rendered; and if these tables of longevity or 
expectation of life are to be accepted, as they must be, 
in the absence of any thing more simple and satisfac 
tory to the ordinary understanding, there is no error 
in the decree complained of. But it may be found 
worthy of consideration by the Legislature whether 
this valuable property right of the wife, aud incum- 
brance to the alienation of the property of the hus 
band, might not be fixed by law ata certain proportion 
in every case, so much on the $100 worth of property, 
as the present value of a vested dower right, without 
regard to age—a sum in gross. This was done in Hey- 
ward v. Cuthbert, 1 McCord, 386, by the commissioner, 
and approved in the case of Wright v. Jennings, 1 
Bailey, 280, in the following terms: ‘ It appeared that 
the commissioners had assessed one-sixth of the fee 
simple value of the estate, which assessment was sus 
tained; and the same rule has generally prevailed 
since that period, and I believe, has been approved by 
experience. We have no table of life annuities in this 
State (South Carolina), and if we had, the commis- 
sioners usually appointed for the performance of this 
duty would be very incompetent to apply it to the 
various cases that might arise. I think therefore that 
we had better adhere to the rule adopted in the case 
of Heyward, except in extreme cases of youth, on the 
one hand, or of age or infirmity, on the other, in which 
something, more or less, according to circumstances 
may be allowed.”’ The dower interest is fixed, by an 





seen, and which is applicable to the case of an annuity. 





arbitrary rule, at one-third for life. Being ascertained, 
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t value might be fixed according to the legis- 
Jative mind ; and possibly the present value of a con- 
t right of dower to a wife might be fixed at a 
jon definite and certain, which would meet the 
ends of justice, aud save costs to persons worthy of 
high consideration. We however make no departure 
from established practice in this State, but adhere to 
the rule usually followed by our courts, and rest upon 
the tables of longevity, relied on by the Circuit Court. 
Va. Sup. Ct. of App., Jan. 9, 1890. Strayer v. Long. 
Opinion by Lacy, J. 

MUNICIPAL CORPORATION — COUNCIL — RULES OF 
pROCEDURE.—Under a regulation adopted by a city 
council, providing that ‘‘a majority of the members 
elected and voting shall be necessary to choose any 
officer elected by the board,”’ a candidate who receives 
sixvotes of the twelve members present, three not 
voting, is legally elected. It is urged that the appellee 
should have received a majority of the entire council, 
and that the mode of proceeding by which the appel- 
lee was elected is in violation of the organic law of the 
city. Besides it is further argued that the three mem- 
bers, who declined to vote for either the appellee or 
the appellant, offered to cast their votes on the sixth 
ballot for the candidate who had been dropped, and 
this was denied them. We perceive no reason why 
the council could not adopt a rule which would facili- 
tate the proceedings, and result in an election that 
otherwise would have prevented the election alto- 
gether at the whim of the minority. The charter did 
not require 2 majority of all the members present to 
vote in order to make the election valid. There were 
nine votes cast out of the twelve, three members de- 
dining to vote for either candidate; and in the ab- 
sence of an express statute requiring a majority of 
the entire body, 2 plurality of the votes cast, there be- 
ing a quorum present and voting, elected the officer. 
Mr. Dillon says: ‘“‘Ifallthe members of the select 
body or committee, or if all of the agents,are assembled, 
orif all have been duly notified, and the minority re- 
fuse or neglect to meet with the others, a majority of 
those present may act, provided those present consti- 
tute a majority of the whole number. In other words, 
in such case, 2 major part of the whole is necessary to 
constitute a quorum, and a majority of the quorum 
may act.”” 1 Mun. Corp. 296. There was nothing un- 
reasonable in the regulations adopted for the election, 
and if there had been no such rule, the appellee was 
entitled to the office, because he obtained a majority 
of the nine votes cast, the entire body being present. 
Ky. Ct. App., Jan. 30, 1890. Morton v. Jungerman. 
Opinion by Pryor, J. 


NEGLIGENCE—TRESPASSER—INFANT.—A declaration 
alleging that defendant left a freight car standing on 
one of its side tracks, and negligently allowed the 
door, which it knew was not properly attached to the 
tar, to remain open and unlocked, knowing that it 
would be an enticing object to children, and that 
plaintiff, eleven years old, travelling on the street in 
the vicinity of the side track, saw the car with its door 
open, and was thereby enticed to look into it, and in 
80 doing carefully touched the door, which fell upon 
him, states no cause of action. Mass. Sup. Jud. Ct., 
Jan. 3, 1890. McEachern v. Boston & M. R. Co. Opin- 
ion by W. Allen, J. 


——— DANGEROUS PREMISES. — Plaintiff entered a 
Public dining-room by a side door from the hall, to 
Which she was accustomed, but having dined at a table 
further in the rear than usual, opened, for the purpose 
of retiring, a side door, and without observing where 

Was going, stepped out and was thown down the 
stairs, upon which the door opened. Held, that 
verdict was properly directed for defendant, though 
the door was not locked and there was no sign indi- 





cating that it was not to be used. As the plaintiff was 
on the premises by invitation, as a customer, at the 
public dining-room kept by defendant, it was the duty 
of the defendant to keep the rcom, and the approach 
or approaches thereto, in a reasonably safe condition 
for ingress and egress, and to use reasonable care, in 
order that no injury might occur in passing through 
the premises to or from the outer door. Sweeny v. 
Railroad Co., 10 Allen, 368, 373; Carleton v. Steel Co., 
99 Mass. 216; Severy v. Nickerson, 120 id. 306. It was, 
on the other hand, equally the duty of plaintiff her- 
self to use due care such as reasonably prudent and 
cautious persons would use, in making her ingress or 
egress from the premises. Sweeny v. Railroad Co., 
ubi supra. While the burden is on the plaintiff to show 
this as an affirmative proposition, it is not necessarily 
to be shown by affirmative evidence. The circum- 
stances under which the injury was received being 
fully proved, if nothing appears in her conduct, either 
of act or neglect, to which the injury may be attrib- 
uted, wholly or partially, an inference of due care may 
be drawn from the absence of all appearance of neg- 
lect. Mayo v. Railroad Co., 104 Mass. 137. When facts 
are undisputed, the inferences to be drawn from them 
may be doubtful and disputable. In such case the 
question of ordinary care would be within the prov- 
ince of the jury to settle, under proper instructions. 
But where facts are undisputed, and also, if viewed 
in the light of common knowledge and experience, 
necessarily show that the plaintiff did not use the or- 
dinary precautions and vigilance which persons of 
reasonable prudence exercise, and no excuse for this 
appears, it isthe duty of the court to direct a verdict 
for the defendant. Wheelock v. Railroad Co., 105 
Mass. 203; Chaffee v. Railroad Corp., 104 id. 108. Mass. 
Sup. Jud. Ct., Jan. 2, 1890. Gaffney v. Brown. Opin- 
ion by Devens, J. 





NOTES. 

HE question of capital punishment has been twice 
carefully considered in this country within the 
jast fifty years; first by a select committee of the 
House of Lords in 1847, which reported that “ almost 
all witnesses and all authorities agree in opinion that 
for offenses of the gravest kind the punishment of 
death ought to be retained;"’ secondly, 1865-66, by a 
royal commission, presided over by the Dake of Rich- 
mond, which, though ‘“ forbearing to enter into the 
abstract question of the expediency of abolishing or 
maintaining capital punishment, on which subject dif- 
ferences existed between them,’’ recommended “ that 
the punishment of death be maintained for all mur- 
ders deliberately committed with express malice afore- 
thought, such malice to be found as a fact by the 
jury,” and also for all murders committed in the per- 
petration of arson, burglary and other serious felonies. 
Four out of the twelve commissioners (Dr. Lushing- 
ton, Mr. Bright, Mr. Neate and Mr. Ewart) signed a 
declaration to the effect that “ capital punishment 
might safely and with advantage to the community be 
abolished, while a fifth, Mr. Justice O’ Hagan, would 
have signed it but that he doubted whether public 
opinion in the country was yet ripe for the acceptance 
of such achange. Amongst the witnesses examined 
(who in point of number were evenly balanced), Lord 
Bramwell, Colonel Henderson, Sir George Gray and 
Mr. Davis, the ordinary of Newgate, were of opinion 
that capital punishment has a strongly deterrent 
effect, while Mr. Justice Denman thought, that on the 
whole, more was done by capital punishment as it then 
existed (i. e., before the abolition of public executions) 
to induce murders than to prevent them; the late 
Chief Baron Kelly thought that the most severe sec- 
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ondary punishment that could be devised would be 
equally deterrent; and Lord 8S. G. Osborne believed 
that where murders proceed from strong provocation, 
**no fear of death, not even if the rack should precede 
it, would have power to deter.’’” Mr. Davis made the 
very important statement, that in his opinion, warders 
would be in danger in watching over criminals under 
penal servitude for life if capital punishment were 
abolished.—London Law Journal. 


In the early common law, before the meliorating 
effect of any equitable element was infused into it, 
there were many forms of action concerning land— 
many more than were necessary, as remedies are now 
understood. Landed estates were the chief property 
at that time, and what little there was of personal 
property was but little cared for. There were then but 
four forms of personal action; two in contract, and 
two in tort. The former were debt and covenant. 
Every lawyer, who has not forgotten his rules of plead- 
ing, will readily understand how inadequate, even un- 
der liberal interpretation, these two forms of action 
were to meet all the varying questions that arise ex 
contract. So there were but two forms of action in 
tort—trespass and detinue. And pleading was then so 
hampered with verbosity and technicality, that it was 
exceedingly difficult to frame a good declaration, or to 
find a case that came up to the technical requirements 
of any one of these four actions. Strict conformity 
with technical rules was required, for technicality 
was then substance. The client frequently found him- 
self in the remediless condition of the would-be prose- 
cutor of the western border. Some petty thief had 
stolen his turkey. He suspected that one of his neigh- 
bors was the thief, and believed if he could obtain a 
search warrant, he could reclaim his turkey and pun- 
ish the offender. To the justice he went. Now, the 
justice was fresh in office, having recently been in- 
ducted into it, and a book of forms constituted his li- 
brary. The facts were laid before the justice, and he 
was asked to issue the search warrant. He consulted 
his form book long, patiently and diligently. He found 
authority and a form for a warrant to search for a 
stolen hand-saw, but as for a stolen turkey, it was not 
in the book. Sohe gravely informed the prosecutor 
that there was no law authorizing a warrant to 
search for a stolen turkey; but he proposed to do the 
next best thing for him. He would and did issue a- 
warrant authorizing search fora stolen hand-saw, in- 
forming the prosecutor, if in searching for the hand- 
saw he found his turkey, he might take and retain it. 
“For,” said he gravely, ‘although the law has failed to 
provide a suitable remedy for you, it is clearly the law 
that no man can acquire a right to another’s turkey 
by stealing it. Thou shalt not steal is the language of 
the good book itself."” But the justice, with all his 
blunders, was governed by a broader sense of right 
than the common-law judges of England formerly 
were. Before them, not to be able to present a case 
fully up to the requirements of one of the four forms 
of action, with all the technical exactness then deemed 
essential, was to be turned out of court with no redress 
whatever.—From address of Chief Justice Stone before 
Alabama Bur Association. 
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NEW BOOKS AND NEW EDITIONS. 


Beacu’s LAw or RAILWAYS. 

These two pony volumes, issued by the Bancroft- 
Whitney Company, of San Francisco, are prepared by 
Mr. Charles F. Beach, Jr., well known as a legal au- 
thor and journalist, and exceedingly well fitted for 
this branch of legal writing. The two little, compact, 
well-printed volumes show a large amount of unpre- 
tending labor, and constitute an important addition to 





this extremely useful series. We recommend them to 


all practitioners who have to do with railroad compa. 
nies, pro or con, as a convenient and accurate Luide, 
It is pleasing to see a man of Mr. Beach's talents ad- 
dicting himself to one branch of the law until he be. 
comes of himself a very considerable authority on the 
subject. 

THE COMPLETE DIGEstT. 

This is the second part for 1889—July to December. 
We have spoken in commendation of the first part 
and see reason to emphasize that opinion of the ful}. 
ness, exactness and methodical arrangement of the 
work. From the examination which we have been 
able to give, it appears to us about as good a digest ag 
can be made. It is admirably printed by the Digest 
Publishing Company of New York. It comes to us 
with the complete digest for 1888, which consists in 
Little, Brown & Company’s United States Digest, new 
series, volume 19, covering the gap between 1887 and 
the first part of the present series, and forming the 
last publication of the Boston work, which is merged 
in The Complete Digest. Inasmuch as in our 
state of legal sin there must needs be digests, we 
recommend this work to the profession asa very com- 
plete monument of the folly of our system, 


COURT OF APPEALS DECISIONS. 


i following decisions were handed down Tues- 
day, April 29, 1890: 


FIRST DIVISION. 

Order affirmed with costs—Wm. L. Ford, respondent, 
v. Binghamton Hydraulic Power Co., appellant— 
Award affirmed with costs—Charles Hyatt, appellant, 
v. People, ete., respondent.——Order affirmed with 
costs—In re N. Y. C. & H. R. R. Co. respondent, to 
acquire lands of the Charlotte Iron Works, appellant. 
—Judgment affirmed with costs—People, respondent, 
v. D. & H. Canal Co., appellant. Judgment affirmed 
with costs—Wm. S. Fox, respondent, v. Village of 
Fort Edward, appellant. ——Order of General Term re- 
versing the judgment of the trial court affirmed and 
judgment absolute directed for the plaintiff with 
costs—George W. Zink, respondent, v. Anna McManus, 
and another, appellants. Judgment affirmed with 
costs—In re Petition of Hubert O. Thompson, com 
missioner, etc., claim of Henry C. Meyer.—Judg- 
ment affirmed with costs—Bank of Buffalo, appellant, 
v. John Thompson and others, respondents. —dJudg- 
ment affirmed with costs—Samuel W. Lewis, appellant, 
v. Charles G. Wilson, president, etc., respondent.— 
Judgment affirmed with costs—John Nightingale and 
another, appellants, v. Moses L. Eiseman and another, 
respondents. —Judgment affirmed—People, respond- 
ents, v. Joseph Chapleau, appellant.——Judgment re 
versed, new trial granted — People, respondents, ¥ 
Charles McElwaine, appellant. 


SECOND DIVISION. 

Judgment reversed, new trial granted, costs to abide 
event—Meridan National Bank, appellant, v. Peter W. 
Gallaudet, respondent.—Order affirmed and judg- 
ment absolute rendered against the appellant with 
costs—Sophia M. Shepard, appellant, v. Josephine 
Gassner and others.—Judgment affirmed with costs— 
Marion L. Todd, respondent, v. Annie C. Haeger, ap 
pellant.——Order affirmed and judgment absolute reu- 
dered against the appellant with costs-—John 8. Marsh. 
appellant, v. Walter M. Hand and another, impleaded, 
respondents.—Judgment affirmed with costs—Joha 
F. Wickens, respondent, v. Thomas Foster, appellant. 
—Judgment affirmed with costs—Hallon Eldridge, 
appellant, vy. City of Binghamton, respondent. 
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CURRENT TOPICS. 

HE great legal excitement of last week in this 
T State was the granting of the writ of habeas 
corpus in Kemmler’s case, and the stay of his execu- 
tion for two months. This action is discussed very 
fully and dispassionately in another part of this 
pumber of this journal, by Mr. Matthew Hale, who 
was one of the commissioners who recommended the 
substitution of electricity for hanging. A reading 
of Mr. Hale’s paper confirms the opinion which we 
had previously formed, that there is no Federal 
question in the case, and that the writ must be dis- 
missed on the hearing. There is no question except 
that of the nature of the punishment, and in this 
particular the Federal Constitution applies, and 
could only apply, to punishments under Federal 
laws. The ingenious Mr. Cockran has evolved a 
grotesque argument that the sheriff has an ‘ au- 
thority coupled with an interest” in executing con- 
victs sentenced to capital punishment, which may 
not constitutionally be taken away from him and 
delegated to others, which is too contemptible for 
logical contemplation, and only fit to guy a repor- 
ter. It is very safe to predict that the constitu- 
tional question will never be argued in the Su- 
preme Court of the United States. The matter 
of discretion in the granting or refusing of the writ 
is the only one susceptible of argument. Here we 
can conceive that Judge Wallace was put in a very 
unpleasant predicament, between hearing or refus- 
ing to hear argument on the point of Federal juris- 
diction. Unlike our State judges, he incurred no 
fine for refusing the writ, but still there was the aw- 
ful responsibility of deciding the point off-hand at 
the expense of human life. We think the judge did 
right in granting the writ, in spite of the mysterious 
and culpable neglect of the attorneys in delaying the 
application until the prisoner was on the very point 
of death. But it seems to us he was wrong in post- 
poning the hearing for two months. He should 
have made the writ returnable forthwith, so that a 
decision could have been rendered within the week, 
and if against the application, as it seems to us it 
must have been, no delay of the execution of the 
sentence would have occurred. We regard this 
conflict of jurisdiction as quite serious, very unnec- 
essary, and a dangerous precedent. It is a very se- 
nous result that a single judge of the inferior Fed- 
eral court should have power ex parte to postpone 
the execution of a State sentence, ratified by the 
highest court of the State, for two months, or 
even for two days, and nothing but the gravest 
apprehension of illegality and injustice could ex- 
cuse such action. If this precedent is to stand, we 
shall hereafter have this new phase of delay intro- 
duced in every capital case in which the ingenuity 
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of counsel can invent a question or suggest a doubt, 
and we shall have the unseemly spectacle of one 
Federal judge setting at nanght the edict of eleven 
State judges. It is understood that Judge Wallace 
himself regretted the delay, but regarded it as in- 
evitable in view of his other judicial engagements. 
This is not a valid reason. No other engagement 
of his could possibly be of such vital importance to 
the people of this State or to the prisoner, and he 
should have made time to hear and decide the mat- 
ter in two days. We hope that we shall not be 
called upon to record the success of this desperate 
and unfounded scheme for delay, not in the interest 
of justice, we are convinced, but of trade and rival 
inventors and manufacturers. 


The bad influence of this proceeding is already 
apparent in the hasty action of the Legislature in 
the abolition of the penalty of death almost without 
debate. Not that the result is disagreeable to us, or 
that we should have anticipated much enlightenment 
or entertainment from the elaboration of the subject 
by Mr. Hitt, or that eminent philanthropist and 
humanitarian, Mr. Hamilton Fish. Still a debate 
would have shown a certain amount of the delibera- 
tions demanded by such a grave proposal. To be sure, 
it is not a new idea in this State. Capital punishment 
was once abolished here, except that it might be 
executed after the lapse of a year at hard labor in 
prison, upon the warrant of the governor, But this 
was pronounced unconstitutional on account of the 
addition of the year’s labor, and the next year, if we 
recollect right, the old law was reinstated, the mur- 
derer, Mrs, Hartung, meanwhile escaping the pen- 
alty of death on account of the frame of the new 
law. We have no disposition to join with the news- 
papers and attribute corrupt motives or raise suspi- 
cions as to the integrity of the Legislature. It is 
idle to talk in this way of such men as Gen. Curtis 
and Senators Saxton and Robertson, for example. 
The result undoubtedly came about from a disgust 
felt at the outrageous course pursued by counsel in 
Kemmler’s case, in which there never was a shadow 
of doubt nor a decent pretense for debate, but in 
which, as nearly everybody believes, some powerful 
citizens or corporations have undertaken to defeat 
the laws of this State lest their business should be 
hurt. We should like to see capital punishment 
abolished, but we do not care to have our wish 
granted so rashly and from such apparent motives. 
Probably no healthy Christian would like instantly 
to be taken at his word when he prays to be removed 
from this vale of sin and woe and established in a 
better state. He would like at least to make sun. 
dry preparations to accommodate himself to the 
change, and even then he would like to put off the 
return day of the summons as long, for example, as 
Judge Wallace postponed the return day of this writ 
in Kemmler’s case. If the Legislature, after due 
examination, debate and deliberation, should con- 
clude to abolish capital punishment, we should be 
glad to see the experiment tried, but even then we 
think it should be accompanied by some precau- 
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might require a constitutional amendment. The 
present action of our Legislature will not be influ- 
ential in other States, and if it should prevail, will 
be apt to be regarded elsewhere with disfavor. 


Since the foregoing was written, a very full de- 
bate on the subject has been held before the Senate 
Judiciary Committee, in which participated clergy- 
men, Friends and lawyers, and in which nearly 
every voice was in favor of the measure. It seems 
moreover that it is thought in the attorney-general’s 
office that the Legislature have the right to restrict 
the governor's power to pardon, without a constitu- 
tional amendment, and a bill is in preparation pro- 
hibiting the pardon of murderers, except in cases of 
new evidence showing innocence, and only on the 
recommendation of the courts for such reason. But 
the committee concluded to postpone action indefi- 
nitely, and thus the original bill is defeated for the 
present. 


In the current number of the Popular Science 
Monthly Dr. William A. Hammond has a paper on 
‘*Sumptuary Laws and their Social Influence,” 
which was originally read before the New York So- 
ciety for Medical Jurisprudence, in which, as is 
usual in this writer’s papers, there is a good deal of 
plausibility and vigor, and a good deal of extrava- 
gance and inaccuracy, The fundamental error per- 
vading the whole paper is that laws regulating the 
manufacture and sale of intoxicating drinks are 
‘*sumptuary ” in the ordinary sense of the term. 
They are not; they are police laws, aimed not at the 
physical health of the citizen, but at their ultimate 
influence in generating public evils, such as vice, idle- 
ness, ignorance, insanity, poverty and crime. The 
Doctor says intemperance is asin, but not acrime. It 
is not useful to spend time over this distinction, 
but it is undeniable that if the use of alcoholic bev- 
erages naturally produces crime, measures may 
properly be taken by the State to suppress it. The 
Doctor’s views must be received with the allowance 
of one who evidently likes to drink his wine and we 
dare say likes to smoke his cigar, and not only this, 
but who believes that some people are ‘‘ benefited 
by the moderate use” of alcohol, and need it to 
‘* supply a positive want of the system.” He has a 
tenderness for the “ poor man.” We do not believe 
that any human being is benefited by even the mod- 
erate habitual use of alcohol. But the Doctor begs 
the whole question in the following words which 
we have italicised: ‘‘ States exceed their legitimate 
powers when they undertake to prevent a person 
doing that which is beneficial to him, and which does 
no harm to any one else.” Granted, good Doctor, 
but the vice in your argument is in assuming the 
benefit and denying the harm. Would the Doctor, 
for example, approve of mild doses of opium habit- 
ually, and disapprove our laws against opium? Al- 
cohol is no more habitually necessary, and is infi- 
nitely more harmful than opium. How would the 
Doctor get along with our laws against lotteries? 





oes 


‘These are the severest instance of Jaws aimed af 


mere personal conduct, and yet we dare say he would 
have nothing to say against them, as he probably dogs 
not personally care to ‘‘play policy.” He gets an 
immense income by professing to tell what ails peo 
ple; why should he not tolerate the ‘ poor man” jp 
taking his chance to get a little money in a way 
which does no harm to any one else, and suppliess 
positive need of his treasury? He says: “In the 
States of Maine, Vermont and Rhode Island I knoy 
from my own personal experience, that notwith- 
standing the stringent liquor laws that exist, itis 
just as easy for a person to get any kind of liquor 
he wants as it is in the city of New York.” Thisis 
not correct, as the Doctor himself tells us in the 
next paragraph, in which he describes how he was 
obliged, at dinner at a hotel in Rhode Island, jn 
order to get a bottle of wine, to write a medical 
prescription for it. He will hardly pretend that 
this is necessary in the city of New York. The 
Doctor shows his childlike ignorance of law by de- 
scribing how easy it is to evade the ‘ anti-treating” 
law of Iowa. The mode he invents is a patent eva- 
sion which would not delude a court a moment. He 
argues against the cigarette law of this State by 
asking: “ How is the vendor to know in many cases 
whether the applicant for cigarettes is over sixteen 
or not? And is there any difficulty for any minor 
to get a companion who is undoubtedly over six- 
teen, or some one else, to buy cigarettes for him!” 
In answer to the first inquiry, we say the vendor 
takes his risk, just as a man committing a rape ona 
young child takes his risk of her being under ten 
years of age, and he takes his risk, even although 
the youth may lie about his age. As to the second 
inquiry, the possibility of evasion is no objection to 
the enactment of a statute. The Doctor observes 
that a man has a natural right to commit suicide, 
Possibly, but certainly he has no moral, social or legal 
right to do so. The Doctor also says: ‘As I have 
said, why stop at making drunkenness a crime when 
there are other vices far more immoral and more 
destructive to the character of the perpetrator! 
Why not enact a law against lying? * * * But 
lying in the abstract remains unnoticed by the pe 
nal statutes, though a more degrading vice in the 
eyes of all civilized mankind than mere drunken 
ness.” Now this is a matter of taste, but we think 
that a sober liar is less dangerous to society thana 
truthful drunkard. Then again, drunkenness tends 
to lying. We have thus given a glimpse of the 
Doctor’s views. We do not find it impossible to 
agree with him about the futility of a statute against 
mere private drunkenness, or the anti-treating law, 
or the easy evasion of the cigarette law, but on the 
whole, the tone of his article is disagreeable to our 
opinions of morals, and foolish according to our 
perceptions of logic, and we hope his views are pe 
culiar to himself. 


The Central Law Journal observes: “Both the 
majority and minority opinions of the United States 
Supreme Court in the Neagle case seem t 
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ly misconstrued, All the judges of that court 
held that Neagle was, under the evidence, entitled 
‘toan acquittal and discharge after killing Terry to 

Judge Field. The only difference of opin- 
jon wasas to whether the Federal or the State courts 
had jurisdiction to acquit him. Chief Justice Ful- 
ler and Justice Lamar, in a dissenting opinion, took 
the ground that Neagle’s authority to kill Terry, and 
his official obligation to do so, were just such as 
the sheriff of the county or any bystander might 
have acted on if present, and that therefore he was 
to be tried for it just as the bystander or sheriff 
would have been tried by the State courts, and just 
as Terry would have been tried if he had killed a 
judge of the Supreme Court anywhere, except in 
some spot under the exclusive jurisdiction of the 
United States. All the judges agreed that the 
United States courts had no jurisdiction or author- 
ity over the crime of murder committed in a State, 
even when a United States judge was the victim, 
But the majority of the court held, that although 
the Federal courts could not have tried and pun- 
ished Terry for murdering Field, or Neagle for mur- 
dering Terry, if it was murder, yet they had author- 
ity to acquit Terry if they found he was acting 
necessarily and properly in accordance with his duty 
asan officer of the United States.” At first this 
sounds very plausible, but it seems to us it does not 
eradicate the difficulty. The question is still left — 
was the act murder? To determine the question of 
jurisdiction, this must first be determined, and the 
real question is, has the Federal court the exclusive 
tight to pass upon this preliminary inquiry? Here 
is the point of divergence, and we have the impres- 
sion that the question lies deeper than the Central 
finds it. 


> 


NOTES OF CASES. 





N Hotchkiss v. Phanix Ins. Co. of Brooklyn, Su- 
preme Court of Wisconsin, March 18, 1890, 

& policy of insurance was conditioned to be void if 
the house became ‘‘ vacant or unoccupied.” When 
the tenant left the house the agent who issued the 
policy orally informed the insured that the insurance 
would be good for thirty days, and that the house 
would be considered as occupied from the fact that 
his goods remained in it. It was stipulated in the 
Policy that the agent had no authority to change 
any of its conditions by parol. Held, that the insurer 
was bound by this declaration of its agent. The 
court said: ‘‘There is no claim here that the agent 
waived any condition of the policy, but only that 
he construed certain words contained in it in a cer- 
tain way. The term ‘vacant or unoccupied ’ has no 
definite signification, applicable alike to all cases. 
Hit had, the plaintiff would be bound by such 
signification. Under certain circumstances, premises 
may be vacant or unoccupied, when under other 
circumstances premises in like situation may not be 
80, Within the meaning of that term in insurance 
Policies. Thus, if one insures his dwelling-house, 
described in the policy as occupied by himself as 








his residence, and moves out of it, leaving no per- 
son in the occupation thereof, it thereby becomes 
vacant or unoccupied. But if he insure it as a tene- 
ment-house, or as occupied by a tenant, it may 
fairly be presumed, nothing appearing to the con- 
trary, that the parties to the contract of insurance 
contemplated ,that the tenant was liable to leave the 
premises, and that more or less time might elapse 
before the owner could procure another tenant to 
occupy them, and hence that the parties did not 
understand that the house should be considered va- 
cant, and the policy forfeited or suspended, accord- 
ing to its terms, immediately upon the tenant’s 
leaving it. This distinction is made in some of the 
cases — in Lockwood v. Assurance Co., 47 Conn. 
553, 561; Whitney v. Insurance Co., 9 Hun, 39; 1 
Wood Ins., § 91, pp. 208-210, and cases cited. In 
this case, the insured house was ‘ to be occupied by 
the assured or tenant as a dwelling.’ It was in fact 
occupied by a tenant when the policy was issued, 
of which the company had notice. It being doubt- 
ful what the term ‘ vacant or unoccupied’ means in 
such a case, and the policy in suit failing to define 
it, the plaintiff had the right to know whether the 
insurance company regarded her house as vacant or 
unoccupied immediately upon her tenant’s leaving 
it, to the end that, if the company did so regard it, 
she might take the necessary steps to keep good the 
insurance. This being a foreign insurance company, 
and presumably having no general officer in this 
State, there was no one but the agent of the com- 
pany at Omro to whom she could conveniently and 
directly apply for the desired information. She 
promptly applied to him, and he assured her, as 
the jury must have found, that notwithstanding 
the removal of the tenant, her policy, just as it was, 
would remain valid for thirty days. That is tosay, he 
assured her, in substance and legal effect, that the 
removal of the tenant did not render the premises 
‘vacant or unoccupied,’ within the meaning of that 
term in the policy as understood by the company. 
We think she applied to the right person for the 
desired information, and that the company is bound 
by the construction which in its behalf the agent 
put upon the policy. The policy contained a stipu- 
lation that the agent of the company had no author- 
ity to change any of its conditions or restrictions 
by parol. But it is obvious that this stipulation is 
not involved in the determination of this case, for 
the agent did not assume to change any such con- 
dition or restriction.” 


In Deposit Bank of Georgetown v. Fayette National 
Bank, Court of Appeals of Kentucky, March 8, 1890, 
it was held that where forged checks on a bank, 
purporting to be drawn in the name of one of its 
principal depositors, and running through a period 
of five months before the forgery is discovered, are 
accepted and paid by the drawee to other banks, 
which accepted and paid them in good faith, after 
inquiry of the drawee as to the depositor’s account, 
the drawee bank must stand the loss. The court 
said: ‘‘The rule laid down by Lord Mansfield is 
that, if the banker or drawee makes a payment or 
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gives credit upon the strength of a forged signature, 
the loss must be his, as between himself and the 
holder. ‘He has not known what he is bound to 
know.’ Price v, Neal, 3 Burr, 1355. This doctrine 
of commercial law has been followed and recog- 
nized by nearly all the courts of the country, and 
as said by Mr. Justice Story in the case of Bank of 
U. 8. v. Bank of Georgia, 10 Wheat. 333, delivered 
in 1825, has never been departed from, and in the 
earlier cases on the subject, able jurists, in alluding 
to this rule, regarded it as essential as a rule of 
justice, and right between business men. Mr. Morse, 
in his work on Banking, has collated the authori- 
ties, and presented what he terms the modern 
doctrine on this subject; but after a careful ex- 
amination of the authorities referred to, it will be 
found that the decided weight of authority is with 
Lord Mansfield, and the rule laid down in Price v. 
Neal is criticised only as being too sweeping in its 
character. Nor is it just to say that the rule adopted 
requiring the bank to know the signature of its de- 
positor is without an exception; for it is undoubtedly 
true that the neglect or knowledge of intervening 
parties who come into the possession of the check, 
and receive the money on it from the bank where 
it is payable, will in some instances be of such a 
character as to enable the bank to recover back the 
money. This doctrine is recognized by Mr. Daniel 
in his work on Negotiable Instruments; and while 
doubting the justice of the rule recognized by nearly 
all the authorities, under which the bank is required 
to know the signature of its depositor, he proceeds to 
say that when one knows that it is a forgery, or takes 
it ‘under circumstances of suspicion, without proper 
precaution, or whose conduct has been such as to 
mislead the bank,’ the money may be recovered back. 
Vol. 2, p. 669. The case of National Bank v. Bangs, 
106 Mass. 441, and Zilis v. Trust Co., 4 Ohio St. 628, 
are exceptions to the rule, but all recognize the doc- 
trine that where the parties are equally innocent the 
drawee paying the money must suffer the loss. The 
two cases—one found in 22 Neb. 769, First Nat. 
Bank v. State Bank, and the other of People’s Bank 
v. Franklin Bank, 12 8. W. Rep. 716 — go further 
in discarding the rule than any cases to which our 
attention has been called; but in those cases the 
banks upon which the checks were drawn were per- 
mitted to recover upon the ground that the banks 
paying the checks had neglected to make the proper 
inquiry as to the identity of the holder, who was a 
stranger, and that this was such a want of precau- 
tion as deprived the bank advancing the money of 
any superior equity as against the bank upon which 
the checks were drawn. The court expressly says 
in the Nebraska case that the loss may therefore be 
traced directly to the negligence of the plaintiff in 
error. Whether the facts of those cases justified 
the conclusion reached it is not necessary to inquire, 
as after a careful review of all the authorities it is 
found that the general doctrine fixing the liability 
on the drawee in such cases is fully sustained. In 
Espy v. Bank, 18 Wall. 604, the money was paid 
on araised check, neither party being in fault. It 
was held that the money could be recovered back as 





having been paid without consideration. The prin. 
ciple involved in the case being considered WAs not 
discussed in that case, nor could it have been qelj 
applied, as the bank paying the money could not be 
presumed to have had knowledge of the fraud prac. 
ticed by the holder in raising the amount of the 
check that had been given by its regular depositor, 
We find no court as rigid in adhering to the rule 
that a bank is bound to know the signature of jts 
depositor on this kind of paper as the Supreme 
Court of the United States. In Levy v. Bank 
Binn. 27, a forged check drawn on a bank, and 
accepted and carried to the credit of the holder 
when the fraud was discovered, in a few hours 
after, and it was held that the bank was the loser, 
And the Supreme Court, in the case of Bank of 
U. 8. v. Bank of Georgia, when discussing the doe- 
trine that the acceptor is presumed to know the 
drawer’s handwriting, said: ‘After some research, 
we have not been able to find a single case in whieh 
the general doctrine thus asserted has been shaken, 
or even doubted; and the diligence of the counsel 
for the defendants on the present occasion has not 
been more successful than our own,’ * * # 
While it rests upon one signing his own name, or 
that of a bank affixing its signature, to notes to pass 
as current money, to know that the signature is 
genuine, it also rests on a bank, where checks are 
drawn upon it in the name of its customer, to know 
his signature; and instead of the party to whom the 
money is paid being required to show negligencein 
the bank paying the money, it devolves on the 
drawee to show negligence in the indorser or holder, 
who in good faith has received the money, before the 
drawee can escape liability. When the parties are 
equally innocent the drawee is the loser. There is 
no precedent in this court on the question. Still we 
are not inclined to follow the views of text-writers, 
in the face of so many adjudications on the subject, 
and with no case presented that goes further thanto 
modify the rule in cases where bad faith or negli- 
gence is to be attributed to the holder or indorsee 
when taking the check. Besides it appears from 
the finding of facts in this case that Burgess, the 
real depositor, and whose name has been forged, 
lived near Georgetown, in which the appellant is 
located, and was one of its largest depositors. These 
checks were continued to be paid during a period of 
nearly five months before the forgery was discov- 
ered —a fact, it seems to us, that should be dedi- 
sive of this case; and while the appellant, by its 
officers, was acting all the while in the best of faith, 
believing that the signature of Burgess was genu- 
ine, the length of time these checks were being te 
ceived for collection, and paid without question, by 
the appellant, must necessarily fix the responsibility 
where it was placed by the court below.” 





THE KEMMLER CASE. 


ee Kemmler case in its present aspect is naturally 


exciting a good deal of attention among the peo 
Ste Kemmler was 


ple, and particularly among lawyers. 
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gonvicted of a murder committed early in 1889. The 
gment of conviction was affirmed by the unanimous 
decision of the Court of Appeals ou the 2ist day of 
March, 1890. He was ope - —- ered — 
f the Laws of , ,which substitute eat 
Eegtslclty as the penalty oy scene in the place of 
hanging. His counsel claimed that that act was un- 
Te teatioual because it prescribed a ‘‘ cruel and un- 
ysual” punishment for the crime of murder. He there- 
fore applied to the county judge of Cayuga county at 
Auburn, in which county Kemmler was confined in 
State prison, for a writ of an — ee 
ted. Upon the return of the writ his counsel of- 
fered to tio that the infliction of the penalty named 
inthe sentence, namely, death by the application of 
electricity, was a cruel and unusual punishment within 
the meaning of the Constitution. A referee was ap- 
nted by the county judge and a mass of testimony 
een upon this subject. The testimony was re- 
ported to the county judge by the referee, and after 
an argument before him, that judge dismissed tbe writ 
and remanded the relator to the custody of the warden 
ofthe prison. From this decision of the county judge 
an appeal was taken to the General Term in the Fifth 
Department, and the decision of the county judge was 
unanimously affirmed by the three justices of the Gen- 
eral Term, Mr. Justice Dwight writing a very able and 
conclusive opinion. 27 N. Y. St. Rep. 966. An appeal 
from this decision was taken to the Court of Appeals, 
and on the 21st day of March, 1890, the decision of the 
General Term was unanimously affirmed by the seven 
judges of the Court of Appeals, Judge O’Brien writing 
the opinion. 30 N. Y. St. Rep. 203. 

a aestiention was made to the Supreme Court 
of the United States for a writ of error in order to re- 
view the judgment of the Court of Appeals by that 
tribunal. 

Kemmler was thereupon sentenced to be executed 
by electricity during the week beginning April 28, 1890, 
and preparations were made for inflicting upon him 
the death penalty by the mode prescribed by the law 
of 1888. 

But on the 29th day of April, 1890, Judge Wallace, of 
the Circuit Court of the United States, granted a writ 
of habeas corpus addressed to the warden and agent of 
— prison requiring him to bave the body of 

emmler before the Circuit Court of the United 
States to be held at Canandaigua on the third Tuesday 
of June next. In consequence of the issuing of this 
writ, the execution of Kemmler under the final judg- 
ment of the Court of Oyer and Terminer, which had 
been affirmed by the highest court of the State, is post- 
poned by a Circuit judge of the United States for a 
period of at least about two months. 

It is believed that such an interference as this, by a 
Federal judge with the “execution of the final judg- 
a State court in a capital case has never before 
occurred. 

The pretext for this interference is that the judg- 
ment of the State court is in violation of the Consti- 
tution of the United States, because it prescribes a 
cruel and unusual punishment for the crime of murder 
of which Kemmler has been adjudged guilty. Two 
questions naturally present themselves among others 
with reference to this proceeding: (1) Had the United 
States Circuit Court judge jurisdiction to grant the 
writ in this case? (2) If so, was there any reason for 
granting it, or ought it, in his discretion to have been 
refused ? 

_ As to the first question, the jurisdiction of the court 
oe to depend upon the provisions of chapter 
rn of title 13 of the Revised Statutes of the United 
tates which give to the Supreme, Circuit and Dis- 
poe Conrte of the United States, and the several jus- 
and judges thereof, power to issue writs of habeas 
corpus for the purpose of an inquiry into the cause of 





restraint of liberty, but also provide that it shall in no 
case extend to a prisoner in jail, unless (among other 
things) he is in custody in violation of the Constitution 
or a law or a treaty of the United States. Under these 
provisions of the Revised Statutes it has been held by 
the Supreme Court of the United States that the Cir- 
cuit Courts of the United States have jurisdiction on 
habeas corpus to discharge from custody a person who 
is restrained of his liberty in violation of the Consti- 
tution of the United States, but who is held under 
State process for trial onan indictment charging him 
with an offense against the laws of the State, and that 
such power may be exercised even after conviction in 
a State court. But the court in the same case holds 
that the Circuit Court of the United States has a dis- 
cretion to refuse the writ. The statute requires 
the court or a judge to award the writ ‘‘ unless it ap- 
pears from the petition itself that the party is not en- 
titled thereto.” U.S. R.S., § 755. 

See Ex parte Royall, 117 U.S. 241, in which the order 
of the Circuit Court} dismissing the petition for a 
habeas corpus was affirmed upon the ground that “it 
does not appear that the Circuit Court might not in 
its discretion and consistently with law and justice 
have denied the applications for the writ at the time 
they were made.’’ Page 254. 

And in a late case it has been said by the Supreme 
Court that itis not required to exercise the power 
conferred upon it by sections 751 to 753 of the Revised 
Statutes to inquire upon writ of habeas corpus into 
the cause of the restraint of the liberty of any person 
who is in custody in violation of the Constitution of 
the United States, if it appears upon the petitioner's 
own showing, that if brought into court and the cause 
of his commitment inquired into, he would be re- 
manded to prison. Ex parte Terry, 128 U. S. 289. 

And the same doctrine substantially was held in the 
Case of Spies, the Chicago anarchist. 

It appears therefore that the Circuit Court of the 
United States had jurisdiction to issue the writ so far 
as it was alleged that Kemmler was restrained of his 
liberty in violation of the Constitution of the United 
States. The writ however as allowed in this case, ac- 
complished more than any writ heretoforeissued. It, in 
effect, was a reprieve of a prisoner upon whom the final 
judgment of a State court has inflicted the death 
penalty, by a judge of another and a totally different 
jurisdiction. This resulted from the fact that instead 
of being returnable forthwith, it commanded the 
warden to produce Kemmler two months after the 
warrant issued under the judgment of the State court 
required him to be executed. If this precedent is sus- 
tained, any Circuit or District judge of the United 
States in any State in the Union, can upon the eve of 
the execution of a murderer give him a new lease of 
life by issuing a writ of habeas corpus returnable at a 
future date. Possiblythe Revised Statutes above quoted 
give to a Federal judge this extraordinary power, as 
an incident to his power to inquire into a restraint of 
liberty alleged to be in violation of the Constitution 
oralaw of the United States. But if such power 
exists, it evidently ought to be exercised only in cases 
where it is clear that it is necessary to prevent a plain 
violation of the Constitutition or laws of the United 
States. 

Second, this brings us to the question whether, as- 
suming the power to issue the writ, it ought to have 
been issued. If upon the petition itself it is apparent 
that there was no violation of the United States Con- 
stitution to be apprehended in the execution of the 
judgment of the State court, then certainly the writ 
should not have been issued. 

Now what are the grounds upon which the writ is 
prayed for? Kemmler’s petition alleges that the stat- 
ute of 1888 is in conflict with the Constitution of the 
United States: (1) in that the punishment imposed 
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thereby is cruel and unusual; (2) in that thereby the 
said State abridges the privileges and immunities of 
him, the said Kemmler, to be exempt from cruel and 
unusual punishment for crime; (3) the petition also 
states that the statute is in conflict with the Constitu- 
tion of the United States because the punishment im- 
posed upon Kemmler deprives him of his life without 
due process of law in that “the judicial function of 
fixing the time of his death is thereby taken from the 
court and delegated to an executive officer, or some 
uncertain substitute upon some undefined aud unac- 
countable cause.’”’ 

The last criticism upon the law arises from the fact 
that the warrant indicates only the week within which 
the death penalty is to be inflicted, leaving the exact 
time within the week to the officer to whom the war- 
rant is directed; but by the former law, it was only 
the day that was fixed by the judge; the sheriff, under 
that law, might fix any hour in the day he chose. 
It seems idle to say thut the extension of the discre- 
tion of the officer so as to include a week instead of a 
day, is a violation of the Constitution of the United 
States. The penalty is fixed by the judgment of the 
court; the time of inflicting it, within a week, is fixed 
by the judgment of the court. The only discretion of 
the officer is precisely of the nature of the discretion 
always given him before, namely, to fix the exact time 
within the longer period fixed by the judgment when 
the execution is to occur. 

The only provision of the United States Constitu- 
tion relating to cruel and unusual punishments is the 
eighth amendment, which is as follows: 

** Excessive bail shall aot be required, nor exces- 
sive fines imposed, nor cruel and unusual punishments 
inflicted.” 

But it has been repeatedly decided by the Supreme 
Court of the United States that the provisions of this 
article apply to National and not to State legislation, 
and that by it, while Congress is prohibited from 
enacting any cruel and unusual punishments, there is 
no such prohibition as to State Legislatures. Pervear 
v. Commonwealth, 5 Wall. 475; Spies v. lilinois, 123 U. 
S. 131, 166. 

The opinion in the case first above cited was by 
Chief Justice Chase; that in the Spies Case by Chief 
Justice Waite, who uses the following language, citing 
a great number of authorities thereto: 


“That the first ten articles of amendment were 
not intended to limit the powers of the State govern- 
ments in respect to their own people, but to operate 
on the National government alone, was decided more 
than half a century ago, and that decision has been 
steadily adhered to since.” 


It is evident therefore that there is nothing in the 
eighth amendment which justified this interference 
by a Federal judge with the judgment of the State 
court and the assumption by him of the prerogative of 
the State executive of granting a reprieve. 

The provision in the United States Constitution pro- 
viding that no State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States is to be found in the 
fourteenth amendment, which was adopted in 1868. 

But of what privilege or immunity is Kemmler de- 
prived by the judgment against him? The petition 
says itis the privilege to be exempt from cruel and 
unusual punishment for crime; but that is not the 
privilege and immunity of which. the fourteenth 
amendment speaks. Kemmler has been adjudged 
guilty of murder, and by the judgment of the State 
court having jurisdiction, the death penalty has been 
imposed upon him. Is there any pretense that in this 
respect, the treatment of Kemmler bas been any dif- 
fereut from that which would be imposed by the law 
of the State of New York upon any other convicted 





murderer? The object of the fourteenth 
was to prevent any one citizen of the United States 
being deprived of any privilege or immunity whigh 
the law confers upon other citizens under the same 
circumstances. It is aimed against unfair discriming. 
tion. There is no pretense that the judgment against 
Kemmlerc was not obtained by ‘‘ due process of Jay.” 
There is no pretense that he has not had “the equal 
protection of the laws.’’ Indeed the reference to the 
fourteenth amendment adds nothing to the prior 
reference to the eighth amendment. The fourteenth 
amendment does not provide that the first ten amend. 
ments of the Constitu‘ion should apply to State Leg. 
islatures as well as to Congress. It seems therefor 
that the granting of this writ by Judge Wallace way 
unnecessary, and that even if he had power by such 
action to postpone and possibly defeat the execution 
of the judgment of the State court, there was no 
ground presented to him for such action, which in any 
way justifies it. The petition itself showed that jt 
would befhis plain duty to remand the prisoner if 
brought before him upon the writ. 

Again, the judgment of the Court of Appeals affirm. 
ing thedecision of the Supreme Court and of the 
county judge was reviewable by the Supreme Court of 
the United States, if such judgment sustained a con- 
viction which violated the Constitution of the United 
States. lt is true that the question discussed by the 
Court of Appeals was whether the law of 1888 violated 
the provision in the State Constitution against crue 
and unusual punishments; but the judgment of the 
Court of Appeals necessarily involved an adjudication 
that the State statute was not a violation of the United 
States Constitution, because if it had been such a vio- 
lation, it was the duty of the Court of Appeals to have 
reversed the decision appealed from. In other words, 
a decision sustaining the law was in effect a decision 
that it was not aviolation of the United States Cou- 
stitution, which is the supreme law of the land; and 
even though that question may not have been dis 
cussed in that court, still the decision could have been 
carried up by writ of error to the Supreme Court of 
the United States, und reviewed there. This was ex- 
pressly held by the Supreme Court in the case of the 
Chicuyo Life Ins. Co. v. Needles, 113 U. 8S. 574, and in 
subsequent cases. We have therefore this case: The 
prisoner's counsel neglected to apply for the writ of 
error by which the Supreme Court of the United 
States could have reviewed the decision of the Court 
of Appeals. They wait until the very week which by 
law is fixed for the execution of Kemmler, and then 
apply to a United States Circuit judge who, by an uu- 
precedented exercise of power, grants a writ by which 
the solemn judgment of the State court inflicting 
death upon a convicted murderer is practically nulli- 
fied. 

It seems to the writer very unfortunate that a judge 
of the standing and eminence, and conceded ability 
and integrity of Judge Wallace, should have been led 
into the error of exercising in such a manner a power, 
the existence of which, so far as it interferes with the 
infliction of the death penalty under a State law is 
questionable, by an act which, in the exercise of a wise 
discretion, he should have abstained from perform 
ing. 
The decision of the Court of Appeals was rendered 
on the 21st day of March. The counsel for Kemmler 
who (by whomsoever employed) had shown great zeal 
and spared no expense in endeavoring to defeat the 
judgment of the court, had had over a month within 
which he might have applied to the Supreme Court of 
the United States, in session at Washington, fora writ 
of error. Iu the case of the Chicago anarchists this was 


done. The counsel for the criminals applied to 4 jus 


tice of the United States Supreme Court for a writ 
error. Mr. Justice Harlan, to whom the application 
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was made, directed the counsel to present the matter 

to the court in open session. This was done. An ar- 

gument was had in open court before the whole bench 
upon the application for a writ of error. This was de- 
nied upon the ground that the record showed that no 

Federal question was presented upon which the ruling 

of the State court was not so plainly right, as not to 

require argument. Counse) for the anarchists in that 
ease, like the counsel for Kemmler in this, relied upon 
the fourteenth amendment as limiting State power in 
the same manuer and to the same extent as the first 
ten amendments had limited Federal power; but this 
claim was not sustained by the court. See Spies v. 
Minois, 123 U. S. 131. 
But we are now speaking of the discretion of the 
The counsel for the convicted murderer in this 
case had suffered over a month to elapse within which 
he might have made an application to the Supreme 
Court for a writ of error. If he had done so with 
reasonable diligence, no one can doubt that the ques- 
tion would have been decided by that high tribunal, 
one way or the other, long before the time fixed for 
the execution of Kemmler. Probably but few will 
doubt that the decision of the United States Supreme 
Court would have been the same as in the Spies Case, 
and that the writ would have been refused. But this 
isimmaterial. The point is that the murderer’s counsel 
refrained to act until after the commencement of the 
week within which the execution was commanded 
by the judgment of the State court, and then induced 
a United States Circuit judge to grauta writ of habeas 
corpus, not returnable immediately, but by means of 
which the execution of the murderer was necessarily 
postponed for two months. It would seem that in a 
case where the constitutional point involved had been 
decided adversely to the murderer, first, by a county 
judge, second, by three New York Supreme Court jus- 
tices, and third, by seven New York Court of Appeals 
judges, it would not have occurred to a single United 
States Circuit judge that it was his duty to overrule or 
to assume the power to overrule the unanimous opin- 
ion of these eleven State judges, when it had been and 
was in the power of the prisoner’s counsel to make ap- 
plication to the highest tribunal in the land and to in- 
voke its opinion as to the correctness of the views of 
the eleven State judges. If the judge had felt that re- 
gard for human life (although the life of a convicted 
murderer) required him to issue the writ, why should 
it not have been made returnable forthwith, or at an 
early day? Other judicial engagements, however im- 
portant, might have been disregarded in order to 
make the proceeding less subversive of the administra- 
tion of justice by the State courts. 

But what is the effect of all this? Can Kemmler, not- 
withstanding this action of Judge Wallace, in case he 
is remanded to the custody of the warden of the State 
prison, be afterward executed and the judgment of the 
State court be carried out? There seems to be no 
doubt about this under section 503 of the Code of 
Criminal Procedure as amended in 1888. Ample pro- 
vision is there made whenever for any reason 
other than the insanity or pregnancy of a defendant 
sentenced to the punishment of death, he has not been 
executed pursuant to the sentence at the time speci- 
fied thereby, and the sentence or judgment inflicting 
the punishment stands in full force, for the resentenc- 
ing and execution of the convict. 

It matters little whether this wretched murderer 
shall live or die; but it is of importance that the laws 
of the State should be executed, and it is unfortunate 
that where a murderer has been convicted and the 
Penalty imposed by law has been adjudged against 
him, the ingenuity of counsel upon pretexts so 
flimsy and unfounded, should be able to prevail upon 
& Federal judge to interfere with the due course of 
justice and to introduce a new element of uncertainty. 





in the administration of criminal law, and to create an 
unnecessary conflict between the courts of the State 
and the nation. Such proceedings as have been had in 
this case, based upon the most frivolous objections to 
the constitutionality of alaw, do much to bring con- 
tempt upon the administration of justice and thereby to 
encourage crime. Perhaps however the final decision 
of Kemmler’s case may be such as hereafter to prevent 
the possibility of a similar “ cruel and unusual” pro- 
longation of a convict’s misery and such causeless de- 
lay of justice. It is immaterial whether these proceed- 
ings have been instituted in the interest of Kemmler 
or of some corporation. They are not in the interest 
of justice, nor do they give evidence of any bona fide 
purpose of protecting constitutional rights. Had such 
purpose prompted these efforts, the application would 
have been made as in the Spies Case, to the United 
States Supreme Court, and have been made promptly 
after the Court of Appeals decision. Thecourse of the 
judge amounts to the assumption by him of the power 
of reprieve, which belongs ouly to the State executive, 
and of the power never heretofore claimed by any 
Federal judge, except upon writ of error, to interfere 
with and postpone the execution of the judgment of a 
State court in a capital case. It is acourse which, how- 
ever eminent the judge may be who adopts it, cannot 
too severely be condemned by all citizens who believe 
that the courts of the State and of the United States 
ought not to interfere with each other’s judgments or 
jurisdiction except in cases where the power is un- 
questionable and the necessity plain. 
ALBANY, May 2, 1890. H. 


—_——__>—__——— 


CONSTITUTIONAL LAW—POWER OF FED- 
ERAL GOVERNMENT TO PROTECT ITS 
JUDGES — JURISDICTION. 


UNITED STATES SUPREME COURT, APRIL lA, 1890. 


CUNNINGHAM V. NEAGLE. 

Where reasonable ground existed for apprehension of deadly 
violence on the part of T. toward an associate justice of 
the United States on his way to hold a circuit in a State, 
and the attorney-general of the United States in conse- 
quence instructed the United States marshal of that dis- 
trict to take proper measures to protect his person, and 
the marshal deputed N. a special deputy to attend and 
guard him on his journey, and T. made a violent attack 
on the justice’s person, at a railway station in that State, 
in the course of his journey to hold such court, and N., 
after warning T. to desist and notifying him that he was 
an officer, and T. not desisting, but being apparently 
about to repeat his attack or draw a weapon, N, shot and 
killed him, held, that the Federal Circuit Court had juris- 
diction and authority to discharge N. on habeas corpus 
from detention by the State authorities. 


— from the Circuit Court of the United States 
for the Northern District of California. 


Miter, J. This is an appeal by Cunningham, 
sheriff of the county of San Joaquin, in the State of 
California, from a judgment of the Circuit Court of the 
United States for the Northern District of California, 
discharging David Neagle from the custody of said 
sheriff, who held him a prisoner on a charge of mur- 
der. 

On the 16th day of August, 1889, there was presented 
to Judge Sawyer, the Circuit judge of the United 
States for the Ninth Circuit, embracing the Northern 
District of California, a petition signed David Neagle, 
deputy United States marshal, by A. L. Farish on his 
behalf. This petition represented that the said Farish 
was a deputy marshal duly appointed for the North- 
ern District of California by J. C. Franks, who was 
the marsbal of that district. It further alleged that 
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David Neagle was, at the time of the occurrences re- 5 


cited in the petition and at the time of filing it, a duly 
appointed and acting deputy United States marshal for 
the same district. It then proceeded to state that said 
Neagle was imprisoned, confined and restrained of his 
liberty in the county jail in San Joaquin county, in 
the State of California, by Thomas Cunningham, 
sheriff of said county, upon a charge of murder, under 
a warrant of arrest, a copy of which was annexed to 
the petition. The warrant was as follows: 


‘(IN THE JUSTICE’s CoURT OF STOCKTON TOWNSHIP. 


“ STATE OF CALIFORNIA, } . 
County of San Joaquin, ‘+9 

“ The People of the State of California to any sheriff, 
constable, marshal or policeman of said State or.of the 
county of San Joaquin: 

** Information on oath having been this day laid be- 
fore me by Sarah A. Terry that the crime of murder, 
a felony, has been committed within said county of 
San Joaquin on the 14th day of August, A. D. 1889, in 
this, that one David S. Terry, a humau being then and 
there being, was wilifully, unlawfully, feloniously, and 
with malice aforethought shot, killed and murdered, 
and accusing Stephen J. Field and David Neagle 
thereof: You are therefore commanded forthwith to 
arrest the above-named Stephen J. Field and David 
Neagle and bring them before me, at my office, in the 
city of Stockton, or, in case of my absence or inability 
to act, before the nearest and most accessible magis- 
trate in the county. 

“* Dated at Stockton this 14th day of August, A. D. 


1889. 
“H. V. J. SWAIN, 
* Justice of the Peace. 


“The defendant, David Neagle, having been brought 
before me on this warrant, is committed for examina- 
tion to the sheriff of San Joaquin county, California. 

**Dated August 15, 1889. 

“H. V. J. SWAIN, 
** Justice of the Peace.” 


The petition then recites the circumstances of a re- 
contre between said Neagle and David S. Terry, in 
which the latter was instantly killed by two shots 
from a revolver in the hands of the former. The cir- 
cumstances of this encounter and of what led to it will 
be considered with more particularity hereafter. The 
main allegation of this petition is that Neagle, as Uni- 
ted States deputy marshal, acting under the orders of 
Marshal Franks, and in pursuance of instructions from 
the attorney-general of the United States, had, in con- 
sequence of an gnticipated attempt at violence on the 
part of Terry against the Honorable Stephen J. Field, 
a justice of the Supreme Court of the United States 
been in attendance upon said justice, and was sitting 
by his side at a breakfast table when a murderous as- 
sault was made by Terry on Judge Field, and in de- 
fense of the life of the judge the homicide was com- 
mitted for which Neagle was held by Cunningham. 
The allegation is very distinct that Justice Field was 
engaged in the discharge of his duties as Circuit justice 
of the United States for that Circuit, having held court 
at Los Angeles, one of the places at which the court is 
by law held, and, having left that court, was on his 
way to San Francisco for the purpose of holding the 
Circuit Court at that place. The allegation is also very 
full that Neagle was directed by Marshal Franks to ac- 
company him for the purpose of protecting him, and 
that these orders of Franks were given in anticipation 
of the assault which actually occurred. It is also 
stated, in more general terms, that Marshal Neagle, in 
killing Terry under the circumstances, was in the dis- 
charge of bis duty as an officer of the United States, 
and was not therefore guilty of a murder, and that his 
imprisonment under the warrant held by Sheriff Cun- 








Ee a 
ningham is in violation of the laws and Constitution 
of the United States, and that he is in custody for an 
act done in pursuance of the laws of the United States, 
This petition being sworn to by Farish and presented 
to Judge Sawyer, he made the following order: 


“Let a writ of habeas corpus issue in pursuance of 
the prayer of the within petition, returnable before 
the United States Circuit Court for the Northern Dig. 
trict of California. 

“SAWYER, Circuit Judge.” 


The writ was accordingly issued and delivered to 
Cunningham, who made the following return: 
“County oF SAN JOAQUIN, State of California: 

‘“* SHERIFF'S OFFtce. 

“To the honorable Circuit Court of the United 
States for the Northern District of California: 

**T hereby certify and return that before the coming 
to me of the annexed writ of habeas corpus the said 
David Neagle was committed to my custody, and ig 
detained by me by virtue of a warrant issued out of 
the Justice’s Court of Stockton township, State of 
California, county of San Joaquin, and by the indorse- 
ment made upon said warrant. Copy of said warrant 
and endorsement is annexed hereto and made a part 
of this return. Nevertheless, [have the body of the 
said David Neagle before the honorable court, as Iam 
in the said writ commanded. 

“August 17, 1889. 

‘THOS. CUNNINGHAM, 
* Sheriff San Joaquin County, California,” 


Various pleadings and amended pleadings were made 
which do not tend much to the elucidation of the mat- 
ter before us. Cunningham filed a demurrer to the 
petition for the writ of habeas corpus and Neagle filed 
a traverse to the return of the sheriff, which was ac- 
companied by exhibits, the substance of which will be 
hereafter considered when the case comes to be exam- 
ined upon its facts. 

The hearing in the Circuit Court was had before Cir- 
cuit Judge Sawyer and District Judge Sabin. The 
sheriff, Cunningham, was represented by G. A. John- 
son, attorney-general of the State of Californin, and 
other counsel. A large body of testimony, documen- 
tary and otherwise, was submitted to the court, on 
which, after a full consideration of the subject, the 
court made the following order: 


“InN THE MATTER OF DAvID NEAGLE, ON HABEAS 
CorRPUws. 


“In the above-entitled matter, the court having 
heard the testimony introduced on behalf of the peti- 
tioner, none having been offered for the respondent, 
and also the arguments of the counsel for petitioner 
and respondent, and it appearing to the court that the 
allegations of the petitioner in his amended answer or 
traverse to the return of the sheriff of San Joaquin 
county, respondent herein, are true, and that the pris- 
oner is in custody for an act done in pursuance of & 
law of the United States, and in custody in violation 
of the Constitution and laws of the United States, it 
is therefore ordered that petitioner be, and he is hereby, 
discharged from custody.” 


From tbat order an appeal was allowed which brings 
the case to this court, accompanied by a voluminous 
record of all the matters which were before the court 
on the hearing. 

If it be true, as stated in this order of the court dis- 
charging the prisoner, that he was held “in custody 
for an act done in pursuance of a law of the United 


States, and in custody in violation of the Constitution 
aud laws of the United States,” there does not seem to 
be any doubt that, under the statute on that subject, 
he was properly discharged by the Circuit Court. 
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Section 753 of the Revised Statutes reads as follows: 


“The writ of habeas corpus shall in no case extend 
toa prisouer in jail, unless where he is in custody un- 
der or by color of the authority of the United States, 
or is committed for trial before some court thereof; or 
jsin custody for an act done or omitted in pursuance 
of alaw of the United States, or of an order, process or 
decree of a court or judge thereof; or is in custody in 
riolation of the Constitution or of a law or treaty of 
the United States; or, being a subject or citizen of a 
foreign State, and domiciled therein, is in custody for 
an act done or omitted under any alleged right, title, 
authority, privilege, protection or exemption claimed 
ander the commission, or order, or sanction of any for- 
eign State, or under color thereof, the validity and 
effect whereof depend upon the law of nations; or un- 
Jess it is necessary to bring the prisoner into court to 
testify.” 

And section 761 declares that when by the writ of 
hubeas corpus the petitioner is brought up for a hear- 
ing the “ court or justice or judge shall proceed in a 
summary way to determine the facts of the case, by 
hearing the testimony and arguments, and thereupon 
todispose of the party as law and justice require.” 
This of course means that if he is held in custody in 
violation of the Constitution or a law of the United 
States, or for an act done or omitted in pursuance of a 
law of the United States, he must be discharged. 

By the law as it existed at the time of the enact- 
ment of the Revised Statutes, an appeal could be taken 
to the Circuit Court from any court of justicelor judge 
inferior to the Circuit Court in a certain class of habeas 
corpus cases. But there was no appeal to the Supreme 
Court in any case except where the prisoner was the 
subject or citizen of a foreign State, and was commit- 
ted or confined under the authority or law of the Uni- 
ted States or of any State, on account of any act done 
oromitted to be done under the commission or au- 
thority of a foreign State, the validity of which de- 
pended upon the law of nations. But afterward by the 
act of Congress of March 3, 1885, 23 Stat. 437, this was 
extended by amendment as follows: 


“That section seven hundred and sixty-four of the 
Revised Statutes be amended so that the same shall 
read as follows: *‘ From the final decision of such Cir- 
cuit Court an appeal may be taken to the Supreme 
Court in the cases described in the preceding section.’ ”’ 


The preceding section bere referred to is section 763, 
and is the one on which the prisoner relies for his dis- 
charge from custody in this case. 

It will be observed that in both the provisions of the 
Revised Statutes and of this latter act of Congress the 
mode of review, whether by the Circuit Court of the 
judgment of an inferior court or justice cr judge, or 
by this court of the judgment of a Circuit Court, the 
word “appeal,” and not writ of error, is used, and as 
Congress has always used these words with a clear un- 
derstanding of what is meant by them, namely, that 
by a writ of error only questions of law are brought up 
for review, as in actions at common law, while by an 
appeal, except when specially provided otherwise, 
the entire case on both law and facts is to be recon- 
sidered, there seems to be little doubt that, so far as it 
is essential to a proper decision of this case, the appeal 
Tequires us to examine into the evidence brought to 
sustain or defeat the right of the petitioner to his dis- 


The history of the incidents which led to the tragic 
event of the killing of Terry by the prisoner Neagle 
had its origin in a suit brought by William Sharon of 

évada in the Circuit Court of the Vnited States for 
the District of California against Sarah Althea Hill, 
alleged to be a citizen of California, for the purpose of 
obtaining a decree adjudging a certain instrument in 





writing, possessed and exhibited by her, purporting to 
be a declaration of marriage between them, under the 
Code of California, to be a forgery, and to have it set 
aside and annulled. This suit, which was commenced 
October 3, 1883, was finally heard before Judge Sawyer, 
the Circuit judge for that Circuit, and Judge Deady, 
United States district judge for Oregon, who had been 
duly appointed to assist in holding the Circuit Court 
for the District of California. The hearing was on Sep- 
tember 29, 1885, and on the 15th of January, 1886, a de- 
cree was rendered granting the prayer of the bill. In 
that decree it was declared that the instrument pur- 
porting to be a declaration of marriage, set out and de- 
scribed in the bill of complaint, ‘‘ was not signed or 
executed at any time by William Sharon, the com- 
plainant; that it is not genuine; that it is false, coun- 
terfeited, fabricated, forged and fraudulent, and, as 
such, is utterly null and void. And it is further or- 
dered and decreed that the respondent, Sarah Althea 
Hill, deliver up and deposit with the clerk of the court 
said instrument, to be indorsed ‘ cancelled,’ and that 
the clerk write across it ‘cancelled’ and sign his name 
and affix his seal thereto.” 

The rendition of this decree was accompanied by two 
opinions, the principal one being written by Judge 
Deady and a concurring one by Judge Sawyer. They 
were very full in their statement of the fraud and for- 
gery practiced by Miss Hill, and stated that it was also 
accompanied by perjury. And inasmuch as Mr. Sharon 
had died between the hearing of the argument of the 
case on the 29th of September, 1885, and the time of 
rendering this decision, January 15, 1886, an order was 
made setting forth that fact, and declaring that the 
decree was entered as of the date of the hearing, nunc 
pro tunc. ‘ 

Nothing was done under this decree. The defend- 
ant, Sarah Althea Hill, did not deliver up the instru- 
ment to the clerk to be cancelled, but she continued to 
insist upon its use in the State court. Under these cir- 
cumstances Frederick W. Sharon, as the executor of 
the will of his father, William Sharon, filed in the Cir- 
cuit Court for the Northern District of California, on 
March 12, 1888, a bill of revivor, stating the circum- 
stances of the decree, the death of his father, and that 
the decree had not been performed; alleging also the 
intermarriage of Miss Hill with David S. Terry, of the 
city of Stockton in California, and making the said 
Terry and wife parties to this bill of revivor. The de- 
fendants both demurred and answered, resisting the 
prayer of the plaintiff, and denying that the petitioner 
was entitled to any relief. 

This case was argued in the Circuit Court before 
Field, Circuit justice, Sawyer, Circuit judge, and Sabin, 
district judge. While the matter was held under ad- 
visement, Judge Sawyer, ou returning from Los An- 
geles, in the Southern District of California, where he 
had been holding court, found himself on the train as 
it left Fresno, which is understood to have been the 
residence of Terry and wife, in a car in which he no- 
ticed that Mr. and Mrs. Terry were in a section behind 
him, on the same side. On this trip from Fresno to 
San Francisco Mrs. Terry grossly insulted Judge Saw- 
yer, and had her husband change seats so as to sit di- 
rectly in front of the Judge, while she passed him with 
insolent remarks, and pulled his hair with a vicious 
jerk, and then, in an excited manner, taking her seat 
by her husband’s side, said: “I will give him a taste of 
what he will get by and by. Let him render this decis- 
ion if he dares ’’—the decision being the one already 
mentioned, then under advisement. Terry then made 
some remark about too many witnesses being in the 
car, adding that ‘‘the best thing to do with him would 
be to take him out into the bay and drown him.” 
These incidents were witnessed by two gentlemen who 
knew all the parties, and whose testimony is found in 
the record before us. 
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This was August 14, 1888. On the 3d of September, 
the court rendered its decision granting the prayer of 
the bill of revivor in the name of Frederick W. Sharon 
and against Sarah Althea Terry and her husband, 
David S. Terry. The opinion was delivered by Mr. 
Justice Field, and during its delivery a scene of great 
violence occurred in the court-room. It appears that 
shortly before the court opened on that day, both the 
defendants in the case came into the court-room and 
took seats within the barat the table next the clerk’s 
desk, and almost immediately in front of the judges. 
Besides Mr. Justice Field there were present on the 
bench Judge Sawyer, and Judge Sabin of the District 
Court of the United States for the District of Nevada. 
The defendants had denied the jurisdiction of the 
court originally to render the decree sought to be re- 
vived and the opinion of the court necessarily discus- 
sed this question without reaching the merits of the 
controversy. When allusion was made to this question 
Mrs. Terry arose from her seat, and addressing the jus- 
tice who was delivering the opinion, asked in an ex- 
cited manner whether he was going to order her to 
give up the marriage contract to be cancelled. Mr. Jus- 
tice Field said: ‘‘ Be seated, madam.”’ She repeated 
the question, and was again told to be seated. She 
then said, in a very excited and violent manner, that 
Justice Field had been bought, and wanted to know 
the price he had sold himself for; that he had got 
Newland’s money for it, and everybody knew that he 
had got it, or words to that effect. Mr. Justice Field 
then directed the marshal to remove her from the 
court-room. She asserted that she would not go from 
the room, and that no one could take her from it. 

Marshal Franks proceeded to carry out the order of 
the court by attempting to compel her to leave, when 
Terry, her husband, arose from his seat under great 
excitement, exclaiming that no man living should 
touch his wife, and struck the marshal a blow in his 
face so violent as to knock out a tooth. He then un- 
buttoned his coat, thrust his hand under bis vest, ap- 
parently for the purpose of drawing a bowie-knife, 
when he was seized by persons present and forced down 
on his back. In the meantime Mrs. Terry was re- 
moved from the court-room by the marshal, and Terry 
was allowed to rise and was accompanied by officers to 
the dvor leading to the marshal’s office. As he wus 
about leaving the room, or immediately after being out 
of it, he succeeded in drawing a bowie-knife, when his 
arms were seized by a deputy marshal and others pres- 
ent to prevent him from using it, and they were able 
to wrench it from him only after a severe struggle. 
The most prominent person engaged in wresting the 
knife from Terry was Neagle, the prisoner now in 
court. 

For this conduct both Terry and his wife were sen- 
tenced by the court to imprisonment for contempt, 
Mrs. Terry for one month and Terry for six months, 
and these sentences were immediately carried into 
effect. Both the judgment of the court on the petition 
for the revival of the decree in the case of Sharon 
against Hill and the judgment of the Circuit Court im- 
prisoning Terry and wife for contempt have been 
brought to this court for review, and in both cases the 
judgments have been affirmed. The report of the cases 
may be found in Ea parte Terry, 128 U. S. 289, and 
Terry v. Sharon, 131 id. 40. 

Terry and Mrs. Terry were separately indicted by 
the grand jury of the Circuit Court of the United 
States during the same term for their part in these 
transactions, and the cases were pending in said court 
at the time of Terry’s death. It also appears that Mrs. 
Terry, during her part of this altercation in the court- 
room, was making efforts to open a small satchel which 
she had with her, but through her excitement she 
failed. This satchel, which was taken from her, was 
found to have in it a revolving pistol. 





From that time until his death the denunciations by 
Terry and his wife of Mr. Justice Field were open, fre- 
quent, and of the most vindictiveand malevolent char. 
acter. While being transported from San Francisco to 
Alameda, where they were imprisoned, Mrs, Terry re, 
peated a number of times that she would kill both 
Judge Field and Judge Sawyer. Terry, who was pres. 
ent, said nothing to restrain her, but added that he 
was not through with Judge Field yet; and, while in 
jail at Alameda, Terry said that after he got Out of jail 
he would horsewhip Judge Field; and that he did not 
believe he would ever return to California, but this 
earth was not large enough to keep him from fip 
Judge Field and horsewhipping him; and, in reply to 
a remark that this would be a dangerous thing to do, 
and that Judge Field would resent it, he said: “If 
Judge Field resents it, I will kill him.” And whileiy 
jail Mrs. Terry exhibited to a witness Terry's knife, at 
which he laughed and said, “‘ Yes, I always carry that,” 
and made a remark about judges and marshals, that 
‘**they were all a lot of cowardly curs,’’ and he would 
“see some of them in their graves yet.” Mrs. T 
also said that she expected to kill Judge Field some 
day. 

Perhaps the clearest expression of Terry’s feelings 
and intentions in the matter was in a conversation 
with Mr. Thomas T. Williams, editor of one of the 
daily newspapers of California. This interview was 
brought about by a message from Terry requesting 
Williams to call and see him. In speaking of the oo- 
currences in the court, he said that Justice Field had 
put alie in the record about him, and when he met 
Field he would have to take that back, “‘ and if he did 
not take it back and apologize for having lied about 
him, he would slap his face or pull his nose.” “I said 
to him,” said the witness, ‘“* Judge Terry, would not 
that be a dangerous thing to do? Justice Field is not 
a man who would permit any one to put a deadly in- 
sult upon him like that.’ He said: ‘Oh, Field won't 
fight.’ I said: ‘ Well, judge, I have found nearly all 
men will fight; nearly every man will fight when there 
is occasion for it, and Judge Field has had a character 
in this State of having the courage of his convictions, 
and being a brave man.’ At the conclusion of that 
branch of the conversation, I said to him: ‘ Well 
Judge Field is not your physical equal, and if avy 
trouble should occur he would be very likely to uses 
weapon.’ He said: * Well, that’s as good a thing as I 
want to get.’ The whole impression conveyed to me 
by this conversation was, that he felt he had some 
Cause of grievance against Judge Field, that he hoped 
they might meet, that he might have an opportunity 
to force a quarrel upon him, and he would get him into 
a fight.” Mr. Williams says that after the return of 
Justice Field to California in the spring or summer of 
1889, he had other conversations with Terry, in which 
the same vindictive feelings of hatred were manifested 
and expressed by him. 

It is useless to go over the testimony on this subject 
more particularly. It is sufficient to say that the evi- 
dence is abundant that both Terry and wife contem- 
plated same attack upon Judge Field during his official 
visit to California in the summer of 1889, which they 
intended should result in his death. Many of these 
matters were published in the newspapers, and the 
press of California was filled with the conjectures of® 
probable attack by Terry on Justice Field, as soon asit 
became known that he was going to attend the Circuit 
Court in that year. 

So much impressed were the friends of Judge Field, 
and of public justice, both in California and in Waah- 
ington, with the fear that he would fall a sacrifice to 
the resentment of Terry and his wife, that ap 
was made to the attorney-genera! of the United States 
suggesting the propriety of his furnishing some protec 
tion to the judge while in California, This resulted in 
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See 
acorrespondence between the attorney-general of the 
United States, the district attorney, and the marshal 
of the Northern District of California on that subject. 
The correspondence is here set out: 


‘* DEPARTMENT OF JUSTICE, t 
“ WASHINGTON, April 27, 1889. 
“Joun C. FraNKS, United States Marshal, San Fran- 
cisco, Cal. : 

“Sir: The proceedings which have heretofore been 
bad in connection with the case of Mr. and Mrs. Terry 
in your United States Circuit Court have become mat- 
ter of public notoriety, and I deem it my duty to call 
your attention to the propriety of exercising unusual 
caution, in case further proceedings shall be had in 
that case, for the protection of his honor Justice Field, 
or whoever may be called upon to hear and determine 
the matter. Of course, 1 do not know what may be 
the feelings or purpose of Mr. and Mrs. Terry in the 

but many things which have happened indi- 
cate that violence on their part is not impossible. It 
isdue to the dignity and independence of the court 
and the character of its judge that no effort on the part 
of the government shall be spared to make them feel 
entirely safe and free from anxiety in the discharge of 
their high duties. 

“You will understand, of course, that this letter is 
not for the public, but to put you upon your guard. It 
will be proper for you to show it to the district attor- 
ney, if deemed best. 

“Yours truly, 
“W. H. H. MILuer, 
**Altorney-General.”’ 


NORTHERN DISTRICT OF CALIFORNIA, 
SAN FrRANctscO, May 6, 1889. 
“Hon. W. H. H. Mituer, Attorney-General, Wash- 
ington, D. C.: 


“Sir: Yours of the 27th ultimo at hand. 

“When the Hon. Judge Lorenzo Sawyer, our Cir- 
cuit judge, returned from Los Angeles (some time be- 
fore the celebrated court scene) and informed me of 
the disgraceful action of Mrs. Terry toward him on 
the cars, while her husband sat in front smilingly ap- 
proving it, I resolved to watch the Terrys (and so no- 
tified my deputies) whenever they should enter the 
court-room, and be ready to suppress the very first in- 
dignity offered by either of them to the judges. After 
this, at the time of their ejectment from the court- 
toom, when I held Judge Terry and his wife as pris- 
oners in my private office and heard his threats against 
Justice Field, I was more fully determined than ever 
to throw around the justice and Judge Sawyer every 
safeguard I could. 

“Thave given the matter careful consideration, with 
the determination to fully protect the Federal judges 
at this time, trusting that the department will reim- 
burse me for any reasonable expenditure. 

“Thave always, whenever there is any likelihood of 
tither Judge or Mrs. Terry appearing in court, had a 
force of deputies with myself on hand to watch their 
every action. You can rest assured that when Justice 
Field arrives he, as well as all the Federal judges, will 
be protected from insults, and where an order is made 
it will be executed without fear as to consequences. I 
shall follow your instructions and act with more than 
Usual caution. I have already consulted with the Uni- 
ted States attorney, J. T. Carey, Esq., as to the advis- 
ability of making application to you, at the time the 
Terrys are tried upon criminal charges, for me to select 
two or more detectives to assist in the case, and also 
wsist me in protecting Justice Field while in my dis- 
trict. Iwish the judges to feel secure, and for this 
Purpose will see to it that their every wish is promptly 
obeyed. I notice your remarks in regard to the pub- 


“UNITED STATES MARSHAL'S OFFICE, 





licity of your letter, and will obey your request. I 
shall only be too happy to receive any suggestions from 
you at any time. 

“The opinion among the better class of citizens here 
is very bitter aguinst the Terrys, though, of course, 
they have their friends, and, unfortunately, among 
that class it is necessary to watch. 

“Your most obedient servant, 
“J. CO. FRANKS, 
“ U.S. Marshal, Northern Dist. of Cal.’’ 


‘*San FRANCISCO, CAL., May 7, 1889. 


“Hon. W. H. H. Mruver, United States Attorney- 
General, Washington, D. C.: 


‘*Dear Sir: Marshal Franks exhibited to me your 
letter bearing date the 27th ult., addressed to him upon 
the subject of using due caution by way of protecting 
Justice Field and the Federal judges here in the dis- 
charge of their duties in matters in which the Terrys 
are interested. I noted your suggestion with a great 
degree of pleasure, not because our marshal is at all 
disposed to leave any thing undone within his au- 
thority or power to do, but because it encouraged him 
to know and feel that the head of our department was 
in full sympathy with the efforts being made to pro- 
tect the judges and vindicate the dignity of our courts. 

‘*T write merely to suggest that there is just reason, 
in the light of the past and the threats made by Judge 
and Mrs. Terry against Justice Field and Judge Saw- 
yer, to apprehend personal violence at any moment 
and at any place, as well in court as out of court, and 
that while due caution has always been taken by the 
marshal when either Judge or Mrs. Terry is about the 
building in which the courts are held, he has not felt 
it within his authority to guard either Judge Sawyer 
or Justice Field against harm when away from the ap- 
praisers’ building. 

‘*Discretion dictates however that a protection 
should be thrown about them at other times and 
places, when proceedings are being had before them in 
which the Terrys are interested, and I verily believe, 
in view of the direful threats made against Justice 
Field, that he will be in great danger at all times while 
here. 

‘Mr. Franks is a prudent, cool and courageous offi- 
cer, who will not abuse any authority granted him. I 
would therefore suggest that he be authorized in his 
discretion to retain one or more deputies, at such 
times as he may deem necessary, for the purposes sug- 
gested. That publicity may not be given to the mat- 
ter it is important that the deputies whom he may se- 
lect be not kuown as such, and that efficient service 
may be assured for the purposes indicated it seems to 
me that they should be strangers to the Terrys. 

‘*The Terrys are unable to appreciate that an officer 
should perform his official duty when that duty in any 
way requires his efforts to be directed against them. 
The marshal, his deputies, and myself suffer daily in- 
dignities and insults from Mrs. Terry, in court and oug 
of court, committed in the presence of her husband 
and without interference upon his part. I do not pur- 
pose being deterred from any duty nor do I purpose 
being intimidated in the least degree from doing my 
whole duty in the premises, but I shall feel doubly 
assured in being able to do so knowing that our marshal 
has your kind wishes and encouragement in doing 
every thing needed tv protect the officers of the court 
in the discharge of their duties. 

‘This, of course, is not intended for the public files 
of your office, nor will it be on file in my office. Pru- 
dence dictates great caution on the part of the officials 
who may be called upon to have any thing to do in the 
premises, and I deem it to be of the greatest import- 
ance that the suggestions back and forth be confiden- 
tial, 
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“T shall write you further upon the subject of these 
cases in a few days. 
**T have the honor to be your most obedient servant, 
“ JoHN T. CAREY, 
** United States Attorney.” 





‘* DEPARTMENT OF JUSTICE, 
WasuHrneTon, D. C., May 27, 1889. f 
“J. C. Franks, Esg., United States Marshal, San 
Francisco, Cal. : 


**Sir: Referring to former correspondence of the de- 
partment relating to a possible disorder in the session 
of the approaching term of court owing to the small 
number of bailiffs under your control to preserve or- 
der, you are directed to employ certain special depu- 
ties at a per diem of five dollars, payable out of the ap- 
propriation for fees and expenses of marshals, to be 
submitted to the court asa separate account from your 
other accounts against the government for approval, 
under section 846, Revised Statutes, as an extraordin- 
ary expense, that the same may be forwarded to this 
department in order to secure executive action and 
approval. 

** Very respectfully, 
“W. H. H. MrIuuer, 
* Attorney-General.” 


The result of this correspondence was that Marshal 
Franks appointed Mr. Neagle adeputy marshal for the 
Northern District of California, and gave him special 
instructions to attend upon Judge Field both in court 
and while going frum one court to another, and pro- 
tect him from any assault that might be attempted 
upon him by Terry and wife. Accordingly, when 
Judge Field went from San Francisco to Los Angeles 
to hold the Circuit Court of the United States at that 
place Mr. Neagle accompanied him, remained with him 
for the few days that he was engaged in the business 
of that court, and returned with him to San Fran- 
cisco. 

It appears from the uncontradicted evidence in the 
case that while the sleeping-car, in which were Justice 
Field and Mr. Neagle, stopped a moment in the early 
morning at Fresno, Terry and wife got on the train. 
The fact that they were on the train became known to 
Neagle, and he held a conversation with the conductor 
as to what peace officers could be found at Lathrop, 
where the train stopped for breakfast, and the conduc- 
tor was requested to telegraph to the proper officers of 
that place to have a constable or some peace officer on 
the ground when the train should arrive, anticipating 
that there might be violence attempted by Terry upon 
Judge Field. It is sufficient to say that this resulted 
in no available aid to assist in keeping the peace. 
When the train arrived, Neagle informed Judge Field 
of the presence of Terry on the train, and advised him 
to remain and take his breakfast in the car. This the 
judge refused to do, and he and Neagle got out of the 
car and went into the dining-room, and took seats be- 
side each other in the place assigned them by the per- 
son in charge of the breakfast-room, and very shortly 
after this Terry and wife came into the room, and 
Mrs. Terry, recognizing Judge Field, turned and left 
in great haste, while Terry passed beyond where Judge 
Field and Neagle were and took his seat at another 
table. It was afterward ascertained that Mrs. Terry 
went to the car, and took from it a satchel in which 
was wn revolver. Before she returned to the eating- 
room, Terry arose from his seat, and passing around 
the table in such a way as brought him behind Judge 
Field, who did not see him or notice him, came up 
where he was sitting with his feet under the table and 
struck him a blow on the side of his face, which was 
repeated on the other side. He also had his arm drawn 
back and his fist doubled up, apparently to strike a 





third blow, when Neagle, who had been observing him 





aa . —S—— 
all this time, arose from his seat with his revolver in 
his hand and in a very loud voice shouted out: “Stop! 
stop! Iam an officer!’ Upon this Terry turned his 
attention to Neagle, and, as Neagle testifies, seemed to 
recognize him, and immediately turned his hand to 
thrust it in his bosom, as Neagle felt sure, with the 
purpose of drawing a bowie-knife. At this instant 
Neagle fired two shots from his revolver into the 

of Terry, who immediately sank down and died ing 
few minutes. 

Mrs. Terry entered the room with the satchel in her 
hand just after Terry sank to the floor. She rushed 
up to the place where he was, threw herself upon his 
body, made loud exclamations and moans, and com: 
menced inviting the spectators to avenge her Wrong 
upon Field and Neagle. She appeared to be carried 
away by passion, and in a very earnest manner charged 
that Field and Neagle had murdered her husband jn- 
tentionally, and shortly afterward she appealed to the 
persons present to examine the body of Terry to see 
that he had no weapons. This she did once or twice, 
The satchel which she had, being taken from her, was 
found to contain a revolver. 

These are the material circumstances produced in 
evidence before the Circuit Court on the hearing of 
this habeas corpus case. It is but a short sketch of a 
history which is given in over five hundred pages in 
the record, but we think it is sufficient to enable as to 
apply the law of the case to the question before us 
Without a more minute discussion of this testimony, 
it produces upon us the conviction of a settled purpose 
on the part of Terry and his wife, amounting to a cou- 
spiracy, to murder Justice Field. And we are quite 
sure that if Neagle had been merely a brother ora 
friend of Judge Field, travelling with him, and aware 
of aJl the previous relations of Terry to the judge—as 
he was—of his bitter animosity, his declared purpose 
to have revenge even to the point of killing him, he 
would have been justified in what he did in defense of 
Mr. Justice Field’s life, and possibly of his own. 

But such a justification would be a proper subject for 
consideration on a trial of the case for murder in the 
courts of the State of Calfornia, and there exists noau- 
thority in the courts of the United States to discharge 
the prisoner while held in custody by the State au 
thorities for this offense, unless there be found in aid 
of the defense of the prisoner some element of power 
and authority asserted under the government of the 
United States. 

This element is said to be found in the facts that Mr. 
Justice Field, when attacked, was in the immediate 
discharge of his duty as judge of the Circuit Courts 
of the United States within California; that the assault 
upon him grew out of the animosity of Terry and wife, 
arising out of the previous discharge of his duty 
Circuit justice in the case for which they were com- 
mitted for contempt of court; and that the deputy 
marshal of the United States, who killed Terry in de 
fense of Field’s life, was charged with a duty under the 
law of the United States to protect Field from the vio- 
lence which Terry was inflicting, and which was in- 
tended to lead to Field’s death. 

To the inquiry whether this propositien is sustained 
by law and the facts which we have recited, we now 
address ourselves. 

Mr. Justice Field was a member of the Supreme 
Court of the United States, and had been a member 
that court for over a quarter of a century, during 
which he had become venerable for his age and for his 
long and valuable service in that court. The business 
of the Supreme Court has become so exacting that for 
many years past the justices of it have been com 
to remain for the larger part of the year in Wasbing- 
ton city, from whatever part of the country they may 
have been appointed. ‘The term for each year, includ 
ing the necessary travel and preparations to attend at 
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its beginning, has generally lasted from eight to nine [ there for several days, hearing cases and rendering de- 
months. cisions. 1t was in the necessary act of returning from 


But the justices of this court have imposed upon 
them other duties, the most important of which arise 
out of the fact that they are also judges of the Circuit 
Courts of the United States. Of these circuits there 
are nine, to each one of which a justice of, the Su- 

e Court is allotted, under section 606 of the Re- 
vised Statutes, the provision of which is as follows: 


“The chief justice and associate justices of the Su- 
preme Court shall be allotted among the circuits by an 
order of the court, and a new allotment shall be made 
whenever it becomes necessary or convenient by reason 
of the alteration of any circuit or of the new appoint- 
ment of a chief justice or associate justice, or other- 
wise.” 

Section 610 declares that it “shall be the duty of the 
chief justice, and of each justice of the Supreme 
Court, to attend at least one term of the Circuit Court 
in each district of the circuit to which he is allotted 
during every period of two years.” 

Although this enactment does not require in terms 
that the justices shall go to their circuits more than 
once in two years, the effect of it is to compel most of 
them to do this, because there are so many districts in 
many of the circuits that it is impossible for the Cir- 
ouit justice to reach them all in one year, and the re- 
sult of this is that he goes to some of them in one year 
and to others in the next year, thus requiring an at- 
tendance in the circuit every year. 

The justices of the Supreme Court have been mem- 
bers of the Circuit Courts of the United States ever 
since the organization of the government, and 
their attendance on the circuit and appearance at 
the places where the courts are held has always been 
thought to be a matter of importance. In order to en- 
able him to perform this duty Mr. Justice Field had to 
travel each year from Washington city, near the At- 
lantic coast, to San Francisco, on the Pacific coast. In 
doing this he was as much in the discharge of a duty 
imposed upon him by law as he was while sitting in 
court and trying causes. There are many duties which 
the judge performs outside of the court-room where he 
sits to pronounce judgment or to preside over a trial. 
The statutes of the United States, and the established 
practice of the courts, require that the judge perform 
avery large share of his judicial labors at what is 
called ‘‘chambers.’’ This chamber work is as import- 
aut, as necessary, as much a discharge of his official 
duty, as that performed in the court-house. Import- 
aut cases are often argued before the judge at any 
place convenient to the parties concerned, and a decis- 
ion of the judge is arrived at by investigations made 
iu his own room, wherever he may be, and it is idle to 
say that this is not as much the performance of judicial 
duty as the filing of the judgment with the clerk, and 
the announcement of the result in open court. 

8o it is impossible for a justice of the Supreme Court 
of the United States, who is compelled by the obliga- 
tious of duty to beso much in Washington city, to dis- 
charge his duties of attendance on the Circuit Courts 
48 prescribed by section 610, without travelling in the 
usual and most convenient modes of doing it to the 
place where the court is to be held. This duty is as 
much an obligation imposed by the law as if it had said 
in words * the justices of the Supreme Court shall go 
from Washington city to the place where their terms 
are held every year.”’ 

Justice Field has not only left Washington and 
travelled the three thousand miles or more which was 
necessary to reach his circuit, but he had entered upon 
the duties of that circuit, had held the court at 
San Francisco for some time; and, taking a short leave 
of that court, had gone down to Los Angeles, another 
Place where a court was to be held, and sat as a judge 





Los Angeles to San Francisco, by the usual mode of 
travel between the two places, where his court was 
still in session, and where he was required to be, that 
he was assaulted by Terry in the manner which we 
have already described. 

The occurrence which we are called upon to consider 
was of so extraordinary a character that it is not to be 
expected that many cases can be found to cite as au- 
thority upon the subject. 

In the case of United States v. The Schooner Little 
Charles, 1 Brockenbrough, 380, a question arose before 
Chief Justice Marshall, holding the Circuit Court of 
the United States for Virginia, as to the validity of an 
order made by the district judge at his chambers, and 
not in court. The act of Congress authorized stated 
terms of the District Court, and gave the judge power 
to hold special courts at his discretion, either at the 
place appointed by the law or such other place in the 
district as the nature of the business and his discre- 
tion should direct. He says: “ It does not seem to be 
a violent construction of such an act to consider the 
judge as constituting a court whenever he proceeds on 
judicial business; ” and cites the practice of the courts 
in support of that view of the subject. 

In the case of United States v. Gleason, 1 Woolworth, 
128, the prisoner was indicted for the murder of two 
eurolling officers who were charged with the duty of 
arresting deserters, or those who had been drafted into 
the service and had failed to attend. These men, it 
was said, had visited the region of country where they 
were murdered,and having failed of accomplishing their 
purpose of arresting the deserters, were on their re- 
turn to their home when they were killed, and the 
court was asked to instruct the jury that under these 
circumstances they were not engaged in the duty of 
arresting the deserters named. ‘‘ltis claimed by the 
counsel for the defendant,’’ says the report, “‘ that if 
the parties killed had been so engaged, and had come 
to that neighborhood with the purpose of arresting 
the supposed deserters, but at the moment of the as- 
sault had abandoned the purpose of making the ar- 
rests at that time, and were returning to headquarters 
at Grinnell, with a view of making other arrange- 
ments for arrest at another time, they were not so en- 
gaged as to bring the case within the law.” But the 
court held that this was not a sound construction of 
the statute, and ‘‘ that if the parties killed had come 
into that neighborhood with intent to arrest the de- 
serters named, and had been employed by the proper 
officer for that service, and were, in the proper prose- 
cution of that purpose, returning to Grinnell with a 
view to making other arrangements to discharge this 
duty, they were still engaged in arresting the deserters 
within the meaning of the statute. lt is not necessary,” 
said the court, ‘‘that the party killed should be ®n- 
gaged in the immediate act of arrest, but it is sufficient 
if he be employed in and about that business when as- 
saulted. The purpose of the law is to protect the life 
of the person so employed, and this protection con- 
tinues so long as he is engaged in a service necessary 
and proper to that employment. 

We have no doubt that Mr. Justice Field when at- 
tacked by Terry was engaged in the discharge of his 
duties as Circuit justice of the Niuth Circuit, and was 
entitled to all the protection under those circumstances 
which the law couid give him. 

It is urged however that there exists no statute au- 
thorizing any such protection as that which Neagle 
was instructed to give Judge Field in the present case, 
and indeed no protection whatever against a vindictive 
or malicious assault growing out of the faithful dis- 
charge of his official duties; and that the language of 
section 753 of the Revised Statutes, that the party 
seeking the benefit of the writ of habeas corpus must 
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in this connection show that he is “in custody for an 
act done or omitted in pursuance of a law of the 
United States,’’ makes it necessary that upon this oc- 
casion it should be shown that the act for which 
Neagle is imprisoned was done by virtue of an act of 
Congress. It is not supposed that any special act of 
Congress exists which authorizes the marshals or 
deputy marshals of the United States in express terms 
to accompany the judges of the Supreme Court 
through their Circuits and act as a body-guard to 
them to defend them against malicious assaults against 
their persons. But we are of opinion that this view 
of the statute is an unwarranted restriction of the 
meaning of a law designed to extend in a liberal 
manner the benefit of the writ of habeas corpus to per- 
sons imprisoned for the performance of their duty. 
And we are satisfied that if it was the duty of Neagle, 
under the circumstances, a duty which could only arise 
under the laws of the United States, to defend Mr. 
Justice Field from a murderous attack upon him, he 
brings himself within the meaning of the section we 
have recited. This view of the subject is confirmed 
by the alternative provision, that he must be in cus- 
tody “‘ for ap act done or omitted in pursuance of a law 
of the United States or of an order, process or decree 
of a court or judge thereof, or is in custody in viola- 
tion of the Constitution or of a law or treaty of the 
United States.” 

In the view we take of the Constitution of the 
United States, any obligation fairly and properly in- 
ferable from that instrument, or any duty of the mar- 
shal to be derived from the general scope of his duties 
under the laws of the United States, is “a law” 
within the meaning of this phrase. It would be a 
great reproach to the system of government of the 
United States, declared to be within its sphere sover- 
eign and supreme, if there is to be found within the 
domain of its powers no means of protecting the judges 
in the conscientious and faithful discharge of their 
duties, from the malice and hatred of those upon 
whom their judgments may operate unfavorably. 

It has in modern times become apparent that the 
physical health of the community is more efficiently 
promoted by hygienic and preventive means, than by 
the skill which is applied to the cure of disease after it 
has become fully developed. So also the law, which is 
intended to prevent crime, in its general spread among 
the community, by regulations, police organization 
and otherwise, which are adopted for the protection 
of the lives and property of citizens, for the dispersion 
of mobs, for the arrest of thieves and assassins, for the 
watch which is kept over the community, ‘as well as 
over this class of people, is more efficient than pun- 
ishment of crimes after they have been committed. 

If a person in the situation of Judge Field could 
have no other guarantee of his personal safety, while 
engaged in the conscientious discharge of a disagree- 
able duty, than the fact that if he was murdered his 
murderer would be subject to the laws of a State and 
by those laws could be punished, the security would 
be very insufficient. The plan which Terry and wife 
had in mind of insulting him and assaulting him and 
drawing him into a defensive physical contest, in the 
course of which they would slay him, shows the little 
value of such remedies. Wedo not believe that the 
government of the United States is thus inefficient, or 
that its Coustitution and laws have left the high offi- 
cers of the government so defenceless and unpro- 
tected. 

The views expressed by this court through Mr. Jus- 
tice Bradley, in Ex parte Siebold, 100 U. 8. 371, 394, are 
very pertinent to this subject, and express our views 
with great force. That was acase of a writ of habeas 
corpus, where Siebold had been indicted in the Circuit 
Court of the United States for the district of Mary- 
land, for an offense committed against the election 





<= 
laws, during an election at which members of Con. 


gress and officers of the State of Maryland wey 
elected. He was convicted, and sentenced to fine and 
imprisonment, and filed his petition in this court fop 
a writ of habeas corpus, to be relieved on the ground 
that the court which had convicted him was without 
jurisdiction. The foundation of this allegation Was, 
that the Congress of the United States had uo right tp 
prescribe laws for the conduct of the election in ques. 
tion, or for enforcing the laws of the State of Mary. 
land by the courts of the United States. In the cours 
of the discussion of the relative powers of the Federal 
and State courts on this subject, it is said: 


“Somewhat akin to the argument which has been 
considered is the objection that the deputy marshals 
authorized by the act-of Congress to be created and 
to attend the elections are authorized to keep the 
peace; and that this is a duty which belongs to th 
State authorities alone. It is argued that the preseryg. 
tion of peace and good order in society is not within 
the powers confided to the government of the United 
States, but belongs exclusively to the States. Hem 
again we are met with the theory that the government 
of the United States does not rest upon the soil and 
territory of the country. We think that this theory 
is founded on an entire misconception of the nature 
and powers of that government. We hold it to be an 
incontrovertible principle, that the government of 
the United States may, by means of physical forge, 
exercised through its official agents, execute on every 
foot of American soil the powers and functions that 
belong to it. This necessarily involves the power to 
command obedience to its laws, and hence the power 
to keep the peace to that extent. This power to en- 
force its laws and to execute its functions in all places 
does not derogate from the power of the State to exe 
cute its laws at the same time and in the same places. 
The one does not exclude the other, except where both 
cannot be executed at the same time. In that case the 
words of the Constitution itself show which is to 
yield. ‘This Constitution, and all laws which shall be 
made in pursuance thereof, * * * shall be the s- 
preme law of the land.’ * * * Without theconour- 
rent sovereignty referred to, the National government 
would be nothing but an advisory government. Its 
executive power would be absolutely nullified. Why 
do we have marshals at all if they cannot physically 
lay their hands on persons and things in the perform- 
ance of their proper duties? What functions can they 
perform if they cannot use force? In executing the 
processes of the courts, must they call on the nearest 
constable for protection? must they rely on him touse 
the requisite compulsion, and to keep the peace, whilst 
they are soliciting and entreating the parties and by- 
standers to allow the law to take its course? This is 
the necessary consequence of the. positions that are 
assumed. If we indulge in such impracticable views 
as these, and keep on refining and re-refining, we shall 
drive the Natioual government out of the United 
States, and relegate it to the District of Columbia, or 
perhaps to some foreign soil. We shall bring it back 
to a condition of greater helplessness than that of the 
old Confederation. * * * It must executelits 
powers, or ittis no government. It must execute them 
on the land as well as on the sea, on things as well a8 
on persons. And to do this it must necessarily have 
power to command obedience, preserve order, and 
keep the peace; and no person or power in this land 
has the right to resist or question its authority, 90 
long as it keeps within the bounds of its jurisdic 
tion.” 


At the same term of the court, in the case of Tenne* 
see v. Davis, 100 U. S. 257, 262, where the same quer 
tions in regard to the relative powers of the F : 
and State courts were concerned, in regard to crim 
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yal offenses, the court expressed its views through Mr. 


Justice Strong, quoting from the case of Martin v. 
Hunter, 1 Wheat. 363, the following language: ‘‘The 

government must cease to exist whenever it 
Joses the power of protecting itself in the exercise of 
its constitutional powers ; ” and then proceeding: ‘“ It 
can act only through its officers and agents, and they 
must act within the States. If, when thus acting, and 
within the scope of their authority, those officers can 
be arrested and brought to trial in a State court, for 
an alleged offense against the law of the State, yet war- 
ranted by the Federal authority they possess, and if 
the general government is powerless to interfere at 
once for their protection, if their protection must be 
left to the action of the State court, the operations of 
the general government may at any time be arrested 
at the will of one of-its members. The legislation of 
aState may be unfriendly. It may affix penalties to 
acts done under the immediate direction of the Na- 
tional government, and in obedience to its laws. It 
may deny the authority conferred by those laws. The 
State court may administer not only the laws of the 
State, but equally Federal law, in such a manner as to 
paralyze the operations of the government. And 
even if, after trial and final judgment in the State 
court, the case can be brought into the United States 
court for review, the officer is withdrawn from the 
discharge of his duty during the pendency of the 
prosecution, and the exercise of acknowledged Fed- 
eral power arrested. We do not think such an ele- 
ment of weakness is to be found in the Constitution. 
The United States is a government with authority ex- 
tending over the whole territory of the Union, acting 
upon the States and the people of the States. While 
it is limited in the number of its powers, so far as its 
sovereignty extends it is supreme. No State govern- 
meut can exclude it from the exercise of any author- 
ity conferred upon it by the Constitution, obstruct its 
authorized officers against its will, or withhold from 
it, fora moment, the cognizance of any subject which 
that instrument has committed to it.’’ 

To cite all the cases in which this principle of the 
supremacy of the government of the United States, in 
the exercise of all the powers conferred upon it by the 
Constitution, is maintained, would be an endless task. 
We have selected these as being the most forcible ex- 
pressions of the views of the court, having a direct 
reference to the nature of the case before us. 

Where then are we to look for the protection which 
we have shown Judge Field was entitled to when en- 
gaged in the discharge of his official duties? Not to 
the courts of the United States; because, as has been 
more than once said in this court, in the division of 
the powers of government betweeur the three great de- 
partments, executive, legislative and judicial, the ju- 
dicial is the weakest for the purposes of self-protection 
and for the enforcement of the powers which it exer- 
cises. The ministerial officers through whom its com- 
mands must be executed are marshals of the United 
States, and belong emphatically to the executive de- 
partment of the government. They are appointed by 
the president, with the advice and consent of the 
Senate. They are removable from office at his pleas- 
ure. They are subjected by act of Congress to the su- 
pervision and control of the department of justice, in 
the hands of one of the cabinet officers of the presi- 
dent, and their compensation is provided by acts of 
Congress. The same may be said of the district attor- 
neys of the United States, who prosecute and de- 
fend the claims of the government in the courts. 

The legislative branch of the government can only 
protect the judicial officers by the enactment of laws 
for that purpose, and the argument we are now com- 

ing assumes that no such law has been passed by 
Congress. 
If we turn to the executive department of the gov- 





‘ernment, we find a very different condition of affairs. 


The Constitution, section 3, article 2, declares that the 
President ‘‘ shall take care that the laws be faithfully 
executed,’’ and he is provided with the means of ful- 
filling this obligation by his authority to commission 
all the officers of the United States, and by and with 
the advice and consent of the Senate, to appoint the 
most important of them and to fill vacancies. He is 
declared to be commander-in-chief of the army and 
navy of the United States. The duties which are thus 
imposed upon him he is further enabled to perform 
by the recognition in the Constitution, and the crea- 
tion by acts of Congress, of executive departments, 
which are varied in number from four or five to seven 
oreight, who are familiarly called cabinet ministers. 
These aid him in the performance of the great duties 
of his office, and represent him in a thousand acts to 
which it can hardly be supposed his personal attention 
is called, and thus he is enabled to fulfill the duty of 
his great department, expressed in the phrase that 
‘*he shall take care that the laws ‘be faithfully exe- 
cuted.’’ 

Is this duty limited to the enforcement of acts of 
Congress or of treaties of the United States according 
to their express terms, or does it include the rights, 
duties and obligations growing out of the Constitution 
itself, our international relations, and all the protec- 
tion implied by the nature of the government under 
the Constitution ? 

One of the most remarkable episodes in the history 
of our foreign relations, aud which has become an at- 
tractive historical incident, is the Case of Martin 
Koszta, a native of Hungary, who though not fully a 
naturalized citizen of the United States, had in due 
form of law made his declaration of intention to be- 
come acitizen. While in Smyrna he was seized by 
command of the Austrian consul-general at that place 
and carried on board the Hussar, an Austrian vessel, 
where he was held in close confinement. Captain In- 
graham, in command of the American sloop of war St. 
Louis, arriving in port at that critical period, and as- 
certaining that Koszta had with him his uvaturalization 
papers, demanded his surrender to him, and was com- 
pelled to train his guns upon the Austrian vessel be- 
fore his demands were complied with. It was how- 
ever, to prevent bloodshed, agreed that Koszta should 
be placed in the hands of the French consul subject to 
the result of diplomatic negotiations between Austria 
and the United States. The celebrated correspond- 
ence between Mr. Marcy, secretary of State. and 
Chevalier Hulsemann, the Austrian minister at Wash- 
ington, which arose out of this affair, and resulted in 
the release and restoration to liberty of Koszta, at- 
tracted a great deal of public attention, and the posi- 
tion assumed by Mr. Marcy met the approval of the 
country and of Congress, who voted a gold medal to 
Captain Ingrabam for his conduct in the affair. Upon 
what act of Congress then existing can any one lay his 
finger in support of the action of our government in 
this matter? 

So if the president or the postmaster-general is ad- 
vised that the mails of the United States, possibly car- 
rying treasure, are liable to be robbed and the mail 
carriers assaulted and murdered in any particular re- 
gion of country, who can doubt the authority of the 
president or of one of the executive departments under 
him to make an order for the protection of the mail 
and of the persons and lives of its carriers. by doing 
exactly what was done in the case of Mr. Justice 
Field, namely, providing a sufficient guard, whether 
it be by soldiers of the army or by marshals of the 
United States, with a posse comitatus properly armed 
and equipped, to secure the safe performance of the 
duty of carrying the mail wherever it may be intended 
to go? , 

The United States is the owner of millions of acres 
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of valuable public land, and has been the owner of 


much more which it has sold. Some of these lands 
owe a large part of their value to the forests which 
grow upon them. These forests are liable to depreda- 
tions by people living in the neighborhood, known as 
timber thieves, who make a living by cutting and sell- 
ing such timber, aud who are trespassers. But until 
quite recently, even if there be one now, there was no 
statute authorizing any preventive measures for the 
protection of this valuable public property. Has the 
president no authority to place guards upon the public 
territory to protect its timber? No authority to seize 
the timber when cut and found upon the ground? Has 
he no power to take any measures to protect this vast 
domain? Fortunately we find this question answered 
by this court in the case of Wells v. Nickles, 104 U. 8. 
444. That was a case in which a class of men appointed 
by local land officers, under instructions from the 
secretary of the interior, having found a large quan- 
tity of this timber cut down from the forests of the 
United States and lying where it was cut, seized it. 
The question of the title to this property coming in 
controversy between Wells and Nickles, it became es- 
sential to inquire into the authority of these timber 
agents of the government thus to seize the timber cut 
by trespassers on its lauds. The court said: ‘ The 
effort we have made to ascertain and fix the authority 
of these timber agents by any positive provision of law 
has been unsuccessful.’’ But the court, notwithstand- 
ing there was no special statute for it, held that the 
department of the interior, acting under the idea of 
protecting from depredation timber on the lands of 
the government, had gradually come to assert the 
right to seize what is cut and taken away from them 
wherever it can be traced, and in aid of this the regis- 
ters and receivers of the land office had, by instruc- 
tions from the secretary of the interior, been consti- 
tuted agents of the United States for these purposes, 
with power to appoint special agents under them- 
selves. And the court upheld the authority of the 
secretary of the interior to make these rules and regu- 
lations for the protection of the public lands. 

One of the cases in this court in which this question 
was presented in the most imposing form is that of 
United States v. San Jacinto Tin Company, 125 U. 8. 
273. In that case a suit was brought in the name of 
the United States, by order of the attorney-general, 
to set aside a patent which had been issued for a large 
body of valuable land, on the ground that it was ob- 
tained from the government by fraud and deceit prac- 
ticed upon its officers. A preliminary question was 
raised by counsel for defendant, which was earnestly 
insisted upon, as to the right of the attorney-general 
or any other officer of the government to institute 
such a suit in the absence of any uct of Congress au- 
thorizing it. It was conceded that there was no ex- 
press authority given to the attorney-general to insti- 
tute that particular suit or any suit of that class. The 
question was one of very great interest, and was very 
ably argued both in the court below and in this court. 
The respouse of this court to that suggestion conceded 
that in the acts of Congress establishing the depart- 
ment of justice and defining the duties of the attor- 
ney-general there was no such express authority, and 
it was said that there was also no express authority to 
him to bring suits against debtors of the government 
upon bonds, or to begin criminal prosecutions, or to 
institute criminal proceedings in any of the cases 
in which the United States was plaintiff, yet he 
was invested with the general superintendence of all 
such suits. It was further said: * If the United States, 
in any particular case, had a just cause for calling 
upon the judiciary of the country, in any of its courts, 
for relief by setting aside or annulling any of its con- 
tracts, its obligations, or its most solemn instruments, 
the question of the appeal to the judicial tribunals of 





the country must primarily be decided by the attor. 


ney-general of the United States. That such a 
should exist somewhere, and that the United 
should not be more helpless in relieving itself from 
frauds, impostures and deceptions, than the private 
individual, is hardly open to argument,” « 
must then be an officer or officers of the government 
to determine when the United States shall sue, to de- 
cide for what it shall sue, and to be responsible that 
such suits shall be brought in appropriate cases, The 
attorneys of the United States in every judicial dig. 
trict are officers of this character, and they are by 
statute under the immediate supervison and contro} 
of the attorney-general. How then can it be argued 
that if the United States has been deceived, entrapped 
or defrauded, into the making, under the forms of 
law, of an instrument which injuriously affeots its 
rights of property, or other rights, it cannot bring suit 
to avoid the effect of such instrument, thus fraudy 
lently obtained, without a special act of Congress in 
each case, or without some special authority applica. 
ble to this class uf cases?’’ The same question wag 
raised in the earlier case of United States v. Hughes, 
11 How. 552, and decided the same way. 

We cannot doubt the power of the president to take 
measures for the protection of a judge of one of the 
courts of the United States, who while in the dis 
charge of the duties of his office, is threatened witha 
personal attack which may probably result in his 
death, and we think it clear that where this protection 
is to be afforded through the civil power, the depart 
ment of justice is the proper one to set in motion the 
necessary means of protection. The correspondence 
already recited in this opinion between the marshal of 
the northern district of California, and the attorney- 
general, and the district attorney of the United States 
for that district, although prescribing no very specific 
mode of affording this protection by the attorney-gen- 
eral, is sufficient, we think, to warrant the marshal in 
taking the steps which he did take, in making the pro- 
visions which he did make, for the protection and de 
fense of Mr. Justice Field. 

But there is positive law investing the marshals and 
their deputies with powers which not only justify 
what Marshal Neagle did in this matter, but which 
imposed it upon him asaduty. In chapter 14 of the 
Revised States of the United States, which 1s devoted 
to the appointment and duties of the district attor- 
neys, marshais and clerks of the courts of the United 
States, section 788 declares: 


“The marshals and their deputies shall have, in 
each State, the same powers, in executing the laws of 
the United States, as the sheriffs and their deputies in 
such State may have, by law, in executing the laws 
thereof.”’ 


If therefore a sheriff of the State of California was 
authorized to do iv regard to the laws of California 
what Neagle did, that is, if he was authorized to keep 
the peace, to protect a judge from assault and 
murder, then Neagle was authorized to do the same 
thing in reference to the laws of the United States. 

Section 4176 of the Political Code of California reads 
as follows: 


“The sheriff must : 

‘* First. Preserve the peace. 

“Second. Arrest and take before the nearest magis- 
trate for examination all persons who attempt to com 
mit or have committed a public offense. 

“Third. Prevent and suppress all affrays, breaches 
of the peace, riots and insurrections, which may come 
to his knowledge.”’ 


And the Penal Code of California declares (§ 1%) 
that homicide is justifiable when committed by any 





person ‘‘ when resisting any attempt to mur der avy 
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or to commit a felony or to do some great 


bodily injury upon any person; ” or ** when committed 
in defense of habitation, property or person against 
one who manifestly intends or endeavors by violence 
or surprise to commit a felony.” 

That there is a peace of the United States; that a 
man assaulting a judge of the United States while in 
the discharge of his duties violates that peace; that in 
such case the marshal of the United States stands in 
the same relation to the peace of the United States 
which the sheriff of the county does to the peace of 
the State of Calfornia; are questions too clear to need 
argument to prove them. That it would be the duty 
ofa sheriff, if one had been present at this assault by 
Terry upon Judge Field, to prevent this breach of the 
peace, to prevent this assault, to prevent the murder 
which was contemplated by it, cannot be doubted. 
Andif in performing this duty it became necessary 
for the protection of Judge Field, or of himself, to kill 
Terry, ina case where, like this, it was evidently a 
question of the choice of who should be killed, the as- 
sailant and violator of the law and disturber of the 
peace, or the unoffending man who was in his power, 
there can be no question of the authority of the sheriff 
to have killed Terry. So the marshal of the United 
States, charged with the duty of protecting and guard- 
ing the judge of the United States court against this 
special assault upon his person and his life, being pres- 
ent at the critical moment, when prompt action was 
necessary, found it to be his duty, a duty which he 
had no liberty torefuse to perform, to take the steps 
which resulted in Terry’s death. This duty was im- 
posed on him by the section of the Revised Statutes 
which we have recited, in connection with the powers 
conferred by the State of California upon its peace 
officers, which become, by this statute, in proper 
cases, transferred as duties to the marshals of the 
United States. 

But all these questions being conceded, it is urged 
against the relief sought by this writ of habeas corpus, 
that the question of the guilt of the ‘prisoner of the 


crime of murder is a question to be determined by the | 


laws of California, and to be decided by its courts, and 
that there exists no power in the government of the 
United States to take away the prisoner from the cus- 
tody of the proper authorities of the State of Cali- 
fornia and carry him before a judge of the court of the 
United States, and release him without a trial by jury 
according to the laws of the State of California. That 
the statute of the United States authorizes and di- 
rects such a proceeding and such a judgment in a case 
where the offense charged against the prisoner consists 
inan act done in pursuance of a law of the United 
States and by virtue of its authority, and where the 
imprisonment of the party is in violation of the Con- 
stitution and laws of the United States, is clear by its 
express language. 

The enactments now found in the Revised Statutes 
ofthe United States on the subject of the writ of 
habeas corpus are the result of a long course of legisla- 
tion forced upon Congress by the attempt of the 
States of the Union to exercise the power of impris- 
onment over officersand other persons asserting rights 
under the Federal government or foreign govern- 
ments, which the States denied. The original act of 
Congress on the subject of the writ of habeas corpus, 
by its fourteenth section, authorized the judges and 
the courts of the United States, in the case of prison- 
ers in jail or in custody under or by color of the au- 
thority of the United States, or committed for trial 
before some court of the same, or when necessary to 
be brought into court to testify, to issue the writ, and 
the judge or court before whom they were brought 
was directed to make inquiry into the cause of com- 
mitment. 1 Stat. 81. This did not present the ques- 


tion, or at least, it gave rise to no question which came. 





before the courts, as to releasing by this writ parties 
held in custody under the laws of the States. But 
when during the controversy growing out of the nulli- 
fication laws of South Carolina, officers of the United 
States were arrested and imprisoned for the perform- 
anceof their duties in collecting the revenue of the 
United States in that State, and held by the State au- 
thorities, it became necessary for the Congress of the 
United States to take some action for their relief. 
Accordingly the act of Congress of March 2, 1883, 4 
Stat. 634, among other remedies for such condition of 
affairs, provided, by its seventh section, that the Fed- 
eral judges should grant writs of habeas corpus in all 
cases of a prisoner in jail or confinement, where he 
should be committed or confined on or by any author- 
ity or law, for any act done, or omitted to be done, 
in pursuance of a law of the United States, or any 
order, process or deéree of any judge or court 
thereof. 

The next extension of the circumstances on wbhicha 
writ of habeas corpus might issue by the Federal 
judges arose out of the celebrated McLeod Case, in 
which McLeod, charged with murder, in a State court 
of New York, had pleaded that he was a British sub- 
ject, and that what he had done was under and by the 
authority of bis government, and should be # matter 
of international adjustment, and that he was not sub- 
ject to be tried by acourt of New York under the laws 
of that State. The Federal government acknowledged 
the force of this reasoning, and undertook to obtain 
from the government of the State of New York the 
release of the prisoner, but failed. He was however 
tried and acquitted, and afterward released by the 
State of New York. Thisled to an extension of the 
powers of the Federal judges under the writ of habeas 
corpus, by the act of August 29, 1842, 5 Stat. 539, enti- 
tled ‘An act to provide further remedial justice in the 
courts of the United States.” It conferred upon them 
the power to issue a writ of habeas corpus in all cases 
where the prisoner claimed that the act for which he 
was held in custody was done under the sanction of 
any foreign power, and where the validity and effect 
of this plea depended upon the law of nations. In ad- 
vocating the bill, which afterward became a law on 
this subject, Senator Berrien, who introduced it into 
the Senate, observed: ‘*The object was to aliow a 
foreigner, prosecuted in one of the States of the Union 
for an offense committed in that State, but which he 
pleads has been committed under authority of his own 
sovereignty or the authority of the law of nations, to 
be brought up on that issue before the only competent 
judicial power to decide upon matters involved in for- 
eign relations or the law of jnations. The plea must 
show that it has reference to the laws or treaties of 
the United States or the law of nations, and show- 
ing this, the writ of habeas corpus is awarded to try 
that issue. If it shall appear that the accused has a 
bar on the plea alleged, it is right and proper that he 
should not be delayed in prison awaiting the proveed- 
ings of the State jurisdiction on the preliminary issue 
of his plea at bar. If satisfied of the existence in fact 
and validity in law of the bar, the Federal jurisdiction 
will have the power of administering prompt relief.’* 
No more forcible statement of the principle on which 
the law of the case now before us stands can be 
made. 

The next extension of the powers of the court under 
the writ of habeas corpus was the act of February 5, 
1867, 14 Stat. 385, and this contains the broad ground 
of the present Revised Statutes, under which the re- 
lief is sought in the case before us, and includes all 
cases of restraint of liberty in violation of the Consti- 
tution ora law or treaty of the United Statea, and de- 
clares that “the said court or judge shall proceed ina 
summary way to determine the facts of the case, by 
hearing testimony and the arguments of the parties 
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interested, and if it shall appear that the petitioner is 
deprived of his or her liberty in contravention of the 
Constitution or laws of the United States, he or she 
shall forthwith be discharged and set at liberty.”’ 

It would seem as if the argument ‘might close here. 
If the duty of the United States tu protect its officers 
from violence, even to death, in discharge of the duties 
which its laws impose upon them, be established, and 
Congress has made the writ of habeas corpus one of the 
means by which this protection is made efficient, and 
if the facts of this case show that the prisoner was 
acting both under the authority of law, and the direc- 
tions of his superior officers of the department of jus- 
tice, we can see no reason why this writ should not be 
made to serve its purpose in the present case. 

We have already cited such decisions of this court 
as are most important and directly in point, and there 
is a series of cases decided by the Circuit and District 
Courts to the same purport. Several of these arose 
out of proceedings under the Fugitive Slave Law, in 
which the marshal of the United States, while engaged 
in apprehending the fugitive slave with a view to re- 
turning him to his master in another State, was ar- 
rested by the authorities of the State. In many of 
these cases they made application to the judges of the 
United States for relief by the writ of habeas corpus, 
which gave rise to several very interesting decisions 
on this subject. 

In Ex parte Jenkins, 2 Wall. Jr. 521, 529, the marshal 
who had been engaged, while executing a warrant, in 
arresting a fugitive, in a bloody encounter, was him- 
self arrested under a warrant of a justice of the peace 
for assault with intent to kill, which makes the case 
very analogous tothe one now under consideration. 
He presented to the Circuit Court of the United States 
for the eastern district of Pennsylvania a petition for 
a writ of habeas corpus, which was heard before Mr. 
Justice Grier, who held that under the act of 1833, al- 
ready referred to, the marshal was entitled to his dis- 
charge, because what he had done was in pursuance of 
and by the authority conferred upon him by the act 
of Congress concerning the rendition of fugitive 
slaves. He said: ‘“*The authority conferred on the 
judges of the United States by this act of Congress 
gives them all the power that any other court could 
exercise under the writ of habeas corpus, or gives them 
none at all. If under such a writ they may not dis- 
charge their officer when imprisoned by any authority 
for an act done in pursuance of a law of the United 
States, it would be impossible to discover for what 
useful purpose the act was passed. It was passed when 
a certain State of this Union had threatened to nullify 
acts of Congress, and to treat those as criminals who 
should attempt to execute them; and it was intended 
as a remedy against such State legislation.” 

This same matter was up again when the fugitive 
slave, Thomas, had the marshal arrested in a civil suit 
for an alleged assault and battery. He was carried be- 
fore Judge Kane on another writ of habeas corpus and 
again released. 2 Wall. Jr. 531. A third time the 
marshal, being indicted, was arrested on a bench war- 
rant issued by the State court, and again brought be- 
fore the Circuit Court of the United States by a writ 
of habeas corpus and discharged. Some remarks of 
Judge Kane on this occasion are very pertinent to the 
objections raised in the present case. He said (2 Wall. 
Jr. 543): “It has been urged that my order, if it shall 
withdraw the relators from the prosecution pending 
against them (in the State court), will in effect prevent 
their trial by jury at all, since there is no act of Con- 
gress under which they can be indicted for an abuse 
of process. It will not be an anomaly however if the 
action of this court shall interfere with the trial of 
these prisoners by a jury. Our Constitutions secure 
that mode of trial as a right of the accused; but they 
nowhere recognize itas a right of the government, 1 


— See 
either State or Federal, still less of an individual 
prosecutor. The action of a jury is overruled gon. 
stantly by the granting of new trials after conviction, 
It is arrested by the entering of nolle prosequig, while 
the case is at bar. It is made ineffectual at any time 
by the discharge on habeas corpus. * * + And 
there is no harm in this. No one imagines that be 
cause a man is accused he must therefore of course be 
tried. Public prosecutions are not devised for the pur- 
pose of indemnifying the wrongs of individuals, stil] 
less of retaliating upon them.”’ 

Many other decisions by the Circuit and District 
Courts, to the same purport, are to be found, among 
them the following: Ex parte Robinson, 6 
355; 4 Am. Law Reg. 617; Roberts v. Jailer of Payette 
Co., 2 Abb. U. S. 265; Jn re Ramsey, 2 Flippen, 451; 
re Neill, 8 Biatchf. 156; Ex parte Bridges, 2 Woods, 
428; Ex parte Royall, 117 U. S. 241. 

Similar language was used by Mr. Choate in the 
Senate of the United States upon the passage of the 
act of 1842. Hesaid: “If you have the power to in- 
terpose after judgment, you have the power to do a 
before. If you can reverse a judgment, you can antici- 
pate its rendition. If, within the Constitution, your 
judicial power extends to these cases or these contro- 
versies, whether you take hold of the case or contro- 
versy at one stage or another, is totally immaterial. 
The single question submitted to the National tribu- 
nal, the question whether, under the statute adopting 
the law of nations, the prisoner is entitled to the ex- 
emption or immunity:he claims, may as well be extrae- 
ted from the entire case, and presented and decided 
in those tribunals before any judgment in the State 
court, as for it to be revised afterward on a writ of 
error. Either way, they pass on no other question. 
Either way, they do not administer the criminal law 
of a State. In the one case as much as in the other, and 
no more, do they interfere with State judicial power.” 

The same answer is given in the present case. To 
the objection made in argument, that the prisoner is 
discharged by this writ from the power of the State 
court to try him for the whole offense, the reply is, 
that if the prisoner is held in the State court to an- 
swer for an act which he was authorized to do by thelaw 
of the United States, which it was his duty to do as 
marshal of the United States, and if in doing that act 
he did no more than what was necessary and proper 
fur him to do, he canuot be guilty of a crime under the 
law of the State of California. When these things are 
shown, it is established that he is innocent of auy 
crime against the laws of the State, or of any other 
authority whatever. There is no occasion for auy 
further trial in the State court, or in any court. The 
Circuit Court of the United States was as competent 
to ascertain these facts as any other tribunal, and it 
was not at all necessary that a jury should be impan- 
elled to render a verdict on them. It is the exercise 
of a power common under ali systems of criminal jur- 
isprudence. There must always be a preliminary ex 
amination by a committing magistrate, or some similar 
authority, as to whether there is an offense to be sub- 
mitted to a jury, and if this is submitted in the first 
instance to a grand jury, that is still not the right of 
trial by jury which is insisted ou in the present argu- 
ment. ‘ 

We have thus given, in this case, a most attentive 
consideration to all the questions of law and fact whieh 
we have thought to be properly involved in it. We 
have felt it to be our duty to examine into the facts 
with a completeness justified by the importance of the 
case, as well as from the duty imposed upon us by # 
statute, which we think requires of us to place out 
selves, as far as possible, in the place of the Circuit 
Court and to examine the testimony and the argd- 





ments in it, and to dispose of the party as law and jus 
tice require. 
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The result at which we have arrived upon this ex- 
amination is, that in the protection of the person and 
the life of Mr. Justice Field while in the discharge of 
big official duties, Neagle was authorized to resist the 
attack of Terry upon him; that Neagle was correct in 
the belief that without prompt action on his part the 
assault of Terry upon the judge would have ended in 
the death of the latter; that such being his well- 
founded belief, he was justified in taking the life of 
Terry, as the only means of preventing the death of 
the man who was intended to be his victim; that in 
taking the life of Terry, under the circumstances, he 
was acting under the authority of the law of the 
United States, and was justified in so doing; and that 
he isnot liable to answer in the courts of Californiaon 
account of his part in that transaction. 

Wetherefore affirm the judgment of the Circuit 
Court authorizing his discharge from the custody of 
the sheriff of San Joaquin county. 


Mr. Justice FreELD did not sit at the hearing of this 
case, aud took no part in its decision. 


—— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


BonD—BREACH.—The condition of a bond of an in- 
surance agent was thut he should faithfully discharge 
his duties as agent of the company, and deliver and 
pay over all property and money coming to his hands 
assuch. Theagreement for his appointment as such 
agent provided that he might draw for his services at 
aspecified rate per year, payable montbly, and at the 
expiration of the year any amount due him should be 
paid, and any amount overdrawn by him returned. 
Held, that in the absence of express knowledge of this 
agreement, the surety on the bond was not liable for 
excess of advances for salary or commissions retained 
by the agent under the agreement. The rule is that a 
surety is entitled to a strict construction of the bond 
under which it is sought to make him liable, and that 
it cannot be enlarged by implication to cover any thing 
which was not in the contemplation of the parties at 
the time the bond was executed. Bigelow v. Benton, 
14 Barb. 123; Barns v. Barrow, 61 N. Y. 39; Schwartz 
v. Hyman, 107 id. 562. Second Division, March 21, 1890. 
John Hancock Mutual Life Ins. Co. v. Loewenberg. 
Opinion by Haight, J. 


CoNTRACT—PLEADING—EVIDENCE.—(1) In an action 
for services and expenses in defendant’s behalf, the an- 
swer first admitted a contract therefor “between and 
by the parties to this action in the form as stated in 
the complaint,’’ but denied that plaintiff rendered any 
services under it. Further on it referred to ‘‘ the con- 
tract in suit,’ and denied that it was made by or 
through any authorized officer of defendant, and 
averred that it was executed on the part of defendant 
by an officer without authority and by a mutual mis- 
take. Held, that in the second part_of the answer 
there was an implied admission that the contract in 
suit was made, and that the matters alleged were in- 
tended as an affirmative defense, which defendant was 
bound to prove, and that, in the absence of such proof, 
there was no error in holding that the contract was 
fully established. (2) It was undisputed in the evidence 
that plaintiff entered upon the performance of his con- 
tract, and acted under the direction of defendant’s offi- 
cers, and there was no proof that he neglected or re- 

to perform any part of the contract. Held, that 
there was nothing in reference to his performance for 
submission to the jury. (3) Plaintiff admitted in his 
complaint that he had been paid $200, but upon the 
trial testified that it was but $100, and the court allowed 





him to amend his complaint accordingly. There was 
no proof on the part of defendant that any larger sum 
had been paid. Held, that defendant was not entitled 
to go to the jury upon the question whether $200 or 
$100 had been paid. March 18, 1890. Teall v. Consoli- 
dated Electric Light Co. Opinion by Earl, J. Affirming 
50 Hun, 602. 


CORPORATIONS—JUDGMENT BY DEFAULT.— Code of 
Civil Procedure of New York, section 1778, providing 
that ‘‘in an action against a foreign or domestic cor- 
poration to recover damages for the non-payment of a 
promissory note or other evidence of debt, for the ab- 
solute payment of money, upon demand or at a par- 
ticular time, * * * unless the defendant serves, 
with a copy of his answer or demurrer, a copy of an 
order of a judge directing that the issues presented by 
the pleadings be tried, the plaintiff may take judgynent 
as in case of default in pleading, at the expiration of 
twenty days,’’ has no application to an answer served 
by acorporation in a suit brought against it as in- 
dorser. This court has held that ‘‘it is to be confined 
strictly to actions upon instruments which admit on 
their face an existing debt payable absolutely,” and 
that it had no application to an answer served by an 
insurance company in a suit upon a life insurance 
policy, though the policy had become due by the death 
of the assured. Insurance Co. v. Insurance Co., 88 N. 
Y. 424. The defendant’s contract of indorsement upon 
which the action is brought is not one ‘ for the abso- 
lute payment of money, upon demand orat a particular 
time.’’ The defendant, by its indorsement, undertook 
to pay the note to the holder only in case that when 
due it was duly presented to the maker for payment, 
and payment demanded and refused by him, and then 
notice given of this refusal to the indorser. Its agree- 
ment to pay was essentially conditional in its char- 
acter. Moran v. Long Island City, 101 N. Y. 439; 
Anon., 6 Cow. 41; Tyler v. Insurance Co., 2 Wend. 
280. March 4, 1890. Shorer v. Times Print. & Pub. 
Co. Opinion by O'Brien, J. Affirming 6 N. Y. Supp. 
63. 

INSURANCE—FIRE—‘‘ VACANT AND UNOCCUPIED.”— 
A building, insured as a morocco factory, which is va- 
cated by the tenants, and its key given to the owner’s 
renting agent, who visits it occasionally, is unoccupied, 
within the meaning of a clause in the policy making it 
void, if the building became vacant or unoccupied. 
Halpin v. Insurance Co., 23 N. E. Rep. 482. Second 
Division, March 21, 1890. Halpin v. Altna Fire Jnsur- 
ance Co. Opinion by Haight, J. Reversing 45 Hun, 591. 


FIRE—PERSONAL PROPERTY—FORFEITURE.—A 
fire insurance policy on mill machinery and apparatus 
apart from the building in which it was contained, pro- 
vided that “ ifa building covered by this policy shall 
become vacant or unoccupied, or, if a mill or manu- 
factory, shall stand idle, * * * without notice to, 
and the consent of, the company clearly stated hereon, 
all liability hereunder will thereupon cease.’’ Held, 
that the machinery did not constitute a ‘ mill,” 
within the meaning of the provision, and that its 
standing idle would not create a forfeiture. Herrman 
v. Insurance Co., 81 N. Y. 184. The property insured 
was neither a mill nor a manufactory, as those words 
are commonly understood. While the word ‘ mill”’ is 
used to describe ‘‘a machine for grinding,”’ it is also de- 
fined as “‘a building, with its machinery, where grind- 
ing or some process of manufacturing is carried on.’’ 
Webst. Dict. A manufactory is ‘‘a house or place 





where any thing is manufactured.’’ Id. Neither term 
would be understood or used by the mass of mankind 
to describe simply ‘‘ machinery and apparatus used in 
the business of manufacturing leather and morocco,” 
which is the description in the written part of the 
policy that is claimed to mean a mill or manufactory 
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as used in the printed part. If the defendant intended 
to attach the condition in question to machinery used 
in a mill, it should have said so. In the condition re- 
lating to the fall of a building it is provided that “ this 
policy, if covering thereon, or on property therein, 
shall thereupon immediately cease.’’ So the clause pro- 
hibiting the use of certain inflammable substances pro- 
vides that if they are “stored, kept or used in any 
building on which, or on the contents of which, there 
is any insurance,” the policy shall be void. Thusit ap- 
pears that in certain instances, by the use of language 
that no one could mistake, the insurer made its intent 
clear that a certain condition should apply both to real 
and personal property. If it intended that the condi- 
tion under consideration should thus apply, why did 
it not say so? We think that this condition refers to 
a mill or manufactory in the sense only of a building 
used for milling or manufacturing, and that it has no 
application to the personal property covered by the 
policy. In Halpin v. Insurance Co., 23 N. E. Rep. 482, 
the policy covered the building only, and provided that 
if said building should become vacant or unoccupied 
the insurance should cease. We gave effect to that con- 
dition, which was clear and unequivocal, by reversing 
the judgment that the plaintiff had recovered. In an- 
other case arising out of the same fire, and decided 
during the present term, the policy covered personal 
property only, described as contained in said building; 
but it provided that “if the above-mentioned prem- 
ises,” referring to the building, should become vacant 
or unoccupied, the policy should be void. Halpin v. 
Insurance Co., ante. In that case also we were re- 
quired by the clear and unmistakable terms of the con- 
tract, and the facts as disclosed by the evidence, to re- 
verse the judgment that had been rendered in favor of 
the plaintiff. But we are called upon in the case at bar 
to enforce a contract that differs materially from 
either of the others named, because it fails to attach 
any condition that was shown to have been violated, 
to the property covered by the policy. Second Divis- 
ion, March 21, 1890. Halpin v. Insurance Company of 
North America. Opinion by Vann, J. Affirming 45 
Hun, 591. 


LANDLORD AND TENANT — LEASE— COVENANT TO 
BUILD—RENEWAL.—(1) A lease contained a covenant 
by the lessees to erect a dwelling-house of acertain de- 
scription, and provided that if they should erect such 
a dwelling-house, and it should be standing on the 
premises at the end of the term, and if the lessees 
should faithfully perform all the covenants on their 
part, then the lessor would grant a new lease or pay 
for the building. By a subsequent agreement the les- 
sor rel d the | from their obligation to build, 
it being expressly provided that the “ lease shall in all 
its parts be acted upon by the respective parties as 
though such covenant to build had not been made and 
inserted therein.’’ Held, that the right to build dur- 
ing the term was preserved, but the erection of a build- 
ing authorized by the lease, and the performance of the 
lessees’ covenants, were conditions precedent to the 
right to maintain an action to enforce the lessor’s cov- 
enant to renew or pay for the building. Smith v. St. 
Philip’s Church, 107 N. Y. 610; Bank v. Mitchell, 73 
id. 406; Pike v. Butler, 4 id. 360; Glacius v. Black, 50 
id. 145; Conger v. Duryea, 90 id. 394; Tayl. Landl. & 
Ten., § 497. (2) The acceptance by the lessor of rent, 
after knowledge of the erection of a building not au- 
thorized by the lease, was not a waiver of the agree- 
ment to erect a dwelling-house as a consideration for 
the renewal,of the lease. Murray v. Harway, 56 N. Y. 
337. Second Division, March 18, 1890. McJntosh v. 
Rector, etc., of St. Phillip’s Church. Opinion by Brown, 
J. Affirming 54 N.Y. Super. Ct. 291. 


SPECIFIC PERFORMANCE — JUDICIAL DISCRETION.— 
Specific performance of a contract by a railroad com- 








pany with a land-owner to erect a station at certain 
point will be denied by a court of equity, in the exer- 
cise of asound discretion, where it appears that the 
place where the station is demanded is on the side ofa 
steep mountain, in asparsely settled district, and ap. 
proached by a steep grade; that the station could only 
be constructed at a considerable expense; and that the 
public travel would be delayed by the stoppage of the 
trains, and the public convenience would not be pro- 
moted. Clarke v. Railroad Co., 18 Barb. 350; Trustees 
v. Thacher, 87 N. Y. 311-317; Murdfeldt v. Rail 
Co., 102 id. 703; Day v. Hunt, 112 id. 191-195. Second 
Division, March 18, 1890. Conger v. New York, W.§. 
& B. R. Co. Opinion by Haight, J. Affirming § 
Hun, 296. 





COURT OF APPEALS DECISIONS. 


ie following decisions were handed down Tues- 
day, May 6, 1890: 


FIRST DIVISION. 

Judgment affirmed with costs—Laura T. H. Varick, 
appellant, v. Second National Bank of Norwich, Con- 
necticut, respondent. Judgment affirmed with costs 
— National Bank of Granville, appellant, v. Jacob 
Cobn and others, respondents.—- Judgment affirmed 
with costs — Frank Brown, respondent, v. Twenty. 
third Street Railway Company, appellant.— Judg- 
ment affirmed with costs—James Bannon, respondent, 
v. Bleecker Street and Fulton Ferry Railroad Com- 
pany, appellant.——Order affirmed with costs—Richard 
V. Harnett, respondent, v. Robert E. Westcott, appel- 
lant.——Judgment affirmed with costs—James Brown, 
respondent, v. Rome, Watertown and Ogdensburg Rail- 
road Company, appellant.—Judgment affirmed with 
costs—Wm. Campbell, respondent, v. N. Y. C. & H.R. 
R. Co., appellant. —— Judgment affirmed with costs— 
Jobn Fahey, administrator, etc., respondent, v. N. Y. 
Cc. & H. R. R. Co., appellant.—— Judgment affirmed 
with costs—Henry C. Shoemaker, respondent, v. N. 
Y. C. & H. R. R. Co., appellant. Judgment affirmed 
with costs— Adolph Simis, Jr., respondent, v. Dwight 
M. Hodge and others, appellants.—— Judgment af- 
firmed with costs—John Hughes, respondent, v. Abra- 
ham A. Andrus and another, appellants. —Judgment 
affirmed with costs — Edward N. Dickerson and 
another, respondents, v. Simon Schener and others, 
appellants. ——Order reversed, new trial granted, coats 
to abide event — Byron M. Schultz, respondent, ¥. 
Philip Griffin, appellant. Order affirmed with costs 
—In re petition of Sigmund Freust to vacate, ete.— 
Motion to transfer from the Second Division denied 
with costs—William F. Eaton and others, respondents, 
v. Alleghany Gas Company (Limited) and others, ap- 
pellants.—NMotion for re-argument denied with costs 
—In re petition of the Institution of the Deaf and 
Dumb. 








SECOND DIVISION. 

The following decisions were handed down by the 
Second Division of the Court of Appeals on Friday, 
May 2,1890: . 

Motion to amend remittitur denied with $10 costs— 
Charles E. Hooley v. George Elliott. —— Motion to 
amend remittitur denied — Metropolitan Elevated 
Railroad v. Sylvester H. Kneeland, et al.— Motion 
for re-argument denied with $10 costs — Elnathan 
Sweet and another v. Dorilus Morrison et al.—Judg- 
ment reversed, new trial granted, with costs to abide 
event—William H. 0’Dell, respondent, v. New York 
Central Railroad, appellant. —— Judgment affirmed 
with costs—Joseph Enyleman, respondent, v. Adolph 
Langhoist et al., appellants; Henry A. Blake, Te 
spondent, v. Isabella Corbitt, appellant. 

The Second Division adjourned until June 2, 18%, 
to meet at Saratoga. 
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CURRENT TOPICS. 


HE prevailing opinion of the United States Su- 
preme Court in the liquor package case is pub- 
lished in full in this journal this week, and next 
week we shall probably publish the dissenting opin- 
ion. This is one of the most important decisions 
promulgated in many years. It affords plenty of 
warrant to the ‘‘ prohibitionists ” for arguing that 
itis a serious if not fatal blow to State prohibition, 
for under it there seems to be nothing in the way of 
carrying on a lively business in selling alcoholic 
liquors in a prohibition State so long as the sale is 
confined tu original packages brought in from an- 
other State, whether the packages are great or 
small, hogsheads or single bottles. Therefore it is 
earnestly hoped that the bill now pending in Con- 
gress to prevent this evasion may prevail. It does 
not seem an unconstitutional or impolitic exercise 
of the police power that citizens of other States 
should be compelled to regulate their trading with 
regard and obedience to the law of the particular 
State. We are not advocates of prohibition, at 
present, because it seems to us rather impracticable 
under State laws, but it is reasonable that the citi- 
zens of non-prohibition States should not be en- 
couraged nor permitted to violate the Jaw of a pro- 
hibition State under the theory of Federal authority. 
We therefore believe that the passage of the measure 
pending in Congress would be a right step toward the 
recognition of State rights, a just act of comity and 
arecognition of the highest morality. 


It seems that the question of the wife’s liability 
for rent of a house hired by and leased to the hus- 
band alone, which arose in the Illinois case on which 
We recently commented, has also arisen in Iowa, and 
was there decided to the contrary at the trial, but 
isnow pending on appeal to the Supreme Court. 
Messrs. Ainsworth & Ilobson, of West Union, at- 
torneys for the appellant, inform us that the action 
was brought under the statute which provides that 
“the expenses of the family and the education of 
the children are chargeable upon the property of 
both husband and wife, or either of them,” etc., and 
also inform us that there is substantially the same 
statute in Ilinois. This of course presents a differ- 
ent phase, for our remarks were based upon the 
Tepresentation of the newspaper that ‘‘in Illinois a 
wife's estate is not liable for her husband’s debts.” 
Yet even under this statute the matter seems not to 
be free from doubt. Our correspondents’ brief 


> al Towa decisions that within the phrase 

¥ expenses ” come a piano, a cook-stove, an 
organ, @ sewing-machine, a lady’s gold watch and 
chain, a ring, and that a reaping-machine and a plow 
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are not embraced. If the husband had bought gro- 
ceries, and the seller had charged them to husband 
and wife, doubtless he could have held both or 
either, but when he has entered into a contract of 
lease with the husband alone a different and an in- 
teresting question is presented. But we will not 
decide it just yet. 


The question of the right of the wife in this State 
to sue alone for injuries to her person or character, 
and of the liability of the husband for her torts, so 
much litigated during the last year, is at length 
settled by an act of the last Legislature, providing 
that ‘‘a married woman shall have a right of action 
for injuries to her property, injuries to her person 
or character, and injuries arising out of the marital 
relation in all cases in which an unmarried woman 
or a husband now has aright of action by law;” 
and that ‘‘a husband shall not be liable in damages 
for his wife’s wrongful or tortious acts, nor for in- 
juries to person, property or the marital relation, 
caused by the acts of his wife, unless the said acts 
were done by actual coercion or instigation of the 
husband; and such coercion or instigation must be 
proved in the same manner as any other fact is re- 
quired to be proved; but in all cases embraced in 
this section the wife shall be personally liable for 
her wrongful or tortious acts.” 


It would not greatly surprise us if Governor Hill 
should bring out his veto stamp and put it down 
hard on that bill enacted by our Legislature, in its 
last agonies, directing the courts in New York city 
to give the aqueduct contractors a preference for 
their pending causes on the court calendars. This 
looks rather ‘‘special.” It seems to us extremely 
unwise, If it should be approved, we shall proba- 
bly have all sorts of suitors, with public claims, or 
even with private claims, running to the Legislature 
for preference. Those contractors “took their 
chances,” and the chances having turned unfavor- 
able, let them abide the result, and not delay and 
prejudice other suitors, who have been knocking at 
the door much longer, and whose cases are just as 
important to them as these claims are to the con- 
tractors. If there is any particular equity in such 
cases, let there be a general law applicable in all 
such cases and in every part of the State. 


Governor Hill recommends that the power now 
vested by the fundamental law in legislative bodies 
to decide on the qualifications of their members 
should be taken away from them and vested in the 
courts of law. We cannot agree with him. One 
very sufficient reason is that the courts are too busy, 
and that decisions would be too much delayed. 
Another good reason is that it would inevitably 
subject the judges to partisan misconstruction and 
abuse and hurt their influence. It is a good prac- 
tice to have our judges as little mixed up with po- 
litical matters as practicable, and to protect them 
against the possibility of suspicion. And then 
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again there is a natural justice and apparent pro- 
priety in allowing every deliberative body to pass 
upon the conflicting rights of claimants to seats in 
it. It is urged that the party in power usually finds 
in favor of those who are of the same faith. Per- 
haps this is so, and perhaps it is inevitable. But it 
is not universally so, as the present session of Con- 
gress, from which the governor draws such a dismal 
moral, has demonstrated. The practice in this 
country is ancient and universal, and is no worse 
now than it has always been, and there is no new 
or overpowering reason fora change. At allevents 
we see no symptom of any likelihood or willingness 
on the part of our people to change the law. 


It is to be hoped that the constitutional commis- 
sion appointed by the governor will devise some 
better way of relieving the Court of Appeals than 
an occasional and temporary commission on the 
present plan, or a continuance of the present system 
at the expense of the Supreme Court. At allevents 
the subject will receive a deliberate and thorough 
examination by some of the best legal minds of the 
State. The commission is very fairly and discreetly 
constituted. 


Our venerable fellow-townsman, Amasa J. Parker, 
died last Tuesday, at the age of eighty-three, after 
an illness of a few days. With the exception of 
deafness, he suffered from none of the common 
weaknesses of old age, and he moved with intelli- 
gence, power and influence in the affairs of the pro- 
fession and of the city up to the very last. Itis but 
a few weeks ago that he argued a case in the Court 
of Appeals. It was in the April Green Bag that we 
wrote of him in connection with the Albany Law 
School: ‘‘ Judge Parker has a wide reputation. He 
was twice candidate for the office of governor. He 
has a wonderfully acute, subtile and ingenious in- 
tellect, and his presentation of causes in banc has 
always been remarkable for adroitness and tact, 
dignity and courtesy, as well as for learning and 
foresight. As a judge, he was one of the most effi- 
cient that ever sat at circuit in this State, and as a 
lawyer, for some years he argued a large proportion 
of the causes in the Court of Appeals as counsel for 
attorneys in various parts of the State.” Judge 
Parker was a school teacher in his youth, and in 
manhood was one of the three founders and first 
lecturers of our law school, the other two being 
Amos Dean and Ira Harris. He retired from that 
post in 1870, after a service of nincteen years, hav- 
ing taught the law of real estate and trusts to a great 
number of young men. He has also left an excel- 
lent series of criminal law reports, bearing his name, 
which are not only useful as authority, but interest- 
ing in this State in a historical view. He was an 
ardent politician in his younger days, and was one 
of that number of reserves who were now and then 
spoken of as available candidates for the presidency. 
He also had a talent for business and finance, unus- 
ual in our profession, and by means of his sagacity 
and foresight accumulated what is reported to be a 








large estate. For our own townsmen his memory will 
be preserved by his benefaction in the matter of 
the Harmanus Bleecker trust, which has given tothe 
city one of the best public halls in the country, ang 
supplied a need long and sorely felt. In Judge Pap. 
ker has passed away the last but one of that superb 
group of lawyers who made this city famous thirty 
years ago — Nicholas Hill, Rufus Peckham, Lyman 
Tremain, Henry Smith, John H. Reynolds —Johp 
K. Porter alone remaining. Samuel Hand came gt 
a later date, and died untimely. Judge Parkers 
other great contemporaries at the bar are all gone 
except one—Charles O’Conor, James T, Brady, 
William Curtis Noyes, Greene C. Bronson, Samuel 
Beardsley, Benjamin F. Butler, William Kent— 
David Dudley Field survives. The greatest judges 
whom he addressed have all departed save one— 
Denio, Johnson, Selden, Gardiner, Jewett, Chureh, 
Peckham, Grover, Allen, Folger, Rapallo—Com- 
stock alone is living. Of the early Supreme Court 
judges of his time we can recall but one survivor— 
Platt Potter, who is living at the age of ninety, He 
outlived his political friends Seymour and Tilden, and 
his gubernatorial rivals, King, Morgan and Brooks, 
Judge Parker sat at the dinner given to Judge Dan- 
forth on his retirement last winter, an interesting 
link between the past and the present. It is not ten 
days since he walked up our steep State street hill 
as alert and vigorous as in middle age, his hair 
scarcely tinged with gray, his mind intent on finan- 
cial affairs of moment to our city and revolving legal 
questions in pending argument. He led a prosper- 
ous, influential, useful and happy life, and died 
without decay — a life and death to be envied. 


Judge Wallace explains that he made the writ of 
habeas corpus in the Kemmler case returnable at Term 
instead of at Chambers, so that an appeal could be 
had, which otherwise would not lie, and with the 
understanding that application should at once be 
made to the Supreme Court. This is entirely satit 
factory. This dual jurisdiction is alone responsible 
for the result of obstruction to State process. It is 
easy to foretell the result of the later application as 
well as of the trumped-up new writ issued out of 
tenderness to the sheriff. Kemmler gets a new lease 
of life until autumn. 


One Mrs. Ottendorfer has large feet, 
According to Judge Andrews’ pedal views, 
For he informs us from the judgment seat, e. 
The city of New York *‘stood in her shoes. 
[Kosmak v. The Mayor, U7. Y. 38) 


NOTES OF CASES. 


N Hudson River Telephone Co. v. Wateroliet Tur 
pike, ete., Co., 56 Hun, 67, it was held that 
defendant might employ electricity as 9 motive 
power under its charter authorit 
animals or any mechanical power, 
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in the operation of its street railway ; that both com- 
jes were entitled to the use of the street; and 
that as the plaintiff could protect itself against the 
injurious effects of the greater volume of electricity 
required by the defendant, the latter should not be 


denied such use. But as to who should bear the 
expense of protection was not decided. The court, 
Landon, J., said: “ The plaintiff bases its challenge 
upon the fact, that in 1862, electricity as a propeller 
of railway cars, was unknown, and hence not within 
the intention of the Legislature. But the legislators 
of that day were not ignorant of the inventive and 
experimental activity of the age; and had they in- 
tended to grant to the defendant the right to use 
any power except steam, which subsequent inven- 
tion or experiment might demonstrate to be most 
beneficial to the company and to the public, the 
language employed would have been apt for the 
purpose. We therefore think the terms and 
intent of the act embrace electricity as a motive 
power. By the grant of the State the plaintiff law- 
fully uses electricity for telephonic purposes, and 
the defendant lawfully uses it for railway propul- 
sion, and each company has its respective rights and 
privileges along the same streets and highways. As 
the public grant vests in each company franchises 
and privileges for unlike occupations, the grant to 
one is not necessarily repugnant to the grant to the 
other, nor in derogation of it unless it is impossible 
for the one to co-exist upon the same streets and 
highways with the other. The grant of public 
franchises and privileges by the State is strictly con- 
strued, and hence, as between claimants under 
different grants, unless more is expressly granted, 
no more passes than is reasonably necessary for the 
beneficial enjoyment of the grant. People, ex rel. 
Third Ave. R. Co., v. Newton, 112 N. Y. 396. The 
claim of exclusive privileges will not be allowed 
when not expressly conferred. Syracuse Water Co. 
v. City of Syracuse, 26 N. Y. St. Rep. 364. * * * 
It is plain that if these grants can be so construed 
as to permit both companies to occupy the same 
streets beneficially to themselves and to the public, 
such construction should be adopted. To accom- 
plish this each company should adopt, upon equit- 
able terms, such reasonable methods and safeguards 
as shall most prevent interference with the other or 
injury to itself. Each grant therefore as against the 
necessary requirements of the other has no greater 
extent than is reasonably necessary for its beneficial 
enjoyment. * * * Clearly if there are two 
methods open to the plaintiff, one exclusive of the 
defendant and the other not, and both equally ser- 
viceable and practicable, the latter should be 
adopted. It remains to consider whether the rail- 
Way Company ought to do more or otherwise than it 
has done to prevent electrical interference with the 
telephone company, and whether the telephone 
company can reasonably be required to adopt other 
and approved methods to protect itself from such 
electrical interference. Upon the evidence before 
us, It seems to be true that the single-trolley system 
adopted by the railway company is the best now 





known, regard being had to mechanical, elec- 
trical and financial considerations, but without re- 
gard to electrical interference with the telephone, 
which uses the grounded or earth circuit instead of 
a metallic circuit. The plaintiff does not use the 
metallic circuit. It is much cheaper to construct 
the metallic circuit for the telephone than for the 
railway. It appears to be shown by the evidence 
that the metallic circuit, if employed by the tele- 
phone company, would obviate the electrical inter- 
ference of which plaintiff complains. We should 
certainly, in the interest of the public, as well as 
that of the railway company, permit the latter to 
construct its road upon the most approved system. 
Other methods for the protection of the telephone 
are suggested. But it does not appear that any 
other is equally effective to prevent disturbances. 
To construct the metallic circuit for the telephone 
would be expensive, but how expensive does not ap- 
pear, Assuming then that the adoption of a metal- 
lic circuit for the telephone is the most rea- 
sonable method of obviating the injury from 
electrical interference, the question will arise 
whether the telephone or railway company ought to 
bear the expense. This is an equity action in which, 
upon the trial, the court will have jurisdiction to 
administer all the relief which the nature of the case 
and the facts demand, and to frame its judgment in 
such terms as shall compel obedience by both par- 
ties. Whoever seeks equity must do it, and hence 
the court, in its equitable mandate against the de- 
fendant, can impose equitable conditions upon the 
plaintiff. In one sense the injury complained of is 
neither irreparable nor necessarily continuous, since 
it can be removed by incurring the necessary ex- 
pense. But if the plaintiff shall incur all the ex- 
pense without compulsion or legal duress, it might 
be regarded as voluntarily incurring it, and hence 
could not recover it from defendant, and would suf- 
fer to that extent irreparable loss. The present 
methods of the plaintiff are all it requires if the de- 
fendant should not interpose its destructive agency. 
It may be that the defendant ought to bear the ex- 
pense of a change of plan. That expense would be 
less and the advantages to the defendant greater 
than if it were compelled to adopt the double- 
trolley system. It may be that plaintiff’s obligation 
to maintain a metallic circuit after it shall have 
been established will be the proper measure of ‘its 
share of the burden. It may also be that pri- 
ority in time gives the better equity. The defend- 
ant may lawfully enter upon the street, but the con- 
dition may be implied that it shall also indemnify 
others already rightfully there against the additional 
expense which its entry subjects them to. But we 
cannot now well decide who will ultimately be lia- 
ble for this expense, or whether equity requires its 
apportionment. This matter was less fully consid- 
ered upon the argument than the electrical and 
other important features of this somewhat novel 
case. We cannot place the burden of this expense 
in the first instance upon the defendant, since the 
plaintiff ought not to yield control of its lines to the 
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defendant. The necessities of the case compel us to 
require the plaintiff to assume it in order to protect 
itself against the defendant.” 


In Arthur v. City of Cohoes, 56 Hun, 36, the ques- 
tion of the right of a city council to designate streets 
to be used for coasting was held to be one for the 
jury. The court said, by Fish, J.:; “The common 
council of the city of Cohoes had passed a resolu- 
tion authorizing the mayor to designate such of the 
public streets as he might deem proper upon which 
small sleds, or sleds without horses, could and might 
be used for the amusement of sliding or riding. In 
pursuance of that resolution the mayor did desig- 
nate Columbia street as one of the streets on which 
such riding and sliding might be had and used. 
Whether or not this was an improper use of a pub- 
lic street, and whether or not the plaintiffs hurt 
came from that use, as the resolution intended, were 
questions of fact for the jury. The resolution con- 
templated the use of small hand-sleds such as were 
not usually drawn by horses. The conveyance actually 
used, and which, as is claimed, ran into plaintiff, 
was a large bob-sleigh loaded with twelve or four- 
teen persons. The fact that it was not drawn by 
horses did not affect the question. In any event, 
the jury had a right to take that view of the case, 
and hold that it was the abuse of the privilege by 
those running that particular sled which occasioned 
the accident. The whole case having been submit- 
ted to the jury, their verdict must be held conclu- 
sive. It isnot necessary, and may not be profitable, 
to inquire if the common council of defendant 
had lawful power to allow the use of its streets for 
such purposes, or if they had no such power, and 
yet they, in form, granted such permission, and in 
consequence of it mischief came to plaintiff, whether 
it could be so far held the act of the city as to make 
it liable, or whether such liability attached only to 
the individuals comprising the board. But pass 
that question, and let us inquire: May not munici- 
pal corporations permit any innocent amusement of 
its citizens, including the use of hand-sleds, to be 
had upon the streets without incurring liability, 
even though some accident may come of it and 
somebody be hurt? Suppose the resolution in this 
case had been to the effect, that in time of sleigh- 
ing the citizens were at liberty to use any of the 
streets with horses and sleighs solely for the pur- 
pose of the amusement of riding and enjoying out- 
of-door sport and exercise, it would not be calling 
for any great violence of judgment on the part of a 
jury to say that it was reasonable and proper, and 
it would not be less so if it allowed a quasi tobog- 
gan upon a street suited to that amusement. [If it 
should happen that under cover of such license a 
reckless person should come upon the street with a 
large sleigh, filled with boisterous men and drawn 
by vicious horses, and heedless of other people, run 
down a pedestrian, could it be said that the acci- 
dent was the work of the city, because they had 
allowed the use of the streets for amusement in 
sleigh-riding? Nearly all the sleigh-riding done in 
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perfectly legitimate use of the street, whether it js 
for amusement or for business. The public have an 
easement in the streets which is subject to the con- 
trol and management of the city authorities, As 
against the adjoining owner of property, it is only 
a right of travel. Any adjoining owner of pro 
may object to the use of a street in front of his 
premises except as a highway for travelling pur. 
poses. If however the owner does not object, no 
outsider is wronged because the rights of the owner 
are invaded. Subject then to such rights as the 
owners have, the city may give direction in the use 
of the public easement. The city authorities can 
properly allow the use of the streets for pleasure 
travelling, whether by vehicles drawn by horses or 
sleds drawn by children. They may permit a com- 
pany of soldiers with a band of music to march 
through the streets, or any public gathering to 
march or parade. It will hardly do for us to hold, 
as a matter of law, that on public holidays, or on 
the occasion of any public meeting of citizens, the 
ornamentations of the streets, even with banners 
and ensigns, with festoons and triumphal arches, 
would be unlawful. It may be an open question 
how far a city can go in that direction, and whena 
controversy arises over any event of the kind, the best 
that any party who claims to be hurt by it can 
ask is, that it shall be submitted to a jury to decide 
whether in any given case the use was a reasonable 
one.” Learned, P. J., concurred in result. To 
same effect, Burford v. Grand Rapids, 53 Mich. %8; 
8. C., 51 Am. Rep. 105; Steele v. Cityof Boston, 18 
Mass. 583; contra, Taylor v. City of Cumberland, 
64 Md. 68. See Faulkner v. City of Aurora, % 
Ind. 130; S. C., 44 Am. Rep. 1; Pierce v. City of 
New Bedford, 129 Mass. 534; 8. C., 35 Am. Rep. 
782; Schultz v. City of Milwaukee, 49 Wis. 254; 
8. C., 35 Am. Rep. 779. 


CONSTITUTIONAL LAW — INTER-STATE 
COMMERCE — INTOXICATING LIQUORS. 


UNITED STATES SUPREME COURT, APRIL 28, 180. 


Letsy & Co. v. HARDIN. 

State legislation which prohibits the sale of intoxicating 
liquors is unconstitutional so far as it applies to liquors 
imported from another State for sale in the original 
packages. 

HRISTIANA Leisy, Edward Leisy, Lenaand Albert 
Leisy, composing the firm of Gus. Leisy & Com- 
pany, citizens of Illinois, brought their action of re 
plevin against A. J. Hardin, the duly elected and quali- 
fied marshal of the city of Keokuk, Iowa, and ez officio 
constable of Jackson township, Lee county, Lowa, in 
the Superior Court of Keokuk, in said county, to te 
cover one hundred and twenty-two one-quarter bar 
rels of beer, one hundred and seventy-oue one-eighth 
barrels of beer, and eleven sealed cases of beer, which 
had been seized by him in a proceeding on behalf of 
the State of Iowa against said defendants, under oe! 
tain provisions of the Code of the State of Iowa; and 
upon issue joined, a jury having been duly waived by 
the parties, the case was submitted to the court for 
trial, and having been tried, the court, after having 
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taken the case under advisement, finally ‘* rendered 
and filed in said cause its findings of fact and conclu- 
sions of law in words and figures following, to-wit: 

“1st. That plaintiffs, Gus. Leisy & Co., are a firm of 
that name and style, residing in the State of Lllinois, 
with principal place of business at Peoria, Illinois; 
that said firm is composed wholly of citizens of IIli- 
nois; that said firm is engaged as brewers in the 
manufacture of beer in the said city of Peoria, Tili- 
nois, selling same in the States of Illinois and Iowa. 

“94. That the property in question, to-wit, one 
hundred and twenty-two one-quarter barrels of beer, 
of the valne of $300, one hundred and seventy-one one- 
eighth barrels of beer, value $215, and eleven sealed 
eases of beer, value of $25, was all manufactured by 
said Leisy & Co., in the city of Peoria, Illinois, and 
put up in said kegs and cases by the manufacturers, 
viz., Gus. Leisy & Co., at Peoria, llinois; that each of 
said kegs was sealed and had placed upon it, over the 
plug in the opening of each keg, a United States in- 
ternal revenue stamp of the district in which Peoria 
is situated; that said cases were substantially made of 
wood, each one of them containing twenty-four quart 
bottles of beer, each bottle of beer corked and the cork 
fastened in with a metallic cap, sealed and covered 
with tin foil, and each case was sealed with a metallic 
seal; that said beer in all of said kegs and cases was 
manufactured and put up into said kegs and cases as 
aforesaid by the manufacturers, to-wit, Gus. Leisy & 
Co., plaintiffs in this suit, and to open said cases the 
metallic seals had to be broken. 

“3d. That the property herein described was trans- 
ported by said Gus. Leisy & Co., from Peoria, Illinois, 
by means of railways, to Keokuk, Iowa, in said sealed 
kegs and cases, as same was manufactured and put up 
by them in the city of Peoria, Illinois. 

“4th. That said property was sold and offered for 
sale in Keokuk, Iowa, by John Leisy, a resident of 
Keokuk, Iowa, who is agent for said Gus. Leisy & Co.; 
that the only sales and offers to sell of said beer was in 
the original keg and sealed case as manufactured and 
put up by said Gus. Leisy & Co. and imported by them 
into the State of Iowa; that no kegs or cases sold or 
offered for sale were broken or opened on the prem- 
ises; that as soon as same was purchased it was re- 
moved from the premises occupied by Gus. Leisy & 
Co., which said premises are owned by Christiana 
Leisy, a member of the firm of Gus. Leisy & Co., re- 
siding in and being a citizen of Peoria, Illinois; that 
none of such sales or offers to sell were made to minors 
or persons in the habit of becoming intoxicated. 

“Sth. That on the 30th day of June, 1888, the de- 
feudant, as constable of Jackson township, Lee county, 
lowa, by virtue of asearch warrant issued by J. G. 
Garretson, an acting justice of the peace of said Jack- 
sou township, upon an information filed charging that 
in premises occupied by said John Leisy there were 
certain intoxicating liquors, etc., seized the prop- 
ned therein described and took same into his cus- 

y. 

“6th. And the court finds that said intoxicating 
liquors thus seized by the defendant in his official 
Capacity as constable were kept for sale in the prem- 
ises described in the search warrant in Keokuk, Lee 
county, Iowa, and occupied by Gus. Leisy & Co., for 
the purpose of being sold, in violation of the provis- 
ions of the laws of Iowa, but which laws, the court 
holds, are unconstitutional and void, as herein 
stated. 

“7th. That on the 2d day of July, 1888, plaintiffs 
filed in this court their petition, alleging, among other 
things, that they were the owners and entitled to the 
Possession of said property, and that the law uader 
which said warrant was issued was unconstitutional 
and void, being in violation of section 8 of article 1 of 
the Constitution of the United States, and having 





filed a proper bond, a writ of replevin issued and the 
possession of said property was given to plaintiffs. 

“ From the foregoing facts the court finds the fol- 
lowing conclusions: 

* That plaintiffs are the sole and unqualified owners 
of said property and entitled to the possession of same 
and judgment for $1 damages for their detention and 
costs of suit; that so much of chapter 6, title 11 of the 
Code of 1873, and the amendments thereto, as pro- 
hibits such sales by plaintiffs as were made by plain- 
tiffs, is unconstitutional, being in contravention of 
section 8 of article 1 of the Constitution of the United 
States; that said law has been held unconstitutional 
in a like case heretofore tried and determined by this 
court, involving the same question, in the case of Col- 
lins v. Hills, decided prior to the commencement of 
this suit and prior to the seizure of said property by 
defendant; to all of which the defendant at the time 
excepted.” 

Judgment was thereupon rendered as follows: 

“This cause coming on for hearing, plaintiffs appear- 
ing by Anderson & Davis, their attorneys, and the de- 
fendant by H. Scott Howell & Son and Wm. B. Col- 
lins, his attorneys, and the case coming on for final 
hearing on the pleadings on file and the evidence in- 
troduced, the court makes the special finding of facts 
and law herewith ordered to be made of record and 
finds that plaintiffs are the sole and unqualified owners 
and entitled to possession of the following-described 
personal property, to-wit: 122 one-quarter (14) barrels 
of beer of the value of $300; 171 one-eighth (3) barrels 
of beer of the value of $215, and eleven (11) sealed cases 
of beer of the value of $25. 

“That plaintiffs being in possession of said property 
by virtue of a bond heretofore given, said possession 
in plaintiffs is confirmed. The court further finds that 
the writ issued by J. G. Garretson, a justice of the 
peace, under which defendant held possession of said 
property and seized same, is void, same having been 
issued under sections of the law of Iowa that are un- 
constitutional and void. 

“That plaintiff is entitled to $1 damages for the 
wrongful detention of said property. 

“It is therefore ordered and considered by the court 
that the plaintiffs have and recover of defendant the 
sum of $1, damages, and costs of this action, taxed 
at $—. 

“To which findings, order and judgment of court 
the defendant at the time excepts and asks until the 
38lst day of October, 1888, to prepare and file his bill 
of exceptions, which request is granted and order 
hereby made.”’ 


A motion for new trial was made and overruled, and 
the cause taken to the Supreme Court of Iowa by ap- 
peal, and errors therein assigned as follows: 


“TI. The court erred in finding that the plaintiffs 
were the sole and unqualified owners and were enti- 
tled to the possession of the intoxicating liquors seized 
and held by appellant. 

‘‘1I. In finding that the plaintiffs were entitled to 
$1 damages for their detention, and for costs of 
suit. 

‘*TII. The court erred in holding that the sales of 
beer in ‘original packages,’ by the keg and case, as 
made by John Leisy, agent of plaintiffs, were lawful. 

“TV. The court erred in its conclusions and finding 
that so much of the law of the State of lowaembraced 
in chapter 6, title 11, Code of 1873, and the amend- 
ments thereto, as prohibits such sales of beer in the 
State of Iowa was unconstitutional, being in contra- 
vention of section 8, article 1 of the Constitution of 
the United States. 

“V. The court erred in rendering a judgment for 
plaintiffs and awarding them the intoxicating liquors 
in question aud damages and costs against defendant. 
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“VI. The court erred in overruling the defendant’s 
motion for a new trial.”’ 


The Supreme Court reversed the judgment of the 
Superior Court, and entered judgment against the 
plaintiffs and their sureties on the replevin bond in 
the amount of the value of the property, with costs. 
The judgment thus concluded: “And it is further 
certified by this court, and hereby madea part of the 
record, that in the decision of this suit there is drawn 
in question the validity of certain statutes of the State 
of Iowa, namely, chapter 6 of title 11 of the Code of 
Iowa of 1873 and the amendments thereto, on the 
ground of their being repugnant to and in contraven- 
tion of section 8 of article 1 of the Constitution of the 
United States, said appellees, Gus. Leisy & Co., claim- 
ing such statutes of the State of Iowa are invalid, and 
the decision in this cause is in favor of the validity of 
said statutes of the State of Iowa.” 

To review this judgment, a writ of error was sued 
out from this court. 

The opinion of the Supreme Court, not yet re- 
ported in the official series, will be found in 43 N. W. 
Rep. 188. 

The seizure of the beer in question by the constable 
was made under the provisions of chapter 6, title 11 of 
the Code of 1873 and amendments thereto. Code 1873, 
p. 279; Laws 1884, chap. 8, p. 8; chap. 143, p. 146; Laws 
1888, chap. 71, p. 91; 1 McClain’s Ann. Code, $$ 2359- 
2431, p. 603. 

Section 1528 of the Code is as follows: 

** No person shall manufacture or sell, by himself, 
his clerk, steward or agent, directly or indirectly, any 
intoxicating liquors except as hereinafter provided. 
And the keeping of intoxicating liquor, with the in- 
tent on the part of the owner thereof, or any person 
acting under his authority, or by his permission, to 
sell the same within this State contrary to the provis- 
ions of this chapter, is hereby prohibited, and the in- 
toxicating liquor so kept, together with the vessels in 
which it is contained, is declared a nuisance, and 
shall be forfeited and dealt with as hereinafter pro- 
vided.” 


Chapter 71 of the Laws of the twenty-second Gen- 
eral Assembly isan act approved April 12, 1888 (Laws 
Iowa 1888, p. 91), of which the first section is as follows: 


“That after this act takes effect no person shall 
manufacture for sale, sell, keep for sale, give away, 
exchange, barter or dispense any intoxicating liquor, 
for any purpose whatever, otherwise than as provided 
in this act. 

“ Persons holding permits as herein provided shall 
be authorized to sell and dispense intoxicating liquors 
for pharmaceutical and medicinal purposes and alco- 
hol for specified chemical purposes, and wine for sac- 
rameutal purposes, but for no other purposes what- 
ever; and all permits must be procured as hereinafter 
provided from the District Court of the proper county 
at any term thereof after this act takes effect, and a 
permit to buy and sell intoxicating liquors when so 
procured shall coutinue in force for one year from 
date of its issue unless revoked according to law or 
until application for renewal is disposed of, if such ap- 
plication is made before the year expires. 

** Provided, that renewals of permits may be an- 
nually granted upon written application by permit 
holders who show to the satisfaction of the court or 
judge that they have during the preceding year com- 
plied with the provisions of this act and execute a new 
bond as in this act required to be originally given, but 
parties may appear and resist renewals the same as in 
applications for permits.” 


Section 2 provides for notice of application for per- 
mit, and section 3 reads thus: 


* Applications for.permits shall be made by petitior 





= : a 
signed and sworn to by the applicant and filed iy the 
office of the clerk of the District Court of the proper 
county at least ten days before the first day of the 
term, which petition shall state the applicant’s name; 
place of residence; in what business he is then ep. 
gaged, and in what business he has been engaged for 
two years previous to filing petition; the place, par. 
ticularly describing it, where the business of buying 
and selling liquor is to be conducted; that he is a citi. 
zen of the United States and of the State of Towa; 
that he is a registered pharmacist and now is, and for 
the last six months has been lawfully conducting g 
pharmacy in the township or town wherein he pro- 
poses to sell intoxicating liquors under the permit ap- 
plied for, and as the proprietor of such pharmacy, 
that he has not been adjudged guilty of violating the 
law relating to intoxicating liquors within the last two 
years next preceding his application; and is not the 
keeper of a hotel, eating-house, saloon, restaurant or 
place of public amusement; that he is not addicted to 
the use of intoxicating liquors as a beverage and has 
not within the last two years next preceding his ap- 
plication, been directly or indirectly engaged, em- 
ployed or interested in the unlawful manufacture, sale 
or keeping for sale of intoxicating liquors; and that 
he desires a permit to purchase, keep aud sell such 
liquors for lawful purposes only.” 


Various sections follow, relating to giving bond; 
petition as to the good moral character of applicant; 
hearing ou the application; oath upon the issuing of 
permit; keeping of record; punishment by fiue, im- 
prisonment, etc. 

By section 20, sections 1524, 1526, and other sections 
of the Code were, in terms, repealed. 

The Code provided for the seizure of intoxicating 
liquors unlawfully offered for sale, and no question in 
reference to that arises here, if the law in controversy 
be valid. 

By section 1 of chapter 8 of the Laws of 1884, p. 8, 
ale, beer, wine, spirituous, vinous and malt liquors are 
defined to be intoxicating liquors. 

Section 1524 of the Code of 1873, page 279, was as 
follows: 

‘* Nothing in this chapter shall be construed to forbid 
the sale by the importer thereof, of foreign intoxicating 
liquor imported under the authority of the laws of the 
United States regarding the importation of such liquors 
and in accordance with such laws: Provided, That the 
said liquor, at the time of said sale by said importer, 
remains in the original casks or packages in which it 
was by him imported, and in quantities not less than 
the quantities in which the laws of the United States 
require such liquors to be imported, and is sold by him 
in said original casks or packages and in said quanti- 
ties only; and nothing contained in this law shall pre- 
vent any persons from manufacturing in this State 
liquors for the purpose of being sold according to the 
provisious of this chapter, to be used for mechanical, 
medicinal, culinary or sacramental purposes.” 

This section is substantially identical with section 2 
of chapter 45 of the acts of the fifth General Assembly 
of Iowa, approved January 22, 1855 (Laws Lowa 1856, p- 
58), aud it was carried into the revision of 1860 as sec 
tion 1560. Revision 1860, chap. 64, p. 259. It was re 
pealed by section 20 of the act of April 12, 1888, as be- 
fore stated. 

Section 1553 of the Code as amended by the act of 
April 5, 1886 (Laws Iowa 1886, p. 83), forbade any com- 
mon carrier to bring within the State of Iowa, for any 
person or persons, or corporation, any intoxicating 
liquors from any other State or Territory of the United 
States, without first having beer. furnished with acer- 
tificate, under the seal of the county auditor of the 
county to which said liquor was to be transported, oF 
was consigned for transportation, certifying that the 
consignee, or persun to whom such liquor was 60 be 
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rted, conveyed or delivered, was authorized to 
sell intoxicating liquors in such county. This was held 
to be in contravention of the Federal Constitution, in 
Bowman v. Chicago & North Western Railway Co., 125 


U. S. 465. 


Four, C.J. The power vested in Congress “to 
regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes,’’ is the 
power to prescribe the rule by which that commerce 
js to be governed, and isa power complete in itself, 
acknowledging no limitations other than those pre- 
soribed in the Constitution. It is co-extensive with 
the subject on which it acts and cannot be stopped at 
the external boundary of a State, but must enter its 
interior and must be capable of authorizing the dispo- 
sition of those articles which it introduces, so that 
they may become mingled with the common mass of 
property within the territory entered. Gibbons v. 
Ogden, 9 Wheat. 1; Brown v. Maryland, 12 id. 419. 

And while by virtue of its jurisdiction over persons 
and property within its limits, a State may provide for 
the security of the lives, limbs, health and comfort of 


persons, and the protection of property, so situated, , 


yet asubject-matter which has been confided exclu- 
sively to Congress by the Constitution is not within 
the jurisdiction of the police power of the State, un- 
less placed there by congressional action. Henderson 
v. Mayor of New York, 92 U.S. 259; Railroad Co. v. 
Husen, 95 id. 465; Walling v. Michigan, 116 id. 446; 
Robbins v. Shelby Tuxing District, 120 id. 489. The 
power to regulate commerce among the States is a 
unit, but if particular subjects within its operation do 
pot require the application of a general or uniform 
system, the States may legislate in regard to them 
with a view to local needs and circumstances, until 
Congress otherwise directs; but the power thus exer- 
cised by the States is not identical in its extent with 
the power to regulate commerce among the States. 
The power to pass laws in respect to internal com- 
merce, inspection laws, quarantine laws, health laws 
and laws in relation to bridges, ferries and highways 
belongs to the class of powers pertaining to locality, 
essential to local intercommunication, to the progress 
and development of local prosperity, and to the pro- 
tection, the safety and the welfare of society, origi- 
nally necessarily belonging to, and upon the adoption 
of the Constitution reserved by, the States, except so 
far as falling within the scope of a power confided to 
the general government. Where the subject-matter 
requires a uniform system as between the States, the 
power controlling it is vested exclusively in Congress, 
and cannot be encroached upon by the States, but 
where, in relation to the subject-matter, different 
rules may be suitable for different localities, the States 
may exercise powers which, though they may be said 
to partake of the nature of the power granted to the 
general government, are strictly not such, but are 
simply local powers, which have full operation until or 
unless circumscribed by the action of Congress in ef- 
fectuation of the general power. Cooley v. Port 
Wardens, 12 How. 299. 

It was stated in the thirty-second number of the Fed- 
eralist that the States might exercise concurrent and in- 
dependent power in all cases but three: First, where 
the power was lodged exclusively in the Federal Con- 
stitution; second, where it was given to the United 
States and prohibited to the States; third, where from 
the nature and subjects of the power, it must be neces- 
sarily exercised by the National government exclu- 
sively. But it is easy to see that Congress may assert 
40 authority under one’ of the granted powers, which 
would exclude the exercise by the States upon the 
same subject of a different but similar power, between 


. Which and that possessed by the general government 


no ivherent repuguancy existed. 





Whenever however a particular power of the gen- 
eral government is one which must necessarily be ex- 
ercised by it, aud Congress remains silent, this is not 
only not a concession that the powers reserved by the 
States may be exerted as if the specific power had not 
been elsewhere reposed, but on the contrary, the only 
legitimate conclusion is that the general government 
intended that power should not be affirmatively exer- 
cised, and the action of the States cannot be permitted 
to effect that which would be incompatible with such 
intention. Hence, inasmuch as inter-State com- 
merce, consisting in the transportation, purchase, sale 
and exchange of commodities, is National in its char- 
acter, and must be governed by a uniform system, so 
long as Congress does not pass any law to regulate it, 
or allowing the States so to do, it thereby indicates its 
will that sach commerce shall be free and untram- 
melled. County of Mobile v. Kimball, 102 U. S. 691; 
Brown v. Houston, 114 id. 622, 631; Wabash Railroad 
Co. v. Illinois, 118 id. 557; Robbins v. Shelby Taxing 
District, 120 id. 489, 493. 

That ardent spirits, distilled liquors, ale and beer, 
are subjects of exchange, barter and traffic like any 
other commodity in which a right of traffic exists, and” 
are so recognized by the usages of the commercial 
world, the laws of Congress and the decisions of courts 
is not denied. Being thus articles of commerce, can a 
a State, in the absence of legislation on the part of 
Cougress, prohibit their importation from abroad or 
from a sister State? or when imported prohibit their 
sale by the importer? If the importation cannot be 
prohibited without the consent of Congress, when does 
property imported from abroad or from a sister State, 
so become part of the common mass of property within 
a State as to be subject to its unimpeded control? 

In Brown v. Maryland, supra, the act of the State 
Legislature drawn in question was held invalid as re- 
pugnant to the prohibition of the Constitution upon 
the States to lay any impost or duty upon imports or 
exports and to the clause granting the power to regu- 
late commerce; and it was laid down by the great 
magistrate who presided over this court for more than 
a third of a century, that the point of time when the 
prohibition ceases and the power of the State to tax 
commences, is not the instant when the article enters 
the country, but when*the importer has so acted upon 
it that it has become incorporated and mixed up with 
the mass of property in the country, which happens 
when the original package is no longer such in his 
hands; that the distinction is obvious between a tax 
which intercepts the import as an import on its way 
to become incorporated with the general mass of prop- 
erty, and a tax which finds the article already incor- 
porated with the mass by the act of the importer; that 
as to the power to regulate commerce, none of the 
evils which proceeded from the feebleness of the Fed- 
eral government, contributed more to the great revo- 
lution which introduced the present system than the 
deep and general conviction that commerce ought to 
be regulated by Congress; that the grant should be as 
extensive as the mischief, and should comprehend all 
foreign commerce and all commerce among the States; 
that that power was complete in itself, acknowledged 
no limitations other than those prescribed by the Con- 
stitution, was co-extensive with the subject on which 
it acts and not to be stopped at the external boundary 
of a State, but must be capable of entering its interior; 
that the right to sell any article imported was an in- 
separable incident to the right to import it; and that 
the principles expounded in the case applied equally to 
importations from a sister State. Manifestly this must 
be so, for the same public policy applied to commerce 
among the States as to foreign commerce, and not a 
reason could be assigned for confiding the power over 
the one which did not conduce to establish the pro- 
Priety of confiding the power over the other. Story 
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Const., § 1066. And although the precise question be- 
fore us was not ruled in Gibbons v. Ogden and Brown 
v. Maryland, yet we think it was virtually involved 
and answered, and that this is demonstrated, among 
other cases, in Bowman v. Chicago & Northwestern 
Railway Co., 125 U.S. 465. In the latter case, section 
1553 of the Code of the State of Iowa as amended by 
chapter 145 of the acts of the twentieth General As- 
sembly in 1886, forbidding common carriers to bring 
intoxicating liquors into the State from any other 
State or Territory, without first being furnished with 
acertificate as prescribed, was declared invalid, be- 
cause essentially a regulation of commerce among the 
States, and not sanctioned by the authority, express 
or implied, of Congress. The opinion of the court, de- 
livered by Mr. Justice Matthews, the concurring opin- 
ion of Mr. Justice Field, and the dissenting opinion of 
Mr. Justice Harlan on behalf of Mr. Chief Justice 
Waite, Mr. Justice Gray and himself, discussed the 
question involved in all its phases; and while the de- 
termination of whether the right of transportation 
of an article of commerce from one State to another 
includes by necessary implication the right of the con- 
signee to sell it in unbroken packages at.the place 
where the transportation terminates was in terms re- 
served, yet the argument of the majority conducts ir- 
resistibly to that conclusion, and we think we cannot 
do better than repeat the grounds upon which the de- 
cision was made to rest. It is there shown that the 
transportation of freight or of the subjects of com- 
merce, for the purpose of exchange or sale, is beyond 
all question a constituent of commerce itself; that 
this was the prominent idea in the minds of the 
framers of the Constitution, when to Congress was 
committed the power to regulate commerce among the 
several States; that the power to prevent embarrass- 
ing restrictions by any State was the end desired; 
that the power was given by the same words and in 
the same clause by which was conferred power to regu- 
late commerce with foreign nations; and that it would 
be absurd to suppose that the transmission of the sub- 
jects of trade from the State of the buyer, or from the 
place of production to the market, was not contem- 
plated, for without that there could be no consum- 
mated trade, either with foreign nations or among the 
States. It is explained that where State laws alleged 
to be regulations of commerce among the States have 
been sustained, they were laws which related to 
bridges or dams across streams wholly within the 
State, or police or health laws, or to subjects of a kin- 
dred nature, not strictly of commercial regulation. 
But the transportation of passengers or of merchan- 
dise from one State to another is in its nature Na- 
tional, admitting of but one regulating power; and it 
was to guard against the possibility of commercial 
embarrassments which would result if one State could 
directly or indirectly tax persons or property passing 
through it, or prohibit particular property from en- 
trance into the State, that the power of regulating 
commerce among the States was conferred upun the 
Federal government. 

“If in the present case,” said Mr. Justice Matthews, 
“the law of Iowa operated upon all merchandise 
sought to be brought from another State into its 
limits, there could be no doubt that it would be a regu- 
lation of commerce among the States,’’ and he con- 
cludes that this must be so, though it applied only to 
one class of articles of a particular kind. The legisla- 
tion of Congress on the subject of inter-State com- 
merce by means of railroads, designed to remove tram- 
mels upon transportation between different States, 
and upon the subject of the transportation of passen- 
gers and merchandise, Revised Statutes, sections 4252 
to 4289, inclusive, including the transportation of 
nitro-glycerine and other similar explosive substances, 
with the proviso, that as to them, ‘any State, Terri- 








tory, district, city or town within the United States” 
should not be prevented by the language used « 
regulating or from prohibiting the traffic in or trang. 
portation of those substances between Persons or places 
lying or being within their respective territorial} }j 

or from prohibiting the introduction thereof into such 
limits for sale, use or consumption therein,” jg 
ferred toas indicative of the intention of Congress 
that the transportation of commodities between the 
States shall be free, except where it is Positively re. 
stricted by Congress itself, or by States in partigulgr 
cases by the express permission of Congress. Itis said 
that the law in question was not an inspection law, the 
object of which ‘‘is to improve the quality of articles 
produced by the labor of a country, to fit them for ex- 
portation; or it may be, for domestic use.” 

v. Ogden, 9 Wheat. 1203; Turner v. Maryland, 17 J, 
S. 38, 55. Nor could it be regarded as a regulation of 
quarantine or a sanitary provision for the purpose of 
protecting the physical health of the community; nor 
a law to prevent the introduction into the State of dig 
eases, contagious, infectious or otherwise. Articles 
in such a condition as tend to spread disease are not 
merchantable, are not legitimate subjects of trade and 
commerce, and the self-protecting power of each State 
therefore may be rightfully exerted against their in- 
troduction, and such exercise of power cannot be con- 
sidered a regulation of commerce, prohibited by the 
Constitution; and the observations of Mr. Justice 
Catron in the License Cases, 5 How. 504, 599, are quoted 
to the effect that what does not belong to commerceis 
within the jurisdiction of the police power of the State, 
but that which does belong to commerce is within the 
jurisdiction of the United States; that to extend the 
police power over subjects of commerce would be to 
make commerce subordinate to that power, and would 
enable the State to bring within the police power 
“any article of consumption that a State might wish 
to exclude, whether it belonged to that which was 
drunk, or to food and clothing; and with nearly equal 
claims to propriety, as malt liquors and the products 
of fruits other than grapes stand on no higher ground 
than the light wines of this and other countries, ex- 
cluded in effect by the law as it now stands. And it 
would be only another step to regulate real or sup- 
posed extravagance in food and clothing.” And Mr. 
Justice Matthews thus proceeds: ‘ For the purpose 
of protecting its people against the evils of intemper- 
ance it has the right to prohibit the manufacture 
within its limits of intoxicating liquors; it may also 
prohibit all domestic commerce in them between its 
own inhabitants, whether the articles are introduced 
from other States or from foreign countries; it may 
punish those who sell them in violation of its laws; it 
may adopt any measures tending, even directly and re- 
motely, to make the policy effective until it passes the 
line of power delegated to Congress uader the Consti- 
tution. It cannot without the consent of Congress, 
express or implied, regulate commerce between its 
people and those of the other States of the Union in 
order to effect its end, however desirable such a regu- 
lation might be. * * * Can it be supposed that by 
omitting any express declaration on the subject, Con- 
gress has intended to submit to the several States the 
decision of ‘the question in each locality of what shall 
and what shall not be articles of traffic in the inter 
State commerce of the country? If so, it has left to 
each State, according to its own caprice and arbitrary 
will, to discriminate for or against every article grown, 
produced, manufactured or sold in any State and 
sought to be introduced as an article of commerce into 
any other. Ifthe State of Iowa may prohibit the im- 
portation of intoxicating liquors from all other States, 
it may also include tobacco, or any other article, the 


use or abuse of which it may deem deleterious. It 


may not choose, even, to be governed by considerations 
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ing out of the health, comfort or peace of the 
community. Its policy may be directed to other ends. 
It may choose to establish a system directed to the 
promotion and benefit of its own agriculture, manufac- 
tures or arts of any description, and prevent the intro- 
duction and sale within its limits of any or of all arti- 
cles that it may select as coming into competition with 
those which it seeks to protect. The police power of 
the State would extend to such cases, as well as to 
those in which it was sought to legislate in behalf 
of the health, peace and morals of the people. In view 
of the commercial anarchy and confusion that would 
result from the diverse exertions of power by the sev- 
eral States of the Union, it cannot be supposed that 
the Constitution or Congress have intended to limit 
the freedom of commercial intercourse among the peo- 
ple of the several States.’’ 

Many of the cases bearing upon the subject are cited 
and considered in these opinions, and among others 
the License Cases, 5 How. 504, wherein laws passed by 
Massachusetts, New Hampshire and Rhode Island, in 
reference to the sale of spirituous liquors, came under 
review and were sustained, although the members of 
the court who participated in the decisions did not * 
concur in any common ground upon which to rest 
them. That of Peirce et al. v. New Hampshire is per- 
haps the most important to be referred to here. In 
that case the defendants had been fined for selling a 
barrel of gin in New Hampshire which they had 
bought in Boston and brought coastwise to Ports- 
mouth, and there sold in the same barrel and in the 
same condition in which it was purchased in Massa- 
chusetts, but contrary to the law of New Hampshire 
in that behalf. The conclusion of the opinion of Mr. 
Chief Justice Taney is in these words: ‘‘Upon the 
whole therefore the law of New Hampshire is in my 
judgment a valid one. For although the gin sold was 
an import from another State, and Congress have 
clearly the power to regulate such importations, under 
the grant of power to regulate commerce among the 
several States, yet as Congress has made no regulation 
ou the subject, the traffic in the article may be law- 
fully regulated by the State as soon as it is landed in 
its territory, and a tax imposed upon it, or a license 
required, or the sale altogether prohibited, according 
to the policy which the State may suppose to be its in- 
terest or duty to pursue.’’ 

Referring to the cases of Massachusetts and Rhode 
Island, the chief justice, after saying that if the laws 
of those States came in collision with the laws of Con- 
gress authorizing the importation of spirits and dis- 
tilled liquors, it would be the duty of the court to de- 
clare them void, thus continues: ‘ It has, indeed, been 
suggested that, if a State deems the traffic in ardent 
spirits to be injurious to its citizens, and calculated to 
introduce immorality, vice and pauperism into the 
State, it may constitutionally refuse to permit its im- 
portation, notwithstanding the laws of Congress; and 
that a State may do this upon the same principles that 
it may resist and prevent the introduction of disease, 
Pestilence or pauperism from abroad. But it must be 
Temembered that disease, pestilence and pauperism 
are not subjects of commerce, although sometimes 
among its attendant evils. They are not things to be 
regulated and trafficked in, but to be prevented, as far 
as human foresight or human means can guard against 
them. But spirits and distilled liquors are universally 
admitted to be subjects of ownership and property, 
and are therefore subjects of exchange, barter and 
traffic, like any other commodity in which a right of 
Property exists. And Congress, under its general 
power to regulate commerce with foreign nations, may 
Prescribe what article of merchandise shall be admit- 
ted and what excluded; and may therefore admit, or 
fot, asit shall deem best, the importation of ardent 
irits. And inasmuch as the laws of Congress au- 





thorize their importation, no State has a right to pro- 
hibit their introduction. * * * These State laws 
act altogether upon the retail or domestic traffic within 
their respective borders. They act upon the article 
after it has passed the line of foreign commerce, and 
become a part of the general mass of property in the 
State. These laws may, indeed, discourage imports 
and diminish the price which ardent spirits would 
otherwise bring. But although a State is bound to re- 
ceive and to permit the sale by the importer of any ar- 
ticle of merchandise which Congress authorizes to be 
imported, it is not bound to furnish a market for it, 
nor to abstain from the passage of any law which it 
may deem necessary or advisable to guard the health 
or morals of its citizens, although such law may dis- 
courage importation, or diminish the profits of the im- 
porter, or lessen the revenue of the general govern- 
ment. And if any State deems the retail and internal 
traffic in ardent spirits injurious to its citizens, and 
caloulated to produce idleness, vice or debauchery, I 
see nothing in the Constitution of the United States 
to prevent it from regulating and restraining the traffic 
or from prohibiting it altogether if it thinks proper.” 

The New Hampshire case, the chief justice observed, 
differs from Brown v. Maryland, in that the latter was 
a case arising out of commerce with foreign vations, 
which Congress had regulated by law; whereas the 
case in hand was one of commerce between two 
States, in relation to which Congress bad not exercised 
its power. ‘ But the law of New Hampshire acts di- 
rectly upon an import from one State to another, 
while in the hands of the importer for-sale, and is 
therefore a regulation of commerce, acting upon the 
article while it is within the admitted jurisdiction of 
the general government, and subject to its control and 
regulation. The question therefore brought up for de- 
cision is, whether a State is prohibited by the Consti- 
tution of the United States from making any regula- 
tions of foreign commerce, or of commerce with an- 
other State, although such regulation is confined to its 
own territory, and made for its own convenience or 
interest, and does not come in conflict with any law of 
Congress. In other words, whether the grant of power 
to Congress is of itself a prohibition to the States, and 
renders all State laws upon the subject null and void.” 
He declares it to appear to him very clear ‘* that the 
mere grant of power to the general government can- 
not, upon any just principles of coustruction, be con- 
strued to be an absolute prohibition to the exercise of 
any power over the same subject by the States. The 
controlling and supreme power over commerce with 
foreign nations and the several States is undoubtedly 
conferred upon Congress. Yet, in my judgment, the 
State may nevertheless for the safety or convenience 
of trade, or for the protection of the health of its citi- 
zens, make regulations of commerce for its own ports 
and harbors, and for its own territory; and such regu- 
lations are valid unless they come in conflict with a 
law of Congress."”. He comments on the omission of 
any prohibition in terms, and concludes that if, as he 
thinks, “the framers of the Constitution (knowing 
that a multitude of minor regulations.must be neces- 
sary, which Congress amid its great concerns could 
never find time to consider and provide) intended 
merely to make the power of the Federal government 
supreme upon this subject over that of the States, then 
the omission of any prohibition is accounted for, and 
is consistent with the whole instrument. The su- 
premacy of the laws of Congress, in cases of collision 
with State laws, is secured in the article which de- 
clares that the laws of Congress, passed in pursuance 
of the powers granted, shall be the supreme law; and 
it is only where both governments may legislate on the 
same subject that this article can operate.’’ And he 
considers that the legislation of Congress and the 





States has conformed to this construction from the 
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foundation of the government, as exemplified in State 
laws in relation to pilots and pilotage and health and 
quarantine laws. 

But conceding the weight properly to be ascribed to 
the judicial utterances of this eminent jurist, we are 
constrained to say that the distinction between sub- 
jects in respect of which there can be of necessity only 
one system or plan of regulation for the whole coun- 
try, and subjects local in their nature and, so far as re- 
lating to commerce, mere aids rather than regulations, 
does not appear to us to have been sufficiently recog- 
nized by him in arriving at the conclusions announced. 
That distinction has been settled by repeated decis- 
ions of this court, and can no longer be regarded as 
open to re-examination. After all, it amounts to no 
more than drawing the line between the exercise of 
power over commerce with foreign nationsand among 
the States and the exercise of power over purely local 
commerce and local concerns. 

The authority of Peirce v. New Hampshire, in so far 
as it rests on the view that the law of New Hampshire 
was valid because Congress had made no regula- 
lation on the subject, must be regarded as having 
been distinctly overthrown by the numerous cases 
hereinafter referred to. 

The doctrine now firmly established is, as stated by 
Mr. Justice Field, in Bowman v. Chicago, etc., Rail- 
way Co., 125 U. 8. 507, “that where the subject upon 
which Congress can act under its commercial power is 
local in its nature or sphere of operation, such as har- 
bor pilotage, the improvement of harbors, the establish- 
ment of beacons and buoys to guide vessels in and out 
of port, the construction of bridges over navigable 
rivers, the erection of wharves, piers and docks, and 
the like, which can be properly regulated only by spe- 
cial provisions adapted to their localities, the State can 
act until Congress interferes and supersedes its au- 
thority; but where the subject is national in its char- 
acter, and admits and requires uniformity of regula- 
tion, affecting alike all the States, such as trans- 
portation between the States, including the importation 
of goods from one State into another, Congress can 
alone act upon it and provide the needed regulations. 
The absence of any law of Congress on the subject is 
equivalent to its declaration that commerce in that 
matter shall be free. Thus the absence of regulations 
as to inter-State commerce with reference to any par- 
ticular subject is taken as a declaration that the im- 
portation of that article into the States shall be unre- 
stricted. It is only after the importation is completed, 
and the property imported is mingled with and become 
a part of the general property of the State, that its 
regulations can act upon it, except so far as may be 
necessary to insure safety in the disposition of the im- 
port until thus mingled.”’ 

The conclusion follows that, as the grant of the 
power to regulate commerce among the States, so far 
a3 one system is required, is exclusive, the States can- 
not exercise that power without the assent of Con- 
gress, and, in the absence of legislation, it is left to the 
courts to determine when State action does or does not 
amount to such exercise, or, in other words, what is or 
is not a regulati6n of such commerce. When that is 
determined, controversy is at an end. LIlfustrations 
exemplifying the general rule are numerous. Thus we 
have held the following to be regulations of inter-State 
commerce: A tax upon freight transported from State 
to State, Case of the State Freight Tax, 15 Wall. 232; 
a statute imposing a burdensome condition on ship- 
masters as a prerequisite to the landing of passengers, 
Henderson v. Mayor, etc., 92 U. 8. 259; a statute pro- 
hibiting the driving or conveying of any Texas, Mexi- 
can or Indian cattle, whether sound or diseased, into 
the State between the Ist day of March and the Ist day 
of November in each year, Railroad Co. v. Husen, 9% 
U. S. 465; a statute requiring every auctioneer to col- 





lect and pay into the State treasury a tax on his 
when applied to imported goods in the original pack. 
ages by him sold for theimporter, Cook v. Pennsyloania, 
97 U. S. 566; a statute intended to regulate or tax or 
to impose any other restriction upon, the transmission 
of persons or property, or telegraphic messages, from 
one State to another, Wabash, etc., Railway Co, . 
illincis, 118 U. S. 557; a statute levying a tax upon 
uon-resident drummers offering for sale or selling 
goods, wares or merchandise by sample, manufactured 
or belonging to citizens of other States, Rodbing y, 
Shelby Taxing District, 120 U. 8. 489. 

On the other hand, we have decided, in County of 
Mobile v. Kimball, 102 U.S. 691, that a State statute 
providing for the improvement of the river, bay and 
harbor of Mobile, since what was authorized to be 
done was only as a mere aid to commerce, was, in the 
absence of action by Congress, not in conflict with the 
Constitution; in Escanaba Co. v. Chicago, 107 U. 8. 678, 
that the State of Ilinois could lawfully authorize the 
city of Chicago to deepen, widen and change thechan- 
nel of, and construct bridges over, the Chicago river; 
in Transportation Co. v. Parkersburg, 107 U. 8. 678, that 
the jurisdiction and control of wharves properly be- 
long to the States in which they are situated unless 
otherwise provided; in Brown v. Houston, 114 U.8, 
622, that a general State tax laid alike upon all prop- 
erty is not unconstitutional, because it happens to fall 
upon goods, which though not then intended for ex- 
portation, are subsequently exported; in Morgan's 
Steamship Company v. Louisiana Board of Health, 118 
U. 8. 455, that a State law requiring each vessel pass- 
ing a quarantine station to pay a fee for examination 
as to her sanitary condition and the ports from which 
she came, was a rightful exercise of police power; in 
Smith v. Alabama, 124 U. S. 465, and in Railway Co. +. 
Alabama, 128 id. 96, that a State statute requiring 
locomotive engineers to be examined and obtain a li- 
ceuse was not in its nature a regulation of commerce; 
and in Kimmish v. Ball, 129 U.S. 217, that a statute 
providing that a person having in his possession Texas 
cattle, which had not been wintered north of the 
southern boundary of Missouri at least one winter, 
shall be liable for any damages which may accrue from 
allowing them to run at large, and thereby spread the 
disease known as the Texas fever was constitutional. 

We held also in Welton v. State of Missouri, 91U. 8. 
275, that a State statute requiring the payment of ali- 
cense tax from persons dealing in goods, wares and 
merchandise, which are not the growth, produce or 
manufacture of the State, by going from place to place 
to sell the same in the State, and requiring no such li- 
cense tax from persons selling in a similar way goods 
which are the growth, produce or manufacture of the 
State, is an unconstitutional regulation ; and to the 
same effect in Walling v. Michigan, 116 U. S. 446, in re- 
lation toa tax upon non-resident sellers of intoxicat- 
ing liquors to be shipped into a State from places with- 
out it. But it was held in Palterson v. Kentucky, % 
U. S. 501, and in Webber v. Virginia, 103 id. 344, that 
the right conferred by the patent laws of the United 
States did not remove the tangible property in which 
an invention might take form from the operation of 
the laws of the State, nor restrict the power of the lat- 
ter to protect the community from direct danger It 
herent in particular articles. : 

In Mugler v. Kansas, 123 U. S. 623, it was adjudged 
that ‘State legislation which prohibits the manufac: 
ture of spirituous, malt, vinous, fermented or other in- 
toxicating liquors within the limits of the State, to be 
there sold or bartered for general use as a beverage, 
does not necessarily infringe any right, privilege or 
immunity secured by the Constitution of the United 
States, or by the amendments thereto.”’ And this was 
in accordance with our decisions in Bartemeyer ¥- 
lJowa, 18 Wall.'129; Beer Company v. Massachusetts, % 
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U.S. 2, and Foster v. Kansas, 112 id. 201. So in Kidd 
y. Pearson, 128 id. 1, it was held that a State statute 
which provided (1) that foreign intoxicating liquors 
may be imported into the State, and there kept for 
sale by the importer, in the original packages, or for 
transportation in such packages and sale beyond the 
limits of the State ; and (2) that intoxicating liquors 
may be manufactured and sold within the State for 
mechanical, medicinal, culinary and sacramental pur- 
poses, but for no other, not even for the purpose of 
transportation beyond the limits of the State, was not 
av undertaking to regulate commerce among the 
States. And in Lilenbecker v. District Court of Ply- 
mouth County, 134 U. S. —, we affirmed the judgment 
of the Supreme Court of Iowa, sustaining the sentence 
of the District Court of Plymouth in that State, im- 
posing a fine of $500 and costs and imprisonment in jail 
for three months, if the fine was not paid within thirty 
days, as 1 punishment for contempt in refusing to 
obey a writ of injunction issued by that court, enjoin- 
ing and restraining the defendant from selling or keep- 
ing for sale any intoxicating liquors, including ale, 
wine and beer, in Plymoutb county. Mr. Justice Mil- 
ler there remarked: ‘‘If the objection to the statute is 
that it authorizes a proceeding in the nature of a suit 
in equity to suppress the manufacture and sale of in- 
toxieating liquors which are by law prohibited, and to 
abate the nuisance which the statute declares such acts 
to be, wherever carried on, we respond that, so far as 
at present advised, it appears to us that all the powers 
of acourt, whether at common law or in chancery, 
may be called into operation by a legislative body for 
the purpose of suppressing this objectionable traffic; 
and we know of no hindrance in the Constitution of 
the United States to the form of proceedings, or to the 
court in which this remedy shall be had. Certainly it 
seems tu us to be quite as wise to use the processes of 
the law and the powers of a court to prevent the evil, 
as to punish the offense as a crime after it has been 
committed.”’ 

These decisions rest upon the undoubted right of the 
States of the Union to control their purely internal 
affairs, in doing which they exercise powers not sur- 
rendered to the National government; but whenever 
the law of the State amounts essentially to a regula- 
tion of commerce with foreign nations or among the 
States, as it does when it inhibits, directly or indi- 
rectly, the receipt of an imported commodity or its dis- 
position before it has ceased to become an article of 
trade between one State and another, or another coun- 
try and this, it comes in conflict with a power which, 
in this particular, has been exclusively vested in the 
general government, and is therefore void. 

In Mugler v. Kansas, s:pra, the court said that it 
could not “ shut out of view the fact, within the knowl- 
edge of all, that the public health, the public morals, 
and the public safety may be endangered by the gen- 
eral use of intoxicating drinks; nor the fact, estab- 
lished by statistics accessible to every one, that the 
idleness, disorder, pauperism and crime existing in the 
country are, in some degree at least, traceable to this 
evil” And that “if in the judgment of the Legisla- 
ture (of a State] the manufacture of intoxicating li- 
quors for the maker’s own use, as a beverage, would 
tend to cripple, if it did not defeat, the effort to guard 
the community against the evils attending the exces- 
tive use of such liquors, it is not for the courts, upon 
their views as to what is best and safest for the com- 
munity, to disregard the legislative determination of 
that question. * * * Norcan it be said that gov- 
ernment interferes with or impairs any one’s constitu- 
tional rights of liberty or of property, when it de- 
termines that the manufacture and sale of intoxicating 
drinks, for general or individual use, as a beverage, 
are, or may become, hurtful to society, and constitute 
therefore a business in which no one may lawfully en- 
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| gage.” : Undoubtedly it is for the legislative branch of 


the State governments to determine whether the 
manufacture of particular articles of traffic, or the sale 
of such articles, will injuriously affect the public, and 
it is not for Congress to determine what measures a 
State may properly adopt as appropriate or needful 
for the protection of the public morals, the public 
health, or the public safety; but notwithstanding it is 
not vested with supervisory power over matters of 
local administration, the responsibility is upon Con- 
gress, so far as the regulation of inter-State commerce 
is concerned, to remove the restriction upon the State 
in dealing with imported articles of trade within its 
limits, which have not been mingled with the common 
mass of property therein, if in its judgment the end to 
be secured justifies and requires such action. 

Prior to 1888 the statutes of lowa permitted the sale 
of foreign liquors imported under the laws of the Uni- 
ted States, provided the sale was by the importer in 
the original casks or packages, and in quantities not 
less than those in which they were required to be im- 
ported; and the provisions of the statute to this effect 
were declared by the Supreme Court of Lowa, in Pear- 
son v. J/nternational Distillery, 72 Lowa, 354, to be *‘in- 
tended to conform the statute to the doctrine of the 
United States Supreme Court, announced in Brown v.- 
Maryland, 12 Wheat. 419, and License Cuses, 5 How. 
504, so that the statute should not conflict with the 
laws and authority of the United States. But that pro- 
vision of the statute was repealed in 1888, and the law 
so far amended that we understand it now to provide 
that, whether imported or not, wine cannot be sold in 
Iowa except for sacramental purposes, nor alcohol ex- 
cept for specified chemical purposes, nor intoxicating 
liquors, including ale and beer, except for pharmaceu- 
tical and medicinal purposes, and not at all except by 
citizens of the State of lowa, who are registered phar- 
macists and have permits obtained as prescribed by the 
statute, a permit being also grantable to one discreet 
person in any township where a pharmacist doves not 
obtain it. 

The plaintiffs in error are citizens of Illinois, are not 
pharmacists, and have no permit, but import into 
Iowa beer which they sell in original packages, us de- 
scribed. Under our decision in Bowman v. Chicago, 
etc., Railway Co., supra, they had the right to import 
this beer into that State, and in the view which we 
have expressed they had the right to sell it, by which 
act alone it would become mingled in the common 
mass of property within the State. Up to that point 
of time, we hold that in the absence of congressional 
permission to do so, the State had no power to inter- 
fere by seizure, or any other action, in prohibition of 
importation and sale by the foreign or non-resident im- 
porter. Whatever our individual views may be as to 
the deleterious or dangerous qualities of particular ar- 
ticles, we cannot hold that any articles which Congress 
recognizes as subjects of inter-State commerce are not 
such, or that whatever are thus recognized can be con- 
trolled by State laws amounting to regulations, while 
they retain that character; although, at the same time, 
if directly dangerous in themselves, the State may 
take appropriate measures to guard against injury be- 
fore it obtains complete jurisdiction over them. To 
concede to a State the power to exclude, directly or in- 
directly, articles so situated, without congressional 
permission, is to concede to a majority of the people of 
a State, represented in the State Legislature, the 
power to regulate commercial intercourse between the 
States, by determining what shall be its subjects, when 
that power was distinctly granted to be exercised by 
the people of the United States, represented in Con- 
gress, and its possession by the latter was considered 
essential to that more perfect Union which the Consti- 
tution was adopted to create. Undoubtedly there is 
difficulty in drawing the line between the municipal 
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powers of the one government and the commercial 
powers of the other, but when that line is determined, 
in the particular instance, accommodation to it, with- 
out serious inconvenience, may readily be found, to 
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human nature remains as it now is and has been forso 
many thousand years, is it likely ever to be otherwise. 


Attorney-General Martin and Leslie B. Sheldon, for 
the State. 





SoMERVILLE, J. The defendant was convicted of 
the offense of carrying on a lottery in this State. The 
case turus largely on what is to be taken as a proper 
definition of the word * lottery,’ within the meaning 
of the statute and the Constitution of Alabama. Code 
1886, §§ 4068, 4069; Coust. 1875, art. 4, § 26. The word 
cannot be regarded as having any technical or legal 
signification different from the popular one. It is de- 
fined by Webster as “a distribution of prizes by lot or 
chance.” This definition is substantially adopted by 
Bouvier and Rapalje in their law dictionaries. Worces- 
ter defines it as ** a distribution of prizes and blanks by 
chance; a game of hazard in which small sums are 
ventured for the chance of obtaining a larger value.” 
So the American Cyclopedia thus defines a lottery: 
“A sort of gaming contract, by which for a valuable 
consideration, one may, by favor of the lot, obtain a 
prize of a value superior to the amount or value of that 
which he risks.”” In Buckalew v. State, 62 Ala. 334, it 








The history of lotteries for the past three centuries in 
England, and for nearly a hundred years in America, 
shows that they have been sctemes for the distribu: 
tion of money or property by lot in which chances 
were sold for money, either directly or through some 
cunning device. The evil flowing from them has been 
the cultivation of the gambling spirit—the hazarding 
of money with the hope by chance of obtaining a larget 
sum—often stimulating an inordinate love of galt, 
arousing the most violent passions of oue’s baser Na- 
ture, sometimes tempting the gambler to risk all he 
possesses on the turn of a single card or cast of a silt 
gle die, and “tending, as centuries of human expert- 
ence now fully attest, to mendicancy and idleness on 
the one hand, and moral profligacy and debauchery ou 
the other. Johnson v. State, 83 Ala. 65. It is in the 
light of these facts, and the mischief thus intended to 
be remedied, that we must construe our statutory and 


constitutional prohibitions against lotteries and de- 
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vices in the nature of lotteries. Ehrgott v. Mayor, 48 
Am. Rep. 622. The cases on this subject are very nu- 
merous, and while the courts have shown a general dis- 
position to bring within the term “ lottery ’’ every spe- 
cies of gaming involving a distribution of prizes by lot 
or chance, and which comes within the mischief to be 
remedied—regarding always the substance and not the 
semblance of things so as to prevent evasions of the 
law—we find no decision in which the element of a 
valuable consideration parted with, directly or indi- 
rectly, by the purchaser of a chance, does not enter 
into the transaction. Buckalew v. Stute, 62 Ala. 334; 
State v. Bryant, 74 N. C. 207; Com. v. Wright, 50 Am. 
Rep. 306; State v. Clarke, 66 Am. Dec. 723: State v. 
Shorts, 90 id. 668; Wilkinson v. Gill, 30 Am. Rep. 264; 
Governors v. Art Union, 7 N. Y. 228; State v. Mum- 
ford, 73 Mo. 647: Hull v. Ruggles, 56 N. Y. 424; Thomas 
y. People, 59 Ill. 160; Dunn v. People, 40 id. 465; Sei- 
denbender v. Charles, 8 Am. Dec. 682; United States v. 
Olney, 1 Deady, 461; Bell v. State, 5 Sneed, 507: Bish. 
St. Crimes (2d ed.), § 952; 2 Whart. Crim. Law (9th ed.), 
§ 1491. 

In this case it is not denied that the defendant has 
distributed presents or prizes to the holders of tickets 
given to the public—eight prizes among some eight 
thousand ticket-holders. It is also uncontroverted 
that this distribution has been made by lot or chance. 
This was done by two children chosen from the audi- 
ence, who selected by lot eight tickets from a large 
namber of duplicates which were thrown by the de- 
fendant at random on the stage or platform. These 
tickets were numbered, dnd the persons holding the 
corresponding numbers were entitled to these prizes, 
or presents, according to their number. But we can 
see nothing in the evidence from which it can be in- 
ferred that any one, present or absent, paid any valu- 
able consideration, directly or indirectly, for these 
tickets, or for the chance of getting a prize. It is true, 
that on the day of the drawing, the defendant had 
held one of his customary performances, consisting of 
acrobatic contortions, exhibitions of a magic lantern, 
and of music, dancing and song, and the like; and be- 
tween the acts he always sold his medicines for which 
he claimed great curative virtues. These exhibitions 
were in a tent which would seat between nine hundred 
and one thousand peuple, and would furnish standing 
toom for about two thousand five hundred persons. 
For tickets of admission to see this performance, the 
closing one of the season, advertised as a ‘* Jubilee” 
performance, a charge of ten cents was made. But 
these tickets had no connection whatever with those 
entitling the holders to a chance for the eight prizes. 
For these latter tickets or chances nothing was 
charged. They had been distributed, free, to any and 
all persons present at his previous performances, and 
for admission to these exhibitions no charge was made. 
The only fee charged was for the occupancy of a seat; 
there was none for entrance. Nor was it necessary 
that a holder of a successful ticket should be present 
to get his prize in case he drew one. It would be de- 
livered as well at the defendant's private house. This 
fact was advertised in a Mobile paper, and one of the 
prizes was actually delivered there. The suspicion, 
éven though well founded, that these presents may 
have been given away in order to induce a larger crowd 
to assemble at the defendant’s performances, with the 
expectation that they would buy medicines, or pay a 
fee for occupying a seat in the tent, would be too re- 
mote to constitute a legal consideration for the tick- 
ets. So with the expectation that it would increase 
the attendance at the so-called ‘ Jubilee”’ perform- 
unee. The holders of thousands of these tickets given 
away as gratuitous, were not present, and yet stood an 
equal chance in the distribution with those who were. 
And the doors were thrown open for free admission 
when the distribution took place, this event, occurring 








just after the close of the exhibition or performance 
proper. The element of gaming which is want- 
ing to constitute this transaction a lottery is the fact 
that no money was paid, directly or indirectly, for the 
chance of receiving a prize, or of participating in the 
distribution by lot. Nor would a jury be authorized 
to make a contrary inference, reasonably, from any 
evidence contained in the bill of exceptions. Many 
rulings of the court are directly opposed to these views. 
It follows from what we have said that the City Court 
erred in not giving the geueral affirmative charge re- 
quested by the defendant. 

The judgment of conviction is reversed, and a judg- 
ment will be rendered in this court discharging the de- 
fendant from further prosecution under the present 
indictment. 


Reversed and rendered. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ADMINISTRATOR—OF DECEASED ADMINISTRATOR— 
ACCOUNTING.—An application under the Code of Civil 
Procedure of New, York, section 2606, for accounting 
against the administrator of adeceased guardian, may 
be made immediately upon his appointment as admin- 
istrator of his decedent. March 4, 1890. Jn re Wiley, 
Opinion per Curiam. 


ADVERSE POSSESSION — TAX-LEASE. — (1) Possession 
under a tax-lease is not, during the lease, adverse to 
the owner in fee, and it is immaterial that the lease 
was void for irregularities in the tax proceedings. (2) 
Evidence that the lessee executed a quit-claim deed of 
his interest, and at the same time assigned the lease, 
subject to the rents and covenants therein contained, 
warrants the inference that all he intended to convey 
was his term under the lease; and the fact that he re- 
sumed possession of the premises without any recon- 
veyance is not conclusive evidence that he intended 
then to assert an absolute title to the land, but it must 
be presumed, in the absence of other proof, that his pos- 
session was under the lease, and not adverse. March 
11, 1890. Doherty v. Matsell. Opinion by Earl, J. 
Affirming 54 N. Y. Super. Ct. 17. 


APPEAL—AMENDMENT OF RECORD.—A fter the record 
has been filed pursuant to the notice of appeal, the 
court below so far retains jurisdiction as to enable it to 
amend the record, and to order the amendment certi- 
fied to the Court of Appeals, and filed witb the clerk of 
that court. A motion therefore to remit the record 
for the purpose of an amendment is unnecessary. 
March 21, 1890. Pelerson v. Swan. Opinion by Peck- 
ham, J. 


FROM INTERLOCUTORY JUDGMENT ON REPORT 
OF REFEREE.—(1) The Codeof Civil Procedure of 
New York, section 1001, providing that where the re- 
port, rendered on the trial of an issue of fact by a ref- 
eree, directs an interlocutory judgment to be entered, 
and further proceedings must be taken before a final 
judgment can be entered, a motion for a new trial, 
upon one or more exceptions, may be made at the Gen- 
eral Term, after the entry of the interlocutory judg- 
ment, and before the hearing directed therein, gives 
the General Term power to review an interlocutory 
judgment on the report of a referee, on questions of 
law presented by the exceptions, but not on ques- 
tions of fact. (2) The Code of Civil Procedure of New 
York, section 1349, providing that an appeal may be 
taken to the General Term of the Supreme Court, or a 
Superior City Court, ‘from an interlocutory judg- 
ment rendered at a Special Term or Trial Term of the 
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same court, or, in the Supreme Court, at a term of the 
Circuit Court,” does not authorize the General Term 
to review an interlocutory judgment on the report of a 
referee. Rayner v. Rayner, 94 N. Y. 248. (3) Where, 
on appeal from an interlocutory judgment on report of 
a referee, under the Code of Civil Procedure of New 
York, section 1001, giving authority to review such a 
judgment only on questions of law, the General Term 
fails to consider the questions of law and reverses the 
judgment on the facts, the Court of Appeals, since un- 
der the Code of Civil Procedure of New York, section 
190, it has jurisdiction to review every “actual de- 
termination ” of the General Term, cannot therefore 
dismiss the appeal, but will reverse the judgment, and 
send the case back for a hearing on the questions of law. 
April 15, 1890. Dorchester v. Dorchester. Opinion by 
O’Brien, J. Reversing 3 N. Y. Supp. 238. 


APPEAL—DIVORCE—ALIMONY.—(1) An order of the 
General Term, reversing an order of the Special Term, 
denying a motion for a temporary allowance and 
counsel fee in an action for a divorce, and remitting 
the case to the Special Term for a decision upon the 
merits, is not final, and no appeai lies from it to the 
Court of Appeals. (2) Where a judgment of limited 
divorce has been granted to the wife, and the husband 
has appealed, the action is pending yntil the final deter- 
mination of the appeal, within the meaning of the 
Code of Civil Procedure of New York, section 1769, 
which authorizes the court, during the pendency of 
the action, to make orders directing the husband to 
pay such sums as may be necessary to enable the wife 
to prosecute or defend the action. The Special Term 
followed the decision in Winton v. Winton, 31 Hun, 
290, and some other cases in the Supreme Court, which 
merge every right of the plaintiff in the final judg- 
ment, und deny the power of the court thereafter to 
make a temporary allowance. No case in this court 
appears to have decided the question. In Kamp v. 
Kamp, 59 N. Y. 212, and Erkenbrach v. Erkenbrach, 96 
id. 456, the applications were made many years after 
judgment, in the absence of any appeal, and when by 
lapse of time no appeal was possible. The actions were 
no longer pending, jurisdiction over the parties had 
ceased, and all questions as to alimony were decided 
by and referable to the judgments entered. But in 
this case, although a judgment, final for the purposes 
of an appeal, is entered, the action is still pending. 
The jurisdiction over the parties remains through the 
further steps regularly taken, and the action is in no 
sense or respect ended. By the terms of section 1769 
of the Code, the allowance may be made ‘**from time 
to time’”’ ‘“‘during the pendency ” of the action, and 
is described ‘‘ as necessary to enable the wife to carry 
on or defend the action.” That is one of the purposes 
to be subserved, and the need of it is quite as pressing 
and obvious after judgment, and pending the appeal, 
as before. It could not have been contemplated that 
before judgment the wife should be aided in main- 
taining her rights, but after judgment in her favor 
should be left to starve during the pendency of an ap- 
peal, and should be disarmed by her very success from 
defending the judgment in her favor. The suggestions 
that by granting the motion the defendant’s stay of 
proceedings will be violated and impaired, and that if 
the judgment is affirmed he may in effect be compelled 
to pay the same amount twice over, have these an- 
swers: that the allowance sought is temporary, and 
may be much less than the permanent alimony which 
has been stayed; and the court, in the exercise of its 
discretion, may and should require, as a condition of 
the allowance, that the plaintiff stipulate that the 
sums allowed shall, in case of an affirmance of the 
judgment, be applied by her as payment pro tunto 
thereon. March 11, 1890. McBride v. McBride. 


Opinion by Finch, J. Affirming 8 N. Y. Supp. 448. 








= —— ———_—<— ———— 

ASSESSMENT — CORRECTION OF ERROR.—(1) Where 4 
board of assessors, by mistake, include in their assess. 
ment list a lot not within the district of assessment 
fixed for the assessment of the expenses of an improve. 
ment, the error will be deemed “clerical,” within the 
meaning of the charter of the city of Brooklyn (title 
10, § 10), making it the duty of the board to rectify 
any errors committed in the laying of any tax and as. 
sessment ‘‘ where the error is entirely clerical.” (2) 
Mandamus is the proper remedy of the owner of the 
land so included in the assessment to compel the 
correction of the error, and the collector of taxes 
is properly joined in the proceeding to restrain him 
from collecting the illegal tax. (3) Title 18, section 3§ 
of the charter, declaring an assessment that has been 
confirmed by the common council to be “ final and 
conclusive,” does not apply where the assessment is 
entirely void. March 11, 1890. People, ex rel. Nostrand, 
v. Wilson. Opinion per Curiam. Affirming 7 N. Y, 
Supp. 627. 


CONTRACT—GOOD WILL—ACCOUNT STATED.—(1)Plain- 
tiffs, glove manufacturers in Paris, sold out the stock 
in trade and good-will of their New York busineas to 
defendant, and agreed to sell him their gloves upon 
terms as favorable as to auy other person, and “ that 
so long as” defendant should continue the business 
purchased by him, they would not sell their gloves to 
any other person. Defendant agreed not to purchase 
gloves of the same grade, *‘ so long as ”’ plaintiffs should 
continue to manufacture such gloves and furnish them 
tohim. Held, that plaintiffs’ undertaking to furnish 
gloves to defendant was dependent upon their contin- 
uance to manufacture them, and that a contrary im- 
plication could not be given the contract, although the 
reputation of plaintiffs’ gloves may have been the in- 
ducing cause of defendant's parchase. (2) An account 
presented to and acquiesced in by the debtor does not 
lose its character as an account stated, by reason of its 
including installments of purchase-money not yet due, 
where it appears that it was the understanding of the 
parties that the purchase-money and the current deal- 
ings between them should go into the same account, 
for the purpose of ascertaining what amount remained 
unpaid. Lockwood v. Thorne, 18 N. Y. 285; Youngy. 
Hill, 67 id. 162; Samson v. Freedman, 102 id. 69. If 
when the contract was introduced in evidence the 
performance, subsequently to the time of the rendi- 
tion of the account, of any covenant on the partof the 
plaintiffs was required to support their claim to re 
cover, they had the burden of proving such perform- 
ance. The defendant does not, in his answer, allege 
any breach of the contract, but does charge that he 
was induced to make the purchase of the New York 
stock of goods and take the business upon the belief, 
which the plaintiffs fraudulently induced him to én- 
tertain, that they would coutinue to manufacture and 
furnish him gloves for a course of years; but in fact 
they then intended not to continue to so manufacture 
gloves, and supply him with them, and concealed such 
purpose from him. The issue of fraud was found 
against the defendant, and such finding of the referee 
had the support of evidence. It is however argued by 
the defendant’s counsel that the plaintiffs undertook 
by the contract to continue to manufacture gloves 
and furnish him with them for his trade; and that 
when they ceased and refused to do so they were 
chargeable with a breach of the contract. They did 
not in express terms undertake to sell him gloves for 
any specified time, but they did agree to sell to him 
gloves manufactured by them upon terms equally a8 
favorable as they suld them to any other party, aud 
that so long as the defendant should continue in the 
business in the city of New York they would 
sell to no other person in the United States. It 
is not essential to mutuality of covenant that the 
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ons of the contract so expressly declare. A 
covenant of one party to sell or purchase might imply 
a corresponding covenant of the other party to the 
contract to purchase or sell. Barton v. McLean, 5 
Hill, 56; Baldwin v. Humphrey, 44 N. Y. 605; Butler 
9. Thompson, 92 U. S. 412. And when any act of the 

or either of them, is essential to carry out the 
jntention of the parties, appearing by the provisions 
ofacontract, the stipulation for the performance of 
guoh act will be deemed within its provisions, as ef- 
fectually as if actually expressed. Jones v. Kent, 80 
N. Y. 585; Booth v. Mill Co., 74 id. 15. The terms of 
the agreement fairly import the intent of the parties, 
which is deemed within its covenants, that so long as 
the defendant should continue the business so pur- 
chased by him of the plaintiffs, the latter should sell 
tohim, and he should purchase of them, gloves for his 
trade, provided the plaintiffs continued to manufac- 
taregloves. This qualification quite clearly appears 
by the provisions of the contract, and there is no op- 
portunity to spell out or imply a covenant on the 
partof the plaintiffs to continue in the business of 
manufacturing, or which denied to them the right at 
their pleasure to discontinue the production of gloves. 
It may have been assumed by the parties that the 
making of gloves, and the sale to and purchase by the 
defendant, would be continued as long as the latter 
desired to carry on, in New York, the business so pur- 
chased by him, and that such expectation on his part 
wasa leading inducement to him to make the pur- 
chase. It is in that view that the defendant’s counsel 
urges that the intent to accomplish such purpose 
should be treated as within the covenants, and that 
any other view would render the contract unreason- 
able,and place him at the mercy of the plaintiffs. 
Reference is made to Russell v. Allerton, 108 N. Y. 
28, in support of such contention. There the rule was 
well stated, to the effect that when there was doubt or 
uncertainty as to the meaning of language employed, 
the court, for the purpose of construction, would seek 
for the intent of the parties, and would not give to it 
such interpretation as would make the contract unrea- 
sonable, and place one of the parties entirely at the 
mercy of the other. Second Division, March 18, 1890, 
Jugla y. Trouttet. Opinion by Bradley, J. 


CoNTRACT—IMPLIED—GRATUITOUS SERVICES.—In an 
action against a corporation for services rendered by 
plaintiff as its treasurer, evidence that plaintiff was a 
stockholder of defendant, and a member of the firm 
having its banking business; that the salaries of other 
officers were fixed by the by-laws of defendant, with 
plaintiff's knowledge; and that he performed his du- 
ties as treasurer without any express understanding 
that he should have compensation—justifies a finding 
that he accepted the office without any view to com- 
pensation, and performed the services gratuitously. If 
the officer expects to have compensation, and the corpo- 
tation intends to pay him for his officiai services, it may 
easily be provided for, by resolution or agreement, be- 
fore he enters upon his services. This is, at all events, 
Ssalutary rule, as applied to an officer who is a stock- 
holder of the corporation. Loan Association v. Stone- 
metz, 29 Penn. St. 534; Kilpatrick v. Bridge Co., 49 id. 
18; Smith v. Putnam, 61 N. H. 632; Gill v. Cab Co., 
1N. Y. Supp. 202; Barril v. Water-Proofing Co., 2 id. 
758. Second Division, March 11, 1890. Mather v. Eu- 
teka Mower Co. Opinion by Bradley, J. Affirming 
4 Hun, 333. 


“—— PERFORMANCE — JURY.—Plaintiffs agreed to 
furnish a large quantity of lumber to defendant, to 
be inspected and approved by its agents. This inspec- 
tion was Partially defeated by employees of plaintiffs, 
Who procured a die, similar to that of approval used 
by the inspectors, and marked with it lumber that had 
been ted. At the time the fraud was discovered 





there was one vessel loaded, and another partially 
loaded, with the lumber, and defendants paid the 
amount then payable, less a certain sum, to be retained 
on account of the delivery of falsely marked lumber. 
In an action to recover this sum, plaintiffs testified to 
their personal good faith, and gave evidence tending 
to show an agreement that plaintiffs should allow de- 
fendants such damages as it had sustained, and take 
back at their own expense lumber not within the re- 
quirement of the contract, and supply its place with 
other lumber, and that the sum retained was reserved 
asindemnity. There was no question but that all the 
lumber called for by the contract was delivered and 
used for the purpose contemplated. Held, that whether 
there was a waiver of the defective performance of the 
contract was a question of fact, which should have 
been submitted to the jury; and if they answered it 
in the affirmative, the further question of damages in 
behalf of defendant would then arise for their de- 
termination. Second Division, March 21,1890. Parke 
v. Franco-American Trading Co. Opinion by Potter, 
J. Follett, C. J., dissenting. Reversing 44 Hun, 623. 


CoNV EY ANCE—DESCRIPTION—CONSTRUCTION.—(1) In 
ejectment to recover land under water of a part of 
Great South bay of Long Island, defendant claimed 
title under a patent to his ancestor from the governor 
in chief of the province of New York, which recited the 
issuing of a warrant to the surveyor-general of the 
province to survey and lay out several necks and tracts 
of land, beach, bay, etc., situate ou the south side of 
the island formerly called ‘* Long Island;’’ that said ° 
surveyor-general had surveyed and laid out ‘said 
necks and tracts of land, * * * bay, and islands 
within said bay, bounded westward from the main sea 
or ocean,” ete.; aud then granted the * afore-recited 
necks and tracts of land within the respective bounds 
before mentioned, together with the waters, rivers, 
lakes, creeks, harbors, bays, islands, * * * and all 
rights, * * * privileges, * * * and appurten- 
ances whatsoever to the aforesaid necks and tracts of 
lund, bay, beach and islands within said bay.’’ Held, 
that the bay was not described as appurtenant to the 
neck and tracts of land, but was conveyed with all the 
benefits and privileges appertaining thereto. (2) Testi- 
mony that when the survey had been completed and 
embodied in the patent it was read to the town meet- 
ing, and approved, and the town voted ‘to agree and 
acquiesce in the bounds of the patent,’’ and that on the 
faith of these declarations the grantee and his descend- 
ants held undisputed possession of the land for over 
two hundred years, presents all the elements of an equit- 
able estoppel against the town to assert its title to the 
land. It is not necessary, as is claimed in one of the 
briefs submitted to us by the appellant, to constitute 
an equitable estoppel, that there should be a false rep- 
resentation or concealment of material facts. Nor is 
it essential that the party sought to be estopped should 
design to mislead. If his act was voluntary, and cal- 
culated to mislead, and actually has misled, another 
acting in good faith, that is enough. Bank v. Hazard, 
30 N. Y. 226; Continental Nat. Bank v. National 
Bank, 50 id. 575. Nor is it essential that the declara- 
tion of the town as to its title to the land described in 
Smith’s patent should have preceded the date or de- 
livery of the deed. Continental Nat. Bank v. Na- 
tional Bank, supra; Bank v. Keene, 53 Me. 103. If 
those declarations affected the conduct of Smith with 
reference to the land purchased, so that it would be 
unjust or injarious now to those who have succeeded 
him to permit the plaintiff to set up its title contrary to 
the truth of its declaration, it is sufficient. That which 
does not amount to an estoppel at the time the declara- 
tion is made may become such by ratification or ac- 
quiescence. Big. Estop. (5th ed.) 650; Faxton v. Faxon, 
28 Mich. 159. The authorities in this State are all bar- 
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mouious on the subject of estoppel in pais. When a 
party, either by his declarations or conduct has in- 
duced a third person to act in a particular manner, he 
will not afterward be permitted to deny the truth of 
the admission, if the consequence would be to work an 
injury to such third person, or to some one claiming 
under him. Wendell v. Van Rensselaer, 1 Johns. Ch. 
344, 354; Storrs v. Barker, 6 id. 166; Town v. Need- 
ham, 3 Paige, 545; Dezell v. Odell, 3 Hill, 215, also, see 
dissenting opinion of Judge Bronson, approved in Fin- 
negan v. Carraher, 47 N. Y. 500; Brown v. Sprague, 5 
Denio, 545; Plumb v. Insurance Co., 18 N. Y. 393; 
Canal Co. v. Hathaway, 8 Wend. 483; Thompson v. 
Blanchard, 4 N. Y. 303; Continental Nat. Bank v. Na- 
tional Bank, 50 id. 575; Armour v. Railroad Co., 65 id. 
111-122; Rubber Co. v. Rothery, 107 id. 310-316. Nu- 
merous cases where this principle has been applied to 
real estate are collected in Washburn on Real Prop- 
erty (vol. 3, chap. 2, $6), to which reference is made. 
When so applied, it is as effectual as a deed would be 
from the party estopped. The general rule deduced 
from all the authorities is that if one is induced to pur- 
chase land by the acts or representations of another, 
designed to influence his conduct, and creating a 
reasonable belief on his part, under which heacts, that 
he is thereby acquiring a valid title to the same, the 
party who has thus influenced him is estopped from 
setting up his own title existing at the time of the pur- 
chase against that of the purchaser. The various dec- 
larations of the town, through the trustees and the 
town meetings, must be construed as a single repre- 
sentation. They were all in pari materia, and had one 
purpose, viz., to inform Smith that the town made no 
claim to the land he desired to purchase. The “ necks 
and tracts ”’ of land reserved to the crown by the Don- 
gan charter could not be identified, except by a declara- 
tion by the town, or through the medium of some legal 
proceedings against the town. We have the fact that 
when the survey had been completed and embodied in 
the patent it was read to the town meeting, and ap- 
proved, and the town voted “to agree and acquiesce 
in the bounds of the patent.’’ It described particu- 
larly “the bay,” and the patent obligated Smith to 
pay an annual quit-rent to the crown. There can be 
no reasonable doubt that Smith sought and obtained 
the resolutions of the town meetings as muniments of 
his title, and that they were intended by the town to 
be such. They were calculated to, and undoubtedly 
did, influence the purchase; else why was the inquiry 
made and answered? In the most deliberate manner 
possible, the town not only disclaimed ownership, but 
agreed and acquiesced in the purchase, and in the 
boundaries of the land conveyed. I am unable to see 
any distinction to be made between the upland and 
the bay. Both were conveyed by the same instrument 
and the resolution of the town meetings applied as much 
to one as to the other. In reliance upon the declara- 
tion of the town, and on the supposition that he had 
title, Smith entered into possession, and he and his de- 
scendants, on the faith of these declarations, have had 
undisputed possession of the land for nearly two hun- 
dred years. The town cannot now be permitted to 
deny the truth of its declarations, and assert its title 
to the premises in dispute. (3) Evidence of a few reso- 
lutions of the town about one hundred and fifty years 
old, and of afew instances of the townspeople asserting 
aright to fish in the bay, does not show such user 
by the town of the bay as to require the submission to 
the jury of the question whether title was in the town 
by the acquiescence of all parties. Second Division, 
March 11, 1890. Trustees of Brookhaven v. Smith. Opin- 
ion by Brown, J. Affirming 43 Hun, 638. 


DEED—DELIVERY—EVIDENCE.—(1) The production 
of a deed by the grantee from his own custody, ac- 
compauied by proof of declarations by the grantor 


that she intended the grantee to have the 
conveyed thereby, and by evidence that the deed 
drawn by ascrivener pursuant to the grantor’s diree. 
tions, and that after its execution the grantes 
taxes, rented, repaired and exercised control over the 
property, justifies a finding that the deed had been de. 
livered. (2) One claiming title to land under a deed from 
the heirs of a former owner, who had Previously gon. 
veyed the land by an unacknowledged and unattested 
deed, is not a purchaser within the meaning of 1 Re. 
vised Statutes of New York, page 738, section 137, pro- 
viding that a grant of real estate shall not take effect 
as against a “‘ purchaser or incumbrancer” unless the 
execution and delivery of the deed is attested, et, 
March 11, 1890. Strough v. Wilder. Opinion by An. 
drews, J. Affirming 3 N. Y. Supp. 567. 


EXECUTORS—ACCOUNTS OF DECEASED.—Under the 
Code of Civil Procedure of New York, section 266, 
which gives the surrogate power on the death of anex. 
ecutor to compel his executor to account for and de 
liver over any of the trust property which had come 
into decedent’s charge, an executrix of a deceased ex. 
ecutor stands in his place for the purpose of such ae 
counting and delivery. (2) A referee’s report in apm. 
ceeding for settlement of a deceased executor's account 
by his widow and executrix showed that within four 
months before his death he received «# large sum of 
money belonging to the estate, and deposited it in 
bank to his own credit; that no proof was made ofany 
disposition of the money; that his executrix refused 
to produce his bank-book and check-book; and further 
stated, ‘as a conclusion of law,” that the funds should 
be presumed to have come into the hands of his exeeu- 
trix, and found her liable individually and as execu 
trix. Held, that this finding was supported by evi- 
dence, and judgment by the surrogate against her as 
executrix only was error. Feb. 25, 1890. Jn ve Clark. 
Opinion by Finch, J. 


FRAUD—CONVEYANCE—EVIDENCE.—In an action to 
set aside a conveyance as being in fraud of creditors, 
evidence that it was executed after the commence- 
ment of bankruptcy proceedings against the grantor 
is immaterial, as such transfer by the insolvent by way 
of preference to a creditor, though prohibited by the 
bankrupt law, is not illegal under the New York stat- 
utes. March 11, 1890. TZalcott v. Harder. Opinion by 
Peckham, J. Affirming 3 N. Y. Supp. 954. 


INSURANCE — LIFE —APPLICATION —‘“* WouND.”"—In 
an application for insurance, the applicant agreed that 
“any untrue or fraudulent statement by me, or 
* * * any concealment of facts by me, shall forfeit 
and cancel all rights”? under the contract. To the 
question whether he had “received any wound, burt 
or serious bodily injury,’’ he answered: “ No.” Inan 
action on the policy, it appeared that about # year 
prior to the application he had, while fencing, received 
a blow upon his throat by a foil; that in a few seconds 
thereafter he raised a little blood; that the force of 
the blow produced an abrasion, wound or hurt on the 
inside of the windpipe, and that shortly thereafter be 
was confined to his bed for the greater part of three 
days, and during that time was attended by 4 physi- 
cian; and that no evil consequences resulted from the 
injury. Held, that a finding that the injury was “seri- 
ous,” or that it was a “burt” or “ wound,” within 
the meaning of the contract, was not warranted by the 
evidence, and that it was error to dismiss the cot 
plaint. The words “hart” and ‘ wound,” as used in 
the application, mean an injury to the body causing sn 
impairment of health or strength or rendering the pet 
son more liable to contract disease, or less able to Te 
sist its effects. No such consequences followed from 
the hurt sustained by the insured. A cut on the face, 
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flows, though healing in a few days, and leaving no 
evil cousequences, is a hurt or wound, but not within 
the meaning of the contract under consideration. 
Second Division, March 18, 1890. Bancroft v. Home 

Association. Opinion by Follett, C.J. Re- 


yersing 54 N. Y. Super. Ct. 332. 


INSURANCE — LIFE -— PREMIUMS—FORFEITURE.-—Un- 
der Laws of New York, 1876, chapter 341, as amended 
by Laws of 1877, chapter 321, providing that life insur- 
anee policies shall not be declared forfeited by reason 
ofnon-payment of premiums until after thirty days’ 
notice given, and that payment made within the 
thirty days shall be deemed a full compliance with the 
requirements of the policy in respect to the payment 
of premiums, an insurance company is liable on a 

,a premium on which was owing at the time of 
the death of the insured, without payment or tender of 
the premium ; notice of forfeiture under the statute 
not having been given. The purpose of the statute re- 
ferred to was to establish a rule which would preserve 
tothe assured the benefit of premiums paid, and to 
prevent the lapse of policies of life insurance without 
ample notice, and an opportunity to save them from 
forfeiture by payment of premiums due within the 
specified time, and at the same time secure to the com- 
pany, in case it is obliged to pay, the fuil amount of 
the premiums which the policy calls for. When the 
provisions of this statute are adopted in a contract of 
insurance for the purpose of modifying the forfeiture 
clause, and the other strict conditions contained 
therein, then this clause and these conditions shall be 
80 construed as to give to the assured the full benefit 
contemplated, without altering any other provision of 
the policy, if this can be done without violating any rule 
oflaw. When the scope and purpose of the law, as de- 
duced from the decisions of this court, and the courts of 
other States, involving a construction of the same or 
similar statutes, is considered, no good reason is per- 
ceived for interfering with the result in this case in the 
courts below. Phelan v. Insurance Co., 113 N. Y. 147; 
Carter v. Insurance Co., 110 id. 15; Carter v. Insurance 
0o., 127 Mass. 153; Boyd v. Insurance Co., 70 Lowa, 325. 
Feb. 25, 1890. Baxter v. Brooklyn Life Jus. Co. Opin- 
ion by O’Brien, J. Andrews, Earl and Gray, JJ., 
dissenting. Affirming 44 Hun, 184. 


JUDGMENT — RES ADJUDICATA.—A judgment de- 
terming that the property involved belongs to the 
plaintiff is conclusive on a warehouseman with whom 
plaintiff's adversary has stored it, and cannot be con- 
tradicted in an action to recover its possession. Feb. 25, 
1800. Hughes v. United Pipe Lines. Opinion by Earl, 
J. Affirming 46 Hun, 682. 


—— RES ADJUDICATA. — Defendant was elected 
President of plaintiff corporation. At a meet- 
ing of the board of directors at which he and two oth- 
rs were present, resolutions were adopted fixing his 
salary a3 from a certain date; and nine notes there- 
for, payable to his order, were executed in the name 
of plaintiff by its treasurer. Ata subsequent meeting 
resolution was adopted directing the payment to de- 
fendaut of $1,500, the amount of three of the notes. In 
an action to recover this $1,500 so paid, defendant coun- 
ter-claimed for the six remaining notes; and plaintiff 
offered in evidence the judgment-roll in an action 
against it by defendant on these notes in Idaho, in 
which action it was adjudged that the resolutions vot- 
ing defendant a salary were void, and that the notes 
were drawn without authority of plaintiff. Held, that 
it was relevant and conclusive upon the validity of the 
Fesolutions and notes. Second Division, March 21, 1890. 
Allanta Hill Gold Mining & Milling Co. v. Andrews. 
Crinion by Follett, C.J. Affirming 65 N.Y. Super. 





LANDLORD AND TENANT—PAROL LEASE — TENANCY 
AT WILL.—(1) A parol lease for more than one year is 
insufficient to vest any term whatever in the lessee, 
and when he goes into possession under it he becomes 
a tenant at will merely, subject to liability to pay at 
the rate of the stipulated rent, as and foruse and occu- 
pation. Thomas v, Nelson, 69 N. Y. 118. The mere 
fact that a person goes into possession under a lease, 
void because for a longer term than one year, does not 
create a yearly tenancy. If he remains in possession 
with the consent of the Jandlord for more than one 
year, under circumstances permitting the inference of 
his tenancy from year to year, the latter could treat 
him as such, and the tenant could not relieve himself 
from liability for rent up to the end of the current 
year; and the terms of the lease, void as to duration 
of term, would control in respect to the rent. Coudert 
v. Cohn, 118 N. Y. ——. The parol agreement for five 
years was {not effectual to create a tenancy for one 
year. Nor did the mere fact that the plaintiff went 
into possession have that effect. He remained in oc- 
cupation a part of one year only, and the creation of a 
tenancy for a year was dependent upon something 
further. While itis not required that a new contract 
be made in express terms, there must be something 
from which it may be inferred -- something which 
tends to show that it is within the intention of the 
parties. The payment and receipt of an installment 
or aliquot part of the annual rent is evidence of such 
understanding, and goes in support of a yearly ten- 
ancy, and without explanation to the contrary, it is 
controlling evidence for that purpose. Cox v. Bent, 5 
Bing. 185; Bishop v. Howard, 2 Barn. & C. 100; 
Bray thwayte v. Hitchcock, 10 Mees. & W. 494; Mann 
v. Lovejoy, Ryan & M. 355; Thomus v. Packer, i Hurl. 
& N. 672; Doe v. Crago, 6 C. B. 90. While there may 
appear to have been some confusion in the cases in this 
State upon the subject, this doctrine has been more 
recently recognized. Reeder v. Sayre, 70 N. Y. 184; 
Laughran v. Smith, 75 id. 209; Barlow v. Wainwright, 
22 Vt. 88. (2) The promise of the plaintiff to pay one- 
half the rent was made preliminarily to his entry, and 
was part of and not distinguishable from the parol 
agreement with the defendant to occupy for five years, 
and pay one-half the rent for that term. Second Di- 
vision, March 18, 1890. Talamo v. Spitzmiller. Opin- 
ion by Bradley, J. 


MARRIAGE — CONVEYANCES — HUSBAND TO WIFE — 
EVIDENCE.—(1) In an action fora trespass to real es- 
tate, it is error to admit a conveyance of the property, 
and an assignment of the cause of action, to plaintiff 
from his wife, executed and delivered after suit was 
commenced. (2) Prior to the passage of the Laws of 
New York of 1887, chapter 537, removing the disability 
of a husband and wife to convey lands to each other, 
a deed from a husband to his wife did not operate to 
divest his title unless the consideration was such as to 
enable a court of equity to uphold it, and it is there- 
fore incumbent upon a party putting such a deed in 
evidence to go further and show that it was in fact 
given upon such a consideration. (3) A wife however 
can assign to her husband, through the form of a con- 
veyance, a paid-up mortgage. It bas been repeatedly 
held that a husband or wife may assign or transfer 
personal property directly to each other. Armitage v. 
Mace, 96 N. Y. 538; Whiton v. Snyder, 88 id. 299; 
Rawson v. Railroad Co., 48 id. 216; Phillips v. Wooster, 
36 id. 412. (4) In an action for trespass, the defense 
was that plaintiff had no title, and defendant intro- 
duced in evidence a deed from plaintiff and wife to a 
third person. Plaintiff having testified that the deed, 
although absolute in its terms, was in fact a mortgage, 
defendant requested the court to instruct that they 
were not bound to believe plaintiff's statements, be- 
cause he was an interested witness. Held, that it was 
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prejudicial error to refuse to charge. (5) Plaintiff in- 
troduced a deed from the third person to plaintiff's 
wife, and also a deed from the wife to plaintiff, claim- 
ing that the original conveyance was intended as a 
mortgage, and that the conveyance back to plaintiff's 
wife, and her conveyance to plaintiff, operated to re- 
instate title in plaintiff. Held, that it was error to re- 
fuse to charge that if the original conveyance to the 
third person and the conveyance back to the wife were 
intended to pass the title to the wife, the verdict 
should be for defendant. Munoz v. Wilson, 111 N. Y. 
295; Sipple v. State, 99 id. 287; Wohlfahrt v. Beckert, 
92 id. 490; Gildersleeve v. Landon, 73 id. 609; Kava- 
naugh v. Wilson, 70 id. 177; Elwood v. Telegraph Co., 
45 id. 553. (6) In an action for trespass a motion to dis- 
miss the complaint upon the ground that plaintiff had 
not made out a cause of action is too general to raise 
the question, that as plaintiff was not in actual occu- 
pancy of the premises, he could not maintain the ac- 
tion. March 11, 1890. Dean v. Metropolitan Elevated 
Ry. Co. Opinion by O’Brien, J. Reversing 3 N. Y. 
Supp. 948. 


MoORrTGAGE—FORECLOSURE—REDEMPTION.—The com- 
plaint in an action by the receiver of a manufacturing 
company alleged, in substance, the appointment of 
plaintiff as receiver, the execution of a mortgage of its 
buildings, machinery and fixtures by the company to 
defendants; that, upon default in its payment, de- 
fendants took actual possession of the property, and 
caused a sale to be made thereof at auction, at which 
they bid in the same for $1,000; that all the property 
was sold in bulk, when it was not present or visible to 
the persons attending the sale, and in the absence of 
any of the officers of the company; that defendants 
subsequently sold about $15,000 worth of the property, 
and retained the balance; and that the value of the 
property was $60,000, and the indebtedness to defend- 
ants not to exceed $20,000. Held, that the facts alleged 
were sufficient to show in plaintiffa right of redemp- 
tion from the mortgage, and for an accounting, and 
that it was not necessary for plaintiff, before com- 
mencement of the action, to tender or offer to pay the 
balance due upon the mortgage, or to offer in his com- 
plaint to pay the amount which should be found due. 
There are undoubtedly authorities laying down the 
rule, in general terms, that before an action to redeem 
from a mortgage can be maintained, the mortgagor 
must either tender the amount due upon the mortgage, 
or offer to pay the amount duein hiscomplaint. But it 
has never been so decided in this court, and we think 
it is now the settled law in this State, under our pres- 
ent system of pleadings, that the allegation of such a 
tender or offer is unnecessary. It certainly is not 
necessary to allege that a tender or offer to pay the 
amount due upon the mortgage was made before the 
commencement of the action, and an offer in the com- 
plaint is, at most, a technical matter, serving no sub- 
stantial purpose, because, in the judgment given in 
such action, the court always provides that redemp- 
tion can only be had upon payment of the amount 
found due. The tender and offer are important only 
as they have bearing upon the question of costs. The 
mortgagor's right of redemption is not dependent upon 
his offer or tender of payment. It exists independ- 
ently thereof, and antecedently thereto. The tender 
or offer is not needed to put the mortgagee in default ; 
and, if made, no relief can be based thereon, as the 
rights of the parties are not changed thereby, and, in- 
dependently thereof, are always taken care of and 
reguiated in the judgment. Payment upon redemp- 
tion, and as a condition of redemption, can be enforced 
in the action; and a dismissal of the complaint, in such 
an action, on default of payment under the judgment, 
asa condition of redemption, operates as a foreclosure: 
Bishop of Wiuchester v. Paine, 11 Ves. 194; Quin v. 





— 4 ee 
Brittain, Hoff. Ch. 353; Beach v. Cooke, 28 N, y, mp. 


Miner v. Beekman, 11 Abb. Pr. (N. 8.) yg - 
March 11, 1890. Casserly v. Witherbee. Opinion by 
Earl, J. Reversing 3 N. Y. Supp. 951. 


NEGLIGENCE — DEFECTIVE CAR — EVIDENCE.—Tegtj. 
mony that the brake-shoes of a freight-car, which had 
been blown from the sidings onto the main track, 
were ouly half an inch thick, having worn away an 
inch and a half, does not alone justify a finding that 
defendant had negligently omitted to furnish a suit- 
able brake, it being unimportant whether the shoes 
were worn or unworn, if they still grasped. the wheels 
effectively. Second Division, March 11, 1890. Smith 
v. New York Cent. & H. R. R. Co. Opinion by Parker, 
J. Reversing 45 Hun, 588. 


Ov FICER—POLICE—INTOX!ICATION.—Dismiasal of an 
officer by the police commissioners on a charge of 
“conduct unbecoming an officer,” the specification 
being intoxication while on duty, will be reversed, 
where the officer has served on the force for fifteen 
years, with an excellent reputation, and without havy- 
ing drunk intoxicating liquor, and the intoxication 
complained of was produced by his having taken brandy 
and peppermint, as a medicine to palliate suffering, 
after being engaged for five days in a struggle with 
strikers who were striving, often with violence, to 
prevent the running of street cars. The General Term, 
with undisguised reluctance, affirmed the order upon 
the authority of our decision in People v. French, 110 
N. Y. 494. I think that they misapprehended its scope 
and meaning, and viewed it as estabiishing a rigid and 
arbitrary rule which left the action of the police com- 
missioners practically without restraint. To that de 
cision we shall steadily adhere. Its conclusion we do 
not desire to change; and its doctrine, which we then 
approved, seems to us still entirely correct and sound. 
That doctrine was that where there was any evidence 
of the offense charged, or the facts admitted of an in- 
ference of guilt, we should follow the conclusion of the 
commissioners, in view of their peculiar responsibili- 
ties, and their larger opportunities of arriving accu- 
rately at thetruth. Upon the facts in that case, an 
inference of guilt, of 1 breach of discipline, and con 
scious and voluntary violation of the rules, was not 
only possible, but entirely natural and just. The proof 
showed that the officer was so badly intoxicated, 80 
utterly under the influence of liquor, as to throw grave 
doubt upon his statement that his condition was due 
to the single drink of brandy and peppermint given 
him by a third person, and to indicate that the sick- 
ness of which he then complained was a pretense to 
hide an existing intoxication. Conscious of the lame 
ness of that explanation, the relator, in that case, 
claimed that he had previously taken two doses of 
bromide of potassium and ammonia; but evidence 
was given showing that the consequent medicinal éf- 
fect would not explain, or help to explain, the condi- 
tion of gross and palpable intoxication which existed. 
On such a state of facts, the excuse of sickness, and of 
brandy taken as a medicine — always suspicious and 
doubtful, unless under the clearest and strongest 
proof—became little more than a pretense. The infer- 
ence of guilt was at least a possible one, and we de- 
clined to interfere with it. And so in this case, ifs 
similar inference is at all possible—if a reasonable man 
can reasonably infer a conscious breach of discipline 
or violation of rule from any or all the facts—then we 
must hold the conviction to have been justified; but 
if such an inference is not possible — if there is no 
shadow of justification for it—the case presents a pare 
question of law, a judgment rendered without any 
evidence to support it, which always requires at our 
hands a reversal. March 11, 1890. People, ex rel. Hogan, 
v. French. Opinion by Finch, J. Ruger, C. J. 
Gray, J., dissenting. Reversing 7 N. Y. Supp. 460. 
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OFFICER—POLICE — INTOXICATION — CERTIORARI. — 
(1) The dismissal from the police force of an officer for 
intoxication will be sustained where it appears that 
the intoxication was caused by his taking two doses of 
brandy as a medicine, without any reason to suppose 
that it would be good for him, although he has served 
on the force for eighteen years with a good reputation, 
(2) On certiorari to review the dismissal of a police 
officer the Supreme Court has the same jurisdiction to 
reverse the determination of the commissioners that 
it has to set aside the verdict of a jury as against the 
weight of the evidence, under the Code of Civil Pro- 
cedure of New York, section 2140, giving the court 
power to inquire as to whether there was competent 
proof, aud to weigh its preponderance. March 11, 1890. 
People, ex rel. McAleer, v. French. Opinion by Earl, 
J. O'Brien, J., dissenting. Affirming 6 N. Y. Supp. 213. 


PLEADING—INTERPLEADER—PROCEDURE.—(1) It is 
a conclusive answer to a contention that a bill of inter- 
pleader is unnecessary that the courts have rendered 
conflicting decisions upou the claims of the defendants. 
(2) That the adverse title of the claimants are both de- 
rived from acommon source is sufficient to authorize 
an interpleader. (3) Testimony that plaintiff's offer to 
pay money over upon being indemnified was refused 
by both parties, taken in connection with his affidavit 
that the action was brought without collusion with 
either defendant, or with any person “ii their behalf,” 
justifies a finding that plaintiff acted in good faith. 
(4) If either defendant desires that the complaint be 
made more definite and certain in respect to his claim, 
his remedy is by motion, under the Code of Civil Pro- 
cedure of New York, section 546. Second Division, 
March 11, 1890. Crane v. McDonald. Opinion by 
Vann, J. Affirming 41 Hun, 640. 


RAILROADS — FENCES — PERSONAL INJURIES.—The 
provision that railroad companies shall fence their 
tracks, and be liable for injuries to live stock upon 
failure to do so (Gen. R. Act N. Y., 1850, § 44), is for 
the protection of persons on the trains, as well as ani- 
mals on the track; and a railroad company is liable to 
a brakeman injured through a collision of his train 
with a horse that had come upon the track through a 
defect in the fence. The sole consequence of an omis- 
sion of the statutory duty is not specified, and was not 
intended to be specified, in the statute. Responsibility 
for injuries to animals was specially imposed, because 
in most cases there would, independently of tbe stat- 
ute, have been no such responsibility, as at common 
law the owner of animals was bound to restrain them; 
and, if they trespassed upon a railroad, there was no 
liability for their destruction, unless it was willfully or 
intentionally caused. We are therefore of the opinion 
that the railroad company was responsible to the plain- 
tiff for the injuries which he received, without any 
fault on his part; and for this conclusion there is 
much authority in judicial utterances to be found in 
the books. Corwin v. Railroad Co., 13 N. Y. 42; Jet- 
ter v. Railroad Co., *41 id. 162; Staats v. Railroad Co., 
*42 id. 196; Brown v. Railroad Co., 34 id. 404; Shepard 
V. Railroad Co., 35 id. 641; Purdy v. Railroad Co., 61 
id. 353; Jones v. Seligman, 81 id. 190; Graham v. Ca- 
nal Co., 46 Hun, 386. The case of Langlois v. Railroad 
Co., 19 Barb. 364, so far as it holds a different doctrine, 
does not meet with our approval. Feb. 25, 1890. Done- 
gan v. Erhardt. Opinion by Earl, J. Reversing 3 N. 
Y. Supp. 820. 


———_>___— 


THE DEADLY YEW. 
Crowhurst v. Amersham Burial Board (4 Exch. Div. 5). 


[A cemetery association planted yew-trees, knowing them 
to be noxious to horses, on its own land, so near that of a 





neighbor that the branches projected over his ground. The 





neighbor's horse at large in the field cropped the yew leaves 
and died therefrom. Held, that the association was liable.] 


The legal wind is tempered to the beast, 
Which, like its epicurean owner, man, 
Knows not discretion at a tempting feast, 
But ever since with apples he began, 
Has been inclined to stuff himself with food 
More than was needful for his highest good. 
A cow may masticate a fence of wire, (1) 
Or swallow brine in city street exposed, (2) 
On copper clasps concealed in meal expire, (3) 
Or paint in hay on customer imposed; (4) 
Such negligences of the stupid brute 
Law to proprietors doth not impute. 
Also a horse on corn galore may dine, (5) 
Or dog may trespass for strong-smelling meat; (6) 
But lawyers somewhere ought to draw a line, 
Lest leniency should common right defeat; 
So at rat-poison in a druggist’s shop, (7) 
And maple-syrup in the woods we stop. (8) 
Having of late discoursed upon a ram, 
I now must tell about a deadly yew 
Which grew in burial-ground of Amersham, 
And nourished there by constant rain and dew, 
Shot o’er a neighbor's fence four feet away 
From where its stock projected from the clay. 
Now shooting was the yew’'s time-honored use, 
For of its wood the ancient bows were made, 
Which when the English peasantry did choose 
Caused even mailed knights to be afraid ; 
Deadly to horse its arrows were, and sure 
On fields of Crecy and of Agincourt. 
Whether they set the yew in burial-ground 
Because ’twas fatal on the battle-plain, 
Or fashioned it in bows because ’twas found 
In cemeteries ; I’ve inquired in vain; 
But Britons ne’er would willingly be laid 
To final rest save in the yew-tree’s shade. 
The plaintiff Crowhurst leased the adjoining land 
For pasture of his horse, which, there released 
From hard restraint of his task-master’s hand, 
Could wander at his own sweet will, and feast 
Upon the juicy grass, and kick and roll 
In verdant hollow or on swelling kuoll. 
What sort of horse he was I do not know,— 
Whether for coach or omnibus or van, 
Or doomed sedate to walk in Rotten Row, 
And groan beneath the weight of maid or man; 
But certainly a ‘**cob’’ he was not born, 
To be thus cruelly deprived of corn. 
Some speak of common wisdom as ‘*‘ horse-sense,”’ 
And others say, * as ignorant as a horse; ”’ 
But on this point this case is evidence 
Of equine ignorance, of striking force; 
For when this horse did these yew-limbs perceive, 
He cropped, stretched out his limbs, and took his leave. 
The cemetery people knew the yew 
Was planted very near the boundary wall, 
But as to how its trunk and branches grew 
The pasture-hirer did not know at all, 
Nor was he bound to go about to see 
If ‘twas a wholesome or a dangerous tree. 
He might have clipped it, the defendant said, 
Or kept his horse safe tethered to a stake; 
But_grave Chief Baron Kelly shook his head, 
And said the plaintiff was not bound to make 
Himself defendant’s gardener, nor to be 
Assured his horse was hitched to whiffletree 
So peace to all poor hungry horses’ manes! 
Cases like this are found how very few-oh! 
And so I’ve taken quite unusual pains 
To point the principle sick-yew-tree-chew-oh ! 
(Pray do not think I made this last sad pun; 
It’s worse than any I have ever done.) 


(1) Firth v. Bowling Iron Works Co., 3 C. P. Div. 254; 8. C., 
30 Moak Eng. Rep. 146; 18 Alb. L. J. 16. 

(2) Henryv. Dennis, 93 Ind. 452; S. C., 47 Am. Rep. 378. 
(3) Lukens v. Freiund, 27 Kans. 664; 8. C., 41 Am. Rep. 429 
(4) French v. Vining, 102 Mass. 132; S. C.,8 Am. Rep. 440. 
(5) Dennis v. Hyck, 48 Mich, 620; S. C., 42 Am. Rep. 479, 
(6) Townsend v. Watthen, 9 East, 277. 
(7) Stanfeld v. Bolling, 22 L. T. Rep. (N. 8.) 709. 
(8) Bush v. Brainard, 1 Cow. 78. 

—Irving Browne, in The Green Bag. 
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COURT OF APPEALS DEVUISIUNS. 
1 tae following decisions were handed down Fri 
day, May 9, 1890: 


FIRST DIVISION. 

Order affirmed with costs—In re John O'Byrne; In 
re judicial settlement of George W. Berger, etc., trus- 
tee; People v. E. Remington & Sons (In re proof of 
claim of Oneida National Bank); People v. E. Rem- 
ington & Sons (In re Thomas Ringwood et al.); People, 
ex rel. Myron Allen, v. James J. Martin et al., Police 
Commissioners; People, ex rel. Frederick Heffernan, 
appellant, v. John McClave et al., commissioners; Sa- 
ratoga Gas and Electric Co., respondent, v. Rowland 
N. Hazard; Walter Weston et al., respondent, v. James 
R. Watts; People, ex rel. Dilworth Choate, appellant, 
v. George C. Barrett, justice, etc.; In re application of 
Niagara Falls Railway Company to acquire title to 
real estate, etc.; People, ex rel. John Parr, appellant, 
v. Margaret 38. Parr.—Judgment of General Term re- 
versed with costs in that court and in this and judg- 
ment of Special Term affirmed—Robert M. Clare, sur- 
viving partner, appellant, v. Samuel Lockwood et al. 
—Judgment affirmed with costs—Mutual Life Insur- 
ance Company of New York, respondent, v. Edwin B. 
Woods; Edwin M. Millard, appellant, v. New York 
Harbor Towboat Company; State Bank of Camden, 
N. J., respondent, v. George H. Richardson; John 
Franklin, respondent, v. Forty-second street and 
Grand Street Ferry Railroad Company; New York 
Smelting and Refining Company, appellant, v. George 
Lieb; Orlando B. Hastings et al., appellants, v. Giles 
Lithographic Company; Wellington Porter, appellant, 
v. Union Blue Stone Company, ete.; Ellen Horgan, 
executrix, appellant, v. Samuel Riker et al.— Appeal 
dismissed with costs—United States Life Insurance 
Company of New York, appellant, v. George W. Poil- 
lon et al.—Judgment reversed and defendant dis- 
charged—People, respondent, v. William Henry Hazen- 

The court then adjourned to meet June 2 at Sara- 
toga Springs. 


——_>___—_- 


NEW BOOKS AND NEW EDITIONS. 


Wess on Recorp oF TITLE. 

This volume, written by Britain R. Webb, and pub- 
lished by the Gilbert Book Company of St. Louis, 
covers both real and personal property, and gives the 
statutory provisions of the several States, and forms 
of acknowledgment. It expands the treatment of an 
important branch of the law, and assuming its accu- 
racy it must be a valuable assistant. 


Fuint ON TRUSTS AND TRUSTEES. 

This is a number of the “‘ pony series,’’ compiled by 
James H. Flint, and published by Baucroft-Whitney 
Company of San Francisco. It states the substance of 
a great number of cases, English and American, very 
succinctly and intelligently. A vast amount of labor 
has been bestowed here on a very important subject, 
and it cannot safely be ignored. 


RuMSEY’S PRACTICE. 

This work, in three large and handsome volumes, 
published by Banks & Brothers of this city, and writ- 
ten by Justice William Rumsey of the Supreme Court, 
professes to cover the subject of practice in actions 
and special proceedings in the courts of record in this 
State under the Code of Civil Procedure. It is the 
latest work on practice and the only complete work on 
practice under our code. This fact alone would give it 
special importance. It appears to be a well-arranged, 
comprehensive and practical digest of the decisions. It 
has all necessary tables and an index of one hundred 
and fifty pages. It cannot fail to be very useful. 








NOTES. 
UR estimable neighbor, the Albany Times, seemed 
in a figurative mood the other evening, when itr. 
ported Judge Arnoux as having assured the Senate ju- 
diciary committee that there were once seven hundred 
capital offenses in England. The same issue stated that 
Hanlan rowed a mile in 1}¢ minutes. Figures cay lie, 
it seems. 


Among the new copartnerships that came into exist. 
ence on May 1 is the law firm of Cowen, Dickerson, 
Nicoll & Brown, which has been formed by Beck 
Cowen, Edward N. Dickerson, De Lancey Nicoll and 
Edwin H. Brown. Mr. Cowen, who has been associa. 
ted with Matthew Hale in the practice of law at AL 
bany, has been concerned in all the great litigations in 
the northern part of the State, and for the last seven 
or eight years has argued more cases in the Court of 
Appeals than any other lawyer.—-New York Times, 


Counsellor Choate has stood well in this community 
for a number of years, but he seems to have tiptoed on 
the highest round of the ladder of rhetoric if a deserip- 
tion of his quiet u.nd extremely interesting argument 
before the McCalla court-martial is correctly photo 
graphed in this sentence from a morning contemporary: 
“Tn a masterly argument, replete with well-rounded 
periods and occasional outbursts of elements, Lawyer 
Ch ate closed the case yesterday!’’-— New York 
Press. That writer must have had Mr. Dana in his 
mind. 


13 Lincoln’s [nn Fields will repay a visit any Tues- 
day, Wednesday, Thursday or Saturday, between ten 
and five; for itisthere that Sir John Soane’s collee- 
tion of pictures, statuary and curiosities is housed for 
the benefit of the public pursuant to 3 Geo. IV, chap. 
4. The pictures include two early Turners, the cele- 
brated ‘‘ Rake’s Progress” of Hogarth (bought by Sir 
John at Garrick’s sale), and Reynolds’ ‘ Snake in the 
Grass,”’ and there is no need of a catalogue. Sir Jobn, 
it will be remembered, was the architect of the build- 
ings used as courts of common Jaw from 1820 until the 
opening of the royal courts of justice. He wasa very 
independent man, and was dismissed from a post at 
the Royal Academy for criticising contemporary 
academicians, but sadly failed to appreciate independ- 
ence in others, as is shown by his having cut off his 
son witha shilling for criticising his works. A portrait 
of that poor young man, looking amiability itself, can 
be seen at the museum. He died a pensioner on the 
civil list. There are also many portraits of Sir John 
himself by Lawrence and others. The museum is, we 
believe, rarely visited except by Americans.— London 
Law Journal. 





COMMISSION TO REVISE ARTICLE SIXTH 
OF THE CONSTITUTION. 
HE New York State Bar Association bill, providing 
for a Constitutional Commission to revise the 
Sixth Article of the present State Constitution re 
lative to the Judiciary and the Courts having become 
a law, arrangements will be made to furnish members 
of the Association with a report of the proceedings of 
the Commission as they take place, during the session 
of that body. : 
After the adjournment a volume containing all the 
proceedings of the Commission, to be published by the 
Association, will be sent to each member. 


L. B. Proctor, 
Secretary- 
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HE pending controversy between Mr. Dana, of 
the Sun, and Mr. Cleveland, a lawyer of the 
city of New York, would have no interest for us 
were it not for the fact that it illustrates very forci- 
bly what the community might expect if the news- 
paper people should succeed in their attempts, in 
this and other States, at larger license for libel. It 
constitutes one of the most dangerous phases and 
one of the most disgusting examples of that modern 
personal journalism which is a stigma upon our 
country, and in the long run will incite to violence 
and homicide. Even now we should tremble for 
the consequences if Mr. Cleveland should run 
against Mr. Dana. The editor is unlike Julius 
Cesar in one respect, at least—he distrusts fat 
men; he seems to prefer ‘‘the lean and hungry 
Cassius.” He first exhibited this animosity toward 
General Hancock, a citizen who was fully as useful 
and honorable to the republic as the editor of the 
Sun, by sneering at him as ‘‘ a good man who weighs 
two hundred and fifty pounds.” Now he comes 
down on Mr. Cleveland, and circulates the rumor 
that he is growing stout at the rate of twenty-five 
pounds a month. One would suppose that he would 
be grateful to Mr. Cleveland for having advertised 
his Cyclopedia so extensively and effectively by 
quotations from it in his speeches on his magisterial 
progress in the West and South. Ilow much Mr. 
Cleveland weighs, or is likely to weigh, is of very 
small interest to society, and is not a legitimate 
topic of journalism. But a newspaper reporter sees 
in the situation an opportunity for a sensation, goes 
to Mr. Cleveland, tells him what Mr. Dana has pub- 
lished — which it seems he otherwise might never 
have heard—and thereupon Mr. Cleveland very 
naturally and excusably waxes angry, and very nat- 
tally but inexcusably waxes profane and abusive of 
Mr. Dana. So far there is no public harm done, but 
atthis point the reporter indefensibly prints, not 
only what Mr. Cleveland authorized him to publish, 
but much of the other matter. Thereupon Mr. 
Dana very naturally gets angry and very inexcusably 
makes other comments on Mr. Cleveland’s personal 
appearance —a very gross, vulgar and outrageous 
personal attack, we must say, and a disgrace to Mr. 
Dana and his journal. The reporter’s ungrateful 
Principal, the World, “ bounces” the reporter, hav- 
ing reaped the advantage of the sensation, and 
seeking to earn a little reputation for decency and 
fairness, Now the reporter is posing as a martyr, 
and the other newspapers are upholding his con- 
duct, apparently quite insensible to the fact, that 
even if he told the truth in his report, he acted like 
cad in telling it, and his newspaper was guilty of 
4 gross and wanton libel in publishing it. The 
Vor. 41— No. 21. 





fault is wholly in the reporter and in the modern 


practice of journalism and “interviewing.” Per- 
sonal quarrels between citizens, no matter how dis- 
tinguished the actors, are not proper items of news, 
although it must be conceded that they do sell the 
newspapers. It is not a profitable or edifying spec- 
tacle to see an ex-president of the United States 
and a distinguished scholar and editor making faces 
at one another and calling one another names, like 
fish-wives, school-boys or clowns in a circus. It has 
a tendency to make the community believe that 
what each says of the other may be true, and this is 
disheartening and demoralizing. So we have no 
admiration for Mr. Crawford, the truthful reporter, 
impertinent intermeddler and mischievous tale- 
bearer. He was engaged in dirty business, and if 
in washing its hands of him the World had alto- 
gether purified itself we should rejoice. But we 
fear it will continue to be a scandal-loving World, 
and that the Sun will continue to be eclipsed by 
the hated shadow of the Fat Man. 


Mr. Hitt exaggerated when he declared in the 
Assembly that the only persons in favor of the inflic- 
tion of capital punishment are the prosecuting at- 
torneys and the clergymen. Taking these classes as 
types, there is much truth however in his declara- 
tion. Ministers of public justice and ministers of 
spiritual consolation may stand as representatives of 
those who are brought into closest contact with the 
criminal classes and of the religious part of the 
community, and it is probably true that a majority 
of these are in favor of capital punishment. But 
Mr. Hitt omitted tv mention a very large and influ- 
ential class who are almost unanimously of the same 
opinion, namely, the newspaper people. They want 
to report executions because no issue of a newspaper 
sells so largely as one containing an account of the 
choking to death of a human being at the hands of 
justice, unless perhaps one containing an account of 
a prize-fight. It is because newspaper reports of 
executions under the new law are forbidden, and 
not from motives of humanity, that the newspapers 
rail so loudly against the law. Meanwhile the only: 
pretext on which capital punishment can be justi- 
fied, its pretended deterrent effect, is significantly 
illustrated by the fact that for about a week or ten 
days past there has been a murder nearly every day 
in this State. One or two came off while clergymen 
were urging this argument to the Senate Judiciary 
Committee. We call attention on this point to the 
following table of murders and executions in this 
country during the last six years, which we find in 


a recent newspaper: 
Legal Lynch- 
Murders, executions. _ings. 





3,577 103 219 
1,808 108 181 
1,499 83 138 
2,335 79 123 
2, 184 87 144 
3,567 98 1% 
14,770 558 975 





| 


If this 1s correct, it shows the shallowness of the 
pretense about the deterrent effect, and also the 
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difficulty of enforcing the extreme penalty... Only 
about one hanging to ten murders, and only about 
one legal hanging to twenty-five murders! 


It was our impression that the governor’s power 
to pardon could not be restricted except by a con- 
stitutional amendment, but we were assured by 
Gen. Curtis that it was thought differently in the 
attorney-general’s office, and that, as we said, a bill 
was in preparation to restrict the power. Our im- 
pression was probably correct, and it is probable 
that the bill has been abandoned. Capital punish- 
ment ought not to be abolished without abolishing 
the power to pardon persons convicted of murder, 
except in cases where their innocence is demon- 
strated, and the mode of demonstration could be 
pointed out either by the constitutional amendment 
or by legislative enactment. Such an amendment 
would be discreet, even as the law now stands, and 
perhaps it would be well to take away the power of 
commutation. Nobody would be more thankful for 
this than the governor, who would then be relieved 
from a very irksome responsibility. Whatever the 
law may be, we are in favor of executing it with 
certainty and promptness, and without any hope of 
escape to the offender. 


The State Commission in Lunacy have devised 
excellent blank forms of medical certificate of lunacy 
and judges’ certificate of the qualifications of the 
medical examiners in lunacy, which are to be de- 
posited with the commission, the county clerks, 
superintendents of the poor and superintendents of 
asylums and hospitals for the insane throughout the 
State. This has been much needed, for there has 
been great irregularity and laxity and a lack of uni- 
formity in the practice. Quacks and students have 
been certified as examiners, and opinions and con- 
clusions instead of facts have been furnished by the 
examiners to a large extent. Nothing is more im- 
portant to the liberty of citizens than a faithful and 
intelligent compliance with the laws in this respect. 
Few ministerial bodies in this State have ever ex- 
hibited so much foresight and discretion as the 
present commission in lunacy. They deserve es- 
pecial praise for having uprooted the wretched sys- 
tem of county care for the insane. 


The commission appointed by Governor Hill to 
consider the subject of a National law of marriage 
and divorce would do well to ascertain whether it 
is true that marriages in state circles in this coun- 
try are really subject to the governor’s approval and 
liable to be set aside at the dictation of foreign 
powers. We are led to make this suggestion by the 
following head-lines at the top of a column in a re- 
cent issue of the Troy Times: ‘‘A Marriage Cere- 
mony — Damrosch-Blaine — Signed by the Gover- 
nor — Dissolved by Boulanger.” 


It would be well for Mr. Anthony Comstock to 
bend his attention to a matter which is making a 








—————— ee 
great deal of disturbance in artistic circles jp the 
city of New York — the proposal to have men and 
women together study from naked human models, 
It has always seemed to us disgusting that it should 
be deemed necessary in this age to have naked 
women pose before men alone, but the proposal to 
have them do it before spectators of both sexes to. 
gether seems to us to involve a very harmful and 
unnecessary degree of nastiness. It seems tousthat 
the world does not need and is not benefited by the 
display of the undraped human form, especially the 
female form, in colors or canvas, and that draped 
statuary is far nobler than undraped. As to the 
latter, the artists tell us that it is necessary tomould 
the figure first, and to put the clothes on afterward, 
If so, probably society could get along very well 
with what has descended to us from the ancient 
times. The French modern scliool seems to revelin 
naked women. Whether on canvas or in marble, it 
may well be doubted that such art does any good. 
It might be tolerated if it acted as an, efficient 
warning to women to reform their dress, but it does 
not. Women regard the natural human form divine 
as ‘‘horrid” and vulgar— not genteel. A cele- 
brated sculptor tells us that it requires thirty or 
forty women to furnish sufficient models for one 
full-length statue. The women derive no hygienic 
lesson from art — they go on just the same, lacing 
their waists, cramping their toes and hands, elevat- 
ing their heels, straining or cutting or changing the 
color of their hair, putting camel-humps on their 
backs and lumps on their shoulders — exaggerating, 
disguising, deforming, displacing every organ of 
their bodies, and entailing pain on themselves and 
misery on their children, and an artist ridicules 
their appearance. How they would look as statues 
or nude on canvas! It would be better to leave the 
few women who remain as God made them, draped 
in sacredness and modesty. At all events, the pro- 
posal to have them uncover themselves before a pro- 
miscuous audience of men and women, to be delib- 
erately copied, is abhorrent to a proper sense of 
decorum, We should think that a modest man 
would blush to find himself in such an assembly, to 
say nothing of modest women — but there is no ac- 
counting for the pot-boiling necessities of modern 
art. This is an age of Peeping Toms in art and 
Doubting Thomases in religion. 


If A. makes artificial teeth for Mrs. B., 
And B., well knowing it, does not forbid the set, 
As matter of estoppel, it is plain to see, 
It “does not lie in his mouth ” to deny the debt. 
[Gilman v. Andrus, 28 Vt. 1.) 


——___—_ 


NOTES OF CASES. 
[* Higgins v. Minagham, Supreme Court of Wis- 
consin, March 18, 1890, an action for damages 
for a gunshot wound inflicted on plaintiffs son, de- 
fendant admitted the shooting, but the evidence #% 
to justification was conflicting. Defendant test a 
that several armed persons came to his house late 
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night on three different occasions, and fired their 
guns at his gate-post, sang obscene songs, and ap- 

ied vile epithets to him in the hearing of his wife 
and five daughters; that his wife became pale and 
trembled with fear, and his little girl cried in a 
frenzy of excitement; that they threw a missile 
against his house; that he fired first to frighten 
them away, and that the second shot, which took 
effect, was fired at the crowd, but not until he was 
satisfied they intended to shoot him, as they were 
loading their guns. Plaintiff's son was in the 
crowd, armed with a revolver. Held, that the re- 
fusal to leave the question of justification to 
the jury was error. The court said: ‘*On 
this evidence, we think the jury might well 
have found that the defendant was justified in doing 
ashe did. This may have been called a ‘charivari,’ 
but it was to all intents and purposes a riot, partici- 
pated in by a very large number of desperate and 
evil-minded persons armed with guns. It was per- 
sistent in molesting the defendant’s home and family, 
night after night, and late at night, with increasing 
disturbance and threats of shooting and personal 
violence, interspersed with obscenity and ribald 
songs, in the hearing of the defendant’s wife and 
his five young daughters. They may not have, 
yet, committed any personal violence upon the 
defendant or his family. But the effect of fear and 
fright might have been as serious and as harmful. 
The defendant might have reasonably apprehended 
that, at any moment, they would resort to personal 
violence, perhaps of the most shocking character. 
Who can fix limits to the conduct, excesses and 
depredations of such a riotous crowd of bad men ? 
How long should the defendant bear, without 
resistance, the repetitions of this riot, night after 
night? What shall he do? He is alone, and 
unable to cope with such a desperate and 
armed body of rioters. When may he arm 
himself and defend his family and his prop- 
erty from such continued outrages and assault? 
They had threatened to shoot him. Who can say 
that his life was not in danger? As a father, he 
was charged with the protection of that which was 
dearer than life. What devilish insane idea might 
strike such a lawless horde of miscreants no one 
could tell. Such a riot is pregnant with manifold 
dangers, It must be suppressed either by the con- 
stituted authorities or by armed personal resistance. 
Even a homicide is justifiable when committed by 
any person while resisting any attempt to commit 
any felony upon him, or upon his dwelling-house, or 
in the lawful defense of his person, or of his wife 
and children, when there shall be reasonable ground 
to apprehend a design to do some great personal in- 
jury, and there shall be reasonable cause for believ- 
ing that there is imminent danger of such design 
being accomplished. Sec. 4366, R. 8. ‘The de- 
fendant was justifiable in acting for his defense, ac- 
cording to the circumstances as they appeared to 
him.’ Patten v. People, 18 Mich. 333.° In that case 
it was & similar riot, and the mother was injured by 
fright. ‘ Riots are often productive of the most se- 








Mlous crimes, and as it is the duty of a private citi- 








zen to interfere for the suppression of nots, so if a 
riot can only be apparently suppressed by the tak- 
ing of life, taking of life, even by a private citizen, 
will, under such circumstances, be excusable.’ 1 
Whart. Crim. Law, § 499; Pond v. People, 8 Mich. 
150. ‘Citizens may of their own authority lawfully 
endeavor to suppress the riot, and for that purpose 
even arm themselves; and whatever is honestly done 
by them, in the execution of that object, will be 
supported and justified by the common law.’ 2 
Whart. Crim. Law, § 1555, and note 1. ‘It was the 
defendant’s right to have had the question of his 
justification submitted to the jury.’ State v. Adams 
(Iowa), 43 N. W. Rep. 194. That case was also of 
a similar riot, and life was taken. ‘ When one has 
used a certain degree of force in order to protect 
his property, it is not matter of law for the court, 
but matter of fact for the jury, to decide whether 
that degree of force was necessary, and therefore 
justifiable.’ State v. Clements, 32 Me. 279. Many 
other cases of similar import may be found in the 
very able brief of the defendant’s counsel. This case 
is of very grave importance, and the law should be 
well understood in respect to such riotous outrages 
upon peaceful and unoffending citizens, and their 
families and property, at midnight, and as to what 
they may do in their defense. It is time that such 
riots, and all riots, should cease within this State. 
There is nothing more dangerous and menacing to 
the peace and good order of society and destructive 
of all private rights. They ought not at least to be 
encouraged by any fine-spun and hair-splitting the- 
ory or dogmatical judgment, made applicable to all 
cases alike, as to just what the beleaguered and 
outraged private citizen may not do to defend him- 
self, his family and property, against them.” 


In Hines v. Commonwealth, Court of Appeals of 
Kentucky, March 20, 1890, it was held that where a 
dying declaration was made and reduced to writing 
and sworn to by the declarant, but the accused pro- 
cures the rejection of the writing, he cannot object 
to oral testimony detailing what the deceased then 
said, provided it be shown that the statements 
were made under conditions rendering them admis- 
sible as a dying declaration. The court said: “The 
authorities are not altogether in harmony, whether, 
if a dying declaration, when made, be reduced to 
writing, parol evidence may be given as to the de- 
claration, although the writing be within the power 
of production by the party offering the oral evi- 
dence. Wharton says however: ‘If the declaration 
of the deceased, at the time of his making it, be re- 
duced into writing, the written document must be 
given in evidence, and no parol testimony respect- 
ing its contents can be admitted. And if a decla- 
ration, in articulo mortis, be taken down in writing, 
and signed by the party making it, the judge will 
neither receive a copy of the paper in evidence, nor 
will he receive parol evidence of the declaration.’ 
1 Whart. Crim. Law, § 679. Russell says: ‘If the 
statement of the deceased was committed to writ- 
ing, and signed by him at the time it was made, it 
has been held essential that the writing should be 
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produced if existing, and that neither a copy nor 


parol evidence of the declaration could be admitted 
to supply the omission.’ 2 Russ. Crimes, 762. It 
seems to us that where a dying declaration is made 
and reduced to writing, and sworn to by the declar- 
ant, as in this instance, it, under the rule that the 
best evidence the case admits of must be produced, 
should, if within the power of the party, be pro- 
duced. But where the accused for any reason pro- 
cures the rejection of the writing, as he did in this 
case, it does not lie in his mouth to object to oral 
testimony detailing what the deceased then said, 
provided it be shown that the statement was made 
under the conditions necessary to render a state- 
ment admissible as a dying declaration. The state- 
ment proven by the first witness and that by the 
last one were substantially the same. The accused 
was not therefore prejudiced by proving both; but 
in any event, we think both were competent. The 
first one was not reduced to writing; and where an 
injured party makes statements at different times we 
see no reason why all may not be proven, if all be 
made under a sense of impending death. If in ac- 
cord, they serve to show the truth of the statement, 
and if not, then the accused will be benefited by 
the contradiction. In either case they aid to eluci- 
date the truth. In Russell on Crimes, page 763, it 
is said: ‘It is no objection to the admission of a 
dying declaration that the deceased made a subse- 
quent statement to a magistrate, which was taken 
down in writing, and is not produced. In the case 
of Rex v. Reason, 1 Strange, 499, three several decla- 
rations had been made by the deceased in the course 
of the same day at the successive intervals of an 
hour each. The second had been made before a 
magistrate and reduced into writing, but the others 
had not. The original written statement taken be- 
fore the magistrate was not produced, and a copy of 
it was rejected. A question then arose whether the 
first and third declarations could be received, and 
Pratt, C. J., was of opinion that they could not, 
since he considered all three statements as parts of 
the same narrative, of which the written examina- 
tion was the best proof; but the other judges held 
that the three declarations were three distinct facts, 
and that the inability to prove the second did not 
exclude the first and third, and evidence of those 
declarations was accordingly admitted.’”’ 


In Stuart v. Diplock, Court of Appeal, 62 L. T. 
Rep. (N. S.) 333, it was held that a covenant not to 
carry on the business of a ladies’ outfitter is not 
broken by a hosier selling, in the ordinary course of 
his business, certain articles also sold by a ladies’ 
outfitter, although the articles so sold form a sub- 
stantial part of the business of a ladies’ outfitter. 
Cotton, L. J., said: ‘‘ This is a claim by a lady who 
carries on the business of a ladies’ outfitter at a 
house which she holds under a lease, to restrain the 
defendants from carrying on the trade or businesses 
of ladies’ outfitting, juvenile outfitting, or sale of 
baby linen, and she makes her claim on the ground 
that the defendants took the lease of their house 








with notice of a covenant entered into by their land. 
lord with her predecessor in title, which she says 
prevents them carrying on the business which they 
are carrying on, The covenant, so far as it relates 
to the house occupied by the defendants, was that 
the landlords would not give ‘their consent to such 
trades or businesses being carried on at or upon the 
shop No. 9 Mount Pleasant.’ * * * But wear 
all of opinion that the defendants are not carrying 
on the business of ladies’ outfitters. The evidence 
shows that the business of a ladies’ outfitter is to 
sell all articles of ladies’ underclothing, and it ap- 
pears that ladies’ outfitters also sell other arti- 
cles, such as hats, caps and handkerchiefs, The 
defendants are carrying on a hosier’s and draper’s 
business, and are selling some articles which are 
often sold by drapers, but are also sold by ladiev 
outfitters, Kekewich, J., came to the conclusion 
that the business of a ladies’ outfitter could not be 
successfully carried on without the sale of these ar- 
ticles, and that therefore the defendants, by selling 
the articles, were carrying on the business of ladies 
outfitters, and on this ground he granted the in- 
junction. In my opinion, that view is erroneous, 
If the articles sold by the defendants made up the 
business of a ladies’ outfitter it would be a different 
thing; but the sale of one or two articles essential 
to the business of a ladies’ outfitter is not enough to 
constitute a carrying on of the business of a ladies’ 
outfitter. For example, the sale of stays or corsets 
is part of the business of a ladies’ outfitter; but 
could it be said that any one who was carrying on 
the business of making and selling stays or corsets 
was carrying on the business of ladies’ outfitter? As 
Bowen, L. J., said in the course of the argument,if 
a man sells a number of articles which a ladies’ out- 
fitter does not sell, and does not sell a numberof 
articles which a ladies’ outfitter does sell, though 
he sells some of them, can it be said that he is carry- 
ing on the business of a ladies’ outfitter? The sale 
of one or two articles essential to the business of a 
ladies’ outfitter is not enough to make the vendor 
carry on the business of a ladies’ outfitter. Here 
the defendants, who are drapers, are selling in the 
ordinary course of their business many articles 
which are not sold by ladies’ outfitters; they are 
also selling in the ordinary course of their business 
the articles complained of which are sold by ladies’ 
outfitters, and the question is, whether they are 
carrying on the business of ladies’ outfitters. The 
covenant does not restrain them from selling any of 
the articles sold by a ladies’ outfitter.” We should 
call the business of selling ladies’ underclothing the 
business of an infitter rather than an outfitter. One 
of the judges very correctly said, ‘‘the two busi- 
nesses overlap.” 





CONSTITUTIONAL LA W—ORIGINAL LIQUOR- 
PACKAGE CASE. 


UNITED STATES SUPREME COURT, APRIL 28, 1890. 


Letsy & Co. v. HARDIN. 
— opinion. Prevailing opinion, ante 
384. 
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“Gray, J. Mr. Justice Harlan, Mr. Justice Brewer 
aud myself are unable to concur in this judgment. As 
our dissent is based on the previous decisions of this 
court, the respect due to our associates, as well as to 
cpr predecessors, induces us to state our position, as 
far as possible, in the words in which the law has been 
heretofore declared from this bench. 

The facts of the case, and the substance of the stat- 
utes whose validity is drawn in question, may be 
briefly stated. 

It was an action of replevin of sundry kegs and cases 
of beer, begun in an inferior court of the State of Iowa 
against & constable of Lee county in Iowa, who had 
seized them at Keokuk in that county under a search- 
warrant issued by a justice of the peace pursuant to 
the statutes of Iowa, which prohibit the sale, the keep- 
ing for sale, or the manufacture for sale, of any intoxi- 
cating liquor (including malt liquor) for any purpose 
whatever, except for pharmaceutical, medicinal, chem- 
jcal or sacramental purposes, and under an annual li- 
cense granted by the District Court of the proper 
county, upon being satisfied that the applicant is a citi- 
zen of the United States and of the State of Lowa, and 
aresident of the county, and otherwise qualified. 

The plaintiffs were citizens and residents of the State 
of Illinois, engaged as brewers in manufacturing beer 
at Peoria in that State, and in selling it in the States of 
Illinois and Iowa. The beer in question was manufac- 
tured by them at Peoria, and there put up by them in 
said kegs and cases; each keg being sealed, and having 
upon it, over the plug at the opening, a United States 
internal revenue stamp; and each case being substan- 
tially made of wood, containing two dozen quart bot- 
tles of beer, and sealed with a metallic seal which had 
to be broken in order to open the case. The kegs and 
cases owned by the plaintiffs, and so sealed, were 
transported by them from Peoria by railway to Keo- 
kuk, and there sold and offered for sale by their agent, 
in a building owned by one of them, and without 
breaking or opening the kegs or cases. 

The Supreme Court of Iowa having given judgment 
for the defendant, the question presented by this writ 
of error is whether the statutes of Iowa, as applied to 
these facts, contravene section 8 of article 1, or section 
2of article 4 of the Constitution of the United States, 
or section 1 of article 14 of the amendments to the Con- 
stitution. 

By section 8 of article 1 of the Constitution, “the 
Congress shall have power,’”’ among other things, *‘ to 
Tegulate commerce with foreign nations, and among 
the several States,” and ‘‘ to make all laws which shall 
be necessary and proper for carrying into execution 
the foregoing powers.” 

By section 2 of article 4, ‘the citizens of each State 
shall be entitled to all privileges and immunities of 
sitizens in the several States.’’ 

By section 1 of the fourteenth amendment, ‘no 
State shal] make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, 
liberty or property, without due process of law; nor 
deny to any person within its jurisdiction the equal 
protection of the laws.”’ 

By the tenth amendment, “the powers not delegated 
to the United States by the Constitution, nor prohib- 
ited by it to the States, are reserved to the States re- 
spectively, or to the people.” 

Among the powers thus reserved to the several States 
is what is commonly called the police power—that in- 
herent and necessary power, essential to the very ex- 
istence of civil society, and the safeguard of the in- 
habitants of the State against disorder, disease, poverty] 
and crime. 

“The police power belonging to the States in virtue” 
of their general sovereignty,” said Mr. Justice Story,’ 
delivering the judgment of this court, ‘extends over, 





all subjects within the territorial limits of the States, 
and has never been conceded to the United States.” 
Prigg v. Pennsylvania, 16 Pet. 539, 625. This is well 
illustrated by the recent adjudications that a statute 
prohibitiug the sale of illuminating oils below acertain 
fire-test is beyond the constitutional power of Con- 
gress to enact, except so far as it has eflect within the 
United States (as, for instance, in the District of Co- 
lumbia) and without the limits of any State; but that 
it is within the constitutional power of a State to pass 
such a statute, even as to oils manufactured under let- 
ters-patent from the United States. United States v. 
Dewitt, 9 Wall. 41; Patterson v. Kentucky, 97 U. 8. 501. 

The police power includes all measures for the pro- 
tection of the life, the health, the property and the 
welfare of the inhabitants, and for the promotion of 
good order and the public morals. It covers the sup- 
pression of nuisances, whether injurious to the public 
health, like unwholesome trades, or to the public 
morals, like gambling-houses and lottery tickets. 
Slaughter-house Cases. 16 Wall. 36, 62, 87; Fertilizing 
Co. v. Hyde Park, 97 U. 8. 659; Phalan v. Virginia, 8 
How. 163, 168; Stone v. Mississippi, 101 U.S. 814. 

This power, being essential to the maintenance of the 
authority of local government, and to the safety and 
welfare of the people, is inalienable. As was said by 
Chief Justice Waite, referring to earlier decisions to 
the same effect, ‘‘ no Legislature can bargain away the 
public health or the public morals. The people them- 
selves cannot do it, much less their servants. The su- 
pervision of both these subjects of governmental power 
is continuing in its nature, and they are to be dealt 
with as the special exigencies of the moment may re- 
quire. Government is organized with a view to their 
preservation, and cannot divest itself of the power to 
provide for them. For this purpose the largest legisla. 
tive discretion is allowed, and the discretion cannot be 
parted with any more than the power itself.” Stone v. 
Mississippi, 101 U. 8. 814, 819. See also Butchers’ Union 
Co. v. Crescent City Co., 111 id. 746, 753; New Orleans 
Gas Co. v. Louisiana Light Co., 115 id. 650, 672; New 
Orleans v. Houston, 119 id. 265, 275. 

The police power extends not only to things intrin- 
sically dangerous to the public health, such as infected 
rags or diseased meat, but to things which, when used 
in a lawful manner, are subjects of property and of 
commerce, and yet may be used so as to be injurious 
or dangerous to the life, the health or the morals of 
the people. Gunpowder, for instance, is a subject of 
commerce and of lawful use, yet, because of its explo- 
sive and dangerous quality, all admit that the State 
may regulate its keeping and sale. And there is no 
article, the right of the State to control or to prohibit 
the sale or manufacture of which within its limits, is 
better established, than intoxicating liquors. License 
Cases, 5 How. 504; Downham v. Alexandria Council, 
10 Wall. 173; Bartemeyer v. Jowa, 18 id. 129; Beer Co. 
v. Massachusetts, 97 U. S. 25; Tiernan v. Rinker, 102 id. 
123; Foster v. Kansas, 112 id. 201; Mugler v. Kansas 
and Kunsas v. Ziebold, 123 id. 623; Kidd v. Pearson, 
128 id. 1; Eilenbecker v. Plymouth County, 134 id. 31. 

In Beer Co. v. Massachusetts, above cited, this court, 
affirming the judgment of the Supreme Judicial Court 
of Massachusetts, reported in 115 Massachusetts, 153, 
held that a statute of the State, prohibiting the manu- 
facture and sale of intoxicating liquors, including malt 
liquors, except as therein provided, applied to a cor- 
poration which the State had long before chartered, 
and authorized to hold real and personal property, for 
the purpose of manufacturing malt liquors. Among 


the reasons assigned by this court for its judgment 
were the following: 

“If the public safety or the public morals require 
the discontinuance of any manufacture or traffic, the 
hand of the Legislature cannot be stayed from provid- 
ing for its discontinuance, by any incidental incon- 
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venience which individuals or corporations may euffer. 
All rights are held subject to the police power of the 
State.” 

* Whatever differences of opinion may exist as to the 
extent and boundaries of the police power, und how- 
ever Wifficult it may be to render a satisfactory defini- 
tion of it, there seems to be no doubt that it does ex- 
tend to the protection of the lives, health and property 
of the citizens, and to the preservation of good order 
and the public morals. The Legislature cannot, by any 
contract, divest itself of the power to provide for these 
objects. They belong emphatically to that class of ob- 
jects which demand the application of the maxim, 
sulus populi suprema lex ; and they are to be attained 
and provided for by such appropriate means as the leg- 
islative discretion may devise. That discretion can no 
more be bargained away than the power itself.” 

“Since we have already held, in the case of Buarte- 
meyer v. Jowa, that as « measure of police regulation, 
looking to the preservation of public morals, a State 
law prohibiting the manufacture and sale of intoxi- 
cating liquors is not repugnant to any clause of the 
Constitution of the United States, we see nothing in 
the present case that can affurd any sufficient ground 
for disturbing the decision of the Supreme Court of 
Massachusetts.” 97 U. 8. 32, 33. 

In Mugler v. Kansas and Kansas v. Ziebold, above 
cited, a statute of Kansas, prohibiting the manufac- 
ture or sale of intoxicating liquors as a beverage, and 
declaring all places where such liquors were manufac- 
tured or sold in violation of the statute, to be common 
nuisances, and prohibiting their future use for the pur- 
pose, was held to bea valid exercise of the police power 
of the State, even as applied to persons who, long be- 
fore the passage of the statute, had constructed build- 
ings specially adapted to such manufacture. 

It has also been adjudged that neither the grant ofa 
license to sell intoxicating liquors, nor the payment of 
a tax on such liquors, under tbe internal revenue laws 
of the United States, affords any defense to an indict- 
ment by a State for selling the same liquors contrary 
to its statutes. License Tax Cases, 5 Wall. 462; Pervear 
v. Commonwealth, id. 475. 

The clause of the Constitution, which declares that 
“the citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several 
States,’”’ has no bearing upon this case. The privileges 
and immunities thus secured are those fundamental 
rights and privileges which appertain to citizenship. 
Conner v. Elliott, 18 How. 591, 593; Curtis, J., in Scott v. 
Sandf ord, 19 id. 393, 580; Paul v. Virginia, 8 Wall. 168, 
180; McCready v. Virginia, 94 U.S. 391, 395. As ob- 
served by the court in Bartemeyer v. Jowa, **the right 
to sell intoxicating liquors, so far as such right exists, 
is not one of the rights growing out of citizenship of 
the United States.” 18 Wall. 133. 

Nor is the case affected by the fourteenth amend- 
ment of the Constitution. As was said in the unani- 
mous opinion of this court in Barbier v. Connolly, after 
stating the true scope of that amendment, “ but 
neither the amendment—broad and comprehensive as 
it is—nor any other amendment, was designed to in- 
terfere with the power of the State, sometimes termed 
its police power, to prescribe regulations to promote 
the health, peace, morals, education and good order of 
the people, and to legislate so as to increase the indus- 
tries of the State, develop its resources, and add to its 
wealth and prosperity.” 113 U. 8. 27,31. Upon that 
ground, the amendment has been adjudged not to ap- 
ply to a State statute prohibiting the sale or manufac- 
ture of intoxicating liquors in buildings long before 
constructed for the purpose, or the sale of oleomarga- 
rine lawfully manufactured before the passage of 
the statute. Mugler v. Kansas, 123 U. S. 623, 663; 
Powell v. Pennsylvania, 127 id. 678, 683, 687. 

The remaining and the principal question is, whether 








pa ——————— 
the statute of Iowa, as applied to the sale within that 
State of intoxicating liquors in the same cases or 
unbroken and unopened, in which they were pb 

by the seller from another State, is repugnant to the 
clause of the Constitution granting to Congress the 
power to regulate commerce with foreign nations ang 
among the several States. 

In the great and leading case of Gibbons v. Ogden, 9 
Wheat. 1, the point decided was that acts of the Legis. 
lature of New York, granting to certain persons for g 
term of years the exclusive navigation by steamboats 
of all waters within the jurisdiction of the State, were, 
so far as they affected such navigation by vessels of 
other persons licensed under the laws of the United 
States, repugnant to the clause of the Constitution em. 
powering Congress to regulate foreign and inter-Statg 
commerce. 

Chief Justice Marshall, in delivering judgment, after 
speaking of the inspection laws of the States, and ob. 
serving that they had a remote and considerable infly- 
ence on commerce, but that the power to pass them 
was not derived from a power to regulate commerce, 
suid: *‘They form a portion of that immense mass of 
legislation, which embraces every thing within the ter. 
ritory of a State, not surrendered to the general goy- 
ernment: all which can be most advantageously ex- 
ercised by the States themselves. Inspection laws, 
quarantine Jaws, health Jaws of every description, as 
well as laws for regulating the internal commerce of a 
State, and those which respect turnpike roads, ferries, 
etc., are component parts of this mass. No direct gen- 
eral power over these objects is granted to Congress; 
and, consequently, they remain subject to State legis 
lation. If the legislative power of the Union can reach 
them, it must be for National purposes; it must be 
where the power is expressly given for a special pur- 
pose, or is clearly incidental to some power which is 
expressly given.’’ Pages 203, 204. Again; he said that 
quarantine and health laws ‘are considered as flowing 
from the acknowledged power of a State, to provide 
for the health of its citizens,” and that the constitution- 
ality of such laws had never been denied. Page 20. 

Mr. Justice Johnson, in his concurring opinion, said: 
““1t is no objection to the existence of distinct, sub- 
stantive powers, that, in their application, they bear 
upon the same subject. The same bale of goods, the 
same cask of provisions, or the same ship, that may be 
the subject of commercial regulation, may also be the 
vehicle of disease. And the health laws that require 
them to be stopped and ventilated are no more iu- 
tended as regulations on commerce, than the laws 
which permit their importation are intended to inocu- 
late the community with disease. Their different pur- 
poses mark the distinction between the powers 
brought into action; and while frankly exercised, they 
can produce no serious collision.” Page 235. 

That Chief Justice Marshall and his associates id 
not consider the constitutional grant of power to Con- 
gress to regulate foreign and inter-State commerce 8, 
of its own force, and without National legislation, im- 
pairing the police power of each State within its own 
borders to protect the health and welfare of its inhabi- 
tants, is clearly indicated in the passages above quoted 
from the opinions in Gibbons v. Ogden, and is conclu- 
sively proved by the unanimous judgment of the court 
delivered by the chief justice five years later in Willson 
v. Blackbird Creek Marsh Co., 2 Pet. 245. 

In that case, the Legislature of Delaware had au- 
thorized a dam to be erected across a navigable tide 
water creek which opened in Delaware bay, thereby 
obstructing the navigation of the creek by & vessel el- 
rolled and licensed under the navigation laws of the 
United States. The decision in Gibbons v. Ogden pe 
cited by counsel, as conclusive against the validity a 
the statute of the State. But its validity was uphe' 
by the court for the following reasons: 
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The act of Assembly, by which the plaintiffs were 
authorized to construct their dam, shows plainly that 
this is one of those many creeks, passing through a 
deep level marsh adjoining the Delaware, up which the 
tide flows for some distance. The value of the prop- 
erty on its banks must be enhanced by excluding the 
water from the marsh, and the health of the inhabi- 
tants probably improved. Measures calculated to pro- 
duce these objects, provided they do not come into col- 
Jision with the powers of the general government, are 
undoubtedly within those which are reserved to the 
States. But the measure authorized by this act stops 
anavigable creek, and must be supposed to abridge the 
rights of those who have been accustomed to use it. 
But this abridgment, unless it comes in conflict with 
the Constitution or a law of the United States, is an 
affair between the government of Delaware and its 
citizens, of which this court can take no cognizance. 

“The counsel for the plaintiffs in error insists that it 
comes in conflict with the power of the United States 
‘to regulate commerce with foreign nations and among 
the several States.’ : 

“If Congress had passed any act which bore upon the 
ease; any act in execution of the power to regulate 
commerce, the object of which was to control State 
legislation over those small navigable creeks into 
which the tide flows, and which abound throughout 
the lower country of the middle and southern States; 
we should feel not much difficulty in saying that a 
State law coming in conflict with such act would be 
void. But Congress has passed no such act. The re- 
pugnancy of the law of Delaware to the Constitution 
is placed entirely on its repugnancy to the power to 
regulate commerce with foreign nations and among 
the several States; a power which has not been so ex- 
ercised as to affect the question. 

“We do not think that the act empowering the 
Blackbird Creek Marsh Company to place a dam across 
the creek can, under all the circumstances of the case, 
be considered as repugnant to the power to regulate 
commerce in its dormant state, or as being in conflict 
with any law passed on the subject.’’ 2 Pet. 251, 252. 

In Brown v. Maryland, 12 Wheat. 419, the point de- 
cided was that an act of the Legislature of Maryland, 
requiring all importers of foreign goods by the bale or 
package, or of spirituous liquors, and ‘‘ ether persons 
selling the same by wholesale, bale or package, hogs- 
head, barrel or tierce,’’ to first take out a license and pay 
$50 for it, and imposing a penalty for failure to do so, 
was, as applied to sales by an importer of foreign li- 
quors in the original packages, unconstitutional, both 
as laying an impost, and as repugnant to the power of 
Congress to regulate foreign commerce. 

The statute there in question was evidently enacted 
to raise revenue from importers of foreign goods of 
every description, and was not an exercise of the po- 
lice power of the State. And Chief Justice Marsball, 
in answering an argument of counsel, expressly admit- 
ted that the power to direct the removal of gunpow- 
der, or the removal or destruction of infectious or un- 
sound articles which endanger the public health, “is a 
branch of the police power, which unquestionably re- 
mains, and ought to remain, with the States.” Pages 
443, 444. 


Moreover, the question there presented and decided 
concerned foreign commerce only, and not commerce 
among the States. Chief Justice Marshall, at the out- 
set of his opinion, so defined it, saying: *‘ The cause 
depends entirely on the question, whether the Legis- 

re of a State can constitutionally require the im- 
porter of foreign articles to take out a license from the 
before he shall be permitted to sell a bale or 

80 imported.” Page 436. 

It is true, that, after discussing and deciding that 
question, he threw out this brief remark: “It may be 
Proper to add, that we suppose the principles laid down 





in this case, to apply equally to importations from a 
sister State.”’ Page 449. But this remark was obiter 
dictum, wholly aside from the question before the court 
and having no bearing on its decision, and therefore 
extra-judicial, as has since been noted by Chief Justice 
Taney and Mr. Justice McLean in the License Cases, 5 
How. 504, 575, 578, 594, and by Mr. Justice Miller in 
Woodruff v. Parham, 8 Wall. 123, 139. 

To a remark made under such circumstances are pe- 
culiarly applicable the warning words of Chief Justice 
Marshall himself in an earlier case, where, having oc- 
casion to explain away some dicta of his own in deliv- 
ering judgment in Marbury v. Madison, 1 Cranch, 1387, 
he said: “It isa maxim not to be disregarded, that 
general expressions, in every opinion, are to be taken 
in connection with the case in which those expressions 
are used. If they go beyond the case, they may be re- 
spected, but ought not to control the judgment in a 
subsequent suit when the very point is presented for 
decision. The reason of this maxim is obvious. The 
question actually before the court is investigated with 
care, and considered in its full extent. Other princi- 
ples, which may serve to illustrate it, are considered in 
their relation to the case decided, but their possible 
bearing on all other cases is seldom completely inves- 
tigated.’’ Cohens v. Virginia, 6 Wheat. 264, 399, 400. 
Another striking instance in which the maxim has 
been applied and acted on is to be found in the opin- 
ion of the court at the present term in Hans v. Louisi- 
ana, 134 U.S. 1, 20. 

But the unanimous judgment of this court in 1847 in 
Peirce v. New Hampshire, reported together with 
Thurlow v. Massachusetts and Fletcher v. Rhode /sland 
as the License Causes, 5 How. 504, is directly in point, 
and appears to us conclusively to govern the case at 
bar. Those cases were elaborately argued by eminent 
counsel, and deliberately considered by the court, and 
Chief Justice Taney, as well as each of six associate 
justices, stated his reasons for concurring in the judg- 
ment. 

The cases from Massachusetts and Rhode Island 
arose under statutes of either State, prohibiting sales 
of spirituous liquors by any person, in less than cer- 
tain quantities, without first having obtained an an- 
nual license from municipal officers; in the one case, 
from county commissioners, who by the express terms 
of the statute were not required to grant any licenses 
when in their opinion the public good did not require 
them to be granted ; and in the other case, from atown 
council, who were forbidden to grant licenses when- 
ever the voters of the town in town meeting decided 
that none should be granted. Mass. Rev. Stat., 1836, 
chap. 47, §§ 3, 17, 23-25; Stat. 1837, chap. 42, § 2; R. L. 
Pub. Laws of 1844, p. 496, § 4; Laws of 1845, p. 72; 5 
How. 506-510, 540. Those statutes were held to be con- 
stitutional, as applied to foreign liquors which had 
passed out of the hands of the importer; while it was 
assumed that, under the decision in Brown v. Mary- 
land, those statutes could be allowed no effect as to 
such liquors while they remained in the hands of the 
importer in the original packages upon which duties had 
been paid to the United States. 5 How. 576, 590, 610, 618. 

The case of Peirce v. New Hampshire directly in- 
volved the validity, as applied to liquors brought in 
from another State, of a statute of New Hampshire, 
which imposed a penalty on any person selling any 
wine, rum, gin, brandy or other spirits, in any quan- 
tity, ‘‘ without license from the selectmen of the town 
or place where such person resides.” N. H. Laws of 
1838, chap. 369; 5 How. 555. The plaintiffs in error, 
having been indicted under that statute for selling to 
one Aaron Sias in the town of Dover in the State of 
New Hampshire one barrel of gin without license from 
the selectmen of the town, at the trial admitted that 
they so sold to him a barrel of American gin; and in- 
troduced evidence that *‘the barrel of gin was pur- 
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chased by the defendants in Boston in the Common- 
wealth of Massachusetts, brought coastwise to the 
landing at Piscataqua Bridge, and from thence to the 
defendants’ store in Dover, and afterward sold to Sias 
in the same barrel and in the same condition in which 
it was purchased in Massachusetts.” The defendants 
contended that the statute was unconstitutional, be- 
cause it was “in violation of certain public treaties of 
the United States with Holland, France and other 
countries, containing stipulations for the admission of 
spirits into the United States,’’ and because it was re- 
pugnant to the clauses of the Constitution of the Uni- 
ted States restricting the power of the States to lay 
duties on imports or exports, and granting the power 
to Congress to regulate commerce with foreign nations 
and among the several States. Chief Justice Parker 
instructed the jury ‘‘ that this State could not regulate 
commerce between this and other States; that this 
State could not prohibit the introduction of articles 
from another State with such a view, nor prohibit a 
sale of them with such a purpose; but that, although 
the State could not make such laws with such views 
and for such purposes, she was not entirely forbidden 
to legislate in relation to articles introduced from for- 
eign countries, or from other States; that she might 
tax them the same as other property, and might regu- 
late the sale to some extent; that a State might pass 
health and police laws, which would, to a certain ex- 
tent, affect foreign commerce, and commerce between 
the States; and that this statute was a regulation of 
that character, and constitutional.”’ After a verdict 
of guilty, exceptions to this instruction were overruled 
by the highest court of the State. 5 How. 554-557; 13 
N. H. 536. 

In that case, as in the case at bar, the statute of the 
State prohibited sales of intoxicating liquors by any 
person without a license from municipal authorities, 
and authorized licenses to be granted only to persons 
residing within the State; and the liquors were sold 
within the State by the importer, and in the same bar- 
rel, keg or case, unbroken and in the sane condition, 
in which he had brought them from another State. 
Yet the judgment of the highest court of New Hamp- 
shire was unanimously affirmed by this court. 

Chief Justice Taney, Mr. Justice Catron and Mr. Jus- 
tice Nelson were of opinion that the statute of New 
Hampshire was a regulation of inter-State commerce, 
but yet valid so long as it was uot in conflict with any 
act of Congress. 

Chief Justice Taney, after recognizing that ‘‘ spirits 
and distilled liquors are universally admitted to be 
subjects of ownership and property, and are therefore 
subjects of exchange, barter and traffic, like any other 
commodity in which a right of property exists; and 
Congress, under its general power to regulate com- 
merce with foreign nations, may prescribe what arti- 
cle of merchandise shall be admitted and what ex- 
cluded, and may therefore admit, or not, as it shall 
deem best, the importation of ardent spirits; and in- 
asmuch as the laws of Congress authorize their impor- 
tation, no State has a right to prohibit their introduc- 
tion; and yet upholding the validity of the statutes 
of Massachusetts and Rhode Island, as not interfering 
with the trade in ardent spirits while they remained a 
part of foreign commerce, and were in the hands of 
the importer for sale, in the cask or vessel in which the 
laws of Congress authorized them to be imported 
(p. 577); proceeded to state the case from New Hamp- 
shire as follows: 

‘The present case however differs from Brown v. 
Maryland in this—that the former was one arising out 
of commerce with foreign nations, which Congress has 
regulated by law: whereas the present is a case of 
commerce between two States, in relation to which 
Congress has not exercised its power. Some acts of 
Congress have indeed been referred to in relation to 





the coasting trade. But they are evidently intended 
merely to prevent smuggling, and do not regulate im, 
ports or exports from one State to another. This case 
differs also from the cases of Massachusetts and Rhode 
Island; because, in these two cases, the laws of the 
States operated upon the articles after they had passed 
beyond the limits of foreign commerce, and conse. 
quently were beyond the control and power of Con. 
gress. But the law of New, Hampshire acts directly 
upon an import from one State to another, while in the 
hands of the importer for sale, and is thereforeg 
lation of commerce, acting upon the article while it is 
within the admitted jurisdiction of the general gov- 
ernment, and subject to its control and regulation,” 
Page 578. And he concluded his opinion thus: “ Upon 
the whole therefore the law of New Hampshire is, iy 
my judgment, a valid one. For, although the gin sold 
was an import from another State, and Congress have 
clearly the power to regulate such importations, under 
the grant of power to regulate commerce among the 
several States, yet, as Congress has made nv regulation 
on the subject, the traffic in the article may be law. 
fully regulated by the State as soon as it is landed in 
its territory, and a tax imposed upon it, ora licensere 
quired, or the sale altogether prohibited, according to 
the policy which the State may suppose tv be its inter- 
est or duty to pursue.” Page 586. 

Mr. Justice Catron expressed similar views. While 
he was of epinion that the ultimate right of determin- 
ing what commodities might be lawful subjects of 
inter-State commerce belonged to Congress in the ex- 
ercise of its power to regulate commerce, and not 
to the States in the exercise of the police power, 
he was equally clear that the statute of New 
New Hampshire was a valid regulation, in the absence 
of any legislation upon the subject by Congress. After 
pointing out the difficulties standing in the way of any 
attempt by Congress to make the special and various 
regulations required at different places at the mari- 
time or inland borders of the States, he said: “I ad- 
mit that this condition of things does not settle the 
question of contested power; but it satisfactorily 
shows that Congress cannot do what the States have 
done, are doing, and must continue to do, from a con- 
trolling necessity, even should the exclusive power in 
Congress be maintained by our decision.” Page 606 
“ Congress has stood by for nearly sixty years and seen 
the States regulate the commerce of the whole coun- 
try, more or less, at the ports of entry and at all their 
borders, without objection; and for this court now to 
decide that the power did not exist in the States, and 
that all they had done in this respect was void from 
the beginning, would overthrow and annul entire codes 
of State legislation on the particular subject. We 
would by our decision expunge more State laws and 
city corporate regulations than Congress is likely to 
make in a century on the same subject; and on no bet- 
ter assumption than that Congress and the State Leg- 
islatures had been altogether mistaken as to their re- 
spective powers for fifty years and more. If long 
usage, general acquiescence and the absence of com- 
plaint can settle the interpretation of the clause in 
question, then it should be deemed as settied in con- 
formity to the usage by the courts.’’ Page 607. And 
finally, in summing up his conclusions, be said: * That 
the law of New Hampshire was a regulation of com- 
merce among the States in regard to the article for 
selling of which the defendants were indicted and con- 
victed; but that the State law was constitutionally 
passed, because of the power of the State thus to regu- 
late; there being no regulation of Congress, special or 
general, in existence, to which the State law was re 
pugnant.’”’ Pages 608, 609. 

Mr. Justice Nelson expressed his concurrence in the 
opinions delivered by the chief justice and Mr. Justice 
Catron. Page 618. 
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Justices McLean, Daniel, Woodbury and Grier, on 


the other hand, were of opinion that the license laws of 
New Hampshire, as well as those of Massachusetts and 
Rhode Island, were merely police regulations and not 
regulations of commerce, although they might inci- 
dentally affect commerce. 

Mr. Justice McLean, in the course of his opinion in 
Thurlow v. Massachusetts, said: ‘* The license acts of 
Massachusetts do not purport to be a regulation of 
commerce. They are essentially police laws. Enact- 
ments similar in principle are common to al) the 
States. Since the adoption of its Constitution they 
have existed in Massachusetts.” Page 588. Mass. 
Stats. 1786, chap. 68; 1792, chap. 25; 7 Dane Abr. 43, 44. 
“It is the settled construction of every regulation of 
commerce, that, under the sanction of its general laws, 
no person can introduce into a community malignant 
diseases, or any thing which contaminates its morals, 
or endangers its safety. And thisis an acknowledged 
principle applicable to all general regulations. Indi- 
viduals in the enjoyment of their own rights must be 
careful not to injure the rights of others. From the 
explosive nature of gunpowder, a city may exclude it. 
Now this is an article of commerce, and is not known 
to carry infectious disease; yet, to guard against a con- 
tingent injury, a city may prohibit its introduction. 
These exceptions are always implied in commercial 
regulations, where the general government is admitted 
to have the exclusive power. They are not regulations 
of commerce, but acts of self-preservation. And 
though they affect commerce to some extent, yet such 
effect is the result of the exercise of an undoubted 
power in the State.” Pages 589,590. ‘‘A discretion on 
this subject must be exercised somewhere, and it can 
be exercised nowhere but under the State authority. 
The State may regulate the sale of foreign spirits, and 
such regulation is valid, though it reduce the quantity 
of spirits consumed. This is admitted. And how can 
this discretion be controlled? The powers of the gen- 
eral government do not extend to it. It is in every 
aspect a local regulation, and relates exclusively to the 
internal police of the State.’’ Page 591. ‘*The police 
power of a State and the foreign commercial power of 
Congress must stand together. Neither of them can 
de so exercised as materially to affect the other. The 
sources and objects of these powers are exclusive, dis- 
tinct and independent, and are essential to both gov- 
ernments.” Page 592. 

In his opinion in Peirce v. New Hampshire, he de- 
clared that the same views were equally applicable to 
that case; and added: ‘The tux in the form of a li- 
cense, as here presented, counteracts no policy of the 
Federal government, is repugnant to no power it can 
exercise, and is imposed by the exercise of an un- 
doubted power in the State. The license system is a 
police regulation, and, as modified in the State of New 
Hampshire, was designed to restrain and prevent im- 
moral indulgence, and to advance the moral and phys- 
ical welfare of society.” “‘If this tax had been laid 
ou the property as an import into the State, the law 
would have been repugnant to the Constitution. It 
would have been a regulation of commerce among the 
States, which has been exclusively given to Congress.” 

But this barrel of gin, like all other property within 
the State of New Hampshire, was liable to taxation by 
the State. It comes under the general regulation, and 
cannot be sold without a license. The right of an im- 
porter of ardent spirits to sell in the cask, without a 
license, does not attach to the plaintiffs in error, on 
account of their having transported this property from 
Massachusetts to New Hampshire.” Pages 595, 596. 

Mr. Justice Daniel said: ‘The license laws of Mas- 
sachusetts, Rhode Island and New Hampshire, now 
under review, impose no exaction on foreign com- 
merce. They are laws simply determining the mode 
iw which a particular commodity may be circulated 








within the respective jurisdictions of those States, 
vesting in their domestic tribunals a discretion in 
selecting the agents for such circulation, without dia- 
criminating between the sources whence commodities 
may have been derived. They do not restrict impor- 
tation to any extent; they do not interfere with it, 
either in appearance or reality; they do not prohibit 
sales, either by wholesale or retail; they assert only 
the power of regulating the latter, but this entirely 
within the sphere of their peculiar authority. These 
laws are therefore in violation neither of the Constitu- 
tion of the United States nor of any law or treaty 
made in pursuance or under authority of the Constitu- 
tion.’’ Page 617. 

Mr. Justice Woodbury repeated and enforced the 
same views, saying, among other things: ** It is mani- 
fest, also, whether as an abstract proposition or prac- 
tical measure, that a prohibition to import is one 
thing, while a prohibition to sell without license is an- 
other and entirely different. The first would operate 
on foreign commerce, on the voyage. The latter affects 
ouly the internal business of the State after the for- 
eign importation is completed and on shore.’ Page 
619. ** The subject of buying and selling within a State 
is one as exclusively belonging to the power of the 
State over its internal trade, as that to regulate foreign 
commerce is with the general government, under the 
broadest construction of that power.”’ ** The idea, too, 
that a prohibition to sell would be tantamount to a 
prohibition to import does not seem to me either logi- 
cal or founded in fact. For, even under a prohibition 
to sell, a person could import, as he often does, for his 
own consumption and that of his family and planta- 
tions; and also, ifa merchant extensively engaged in 
commerce, often does import articles with no view of 
selling them here, but of storing them for a higher and 
more suitable market in another State or abroad.” 
Page 620. ‘‘ But this license is a regulation neither of 
domestic commerce between the States nor of foreign 
commerce. It does not operate on either, or the im- 
ports of either, till they have entered the State and be. 
come component parts of its property. Then it bas by 
the Constitution the exclusive power to regulate its 
own internal commerce and business in such articles, 
and bind all residents, citizens or not, by its regula- 
tions, if they ask its protection and privileges; and 
Congress, instead of being opposed and thwarted by 
regulations as to this, can no more interfere in it than 
the States can interfere in regulation of foreign com- 
merce.”’ Page 625. ‘‘ Whether such laws of the States 
as to licenses are to be classed as police measures, or as 
regulations of their internal commerce, or as taxation 
merely, imposed on local property aud local business, 
and are to be justified by each or by all of them to- 
gether, is of little consequence, if they are laws which 
from their nature and object must belong to all sov- 
ereign States. Call them by whatever name, if they 
are necessary to the well-being and independence of 
all communities, they remain among the reserved 
rights of the States, no express grant of them to the 
general government having been either proper or ap- 
parently embraced in the Constitution. So, whether 
they conflict or not, indirectly and slightly, with some 
regulations of foreign commerce, after the subject 
matter of that commerce touches the soil or waters 
within the limits of a State, is not perhaps very mate- 
rial, if they do not really relate to that commerce, or 
any other topic within the jurisdiction of the general 
government.’ Page 627. 

Mr. Justice Grier did not consider the question of 
the exclusiveness of the power of Congress to regulate 
foreign and inter-State commerce as involved in the 
decision, but maintained the validity of the statutes in 
question under “the police power, which is exclu- 
sively in the States.” Pages 631, 632. 

The other members of the court at that time were 





410 


THE ALBANY LAW JOURNAL. 








Mr. Justice Wayne and Mr. Justice McKinley, who do 
not appear by the report to have taken part in the de- 
cision of those cases, although the former appears at 
page 545 to have been present at the argument, and by 
the clerk’s minutes to have been upon the bench when 
the judgments were delivered. It is certain that 
neither of them dissented from the decision of the 
court. 

The consequences of an opposite conclusion in the 
case from New Hampshire, regarding liquors brought 
from one State iuto another, were forcibly stated by 
several of the judges. 

Mr. Justice McLean said: ‘‘ If the mere conveyance 
of property from one State to another shall exempt it 
from taxation, and from general State regulation, it 
will not be difficult to avoid the police laws of any 
State, especially by those who live at or near the 
boundary.”’ Page 595. 

Mr. Justice Catron said: ‘‘To hold that the State 
license law was void, as respects spirits coming in from 
other States as articles of commerce, would open the 
door to an almost entire evasion, as the spirits might 
be introduced in the smallest divisible quantities that 
the retail trade would require; the consequence of 
which would be, that the dealers in New Hampshire 
would sell only spirits produced in other States, and 
that the products of New Hampshire would find an 
unrestrained market in the neighboring States having 
similar license laws to those of New Hampshire.”’ 
Page 608. 

Mr. Justice Woodbury said: “If the proposition 
was maintainable, that without any legislation by Con- 
gress as to the trade between the States (except that 
in coasting, as before explained, to prevent smuggling), 
any thing imported from another State, foreign or do- 
mestic, could be sold of right in the package in which 
it was imported, not subject to any license or internal 
regulation of a State, then it is obvious that the whole 
license system may be evaded and nullified, either 
from abroad, or from a neighboring State. And the 
more especially can it be done from the latter, as im- 
ports may be made in bottles of any size, down to half 
a pint, of spirits or wines; and if its sale cannot be in- 
terfered with and regulated, the retail business can 
be carried on in any small quantity, and by the most 
irresponsible and unsuitable persons, with perfect im- 
punity.’’ Pages 625, 626. ; 

Mr. Justice Grier, in au opinion marked by his char- 
acteristic vigor and directness of thought and expres- 
sion (after saying that he mainly concurred with Mr. 
Justice McLean), summed up the whole matter as fol- 
lows: 

“The true question presented by these cases, and 
one which I am not disposed to evade, is whether the 
States have a right to prohibit the sale and consump- 
tion of an article of commerce which they believe to 
be pernicious in its effects, and the cause of disease, 
pauperism and crime. I do not consider the questiou 
of the exclusiveness of the power of Congress to regu- 
late commerce as necessarily connected with the de- 
cision of this point. 

“It has been frequently decided by this court, ‘ that 
the powers which relate to merely municipal regula- 
tions, or what may more properly be called internal 
police, are notsurrendered by the States, or restrained 
by the Constitution of the United States; and that 
consequently, in relation to these, the authority of a 
State is complete, unqualified and exclusive.’ Without 
attempting to define what are the peculiar subjects or 
limits of this power, it may safely be affirmed, that 
every law for the restraint and punishment of crime, 
for the preservation of the public peace, health and 
morals, must come within this category. 

“As subjects of legislation they are from their very 
nature of primary importance; they lie at the founda- 
tion of social existence; they are for the protection of 





$= 
life and liberty, and necessarily compel all laws ou gub- 
jects of secondary importance, which relate ouly to 
property, convenience or luxury, to recede, when 
nos come in conflict or collision, ‘ salus populi supremg 

x.” 

“Tf the right to control these subjects be ‘complete, 
unqualified and exclusive’ in the State Legislature, 
no regulations of secondary importance can supersede 
or restrain their operations, on any ground of prerog- 
ative or supremacy. The exigencies of the social com. 
pact require that such laws be executed before and 
above all others. 

“It is for this reason that quarantine laws, which 
protect the public health, compel mere commercial 
regulations to submit to their control. They restrain 
the liberty of the passengers, they operate on the ship 
which is the instrument of commerce, and its officers 
and crew, the agents of navigation. They seize the in- 
fected cargo and cast it overboard. The soldier and 
the sailor, though in the service of the government, 
are arrested, imprisoned and punished for their of- 
fenses against society. Paupers and convicts are re 
fused admission into the country. All these things 
are done, not from uny power which the States assume 
to regulate commerce or to interfere with the reguia- 
tions of Congress, but: because police Jaws for the 
preservation of health, prevention of crime and pro- 
tection of the public welfare, must of necessity have 
full and free operation, according to the exigency 
which requires their interference. 

“It is not necessary, fur the sake of justifying the 
State legislation now under consideration, to array the 
appalling statistics of misery, pauperism and crime 
which have their origin in the use or abuse of ardent 
spirits. The police power, which is exclusively in the 
States, is alone competent to the correction of these 
great evils, and all measures of restraint or prohibition 
necessary to effect the purpose are within the scope of 
that authority. There is no conflict of power, or of 
legislation, as between the States and the United 
States; each is acting within its sphere, and for the 
public good; and if a loss of revenue should accrue to 
the United States from a diminished consumption of 
ardent spirits, she will be the gainer a thousand fold 
in the health, wealth and happiness of the people.” 
Pages 631, 632. 

This abstract of the License Cases shows (what is 
made yet clearer by an attentive reading of the opin- 
ions as a whole) that the difference of opinion among 
the judges was upon the question whether the State 
statutes, which all agreed had some influence upon 
commerce, and all agreed Were valid exercises of the 
police power, could properly be called regulations of 
commerce. 

While many of the judges said or assumed that & 
State could not restrict the sale by the importer and 
in the original packages of intoxicating liquors im- 
ported from a foreign country, which Congress had 
authorized the importation of, and had caused duties 
to be levied upon; all of them undoubtingly held that 
where Congress had not legislated a State might, for 
the protection of the health, the morals and thesafety 
of its inhabitants, restrict or prohibit, at its discretion 
and according to its own views of policy, the sale by 
the importer of intoxicating liquors brought into It 
from another State, and remaining in the barrels of 
packages in which they were brought in. 

The ability and thoroughness with which those cases 
were argued at the bar and on the bench, the care and 
thought bestowed upon their consideration, a8 maul- 
fested in the opinions delivered by the several judges, 
and the confidence with which each judge expressed 
his concurrence in the result, make the decision of the 
highest possible authority. It has been accepted and 
acted on as such by the Legislatures, the courts and 
the people of the nation and of the States, for forty 
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years. It has not ‘been touched by any act of Con- 

; ithas guided the legislation of many of the 
States; and it has been treated as beyond question by 
this court in a long series of cases. Veazie v. Moor 
(1852), 14 How. 568, 575; Sinnot v. Davenport (1859, 22 
id. 227, 243; Gilman v. Philadelphia (1865), 3 Wall. 715, 
730; Pervear v. Commonwealth (1866), 5 id. 475, 479; 
Woodruff v. Parham (1868), 8 id. 123, 189; United States 
vy. Dewitt (1869), 9 id. 41, 45; Henderson v. Mayor of 
New York (1875), 92 U. S. 259, 274; Beer Co. v. Maxsa- 
chusetts (1877), 97 id. 25, 33; Patterson v. Kentucky 
(1878), 97 id. 501, 503; Mobile County v. Kimball (188), 
102 id. 691, 701; Brown v. Howston (1885), 114 id. 622, 
@1; Walling v. Michigan (1886), 116 id. 446, 461; Mug- 
ler v. Kansas (1887), 123 id. 623, 657, 658. 

Inthe Passenger Cases, 7 How. 283, decided in 1849, 
two years after thé License Cases, statutes of New 
York and Massachusetts, imposing taxes upon alien 

ngers arriving from abroad, were adjudged to be 
repugnant to the Constitution and laws of the United 
States, and therefore void, by the opinions of Justices 
McLean, Wayne, Catron, McKinley and Grier, against 
the dissent of Chief Justice Taney and Justices Daniel, 
Nelson and Woodbury, each of the judges delivering 
aseparate opinion. The decision in the License Cases 
was relied on by each of the dissenting judges (pages 
470, 483, 497, 518, 524, 559); and no doubt of the sound- 
ness of that decision was suggested in the opinions of 
the majority of the court, or in any of the subsequent 
cases in which the judgment of that majority was af- 
terward approved and followed. Henderson v. Mayor 
of New York, and Commissioners of Immigration v. 
North German Lloyd, 92 U. S. 259; Chy Lung v. Free- 
man, id. 275; People v. Compagnie Generale Transat- 
lantique, 107 id. 59; Head Money Cuses, 112 id. 580. 

When Mr. Justice Grier, in the Passenger ;Cases, 7 
How. 462, said: ‘‘And to what weight is that argu- 
ment entitled, which assumes, that because it is the 
policy of Congress to leave this intercourse free, there- 
fore it has not been regulated, and each State may put 
a8 many restrictions upon it as she pleases?’’ the con- 
text shows that he had in mind cases in which the 
policy to leave commerce free had been manifested by 
statute or treaty; and he had already (p. 457) made it 
manifest that he did not intend to retract or to qualify 
his opinion in the License Cases. 

An intention on the part of Congress that com- 
merce shall be free from the operation of laws 
passed by a State in the exercise of its police power 
cannot be inferred from the mere fact of there being 
no National legislation ygon the subject, unless in 
matters as to which the power of Congress is exclu- 
sive. Where the power of Congress is exclusive, the 
States have, of course, no power to legislate; and it 
may be said that Congress, by not legislating, mani- 
fests an intention that there should be no legislation 
on the subject. But in matters over which the power 
of Congress is paramount ouly, and not exclusive, the 
power of the State is not excluded until Congress has 
legislated; and no intention that the States should not 
exercise, or continue to exercise, their power over the 
subject can be inferred from the want of congressional 
legislation. Transportation Co. v. Parkersburg, 107 U. 
8. 691, 702-704. 

The true test for determining when the power of 
Congress to regulate commerce is, and when it is not, 
exclusive, was formulated and established in Cooley 
v. Board of Wardens, 12 How. 299, concerning the 
Validity of a State law for the regulation of pilots and 
pilotage, in which Mr. Justice Curtis, in delivering 
judgment, said: “ When the nature of a power like 
this is spoken of, when it is said that the nature of the 
power requires that it should be exercised exclusively 
by Congress, it must be intended to refer to the sub- 
jects of that power, and to say they are ‘of such a 
ature as to require exclusive legislation by Congress. 





Now the power to regulate commerce embraces a vast 
field, containing not only many, but exceedingly 
various subjects, quite unlike in their nature; some 
imperatively demanding a single uniform rule, operat- 
ing equally on the commerce of the United States in 
every port; and some, like the subject now in ques- 
tion, as imperatively demanding that diversity which 
alone can meet the local necessities of navigation. 
Either absolutely to affirm, or deny, that the nature 
of this power requires exclusive legislation by Con- 
gress, is to lose sight of the nature of the subjects of 
this power, and to assert, concerning all of them, what 
is really applicable but toa part. Whatever subjects 
of this power are in their nature National, or admit 
only of one uniform system, or plan of regulation, may 
justly be said to be of such a nature as to require ex- 
clusive legislation by Congress." He then stated that 
the act of Congress of August 7, 1789, chapter 9, section 


.4(1 Stat. 54), in regard to pilotage, manifested the un- 


derstanding of Congress, at the outset of the govern- 
ment, that the nature of the subject was not such as 
to require its exclusive legislation, but was such, that 
until Congress should find it necessary to exercise its 
power, it should be left to the legislation of the States, 
because it was local and not National, and was likely 
to be best provided for, not by one system or plan of 
regulation, but by as many as the legislative discre- 
tion of the several States should deem applicable to 
the local peculiarities of the ports within their limits; 
and he added, in words which appear to us equally ap- 
propriate to the case now before the court: ‘* The 
practice of the States, and of the National government 
has beeu in conformity with this declaration, from the 
origin of the National government to this time; and 
the nature of the subject, when examined, is such as 
to leave no doubt of the superior fitness and propriety, 
not to say the absolute necessity, of different systems 
of regulation, drawn from local knowledge and exper- 
ience, and conformed to local wants.” ‘* We are of 
opinion that this State law was enacted by virtue of a 
power residing in the State to legislate; that it is not 
in conflict with any law of Congress; that it does not 
interfere with any system which Congress has estab- 
lished by making regulations, or by intentionally 
leaving individuals to their own unrestricted action.” 
12 How. 319-321. 

In Gilman v. Philadelphia, 3 Wall. 713, 730, this 
court, speaking by Mr. Justice Swayne, applying the 
same test, and relying on Willson v. Blackbird Creek 
Marsh Co., and Cooley v. Board of Wardens, above 
cited, upheld the validity of a statute of Pennsylvania 
authorizing the construction of a bridge across the 
Schuylkill river, soas to prevent the passage of ves- 
sels with masts; and after stating the points adjudged 
in Brown v. Maryland, and in the Passenger Cases, 
said: ‘ But a State, in the exercise of its police power, 
may forbid spirituous liquor imported from abroad, or 
from another State, to be sold by retail, or to be sold 
at all, without a license; and it may visit the violation 
of the prohibition with such punishment as it may 
deem proper. License Cases, 5 How. 504.’ 

By the same test, and upon the authority of Willson v. 
Blackbird Creek Marsh Co., a statute of Wisconsin, au- 
thorizing the erection of a dam across a navigable 
river, was held to be constitutional in Pound v. Turck, 
9 U. S. 459, 463. To the like effect are Willamette 
aa v. Hatch, 125 id. 1, 8-12, and other cases there 
cited. 

Upon like grounds it was held, in Mobile County v. 
Kimball, 102 U. 8. 691, that a statute of Alabama, au- 
thorizing the improvement of the harbor of Mobile, 
did not trench upon the commercial power of Con- 
gress; and the court, after pointing out that some ex- 
pressions of Chief Justice Marshall, in Gibbons v. 
Ogden, as to the exclusiveness of the power of Con- 
gress to regulate commerce were restricted by the 
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facts of that case, and by the subsequent judgment in 
Willson v. Blackbird Creek Marsh Uo., said: ‘Inthe 
License Cases, which were before the court in 1847, 
there was great diversity of views inv the opinions of 
the different judges upon the operation of the grant of 
the commercial power of Congress in the absence of 
congressional legislation. Extreme doctrines upon 
both sides of the question were asserted by some of 
the judges; but the decision reached, so far as it can 
be viewed as determining any question of construc- 
tion, was confirmatory of the doctrine that legislation 
of Congress is essential to prohibit the action of the 
States upon the subjects there considered.” 102 U.S. 
700, 701. 

In Woodruff v. Parham, 8 Wali. 123, a State statute, 
imposing a uniform tax on all sales by auction within 
it, was held constitutional, as applied to sales of goods 
the product of other States and sold in the original 
and unbroken packages. In Hinson v. Loit, 8 Wall. 
148, decided at the same time, it was adjudged that a 
State statute which probibited any dealers, introduc- 
ing any intoxicating liquors into the State, from offer- 
ing them for sale, without first paying a tax of fifty 
cents a gallon, and imposed alike tax on liquors manu- 
factured within the State, was valid, as applied to 
liquors brought from another State, and held and of- 
fered for sale in the same barrels or packages in which 
they were brought in; because in the words of Mr. 
Justice Miller, who delivered the opinion of the court 
in both cases, it was not ‘fan attempt to regulate com- 
merce, but an appropriate and legitimate exercise of 
the taxing power of the State.’ 8 Wall. 153. These 
two cases were cited by the court in Low v. Austin, 13 
Wall. 29, 34, and in Cook v. Pennsylvania, 97 U. 8. 566, 
573, in which, in accord with the opinions in the 
License Cases, State taxation upon original cases of 
wines imported from a foreign country, and upon 
which duties had been paid under acts of Congress, 
was held to be invalid. 

In Welton v. Missouri,91U.S. 275,the point decided was 
that a State statute, requiring the payment of a license 
tax from persons selling, by going from place to place 
within the State for the purpose, goods not the growth 
or manufacture of the State, and not from persons so 
selling goods which were the growth or manufacture 
of the State, was unconstitutional and void, by reason 
of the discrimination; and in Machine Co. v. Gage, 100 
U. 8. 676, a State statute imposing a like tax, without 
discriminating as to the place of growth or produce 
of material or manufacture, was adjudged to be con- 
stitutional and valid, as applied to machines made iu 
and brought from another State. 

In Brown v. Houston, 114 U.S. 622, it was decided 
that coal mined in Penusylvania and brought in boats 
by river from Pittsburg to New Orleans to be there 
sold by the boatload on account of the Pennsylvania 
owner, and remaining afloat in its original condition 
and original packages, was subject, in common with 
all other property in the city, to taxation under the 
general tax laws of Louisiana; and the court referred 
to Woodruff v. Purham, above cited, as upholding the 
validity of a “* tax laid on auction sales of all property 
indiscriminately,’’ and “ which had no relation to the 
movement of goods from one State to another.”’ 114 
U. S. 634. 

In Walling v. Michigan, 116 U. S. 446, the statute of 
Michigan, which was held to be an unconstitutional 
restraint of Inter-State commerce, imposed a different 
tax upon persons engaged within the State in the busi- 
ness of selling or soliciting the sale of intoxicating 
liquors to be sent into the State, from that imposed 
upon persons selling or soliciting the sale of such 
liquors manufactured within the State; and the court 
declared that the statute would be perfectly justified 
as “an exercise by the Legislature of Michigan of the 
police power of the State for the discouragement of 








the use of intoxicating liquors, and the Preservation 


of the health aud morals of the people,” “ if it did not 
discriminate aguiust the citizens and products of 
other States in a matter of commerce between the 
States, and thus usurp one of the prerogatives of the 
National Legislature.” 116 U. S. 460. 

In Wabash, St. Louis & Pacific Railway y, Minois, 
118 U. S. 557, the only point decided was that a State 
had no power to regulate the rates of freight of any 
part of continuous transportation upon railroads 
partly within the State and partly in other States. Ip 
Robbins v. Shelby Taxing District, 120 U. 8. 489, a State 
law requiring the payment of a license tax by dram- 
mers and persons not having a regularly licensed house 
of business within the taxing district, offering for sale 
or selling any goods by sample, was decided to be un- 
constitutional as applied to persons offering to sell 
goods on behalf of merchants residing in other States, 
because as the majority of the court held, its effect 
was ‘to tax the sale of such goods, or the offer to sel] 
them, before they are brought into the State.” 1200. 
S. 497. Neither of those cases appears to us to tend to 
limit the police power of the State to protect the pub- 
lic health, the public morals and the public peace within 
its own borders. 

As was said by this court in Sherlock v. Alling, 8U. 
S. 99, 103: ‘In conferring upon Congress the regula- 
tion of commerce, it was never intended to cut the 
States off from legislating on all subjects relating to 
the health, life and safety of their citizens, though the 
legislation might indirectly affect the commerce of the 
country. Legislation, in a great variety of ways, may 
affect commerce and persons engaged in it, without 
constituting a regulation of it, within the meaning of 
the Constitution.”” It was accordingly held in that 
case that an action against a carrier engaged in inter- 
State commerce might be maintained under a State 
statute giving a civil remedy, unkuown to the common 
law, for negligence causing death; and in subsequent 
cases that what a State might punish or afford redress 
for, it might seek by proper precautions to prevent; 
and consequently, that a State statute requiring, 
under a penalty, engineers of all railroad trains within 
the State to be examined and licensed by a State 
board, either as to their qualifications generally, or as 
to their capacity to distinguish between color signals, 
was not in its nature a regulation of commerce, but 
was a constitutional exercise of the power reserved to 
the States, and intended to secure the safety of per- 
sous and property within their territorial limits, and 
so far as it affected inter-State commerce, not in con- 
flict with any express enactment of Congress upon the 
subject, nor contrary to any intention of Congress to 
be presumed from its silence. Smith v. Alabama, 124 
U. S. 465; Nashville, Chattanooga & St. Louis Railway 
v. Alabama, 128 id. 96. 

In Railroad Co. v. Husen, 95 U. 8S. 465, it was ex- 
pressly conceded, in the opinion of the court delivered 
by Mr. Justice Strong, that a State, in the exercise of 
its police power, could “ legislate to prevent the spread 
of crime, or pauperism, or disturbance of the peace,” 
as well as “ justify the exclusion of property, danger- 
vus to the property of citizens of the State; for exam- 
ple, animals having contagious or infectious diseases.” 
9 U.S. 471. And the decision, by which the statute 
of Missouri, forbidding the introduction of any Texas, 
Mexican or Indian cattle into the State, was held to 
be an unconstitutional interference with inter-State 
commerce, rested, as clearly appears in the opinion in 
that case, and has since been distinctly recognized by 
the court, upon the ground that the statute made no 
distinction in the transportation forbidden, between 
cattle which might be diseased and those whivh were 
not. Kimmish v-. Bull, 129 U. 8. 217, 221. 

The authority of the States, in the exercise of their 
police power, and for the protection of life and health, 
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to pass laws affecting things which are lawful subjects 
or instruments of commerce, and even while they are 
actually employed in commerce, has been expressly 
recognized by Congress in the acts regulating the 
transportation of nitro-glycerine, as well as in the acts 
for the observation and execution of the quarantine 
and health laws of the States. R. S., §§ 4278-4280, 4792- 
£796. 

‘In Morgan’s Steamship Co. v. Louisiana Board of 
Health, 118 U. S. 455, 465, the system of quarantine 
laws established by the State of Louisiana was held, in 
accordance with earlier opinions, to be a constitn- 
tioual exercise of the police power; and it was said by 
the court: ‘Quarantine laws belong to that class of 
State legislation which, whether passed with intent to 
regulate commerce or not, must be admitted to have 
that effect, and whieh are valid until displaced or con- 
travened by some legislation of Congress. The matter 
is one in which the rules that should govern it may in 
many respects be different in different localities, and 
for that reason be better understood and more wisely 
established by the local authorities. The practice 
which should control a quarantine station on the 
Mississippi river, a hundred miles from the sea, may 
be widely and wisely different from that which is best 
for the harbor of New York.”’ It was added that in 
this respect the case fell within the principle of Willson 
Blackbird Creek Marsh Co., Cooley v. Board of Ward- 
ens, Gilman v. Philadelphia, Pound v. Turck, and 
other cases. 

In Mugler v. Kansas, 123 U. S. 623, the court said: 
“Tu the License Cuses, 5 How. 504, the question was 
whether certain statutes of Massachusetts, Rhode 
Island and New Hampshire, relating to the sale of 
spirituous liquors, were repugnant to the Constitution 
of the United States. In determining that question, 
it became necessary to inquire whether there was any 
conflict between the exercise by Congress of its power 
to regulate commerce with foreign countries, or among 
the several States, and the exercise by a State of what 
are called police powers. Although the members of 
the court did not fully agree as to the grounds upon 
which the decision should be placed, they were unani- 
mous in holding that the statutes then under exami- 
nation were not inconsistent with the Constitution of 
the United States, or with any act of Congress.” 123 
U. S. 657, 658. 

In Bowman v. Chicago & Northwestern Railway, 125 
U. 8. 465, the point, and the only point decided, was 
that a statute of Iowa, which forbade common carriers 
to bring intoxicating liquors into the State from any 
other State, without first obtaining a certificate from 
&county officer of Iowa that the consignee was au- 
thorized by the laws of Iowa to sell such liquors, was 
an unconstitutional regulation of ihter-State com- 
merce. While Mr. Justice Field in his separate opin- 
ion (p. 507) intimated, and three dissenting justices 
(pp. 514, 515) feared, that the decision was in effect in- 
consistent with the decision in the License Cases, Mr. 
Justice Matthews, who delivered the judgment of the 
majority of the court, not only cautiously avoided 
committing the court to any such conclusion, but took 
great pains to mark the essential difference between 
the two decisions. On the one hand, after making a 
careful analysis of the opinions in the License Cuses, 
hesaid: “ From this analysis it is apparent that the 
question presented in this case was not decided in the 
License Cases. The point in judgment in them was 


. strictly confined to the right of the States to prohibit 


the sale of intoxicating liquor after it had been brought 
within their territorial limits. The right to bring it 
within the States was not questioned.”” On the other 
hand, in stating the reasons for holding the statute of 
Iowa, Prohibiting the transportation of liquors from 
another State, not to be a legitimate exertion of the 
Police power of the State of Iowa, he said: “It isnot 
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an exercise of the jurisdiction of the State over per- 
sons and property within its limits. On the contrary, 
it is an attempt to exert that jurisdiction over persons 
and property within the limits of other States. It 
seeks to prohibit and stop their passage and importa- 
tion into its own limits, and is designed as a regulation 
for the conduct of commerce before the merchandise 
is brought to its border.”’ ‘ But the right to prohibit 
sales, so far as conceded to the States, arises only after 
the act of transportation has terminated, because the 
sales which the State may forbid are of things within 
its jurisdiction. Its power over them does not begin 
to operate until they are brought within the territorial 
limits which circumscribe it.”’ 125 U. S. 479, 498, 
499. ; 

In the opinion of the majority of the court in that 
case, it was noted that the omission of Congress to leg- 
islate might not so readily justify an inference of its 
intention to exclude State legislation in matters affect- 
ing inter-State commerce, as in those affecting foreign 
commerce; Mr. Justice Matthews saying: ‘*The or- 
ganization of our State and Federal system of govern- 
ment is such that the people of the several States can 
have no relations with foreign powers in respect to 
commerce or any ‘other subject, except through the 
government of the United States and its laws and 
treaties. The same necessity perhaps does not exist 
equally in reference to commerce among the States. 
The power conferred upon Congress to regulate com- 
merce among the States is indeed contained in the 
same clause of the Constitution which confers upon it 
power to regulate commerce with foreign nations. 
The grant is conceived in the same terms, and the two 
powers are undoubtedly of the same class and char- 
acter and equally extensive. The actual exercise of 
its power over either subject is equally and necessarily 
exclusive of that of the States, and paramount over 
all the powers of the States; so that State legislation, 
however legitimate in its origin or object, when it con- 
flicts with the positive legislation of Congress, or its 
intention reasonably implied from its silence, in re- 
spect to the subject of commerce of both kinds, must 
fail. And yet, in respect to commerce among the 
States, it may be for the reason already assigned, that 
the same inference is not always to be drawn from the 
absence of congressional legislation as might be in the 
case of commerce with foreign nations. The question 
therefore may be still considered in each case as it 
arises, whether the fact that Congress has failed in the 
particular instance to provide by law a regulation of 
commerce among the States is conclusive of its inten- 
tion that the subject shall be free from all positive 
regulation, or that until it positively interferes, such 
commerce may be left to be freely dealt with by the 
respective States.’’ 125 U. S. 482, 483. 

In Kidd y. Pearson, 128 U. 8.1, a statute of Iowa, 
prohibiting the manufacture or sale of intoxicating 
liquors, except for mechanical, medicinal, culinary and 
sacramental purposes only, and authorizing any build- 
ing used for their unlawful manufacture to be abated 
as a nuisance, was unanimously held to be constitu- 
tional, as applied to a case in which the liquors were 
manufactured for exportation and were sold outside 
the State; and the court, in showing how impractica- 
ble it would be for Congress to regulate the manufac- 
ture of goods in one State to be sold in another, said: 
“The demands of such a supervision would require, 
not uniform legislation generally applicable through- 
out the United States, but a swarm of statutes only 
locally applicable and utterly inconsistent.” ‘A situa- 
tion more paralyzing to the State governments, and 
more provocative of conflicts between the general gov- 
ernment and the States, and less likely to have been 
what the framers of the Constitution intended, it 
would be difficult to imagine.”’” 128 U. S. 21, 22. 

The language thus applied to congressional super- 
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vision of the manufacture within one State of intoxi- 


cating liquors intended to be sold in other States ap- 
pears to us to apply with hardly less force to the regu- 
lation {by Congress of the sale within one State of 
intoxicating liquors brought from another State. How 
far the protection of the public order, health and 
morals demands the restriction or prohibition of the 
sale of intoxicating liquors is a question peculiarly ap- 
pertaining to the Legislatures of the several States, 
and to be determined by them upon their own views 
of public policy, taking into consideration the needs, 
the education, the habits and the usages, of people of 
various races and origin, and living in regions far apart 
and widely differing in climate and in physical char- 
acteristics. The local option laws prevailing in many 
of the States indicate the judgment of as many Legis- 
latures that the sale of intoxicating liquors does not 
admit of regulation by a uniform rule over so large an 
area as a single State, much less over the area of a con- 
tinent. It is manifest that the regulation of the sale, 
as of the manufacture, of such liquors manufactured 
in one State to be sold in another, is a subject which, 
far from requiring, hardly admits of a uniform system 
or plan throughout the United States. It is, in its 
very nature, not National, but local; and must, in 
order to be either reasonable or effective, conform to 
the local policy and legislation concerning the sale, or 
the manufacture, of intoxicating liquors generally. 
Congress cannot regulate this subject under the police 
power, because that power has not been conceded to 
Congress, but remains in the several States, nor under 
the commercial power, without eitber prescribing a 
general rule uusuited to the nature and requirements 
of the subject, or else departing from that uniformity 
of regulation which, as declared by this court in Kidd 
v. Pearson, above cited, it was the object of the com- 
mercial clause of the Constitution to secure. 

The above review of the judgments of this court 
since the decision in the License Cases appears to us to 
demonstrate that that decision, while often referred 
to, has never been overruled or its authority im- 
pugned. 

It only remains to sum up the reasons which have 
satisfied us that the judgment of the Supreme Court 
of lowa in the case at bar should be affirmed. 

The protection of the safety, the health, the morals, 
the good order and the general welfare of the people 
is the chief end of government. Salus populi suprema 
lex. The police power is inherent in the States, 
reserved to them by the Constitution, and necessary 
to their existence as organized governments. The 
Constitution of the United States and the laws made 
in pursuance thereof being the supreme law of the 
land, all statutes of a State must, of course, give way, 
so far as they are repugnant to the National Constitu- 
tion and laws. But an intention is not lightly to be 
imputed to the framers of the Constitution, or to the 
Congress of the United States, to subordinate the pro- 
tection of the safety, health and morals of the people 
to the promotion of trade and commerce. 

The police power extends to the control and regula- 
tion of things which, when used ina lawful and proper 
manner, are subjects of property and of commerce, 
and yet may be used so as to be injurious or danger- 
ous to the public safety, the public health or the pub- 
lic morals. Common experience has shown that the 
general and unrestricted use of intoxicating liquors 
tends to produce idleuess, disorder, disease, pauperism 
and crime. 

The power of regulating or prohibiting the manufac- 
ture and sale of intoxicating liquors appropriately be- 
longs, as a breach of the police power, to the Legisla- 
tures of the several States, and can be judicially and 
effectively exercised by them alone, according to 
their views of public policy and local needs; and can- 
not practically, if it can constitutionally, be wielded 





ped Cougress as part of a National and uniform sys 
em. 

The statutes in question were enacted by the State 
of lowa in the exercise of its undoubted power to pro- 
tect its inhabitants against the evils, physical, moral 
and social, attending the free use of intoxicating 
liquors. They are not aimed at inter-State commerce; 
they have no relation to the movement of goods from 
one State to another, but operate only on intoxicating 
liquors within the territorial limits of the State; they 
include all such liquors without discrimination, and 
do not even mention where they are made or whence 
they come. They affect commerce much more re- 
motely and indirectly than laws of a State (the validity 
of which is unquestioned}, authorizing the erection of 
bridges and dams across navigable waters within its 
limits, which wholly obstruct the course of commerce 
and navigation; or than quarantine laws, which ope- 
rate directly upon all ships and merchandise coming 
into the ports of the State. 

If the statutes of a State, restricting or prohibiting 
the sale of intoxicating liquors within its territory, are 
to be held inoperative and void as applied to liquors 
sent or brought from another State and sold by the 
importer in what are called original packages, the con- 
sequence must be that an inhabitant of any State 
may, under the pretext of inter-State commerce, and 
without license or supervision of any public authority, 
carry or send into, and sell in, any or all of the other 
States of the Union intoxicating liquors of whatever 
description, in cases or kegs, or even in single bottles 
or flasks, despite any legislation of those States on the 
subject, and although his own State should be the 
only one which had not enacted similar laws. It would 
require positive and explicit legislation on the part of 
Congress, to convince us that it contemplated or in- 
tended such a result. 

The decision in the License Cases, 5 How. 504, by 
which the court, maintaining these views, unani- 
mously adjudged that a general statute of a State, 
prohibiting the sale of intoxicating liquors without 
license from municipal authorities, included liquors 
brought from another State and sold by the importer 
in the original barrel or package, should be upheld and 
followed; because it was made upon full argument 
and great consideration; because it established a wise 
and just rule regarding a most delicate point in our 
complex system of government, a point always diffi- 
cult of definition and adjustment, the contact between 
the paramount commercial power granted to Congress 
and the inherent police power reserved to the States; 
because it is in accordance with the usage and practice 
which have prevailed during the century since the 
adoption of the Constitution; because it has been ac- 
cepted and acted on for forty years by Congress, by the 
State Legislatures, by the courts and by the people; 
and because to hold otherwise would add nothing to 
the dignity and supremacy of the powers of Congress, 
while it would cripple, not to say destroy, the whole 
control of every State over the sale of intoxicating 
liquors within its borders. 

The silence and inaction of Congress upon the sub- 
ject, during the long period since the decision in the 
License Cases, appear to us to require the inference 
that Congress intended that the law should remain 48 
thereby declared by this court; rather than to war- 
rant the presumption that Congress intended tbat 
commerce among the States should be free from the 
indirect effect of such an exercise of the police power 
for the public safety, as had been adjudged by that de- 
cision to be within the constitutional authority of the 
States. 


For these reasons we are compelled to dissent from 
the opinion and judgment of the majority of te 
gourt. 
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TRADE-MARK — ASSIGNMENT — FORMULA. 
MASSACHUSETTS SUPREME JUDICIAL COURT, 
FEB. 27, 1890. 


CHADWICK V. COVELL. 

Where the proprietor of a medicine transfers the right to use 
his trade-mark and formula without transferring the place 
of manufacture, or plant used, or the good-will of the 
business, and there is no exclusive right to manufacture 
the medicine in any one, and there is nothing in the 
trade-mark to indicate that the medicine comes from a 

ular manufactory, the grantee cannot restrain 
another person from using it, as the only effect of the 
trade-mark is to indicate a class of goods which any one 
who knows how may manufacture. 

Amanufacturer of medicines which are not patented has no 
exclusive right to the use of his formulas, except as 
against one who obtains his knowledge of the ingredients 
by means of a breach of trust or contract. 


_— from Superior Court, Bristol County. 


E. L. Barney, for plaintiff. 
E. Avery and T. F. Desmond, for defendant. 


Hotmgs, J. This is a suit brought for an injunction 
and damages in respect of the ‘defendant’s manufac- 
ture and sale of certain medicines under the name of 
“Dr. Spencer’s Queen of Pain,’’ and ** Spinal Paste or 
Salt Rheum Cure,” and his use of alleged trade-marks 
forthe same. Issues were framed for the jury on the 
question whether the plaintiff was the owner of the 
formulas for the medicines and of the trade-marks 
used by Dr. Spencer, and the case came on for trial 
upon them. As the whole case was pending in the Su- 
perior Court, it is hardly to be supposed that it was 
understood that every question, except those raised 
by the issues in their narrowest sense, was left for 
trial at another time. It seems plaiu, at the least, that 
the rulings of the judge were made on the footing that 
the question before him was whether the plaintiff had 
such an exclusive ownership as she alleged in her bill, 
and as entitled her to an injunction, and that the 
judge was right in that understanding. If the issues 
were construed more narrowly than that, the trial by 
jury was a waste of time. 

The plaintiff's case, on her evidence, is as follows: 
Dr. Spencer, of New Bedford, made and sold these 
medicines according to certain secret formulas of his 
own, under the names mentioned. The plaintiff be- 
came intimate with him; and after his death Mrs. 
Spencer, his administratrix, said to the plaintiff that 
it was the doctor’s wish and her wish that the plain- 
tiff should have the formulas of the Queen of Pain and 
the Spinal Paste, and the trade-marks, and the circu- 
lars and labels, and every thing that went with the 
Queen of Pain and the Spinal Paste, and that was her 
reward for her kiudness. These formulas were written 
on paper. Mrs. Spencer handed them to the plaintiff 
and she took them. At that time, the plaintiff took 
some of the Queen of Pain that was manufactured and 
on hand. There was not any Spinal Paste made then. 
She took none of the labels at that time. Three days 

Mrs. Spencer died, and a teamster carried the 
fest of the medicine to the plaintiffs house. After 
that the plaintiff began to manufacture and sell the 
medicines. The sisters and next of kin of Dr. Spencer, 
and his administrator de bonis non, subsequently 
signed Pupers purporting to ratify the transaction; the 
administrator using words implying that she had a 
right, but not necessarily an exclusive right. The ad- 
ee also sold the plaintiff two dies used by 
—,, for stamping packages of the Spinal Paste. 

ter these transactions, the administrator de bonis 
non conveyed by deed to the defendant, for $200, Spen 





cer’s recipes and trade-marks for these medicines, ex- 
cepting rights, not specified, theretofore granted by 
Spencer, Mrs. Spencer or himself, and it seems, had 
sold him moulds for bottles for the Queen of Pain, ata 
much earlier time. The defendant made and sold the 
medicines with labels like those used by Dr. Spencer. 
The judge ruled that the evidence would not support 
a decree for the plaintiff, directed the jury to answer 
the questions in the negative, ordered the bill to be 
dismissed, and reported the case. 

So far as the right to manufacture and sell the medi- 
cines goes, the plaintiff's case may be disposed of ina 
few words. Dr. Spencer had no exclusive right to the 
use of his formulas. His only right was to prevent 
any one from obtaining or using them through a 
breach of trust or contract. Any one who came bon- 
estly to the knowledge of them could use them with- 
out Dr. Spencer's permission and against his will. 
Peabody v. Norfolk, 98 Mass. 452, 458; Morrison v. 
Moat, 9 Hare, 241, 263; Williams v. Williams, 3 Mer. 
157. The defendant got his knowledge honestly. 

Having the right to make and sell the medicines, the 
defendant had the right to signify to the public that 
the medicines were made according to the formulas 
used by Dr. Spencer. The only question is whether 
the plaintiff has the right to restrain him from using 
Dr. Spencer’s trade-marks. The defendant argues 
that an executor or administrator has no right to give 
away the estate coming to his hands, and therefore 
that the plaintiff got no title to any property of Dr. 
Spencer by Mrs. Spencer's dealings ‘with her, since 
those dealings were, at most, a mere gift. But there 
has been no attempt to avoid the transaction on behalf 
of any one interested. The jcreditors of the estate 
have all been paid, and the next of kin assented to the 
gift. So faras this objection goes, we shall assume, 
that even if the gift was a breach of duty on the part 
of Mrs. Spencer, it gave the plaintiff a title as against 
third persons, to any thing which it was otherwise 
competent to give her. Myers v. Meinrath, 101 Mass. 
366. 


We assume for the purposes of our decision, but 
without expressing an opinion on either question, that 
what took place between Mrs. Spencer and the plain- 
tiff purported to be a present gift of the trade-marks, 
and that if the gift of a trade-mark in gross would 
have been good if by deed, it would be equally good 
at common law when made by parol. The old rule 
was that “ every thing that is not given by delivery of 
hands must be passed by deed.’’ Noy Max., p. 62, chap. 
33; Fairfax, °J.,in Y. B., 21 Hen. VII, 36, p. jl, 45; 
Shep. Touch. 229. But the formalities required by the 
early common law have been broken in upon a good 
deal, although more in England than in this State. It 
may be that later forms of property not admitting of 
delivery, but unknown to the_old law, or not then the 
subject of transfer, are free from the restraints of the 
ancient rule; just as at Rome, later forms of property 
could be conveyed without the comparatively early 
ceremonies of mancipation. It may be that even a 
parol gift of incorporeal property ‘would be sustained 
although delivery is impossible, from the nature of the 
case. But that question we leave undecided. See 
Browne Trade-Marks (2d ed.), § 361 and note; Low 
Tr. Stocks, § 43; 2 Kent Com. 439; Grover v. Grover, 
24 Pick. 261, 263; Bond v. Bunting, 78 Penn. St. 210, 
218. 

We also refrain from considering whether the sale 
of the two dies to the plaintiff would not be sufficient 
to give her the right to use the marks upon them 
(Stevens v. Gladding, 17 How. 447, 452), and pass to what 
seenis to us the insuperable difficulty in the case. 

What is the plaintiffs position when she seeks to 
prevent the defendant from selling his medicine by 
the name of “ Dr. Spencer's Queen of Pain?” . She is 
not Dr. Spencer. She is not the owner of a manufac- 
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tory once owned by him. She makes the medicine 
with her own ingredients, tools, plants and contriv- 
ances. She has no exclusive right to make it. The de- 
fendaut’s use of the name does not mislead the public 
auy more than hers does as to the maker, the place of 
mauufacture, or the nature or quality of the goods. 
Unless therefore it should be held that a trade-mark 
may be erected into a new species of property, capable 
of lasting as long as the world does, and certain goods 
are manufactured, and of being transferred for value 
or by gift from person to person irrespective of good- 
will, special right to make the goods, place of manu- 
facture, or fraud of any kiud upon the public, the 
plaintiff cannot prevail. 

Undoubtedly, the exclusive right to use a certain 
collocation of words or sigus to designate a certain 
class of goods may have a considerable money value as 
an advertisement; but the fact that a right would 
have a money value, if it existed, is uot a conclusive 
reason for recognizing the right. The exclusive right 
to particular combinations of words or figures for pur- 
poses not less useful than advertising — for poetry, or 
the communication of truths discovered for the first 
time by the writer; for art or mechanical design—has 
needed statutes to call it into being, and is narrowly 
limited in time. When the common law developed 
the doctrine of trade-marks and trade-names, it was 
not creating a property in advertisements more abso- 
lute than it would have allowed the author of Paradise 
Lost, but the meaning was to prevent one man from 
palming off his goods as another's, from getting 
another’s business or injuring his reputation by un- 
fair means, and perhaps from defrauding the public. 

It is true that some judges, noticeably Lord West- 
bury, have preferred to rest the protection to trade- 
marks on the notion of property, rather than of fraud; 
but itis plain, upon reading his judgments, that he 
means no more than that the deception which equity 
will prevent need not have been intended, as when a 
man ignorantly adopts a trade-mark already in use, 
and that within certain limits a trade-mark may be 
sold, which nobody denies. Hall v. Barrows, 4 De 
Gex, J. & 8S. 150, 158; Leuther Cloth Co. v. American 
Leather Cloth Co., id. 137. The limitations are clearly 
marked by the language of Lord Cranworth and Lord 
Kingsdown in the latter case on appeal to the House 
of Lords. 11 H. L. Cas. 523, 534, 538. See also Manu- 
facturing Co. v. Loog, L. R., 8 App. Cas. 15, 29, et seq.; 
Wotherspoon v. Currie, L. R., 5 H. L. 508, 514, 519; 
Ainsworth v. Walms/ey, L. R., 1 Eq. 518, 525; Collins 
Co. v. Brown, 3 Kay & J. 423, 426. At least as strict a 
rule is to be drawn from Pub. Stat., chap. 76, $1; Gil- 
man v. Hunnewell, 122 Mass. 139, 148. 

If the nature and foundation of the right is what we 
suppose, then the reasons why, and the limits within 
which, a grantee will be protected are plain. The 
most usual case is when a trade-mark meaus that 
goods come from a certain manufactory, and the 
manufactory and mark change hands together. LE. g., 
Howie v. Chaney, 153 Mass. 592; Warren v. Thread Co., 
134 id. 247; Kidd v. Johnson, 100 U. 8. 617, 620. The 
use of the mark by a third person would be as much a 
fraud upon the grantee as it would have been upon 
the grantor; therefore the grantee will be protected. 
Manufacturing Co. v. Loog, L. R.,8 App. Cas. 15, 17; 
Jennings v. Johnson, 37 Fed. Rep. 364. But our decis- 
ious have gone no further. Sohier v. Johnson, 111 
Mass. 238, 244. See Colton v. Gillard, 44 Law J. Ch. 90; 
Congress Spring Co. v. High Rock Spring Co., 45 N. Y. 
291, 302; Crucible Co. v. Guggenheim,.2 Brewst. 321, 
339; and cases supra. 

It may be that similar principles would apply if the 
plaintiff had the exclusive right of manufacturing the 
medicines, although she was not strictly a successor to 
Dr. Spencer's business, and did not have his manu- 
factory or plant. See Morrison v. Mout, 9 Hare, 
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241, 267; Jn re Palmer's Trade-Mark, 24 Ch. Div. 504, 
520; Menendez v. Holt, 128 U. S. 514, 529, "But 
that is not this case. The only significance of Dr 
Spencer’s marks at the present time, by whomaoever 
used, is to indicate a class of goods which any one who 
knows how to do it may lawfully manufacture, The 
case more nearly resembles Thompson vy, Winchester, 
19 Pick. 214, 216. See Emerson v. Badger, 101 Mass 
82, 86; Goodyear’s India Rubber, etc., Co. y. Goodyear 
Rubber Co., 128 U. 8. 598; In re Leonard’s Trade-Mark, 
26 Ch. Div. 288; Wanufacturing Co. v. Loog, L. R.8 
App. Cas. 15, 26, 27, 87, 38. There is a slight analogy 
as to the cases where a patentee has been denied the 
exclusive right to the name of his patented article, or 
a trade-mark, after the patent has expired. Manufac- 
turing Co. v. Nairn, 7 Ch. Div. 834; Jn re Palmer's 
Trade-Mark, 24 id. 504, 517, 521; In re Ralph’s Trade- 
Mark, 25 id. 194, 199; Coats v. Thread Co., 36 Fed. Rep 
324. We are of opinion that assuming that there was 
a gift, otherwise valid, to the plaintiff, of Dr. Spen- 
cer’s trade-marks, it did not give her the right to pre- 
vent the defendant from using the same words and 
devices. 

Our decision makes the exclusion of evidence of Dr, 
Spencer’s expressions of intention immaterial, al- 
thoagh there seems to be no doubt that it was prop. 
erly excluded. 

Decree affirmed. ; 


—_—_>____ 


EMINENT DOMAIN—CHANGE OF HORSE 
RAILWAY TO ELECTRIC RAILWAY. 





RHODE ISLAND SUPREME COURT, JAN. 18, 1390. 


TAGGART V. NEWPORT STREET Rar.way Co. 


Acorporation was chartered by the name of the Newport 
Horse Railroad Company, the name being afterward 
changed to the Newport Street Railway Company. The 
charter provided that notice should be given to abutting 
owners before the location of tracks, that the road should 
be operated by ‘‘steam, horse or other power” as the 
municipal governments might direct, and that the cor 
poration should “‘ not encumber any portion of the streets 
or highways not occupied by said tracks.” The charter 
contained no mention of electricity, no permission to 
erect poles or to condemn property, no provision for com- 
pensation to abutters. Notice was given to abutters prior 
to track laying, and after notice and hearing the city 
council of Newport authorized the company to locate 
“ railroad tracks to be used with horse power” in certain 
streets. Without further notice the city council subse- 
quently authorized the company to use electric motive 
power and to erect and maintain poles for conducting 
wires. Held, that no further notice to abutters was needed 
notwithstanding the change from horse power to electrie 
power conveyed by suspended wires; that the words 
“other power” properly included electricity ; that the 
charter allowed the use of electricity; that the use of 
poles was not forbidden by the prohibition to “ encumber 
any portion of the streets or highways not occupied by 
said tracks ;’’ that the erection of poles did not impose & 
new servitude nor require compensation to the 
owners; and that the charter in omitting to provide for 
such compensation was not unconstitutional. 


ILL in equity for an injunction. 


Julien T. Davies, Arnold Green and Patrick J. Gal- 
vin, for complainants. 


Francis B. Peckham and Darius Baker, for respouu 
ent. 


Durrer, C. J. This bill is brought by the complain- 
ants as abutters on certain streets in the city of New- 
port, along and over which the tracks or rails of the 
defendant company's street railway bave been laid. 
The object is to have the company enjoined from 
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erecting or maintaining certain poles and wires in the 
streets in front of their estates. Said poles were 
erected to support said wire over said tracks for the 
conduction of electricity, which is used as a motor for 
the passenger cars traversing said tracks. The poles 
are, placed along the margins of the sidewalks of 
said streets about one hundred and twenty feet apart, 
and were placed so by permission of the city council 
ofthe city of Newport given by ordinance. The case 
was submitted on bill and answer, no replication hav- 
ing been filed. The bill alleges several grounds of re- 
lief. We will consider them severally as alleged. 

The first ground is that the company did not give 
notice as required by section 2 of the act of incorpora- 
tion, Said section provides for notice to abutters to 
be given by publication and posting at least fourteen 
days before the location of tracks proposed to be laid. 
The bill alleges that the purpose for which the 
notice was required was to apprise the abutters 
“of the nature and extent of the proposed use of the 
streets and highways,’’ and to afford them an oppor- 
tunity to appear before the city and town councils 
having power over the matter and be heard in relation 
thereto. The bill admits that a notice was given in 
August and September, A. D. 1888, but avers that it 
was defective in that it did not set forth that any other 
than horse power was intended to be used. The an- 
swer stutes that said notice did not refer to the matter 
of power and maintains that any reference to it therein 
was unecessary, sitce section 2 prescribes notice only 
before action in regard to the location of the tracks. 
Thisisso. It is section 5 that relates to the power. 
That section provides that ‘“‘said tracks or road shall 
be operated and used by said corporation with steam, 
horse or other power, as the councils of said city and 
towns may from time to time direct.’”’ No notice is 
required before such direction. The ordinance in re- 
gard to location was passed January 24, A. D. 1889. 
It permitted the use of horse power only. The ordi- 
nance permitting the use of electricity was passed 
March 5, A. D. 1889. It seems to us that the latter or- 
dinance was clearly authorized by section 5 in the 
words above quoted. ‘The previous location of the 
tracks was not affected thereby. 

The second ground alleged is that 'the right to use 
electricity is not given. The language in regard to the 
power to be used is that above quoted; namely, that 
the road shall be operated *‘ with steam, horse or other 
power as the councils of said city and towns may from 
time to time direct.””, The complainants contend that 
the word ‘steam ” must be struck out because it has 
been decided that steam cannot be used without com- 
pensation to the owners of the fee for the new servi- 
tude imposed, and no compensation is provided for, 
and because “ steam ” being struck out, ‘‘ other power” 
Must be construed to mean other power similar to 
horse power, i. e., other animal power. We do not 
flud the argument convincing. Allowing that ‘‘steam’”’ 
Must be struck out for the reason given, it does not 
follow in our opinion that “ other power’”’ must be 
construed to mean other animal power. Horse power 
is the only animal power which has ever been used for 
the traction of street railway cars in our northern 
sities, and it is the only animal power which could 
have occurred to the General Assembly as fit to be 
used. The suggestion that “ other power may mean 
mules cannot be entertained. The act of incorpora- 
tion was passed in the winter of 1885, when the idea 
that electricity might be brought into use as a motor 
wasalready familiar, and nothing seems more probable 
than that the words “other power” were inserted 
With a view to its possible employment. We do not 
think the second ground valid. 

The third ground is that the erection of the poles on 
the sidewalks is in effect prohibited by the act of in- 





eorporation. The seventh section, which relates to | 


the repairs of the streets where the tracks are and to 
damages for negligence on the part of the company, 
concludes as follows, to-wit: ‘‘ And said corporation 
shall not encumber any portion of the streets or 
highways not occupied by said tracks.”’ The poles are 
certainly ina portion of the streets not occupied by 
the tracks; but do they encumber that portion, in the 
meaning of the word as it is used? To encumber, ac- 
cording to Webster, is ‘‘ to impede the motion oraction 
of,,.as with a burden; to weigh down; to obstruct, em- 
barrass or perplex.’’ To encumber, as used in said sec- 
tion 7, doubtless means to obstruct or hinder travel by 
putting things in the way of it. The poles are very 
slightly in the way of travel, being placed as hitching 
posts, lamp posts, electric light poles, telegraph and 
telephone poles are placed, near the front margins of 
the sidewalks. Weare not inclined to say however 
that they do not encumber because they are placed, as 
they are, but only that it does not follow that they en- 
cumber because they are so placed. Take forinstance 
a lamp post or an electric light pole. It is slightly in 
the way and if it served no useful purpose in regard to 
the street, might justly be deemed to encumber it. 
But it supports a lamp, or an electric light, which 
illuminates the street at night and so improves the 
street for its proper uses. It is not therefore an in- 
cumbrance in any proper sense of the word. The real 
question is, as it seems to us, whether the words “and 
said corporation shall not encumber any portion of the 
streets or highways occupied by said tracks,” were in- 
tended to restrain the city council of the city of New- 
port from authorizing the use of electricity fora motor 
in the manner in which it is used by the company. 
We have already decided that the council has power 
by section 5 to‘authorize the use of electricity, so that 
the question relates only to the manner of using, and 
is, whether the council has power to authorize the use 
in said manner. It seems tous that the provision that 
the tracks or road shall be operated by ‘*‘ steam, horse 
or other power, as the councils of said city and towns 
may from time to time direct,” is broad enough to 
empower said councils not only to authorize the use of 
electricity as a motor, but also to authorize its use by 
means of any system of application which it approves 
as suitable; and it further seems to us that the con- 
cluding words of section 7 have their full meaning 
when applied to the company acting of itself, without 
extending them to city and town councils acting under 
section 5or to the company acting under said sec- 
tion as authorized by such councils. It appears that 
said concluding words were copied from charters of 
street railway companies which were only authorized 
to use horse power, and in which of course they could 
have had no such application as is here contended for. 
It also appears from the allegations of the answer that 
the mode of using electricity which has been adopted 
is the only mode in which it can be successfully used 
by the company for the operation of the road. These 
are things which confirm our views. Our conclusion 
is that the power conferred by section 5 is not qualified 
by the concluding words of section 7, and that the 
poles complained of, having been erected under sec- 
tion 5 as partiof the apparatus for supplying the railway 
with its motive power, are to be regarded not as en- 
cumbering the streets but as ministering to their uses, 
and as increasing the facilities for travel which they 
afford to the public. 

The fourth ground alleged is that if the act of incor- 
poration authorizes the use of electricity for the opera- 
tion of said street railway and the erection of the poles 
as ancillary thereto, it is unconstitutional and void 
because it authorizes the imposition of an additional 
servitude upon the streets without providing for any 
additional compensation to the owners of the fees of - 
said streets. We think it is settled by the greater 
Weight of decision that a railroad constructed in a 
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street or highway and operated by steam in the usual 
mauner imposes a new servitude and entitles the 
owner of the fee to an additional compensation; but 
that a street railway operated by horse power, as such 
street railways are ordinarily operated, does not im- 
pose any new servitude and does not entitle the owner 
of the fee to any additional compensation. Mills Em. 
Dom., § 205, and cases cited; Angell High., §91 d, n.1, 
and cases cited; Newell v. Minneapolis L. & M. Rail- 
way Co., 35 Minn. 112; also 25 Am. Law. Reg. (N. 8.), 
431, and cases cited in the note. The distinction is 
often stated as a distinction between steam and horse 
railroads, but the {distinction properly rests not on 
any difference in motive power, but in the different 
effects produced by them especially on the highways 
or streets which they occupy. A steam railroad is held to 
impose a new servitude, not because it is operated by 
steam, but because it is so operated as to be incom- 
patible with the use of the street in the other usual 
modes, or in other words, so as practically to exclude 
the usual modes of use. Pierce Railr. 234. A steam 
railroad on a street so operated as to be consistent 
with the use of the street in the usual modes has been 
held not to impose a new servitude. Newell v. Min- 
neapolis L. & M. Railroad Co., supra; Fulton v. Short 
Route Railway Transfer Co., 85 Ky. 640. It is not the 
motor, but the kind of occupation, whether practically 
exclusive or not, which is the criterion. Briggs v. 
Lewiston & Auburn Horse Railroad Co., i79 Me. 363. 
A steam railroad, as ordinarily operated, it has been 
said, comes into serious conflict with the usual modes 
of travel, and is a perpetual embarrassment to them, 
in greater or less degree according as the business of 
the railroad is greater or less, or as the running of the 
trains is more or less frequent; whereas the ordinary 
street railway instead of adding a new servitude to the 
street operates in furtherance of its original uses, and 
instead of being an embarrassment, relieves the pres- 
sure of local business and local travel. Grand Rapids 
& Indiana Railroad Co. v. Heisel, 28 Mich. 62. See also 
Attorney-General v. Metropolitan Railroad, 125 Mass. 
515; Citizens’ Coach Co. v. Camden Horse Railroad Co., 
33 N. J. Eq. 267; Elliott v. Fairhaven & Westville Rail- 
road Co., 32 Conn. 579; Hobart v. Milwaukee City Rail- 
road Co., 27 Wis. 194. The only considerable privilege 
which the horse car has over other vehicles is, that be- 
ing confined to its tracks, itjcannot turn aside for other 
vehicles, while they are forced to turn aside for it, but 
this is an incidental matter, insufficient to make the 
horse railroad a new servitude. Shea v. Potrero & 
Bay View Railroad Co., 44 Cal. 414. 

The street railway here complained of is operated 
neither by steam nor horse power, but by electricity. 
It does not appear however that it occupies the streets 
or highways any more exclusively than if it were ope- 
rated by horse power. The answer avers that “elec- 
tricity besides being as safe and as easily managed as 
horse power for the propulsion of street cars, is more 
quiet, more cleanly and more convenient than horses, 
both for residents on the streets used by said cars and 
for the public generally, and also causes much less 
wear and injury to the streets and highways than is 
occasioned by street cars, of which horses are the mo- 
tive power.’’ These averments, the case being heard 
ov bill and answer, must be taken as true. We see no 
reason to doubt their truth. It is urged that electricity 
is a very dangerous force and that the court will take 
judicial notice of its dangerousness. The court will 
take judicial notice that electricity developed to some 
high degree of intensity is exceedingly dangerous, and 
even fatally so, to men or animals when it is brought 
in contact with them, but the court has no judicial 
kuowledge, that as used by the defendant company, it 
is dangerous. The answer denies that it is dangerous 
to either life or property. It is also’ urged that the 
cars, moving apparently without the application of ex- 








ternal force, alarm and frighten horses. This, 80 far 
as it is alleged in the bill, is denied in the answer, We 
see no reason to suppose that this form of danger is a9 
great, that on account of it, the railway should bere. 
garded as an additional servitude. The answer alleges 
that.a great many street railways, operated by elec- 
tricity, in the same manner as the railway of the de. 
fendant is operated, are in use in various towns and 
cities in different States, and that many others are iy 
process of construction. 

Reference has been made to cases which hold that 
telegraph or telephone poles and wires erected on 
streets or highways constitute an additional servitude, 
entitling the owners of the fee to additional compensa. 
tion, and from these cases it is argued that the railway 
here complained of is an additional servitude by reason 
of the poles and wires which communicate its motive 
power. There are cases which hold as stated and there 
are cases which hold otherwise. But assuming that tele 
graph and telephone poles and wires do create a new 
servitude, we do not think it follows that the poles 
and wires erected and used for the service of said street 
railway likewise create a new servitude. Telegraph 
and telephone poles and wires are not used to facili. 
tate the use of streets where they areerected for travel 
and transportation, orif so, very indirectly so; whereas 
the poles and wires here in question are directly ancil- 
lary to the uses of the streets as such, in that they 
communicate the power by which the street cars are 
propelled. It has been held, for reasons which we con- 
sider irrefragable, that a telegraph erected by a rail- 
road company within its location for the purposes of 
its railroad, to increase the safety and efficiency 
thereof, does not constitute an additional servitude, 
but is only a legitimate development of the easement 
originally acquired. Western Union Telegraph Co. v. 
Rich, 19 Kans. 517. 

Our conclusion is that the complainants are not en- 
titled to the relief prayed for on the grounds alleged, 
and that the bill be dismissed with costs. 


——__>___—_- 


NECESSITY OF CODIFICATION. 

(From an address by Hon. Henry C. Caldwell at the dedica- 
tion of the Hot Springs County Court-House, Malvern, Ark, 
Feb. 4, 1889.] 

As an emblem of civil justice the court-house fails 
to inspire entire confidence. For the chief cause of 
this the courts are not and the people are respousible; 
because the courts cannot codify the law, and the peo 
ple, through their representatives and a commission, 
can. It isa popular notion that the people make the 
law, but it is a popular delusion. Ninety-five percent 
of the disputed questions of law which arise in the trial 
of a lawsuit, and upon the decision of which the result 
of the suit depends, are determined by a speciesof law 
outside of your written statutes and Constitution, 
and which you had no hand in making. You ask me 
to tell you who made this large body of law by which 
your rights are determined and where you can find 
it? 

Your questions are easily answered. The judge 
made it; it is ‘* judge-made law.” A considerable 
portion of it was made by judges in England about & 
thousand years ago, and the remainder has been made 
since that time by judges in that country and this, a8 
occasion called for it. When judge-made law gets to 
be very old it is called ‘‘ common law.” 

You want to know where you can find it? 

You will find it in six thousand volumes of law re 
ports, which average seven hundred pages to the 
volume, making four million two hundred thousand 


pages. 
If you read fifty pages every day in the year, inolud- 
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ing Sundays, Christmas, New Years and the Fourth 
of July, for two hundred and thirty years, you will 
have read this judge-made law down to the time you 
began your course of reading. But during your long 
course of reading the judges have been engaged in 
making this kind of law at the rate of sixteen thou- 
sand cases a year; so that after you have read two 
hundred and thirty years you will find the volumes of 
reports that have accumulated since you began to 
read exceed by many times the number you have 


This is not the end of your embarrassment. 

It this judge-made law was harmonious and con- 
sistent with itself you would kuow, at the end of your 
two hundred and thirty years’ course of reading, how 
the law stood at the time you began it. 

But as you read the reports you will discover that 
the same questions are differently decided by different 
courts, and by the same court. 

“Confusion now hath made his master-piece.”’ 

You ask me, in view of these facts, how it is possible 
forany one to know what the law is? I answer it is 
not possible. No lawyer or judge living knows what 
the law is. Some know more than others, but none 
make any approximation to knowing it all. 

Precedents can be found to sustain either side of 
nearly every question. Where precedents are want- 
ing the decision makes the law and not the law the 
decision, and so the process of legislation by the 
courts goes on unceasingly. 

Anenterprising firm of lawyers in the East, who 
have access to the six thousand volumes I have men- 
tioned, advertise to furnish, on short notice, a brief 
of authorities supporting any view of a legal question 
that is desired; they are by no means false pre- 
tenders — they can come very near doing what they 
promise. 

It bas come to this: That the law, instead of being 
the ready ‘‘means of redress to all grievances, has 
itself become the grand grievance of the nation — our 
shame instead of our glory.’’ 

The Emperor Caligula bound the citizens of Rome 
to the observance of laws written in such small char- 
acters and posted so high from the ground that no one 
could read them. 

For eighteen hundred years this act has been char- 
acterized as the very refinement of injustice and op- 
pression. ° 

But you are suffering an infliction of the very same 
nature—you are utterly unable to read, or to find the 
laws which determine your responsibilities and rights, 
and no one can tell you what they are. 

Less sympathy is due to you than to Caligula’s sub- 
jects, because you have it in your power to have the 
law written down in a statute where all may see and 
read it, and his subjects had no such power. 

The conflict and confusion in the law is past all 
Temedy by the courts. The only remedy is codifica- 
tion, and the people can bring this about. The law- 
yers have no power to do it, and probably do not care 
tohave it done; they are not much injured by the 
existing order of things. Besides, all great reforms 
Must proceed from the people, ‘from the non-profes- 
sional to the professional, or from below, upward.” 

Your representatives can create a commission to 
Put so much of this judge-made law, as is worthy of 
adoption and preservation, in the form of a code so 
that all may read and know the law. 

To show the extent to which codification will 
brivg order out of chaos, [ will quote a paragraph 

ma learned address on this subject, delivered 
by Judge Rose befure the Bar Association of Ten- 


The judge states that the law of bills of exchange, 
Promissory notes and checks has been codified in 
England and that the codified ‘statute contains one 














hundred sections, and according to a statement of its 
author, it embodies two thousand English decisions 
and seventeen previous statutes, and reduces the law 
to about one-five-thousandth part of its former 
bulk.”’ 

This shows the enormous amount of chaff that has 
to be winnowed to get agrain of wheat, and until the 
winnowing process is gone through with, in the man- 
ner I have indicated, there is no way of distinguishing 
the wheat from the chaff. 

The contents of five thousand volumes of reports, 
which leave the law in a plight that nobody knows 
what it is, can be compressed into one volume and put 
in a shape that every one can read it and knows what 
itis. It must be remembered that the law of the sur- 
vival of the fittest, which obtains in all the sciences, 
has no application to judge-made law. That made in 
the dark ages is venerated for its antiquity and more 
prized than that made in modern times. In sciencea 
newly-discovered truth at once displaces the old error; 
but in law the old error is adhered to, because it is 
old, in the face of reason and justice. The Legislature 
alone can slay it.—American Luw Review. 





REMARKS OF DAVID DUDLEY FIELD AT 
THE DINNER GIVEN BY THE SATURDAY 
NIGHT CLUB TO THE JUDGES OF THE 
CONNECTICUT SUPREME COURT. 

Mr. PRESIDENT — When you did me the honor to 
invite me to this banquet, I was quick to accept the 
invitation, because 1 expected to meet the judges of 
my native State, of which I bear so pl ntar 
brance. I find however representatives from other 
seats of justice come to greet the judges of Connecti- 
cut. You have here a judge from the Dominion of 
Canada, over which shines the mild light of Arcturus, 
and on the other side a representative from Texas 
where glows not the lone star of other days, but the 
bright constellation of the southern cross. You have 
judges from the neighboring State of New Jersey, 
from the further State of Pennsylvania and from 
Delaware, about which I may use the language of John 
Quincy Adams, speaking of Rhode Island, that ‘‘ she 
is to be measured not by the smallness of her stature, 
but by the loftiness of her principles.’’ All these emi- 
nent judges are here to join in salutation to the judges 
of Connecticut, and to them therefore our attention is 
to be chiefly directed. 

Iam old enough to remember the judges of Con- 
necticut when they sat under the authority of the 
Colonial charter, that charter which was hidden in the 
famous oak of Hartford to escape seizure by an emis- 
sury of the king of England. I was present at the trial 
in Haddam, my native town, of a man for murder. 
Trumbull was the judge— that Trumbull who wrote 
McFingall, and who being elected fora single year, as 
was then the rule, was re-elected for as longas he lived. 
He was neatly dressed, wearing ruffles in the bosom 
and at the wrists, and was in trim knee-breeches. 

I remember this incident of the trial: The crowd 
was 80 great that the court was adjourned from the 
court-house to the church, then called the meeting- 
house. The jurors sat in the square pews. Oneof the 
jurors, a respectable farmer of the neighborhood, 
thinking that he had detected some mistake of the 
counsel rose to correct him, when the counsel retorted 
that the juror was the one mistaken, and added ** Let 
him that thinketh he standeth take heed lest he fall.” 
The prisoner was convicted and hung at Middletown. 
I went up to see the execution, and when I reached 
the place train bands were marching through the 
atreets playing their music, as if for a great fes- 
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tivity. A sermon was preached to a crowded house, 
and the prisoner was then taken, dressed in a shroud, 
to a hill near by, and in the presence of thousands of 
spectators was executed. These scenes were of course 
impressed strongly on the memory of a boy. I remem- 
ber the session of the County Court at Haddam, when 
the judges, headed by the sheriff, marched in order 
from the tavern to the court-house. I remember see- 
ing in court David Daggett, wearing white-top boots, 
and I met Roger Minot Sherman driving into the vil- 
lage ina sulky. I remember Staples and Hungerford. 
The latter went into court one day with a Bible under 
his arm, to show from the first chapter of Genesis, as 
authority in an insurance case, that the day began at 
sunset ‘‘and the evening and the morning were the 
first day.” 

In those days parties ran high in Connecticut, be- 
tween the Democrats and the Federalists—** Demos ” 
and ** Feds,” as they were called for shortness, and 
contempt as well. Let me recount two anecdotes: 

The Reverend Dr. Backus riding along the highway 
stopped at a brook to water his horse, when another 
rider came up from the opposite side, and thus ad- 
dressed the good man: ‘*Good morning, Mr. Min- 
ister; ’’ the latter replied, ‘‘ Good morning, Mr. Demo- 
erat;"’ “ How did you know that I was a minister?”’ 
** By your dress;’’ *‘ How did you know that 1 was a 
Democrat!” ‘* By your address.” 

At another time Dr. Backus, being prosecuted for 
a libel upon Mr. Jefferson, was taken from his home 
to Hartford to be bailed. The minister and the mar- 
shal rode of course, for that was not the hey day of 
vehicles. The minister rode very fast, so fast that the 
marshal called out after him: “Dr. Backus, Dr. 
Backus, you ride as if the devil were after you.” The 
doctor turning his head replied, ** Just so.” 

Mr. Presipent—Connecticut has been often abused 
for the frugality and thrift of its people, and called in 
derision the Nutmeg State. I remember hearing that 
a New Yorker once put into his will an injunction 
against any child of his being educated in Connecticut. 

An Episcopal clergyman removing from New York 
into a Connecticut town was actually boycotted. The 
people would not sell him any thing to eat, and I be- 
lieve he returned for fvuod and shelter to the hither 
side of Byram river. I remember such a joke as this 
current in New York, that they had asingularbabit in 
Connecticut when a man cast up his accounts with his 
neighbor and give him a note for the balance, he used 
to exclaim: ‘* Thank God, that debt is paid.’’ Some 
of the people have singular tastes now and then; as for 
example there is a hill behind East Haddam, that used 
to be called “‘ Stagger-all-hill,’’ but inquiring the other 
day 1 was told its name was now ‘“ Mount Par Nas- 
sus."’ 

They may say all these things if they please, but 
Connecticut has no public debt, or a very small one at 
most, and her people are industrious, educated, polite 
to strangers, jealous of their rights and brave enough 
to defend them. I remember hearing Mrs. Fannie 
Kemble say, some years ago, of the twelve hundred 
thousand people then inhabiting Massachusetts, that 
taking them all in all she thought they were the fore- 
most twelve hundred thousand people living tugether 
in the world, and [ can speak in similar terms of the 
inhabitants of Connecticut, as really a party of the 
same people. 

In conclusion, Mr. President, may I without affecta- 
tion utter these words of love for my native State, its 
scenery and its people: 

Flow on gentle river, shine on rugged and wooded 
hills, shine on green meadows basking in the sun, and 
you, brave people, who dwell amid the scenes, prove 
yourselves ever worthy of your progenitors, and flaunt 
high as you will, the old banner with its hopeful and 


7 ee 
From Judge Learned, Presiding Justice, Third De. 
partment: 
ALBANY, March 26, 1899, 


Clark Bell, President of the Saturday Night Club: 

Dear Sir—I am very much honored by your kind ip. 
vitation to dine with the club on April 5th. 1t would 
give me pleasure to meet the members of the club and 
their distinguished guests, the judges of the Supreme 
Court of my native State. 

One of my early recollections is the sight of Judge 
David Daggett, walking to the court-house at New 
London, in the old costume of knee-breeches and top- 
boots. Ata later date I had the pleasure of knowing 
quite well Judge Henry W. Waite, of Lyme, the father 
of the late chief justice of the Supreme Court of the 
United States. He was a man who possessed the same 
patient industry and calm sound sense which were 
characteristic of his more distinguished son. I re 
member also, about the same time, Judge Storrs, of 
Middletown, a man of unusual culture and learning. 
The bench was then adorned also, as I think, by Chief 
Justice Williams, of whom I have a less distiuct recol- 
lection. 

I have no doubt that those who now fill these 
places are in every way equal or superior to their 
predecessors, for [ do not think that the bar and 
bench of the present day, are one whit behind those 
of a former time. The profession has shaken off some 
of the technicalities of the over-praised common law, 
and has taken a better hold on that right and justice 
which should govern the decision of courts. 

Please accept my thanks for your courtesy, and my 
regret that I cannot be absent from home on the day 
of your dinner, and am therefore obliged to decline 
the invitation. 

I would be pleased if you would present my regards 
to such of the judges of the court of Connecticut as 
may be present with you. 


I am very truly yours, 
Wa. L. LEARNED. 


—»—___—_ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—WEIGHT OF EVIDENCE.—The appellate court 
cannot review the verdict of a jury upon a question of 
fact, although upon the record there is a preponderance 
of evidence against it. March 21, 1890. Finney v. Gal- 
laudet. Opinion per Curiam. Affirming 2 N. Y. Supp. 
707. 


ASSIGNMENT FOR CREDITORS—WAGES—PRACTICE.— 
(1) An omission in an assignment for benefit of cred- 
itors to give a preference to the wages or salaries of 
the employees, as required by Laws of New York, 1884, 
chapter 328, does not render the assignment void, and 
can be objected to only by an employee. Following 
Richardson v. Thurber, 104 N. Y. 606. (2) In an action 
to set aside an assignment for benefit of creditors, the 
Special Term found as a fact that the assignment was 


statute. No exceptions were taken by defendants. 
Although the evidence in the appeal-book did not sup- 
port the findings, the General Term order, reversing 
the judgment, contained no statement that the re 
versal was on questions of fact as well as law. Held, 
that the findings of fact stood unreversed, and thus 
supported the conclusions of law made below, and, a8 
the Court of Appeals can only review exceptions, it 
must reverse the order of General Term, and affirm 
the judgment of the Special Term. Second Division, 
March 18, 1890. Roberts v. Tobias. Opinion by Haight, 





trustful motto —Qui transtulit sustinet. 


J. Reversing 44 Hun, 630. 
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EXECUTIONS — EX EMPTIONS—PENSIONS.—The home 
of an ex-soldier of the United States, purchased with 
the proceeds of a pension, is exempt from execution 


for his debts, under the Code of Civil Procedure of 
New York, section 1393, exempting pensions granted 
by the United States for military service. The only 
case in this court bearing upon the subject is that of 
Tillotson v. Wolcott, 48 N.Y. 188, where it was held that 
the exemption of a team, provided for a householder, 
should also apply to a judgment recovered by such 
householder against one who had tortiously taken and 
converted it to his ownuse. It was said by the court 
that “the judgment, when recovered by the debtor for 
the wrongful invasion of his privilege of the exemption 
of his property from levy and sale, represents the prop- 
erty for the value of which it was recovered.’’ While 
the Janguage of the statute did not in terms cover a 
judgment, it was held that it came within its spirit, 
and could not be taken by creditors. The opinion of 
Justice Grover in Andrews v. Rowan, 28 How. Pr. 126, 
isreferred to and approved in the opinion of Judge 
Leonard. The general exemption laws of the State 
provide for the protection of specific articles or classes 
of property, with a view of alleviating the condition of 
the poor by securing to them the use or consumption 
of the property exempted; but the present law has de- 
parted from the ordinary form of exemption, and 
while seeking to accomplish the same object, provides, 
in terms, for the exemption of money, or its equiva- 
lent. It is quite obvious that such an exemption can 
produce no beneficial effect unless it is extended be- 
yond the letter of the act, and given life and force ac- 
cording to its evident spirit and meaning. Like other 
statutes, the section in question must be construed ac- 
cording to the meaning and intent of the law-makers, 
and so as to effectuate their intention, so far as the 
language of the act will permit it to be done. Did the 
Legislature intend to limit the force of their exemp- 
tion to a pension so long only as it remained an obliga- 
tion of the government, or consisted of cash in the 
hands of the pensioner? Or did they also intend to 
protect it after it had been expended in the purchase 
of articles of property designed to administer to the 
comfort and support of such pensioner and his family ? 
If the latter was not intended, we must ascribe to the 
law-makers the absurd intention of granting pensions 
for the purpose of satisfying claims against pensioners, 
and not to provide for the care and comfort of invalid 
or aged soldiers. If the soldier is not protected in the 
act of exchanging his pension for the necessaries of 
life, its only effect would be to enable his creditors to 
take it in satisfaction of their claims. No benefit is 
conferred if the protection is not extended beyond the 
possession of the money itself; for its only value con- 
sists in its purchasing power, and, if the soldier is de- 
prived of that, the pension might as well, so far as he 
is concerned, have remained ungranted. The plain 
parpose of the act was to promote the comfort of the 
soldier; to secure to him the bounty of the govern- 
ment free from the claims of creditors; and to insure 
him and his family a safe, although modest, mainten- 
ance so long as their needs required it. In the case of 
auexemption of specific articles from levy and sale 
upon execution, it seems to be well settled that it ex- 
tends, not only to the protection of such articles while 
in use or possession, but also to any claim arising out 
of their conversion by a wrong-doer, or their destruc- 
tion by fire or otherwise when insured. Freem. Ex’ns, 
$235. The rule seems to be just and reasonable, and 
Within the spirit of theexemption. In the case of the 
exemption of money or its equivalent, there has been 
Some controversy in the courts with reference to the 
extent to which the exemption shall be carried. In 
such case it is somewhat difficult to lay down a rule, in 
Precise terms, by which it may be determined in all 
cases what property is liable and what exempt from 








levy and seizure upon legal process for the payment of 
debts; but we entertain no doubt that, where the re- 
ceipts from a pension can be directly traced to the pur- 
chase of property necessary or convenient for the sup- 
port and maintenance of the pensioner and his family, 
such property is exempt under the provisions of this 
statute. Where such moneyscan be clearly identified, 
and are used in the purchase of necessary articles, or 
are loaned or invested, for purposes of increase of 
safety, in such form as to secure their available use for 
the benefit of the pensioner in time of need, we do not 
doubt but that they come within the meaning of the 
statute; but where they have been embarked in trade, 
commerce or speculation, and become mingled with 
other funds so as to be incapable of identification or 
separation, we do not doubt but that the pensioner 
loses the benefit of the statutory exemption. These 
propositions, we think, are fully supported by the cases 
in this and other States. See Freem. Ex’ns, § 235, tit. 
** Proceeds of Exempt Property.’’ In Burgett v. Fan- 
cher, 35 Hun, 647, and Stockwell v. Bank, 36 id. 583, it 
was held that moneys received from a pension and de- 
posited in a bank in the name of the pensioner, were 
not subject to proceedings on the part of creditors to 
have them applied in payment of debts, although the 
relatious between the depositor and the bank were 
those of creditor and debtor. The debt represented 
the pension, and that was exempted by the statute. 
The case of Wygant v. Smith, 2 Lans. 185, when lim- 
ited, as it must be, to the facts appearing in the case, 
is not an authority for the plaintiff here. In that case 
the pensioner had embarked his pension in business or 
trade, and in some transactions had madea profit. It 
was impossible to identify the fund iu the various arti- 
cles of property in which, through numerous and suc- 
cessive changes, it had become invested, and it was 
held that the pensioner had lost his right of exemption. 
March 18, 1890. Yates County Nat. Bank v. Carpenter. 
Opinion by Ruger, C. J. Reversing 1 N. Y. Supp. 733. 


INJUNCTION—DAMAGES—LACHES.—(1) On a reference 
to ascertain the damages sustained in consequence of 
an injunction order forbidding the legal foreclosure of 
a mortgage, the costs of the reference are properly al- 
lowed as part of the damages. (2) Sureties on an in- 
junction bond, on an assessment of damages, cannot 
include, asa payment thereon, the amount at which 
they bid in the land, against the legal foreclosure of a 
mortgage on which the injunction was granted. (3) A 
delay of four years in applying for an assessment of 
damages against the sureties on an injunction bond 
will not bar recovery ; the claim for damages having 
been left open on a settlement between the sureties 
and their principal. March 21,1890. Holcomb v. Rice. 
Opinion per Curiam. Affirming 40 Hun, 638. 


NEGLIGENCE—FELLOW-SERVANTS.—Plaintiff, an em- 
ployee of defendant, was injured, while uncoupling 
cars, by falling into a pit between the tracks. The pit 
was usually covered with planks; but on the preced- 
ing day, in order to fix machinery therein contained, 
other workmen had taken up the planks and neglected 
to replace them. Held, that plaintiff cannot recover. 
The defendant was bound to furnish a reasonably safe 
place for its employees to work, and to furnish suit- 
able implements and machinery for them. Here that 
duty was fully discharged. The pit was not danger- 
ous when covered with the planks, and the danger was 
solely due to the fact that the plaintiff's co-servants 
left it uncovered. Within the rules applicable to such 
a case, the plaintiff and the others there engaged in the 
service of the defendant, including the foreman, were 
co-servants, engaged in a common employment; and 
thecommon master cannot be held responsible for an in- 
jury caused to any one of them through the carelessness 
of any of the others. The employees were not engaged 
upon an imperfect road or structure; but they were 
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engaged in the management or conduct of a road prop- 
erly and safely constructed, and rendered unsafe solely 
by their carelessuess. This is like the case of a master 
builder who builds a platform upon the side of a build- 
ing for his employees to work upon, and one of them 
removes from the platform a plank, and in conse- 
quence thereof another employee falls through the 
aperture thus made, and is injured; and in sucha case 
it is well settled that the master is not responsible for 
the injury. If this defendant had been engaged in re- 
pairing a bridge, and one of its employees had taken 
up a plank, and had not replaced it, and another em- 
ployee had fallen through the hole in consequence of 
such carelessness, the defendant would not have been 
responsible. The following cases illustrate the rules of 
law applicable to this case, and are ample authority for 
the conclusion we have reached: Crispin v. Babbitt, 
81 N. Y. 516; McCosker v. Railroad Co., 84 id. 77; Sla- 
ter v. Jewett, 85 id. 61; Brick v. Railroad Co., 98 id. 
211; Neubauer v. Railroad Co., 101 id. 608; Loughlin 
v. State, 105 id. 159; Anthony v. Leeret, id. 591; Hus- 
sey v. Coger, 112 id. 614; Hudson v. Steamship Co., 110 
id. 625; Brynes v. Railroad Co., 113 id. 251; Stringham 
v. Hilton, 111 id. 188; Judson v. Village of Olean, 116 
id. 655. April 15, 1890. Filbert v. Delaware & A. Canal 
Co. Opinion by Earl, J. Ruger, C. J., and O’Brien, 
J., dissent. Reversing 2 N. Y. Supp. 623. 


NOTICE—CONSTRUCTIV E—POSSESSION—MORTGAGE.— 
Possession by the owner of a tenement-house, who was 
formerly one of the tenants, and who, on purchase, re- 
moved to the rooms before occupied by the house- 
keeper of the vendor, and was known as owner, and 
collected the rent from all,the tenants, is sufficiently 
open and visible to be notice of her ownership, so as to 
defeat a mortgage taken before her deed is recorded, 
and without knowledge of it. It may be true, as has 
been argued by plaintiff's counsel, that, when a party 
takes a conveyance of property situated as this was, 
occupied by numerous tenants, it would be inconven- 
ient and difficult for him to ascertain the rights or in- 
terests that are claimed by all or any of them. But 
this circumstance cannot change therule. Actual pos- 
session of real estate is sufficient to a person proposing 
to take a mortgage on the property, and to all the 
world, of the existence of any right which the person 
in possession is able to establish. Gouverneur v. Lynch, 
2 Paige, 300; Bank v. Flagg, 3 Barb. Ch. 318; Moyer v. 
Hinman, 13 N. Y. 184; Tuttle v. Jackson, 6 Wend. 213; 
Trustees v. Wheeler, 61 N. Y. 88, 98; Cavalli v. Allen, 
57 id. 517. March 21, 1890. Phelan v. Brady. Opin- 
ion by O’Brien, J. Affirming 1N. Y. Supp. 626. 


PRACTICE—SERVICE OF COPY OF ACCOUNT.—The en- 
forcement of the Code of Civil Procedure of New 
York, section 531, providing that the party alleging an 
account in his pleading must deliver to the adverse 
party, within ten days after a written demand there- 
for, a copy of the account, and “if he fails so to do, he 
is precluded from giving evidence of the account,’ is 
dependent upon an order to that effect made on appli- 
cation preliminarily to the trial, or to the disposition 
of the question of the admissibility of the evidence. 
Second Division, March 18, 1890. Gebhard v. Parker. 
Opinion by Bradley, J. 


SPECIFIC PERFORMANCE—CONTRACT.—(1) A letter to 
the owner of a building proposing to accept a lease of 
it, specifying the term and rental, upon condition of 
alterations in accordance with “ plans to be mutually 
agreed upon,” and a letter from the owner accepting 
the offer, do not, in the absence of any agreement on 
the plans for alterations, constitute a contract for a 
lease, of which specific performance will be enforced. 
(2) Under such circumstances, the condition as to 
alterations was not waived by a subsequent letter from 
the owner refusing to lease the premises, nor by a ten- 








—— $s 
der of the rent at the time for the beginning of the 
term. Feb. 25, 1890. Mayer v. McCreery. Opinion by 
Peckham, J. Affirming 44 Hun, 628. 


SPECIFIC PERFORMANCE—DOWER—APPEAL—Exopp. 
TION.—(1) In an action to enforce specific Performance 
of an oral contract to convey land, a decree Teq 
the wives of the vendors to release their inchoate 
of dower is erroneous, where it is neither alleged nor 
proved that they were parties to the agreement, 2) 
The General Term should not reverse a judgmentasto 
one of several appellants, although as to him 
in law, upon a general exception by all, in the absence 
of a special exception pointing out the error in the par. 
ticular case. March 18, 1890. Schoonmaker vy. Bonnie, 
Opiuion by Andrews, J. Modifying 43 Hun, 634, 


STATUTE OF FRAUDS—CONTRACT—EVIDENCE—MEMO- 
RANDUM.—(1) A memorandum reading, “I agree to 
take one thousand sets Dickens,” and specifying times 
of delivery and terms of payment, not being sufficient 
to show a contract for want of mutuality, it may be 
shown by parol, after such performance as takes it out 
of the statute of frauds, that it was part of the agree. 
ment that the seller should not lower the trade priceot 
the books. In Lockett v. Nickliu, 2 Exch. 98, which 
was an action of debt for goods sold and delivered, the 
goods were furnished upon a written order of the de. 
fendant. The defendant offered parol evidence to 
prove that the terms on which the order was given 
were six months’ credit, etc. The evidence was held 
admissible. It was there said by Alderson, B.: “The 
documents in question are not a contract, but are writ- 
ings out of which, with other things, a contract is to 
be made. The question, then, is whether the defend- 
ant has not a right to adduce evidence, not to contra- 
dict the written instruments, but to show the real con- 
tract, of which the paper contains only one of the 
terms. In order to do that, the defendant must resort 
to the previous conversation. * * * Inholdingthis 
evidence admissible, we do not trench on any of the 
cases.’’ In Batterson v. Pierce, 3 Hill, 171, Judge 
Bronson sustained a defense to a note given by thede- 
fendant upon the sale of alot of wood on plaintiffs 
land, which was based upon the proof that the plaintiff 
had verbally agreed, prior to the sale, that, if any thing 
occurred to the wood through his means, he would be 
accountable, and would guaranty the purchasers 
against any damage in consequence of his acts. The 
principle of the decision was that there were mutual 
stipulations between the parties, all made at the same 
time and relating to the same subject-matter, and the 
whole engagement was open to proof. The cases of 
Chapin v. Dobson, 78 N. Y. 74; Van Brunt v. Day, &l 
id. 251, and Brigg v. Hilton, 99 id. 517—fully sustain 
the proposition that in such a case as this, where the 
agreement of the plaintiffs rested in parol, it is open to 
proof. The rule which rejects parol evidence, when 
offered with respect to a contract between parties and 
put into writing, has no application to a case like this 
where, of the original agreement which has been éxé 
cuted, a part only is in writing, and the rest was ver- 
bal. The principle of liability is the same whether the 
whole transaction be embodied in one written instru- 
ment, setting forth the respective obligations of both 
parties, or whether it takes the form of a separate ul 
dertaking by each party. Whether we regard the writ- 
ing of the defendant as an order or as an agreement I8 
quite immaterial. In either view, it was an admission 
only of the defendant’s engagement. (2) In an agree- 
ment ‘to take 1,000 sets Dickens’ sheets, same a8 
as under,” then following times of delivery, ete., the 
phrase, “same as last,” is not ambiguous, it clearly re- 
ferring to the kind of sheets. March 21, 1890. Rowl- 


ledge v. Worthington & Co. Opinion by Gray, J. Revers- 
ing 3 N. Y. Supp. 819. 
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TENDER—CONTRACT—TORT.—The Code of Civil Pro- 
of New York, sections 731-734, provide that, in 
actions for money only, defendant may, before trial, 
tender plaintiff the amount he conceives to be due 
him, with costs, but the tender shall not avail unless 
the money is accepted, or paid into court; and that 
where plaintiff proceeds in the action after tender, and 
recovers bo more than the sum tendered, he shall pay 
costs from date of tender, and, where he recovers a 
greater sum, the amount paid into court shall be de- 
ducted therefrom. Before trial of an action for dam- 
ages, defendant made a tender to plaintiff, which being 
refused, the money was by defendant paid into court. 
Held, that it thereupon became the property of plain- 
tiff, although the verdict was for defendant. The stat- 
utes of New York make no distinction between ten- 
der of amends for a wrong and tender in an action on 
contract. A tender is not effectual, under the Code, 
“gnless the money is accepted or is paid into court.” 
If it is not accepted, in lieu of the acceptance, and in 
order to make his tender available in law, the defend- 
The payment 
into court is thus deemed equivalent to an acceptance 
by the plaintiff of the amount tendered. The money 
deposited is deemed in law a payment to the plaintiff 
on account of the contract obligation, or of a conceded 
liability for the injury. The provisions of the Code in 
question however are similar to those which existed 
previously in the Revised Statutes, except that the ad- 
ditional requirement has been made that the moneys 
should be paid into court, and notice thereof given 
concerning them. It was held in Slack v. Brown, 13 
Wend. 390, and in Dakin v. Dunning, 7 Hill, 30, that 
when the money was brought into court it belonged to 
the plaintiff in any event. In the more recent cases of 
Becker v. Boon, 61 N. Y. 317, and Wilson v. Doran, 110 
id. 101, Judge Earl, delivering the opinion in the for- 
mer, and Judge Andrews in the latter case, it was as- 
sumed by them that moneys paid into court by a de. 
fendant, under a tender, became the property of the 
plaintiff in all events, and that his title to them cannot 
be disputed. The Revised Statutes and the Code have 
extended the common-law right of tender so as to per- 
mit a tender of moneys, or their payment into court 
where the tender is refused, during the pendency of an 
action. But the effect under the statutes, as now un- 
der the Code, has always been considered to be that 
the plaintiff recovers, in any event, the amount of the 
tender. Judge Bradley, at General Term, in the case 
of Wilson v. Doran, 39 Hun, 90, collected the authori- 
ties in the English reports and in this State, and has 
there reviewed them. The plaintiff runs the risk, in 


ant’s costs, if the recovery falls short of the amount 
teudered; while the defendant, in such a case, runs 
the risk of losing that amount of money in the event 
of his success upon the ensuing trial. When the 
Moneys are brought into court they become the plain- 
tiffs; and it is immaterial, as to the question of their 
ownership, what the result of the trial may be. This 
Tesult isa just one. The defendant had two courses 
available to it, under the Code, which regulates the 
Procedure in civil actions. It elected to take that one 
Which involved the tender or payment of money to the 


fusal of its tender, under an admission of liability pro 
tanto, and to make sure that the plaintiff could not say 
that she had not been paid so much,in any event. 
March 18,1890. Taylor v. Brooklyn El. R. Opinion by 
Gray, J. Affirming 7 N. Y. Supp. 625. 


Trusts—PoWERS—sECRET TRUST.—(1) The receiver 
of a bank, of which plaintiff and ten others were trus- 
tees, sued them for waste of the bank’s funds. In set- 


tlement thereof acontract was entered into between 





them and him by which they undertook to pay a per- 





centage of the bank's liabilities; and the receiver trans- 
ferred to one designated by a majority of them certain 
real estate of the bank, which they agreed to sell, re- 
imburse themselves out of the proceeds, and return 
the surplus to the receiver. A conveyance reciting the 
contract was executed to him. Three days thereafter 
plaintiff executed an instrument declaring his associ- 
ates to be equally interested with him in all the bene- 
fits from the conveyance. Held, that the agreement 
did not create an express trust to sell land for the bene- 
fit of creditors, but that, inasmuch as plaintiff's associ- 
ates,joined with him in the contract, and had selected 
him as the grantee, the conveyance would be deemed 
a power in trust, within the provision of 1 Revised 
Statutes of New York, page 729, section 58, that, 
“‘where an express trust shall be created for any pur- 
pose ’’ not thereinbefore enumerated, ‘‘ no estate shall 
vest in the trustees, but the trust, if directing or au- 
thorizing the performance of any act which may be 
lawfully performed under a power, shall be valid as a 
power in trust,’’ and that an exchange of the land for 
other real estate was not within the purpose of the 
power taken by plaintiff. (2) 1 Revised Statutes of 
New York, page 728, section 51, providing that where a 
grant for a valuable consideration shall be made to one 
person, and the consideration therefor shall be paid by 
another, no use or trust shall result in favor of the per- 
son by whom such payment shall be made, but the title 
shall vest in the person named as the alienee in such 
conveyance, subject only to the provisions of the suc- 
ceeding section, reserving the rights of creditors of the 
person paying the consideration, has no application 
where the trust is expressly reserved by another in- 
strument relieving it from the effect of a secret trust. 
Second Division, March 21, 1890. Woerz v. Rade- 
macher. Opinion by Bradley, J. Reversing 43 Hun, 


TRUSTS—POWER TO SELL OR MORTGAGE.— Laws of 
New York of 1886, chapter 257, authorized the sale or 
mortgage of land held in trust, ‘‘ whenever it shall ap- 
pear to the satisfaction of court * * * that itis for 
the best interest of said estate so to do, and that it is 
necessary and for the benefit of the estate to raise by 
mortgage thereon or by asale thereof funds for the 
purpose of preserving or improving such estate,’’ does 
not authorize the sale of real estate, merely because 
by investing the proceeds the income of the life-ten- 
ant would be increased. March 11, 1890. mn re Rue. 
Opinion by Finch, J. Affirming 6 N. Y. Supp. 464. 


VENDOR AND PURCHASER—DEFECTIVE TITLE—DAM- 
AGES.— Where vendors of Jand, to which they claim 
title as sole heirs of an intestate, are unable to furnish 
competent evidence that they are in fact sole heirs, 
but it dues not appear that they have not the title they 
claim to have, they are relieved from the imputation of 
bad faith in undertaking to convey, and the purchaser, 
aside from purchase-money paid and expenses of ex- 
amining title, can only recover nominal damages, and 
cannot recover for permanent improvements made in 
expectation of receiving a good title. Conger v. 
Weaver, 20 N. Y. 140; Pumpelly v. Phelps, 40 id. 59; 
Leggett v. Insurance Co., 53 id. 394; Cockcroft v. Rail- 
road Co., 69 id. 201. Second Division, March 21, 1890. 
Walton v. Berry. Opinion by Bradley, J. Affirming 
41 Hun, 311. 


WILL—DOWER—WIDOW’S ELECTION—LIMITATIONS. 
—(1) Where a widow, for more than one year after her 
husband’s death, fails to make her election between a 
testamentary provision and dower, equity cannot re- 
lieve her from the statutory presumption that she has 
elected to take under the will (R. 8., N. Y. [7th ed.], 
p. 2198, § 14), because she acted in ignorance of the na- 
ture and extent of the estate, and relied on the repre- 
sentations of testator’s confidential ageut and adviser, 
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who was familiar with the estate, but who was also the 
husband and agent of testator’s daughter, out of whose 
lands plaintiff would be dowable. The act is a statute 
of limitations, and the policy of the law forbids the 
granting of relief against its provisions. Equity does 
not interfere to grant relief when one has failed in dili- 
gence, orin the performance of an obvious and im- 
perative duty imposed by law. It does not rise above 
the common Jaw and the statute. Its office is not to 
relieve against a hardship, merely as such; nor should 
its interference be moved by mere opinion in the 
judge. I do not think the equitable powers of a court 
can be properly invoked to interfere with the estab- 
lished rules of law, though the same result may be 
often reached by an injured party in preventing an- 
other from benefiting by an act or contract procured 
by his artifice or deceit. The theory of estoppel might 
be available in some such case. Here the complainant 
was apprised by the will of an option offered to her 
with reference to her future property rights; and it 
became at once her legal duty to be diligent and care- 
ful in acting, if she proposed to take what the law as- 
sured to her in place of what the will gave. The Re- 
vised Statutes have but followed the common law in 
their provision for an election by the widow between 
a testamentary gift in lieu of dower and the dower 
right itself. But they have further provided that the 
widow shall be deemed to have elected her devise or 
pecuniary provision, unless, within one year after the 
death of her husband, she shall enter upon the lands 
to be assigned to her for her dower, or commence pro- 
ceedings for the recovery or assignment thereof. 
Where, then, a provision is by the express terms of the 
will made in lieu of dower, the widow is obliged to 
make an election whether to accept or to renounce it 
for what the law gives to her. She cannot have both, 
and she is at once chargeable with the duty of inform- 
ing herself, so as to make her election. And, that she 
shall have a certain period of time for that purpose, 
the Legislature has provided what was deemed a 
reasonable season of delay; and its enactment that the 
election must be made within one year has the same 
force as a statute of limitation upon the widow's 
rights. The object of the Legislature was to compel 
the widow to make her election a reasonable time af- 
ter the death of her husband. Hawley v. James, 5 
Paige, 446. The right to dower out of the estate is a 
strict legal right, of which the widow cannot be de- 
prived save by her own act in waiving it, or in accept- 
ing some other and inconsistent provision. Nor does 
the statute attempt to deprive her of it; but it pro- 
vides that, where something else is given to her in lieu 
of it, if then she does not do some act evidencing a re- 
nunciation of the gift, in favor of what the law will 
admeasure to her, within the period of a year after the 
husband’s death, such conduct shall be deemed an ac- 
ceptance of the husband’s provision for her. This be- 
ing, then, a statute of limitation upon the widow’s 
right to enforce her claim to dower, the policy of the 
law in such a case, as in all cases involving the opera- 
tion of such astatute upon a person's rights or demands, 
forbids the granting of relief against its provisions. 
The statute has acted, and the right has gone. Nor is 
this the ordinary case of election, where knowledge is 
necessary in order to make it validly; and hence, 
where there was a mistake of facts, or a misconcep- 
tion as to rights, relief in equity is allowable. Here 
the statute does not offer or create the election. That. 
existed already. The office of the statute was to im- 
pose a limitation of time upon the exercise of the 
power to elect, and to bar any subsequent exercise of 
it. (2) Under such circumstances, representations by 
testator’s agent and adviser of matters of opinion, 
probability, possibility or conjecture, even if made in 
the presence of his wife, cannot operate as an estoppel 
to prevent her from pleading the statutory presump- 





tion of election against plaintiff's claim. Feb, 2, 1990, 
Akin v. Kellogg. Opinion by Gray, J. Affirming Ly, 
Y. Supp. 846. 
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NOTES. 


A WASHINGTON correspondent thinks the justices 

of the Supreme Court of the United States are not 
to be blamed if they do become vain. Allday long they 
sit upon the grandest throne in the United States, sup. 
rounded by more show of deference and honor than 
even the president receives, with theatrical curtains 
of crimson silk draped behind them, and a great gold 
eagle over their heads, with page boys at their elbows, 
venerable lawyers bowing before them, velvet carpets 
to hush the fall of feet upon the court-room floor, ne. 
gro doorkeepers watching over noiseless doors, a dim 
religious light in the semi-circular room, and a never 
ceasing throng of awed citizens of this and other lands 
reverentially staring them out of countenance, The 
Libyan lion at a circus excites very little more vener. 
tion and awe from the spectators. I should think that 
the justices must feel sometimes how like wild beasts 
on exhibition they are. Perhaps they don’t think of 
it at all, for one grows accustomed in time to any thing, 
even to being a Supreme Court justice, 


The decision of the Court of Appeal in Proudfoot y, 
Hart (reported elsewhere) dves not take us much 
‘‘forrarder’’ in the interpretation of the term “ ten- 
antable repair.’’ It did not need the decision ofa di- 
visional court and the Court of Appeal to tell us that 
the official referee, who had held that, under a coven- 
ant in a lease to deliver up a house in “good, tenant- 
able repair,” the tenant was bound to paper the walls 
with the same quality of paper which was on them 
when he took possession, and to paint the internal 
wood-work and whitewash the ceilings, was as wrong 
as wrong could be. But the definition constructed by 
Lord Justice Lopes reminds us, if we may venture re- 
spectfully to say so, of the famous definition of an 
“archdeacon”’ as ‘ta person who exercises archidia- 
conal functions.’’ When we are solemnly told by the 
learned lord justice that “‘ good tenantable repair is 
such repair as, having regard to the age, character and 
locality of the premises, would make them reasonably 
fit for the occupation of a reasonably-minded man of 
the class who would be likely to want such a house,” 
we are tempted to say, “yes, exactly so—that is, the 
premises must be in tenantable repair.”’ Most of the 
definition is to be found in the old Nisi Prius cases, 
but we have the privilege, we believe for the first time, 
of being introduced in this connection to the “ reason- 
ably-minded man,” and we shall require a few more 
decisions before we can become fully acquainted with 
the views of this personage. We have hitherto con- 
sidered that a man is not altogether unreasonably 
minded who objects to black ceilings; discolored, dirty 
or faded wall papers, and worn paint. Further, there 
are reasonably-minded men who object to living i 
rooms the walls of which are bedecked with huge floral 
emblems of hideous color and the paint of the wood- 
work of which is a ridiculous imitation of the grain of 
some wood. Are these men ‘reasonably-minded 
within the definition, or must the ‘“reasonably- 
minded ” man be devoid of any artistic sensibility? It 
is to be observed however that the Divisional Court 
are reported to have held that the tenant in the recent 
case was not bound to repaint or repaper where the old 
paint or paper had become worn out through age, bat 
was only liable to make good damage caused by com- 
missive or permissive waste. This is in accordance 
with the purport of the judgment of the Court of Ap 
peal in Crawford v. Newton, 36 W. R. 54, but in that 
case Lord Esher expressly declined to say what was 
the meaning of the words ‘* tenantable repair. —So- 
licitors’ Journal. 











| ae 


\\ 


BB: 


ESSSSesegtres 


s 








Bell 


af 


they 


a5 


E 














THE ALBANY LAW JOURNAL. . 425 














——— 
SS 


The Albany Law Journal. 


ALBANY, May 81, 1890. 














——————————— 





CURRENT TOPICS. 





E find our taste for definitions and our fond- 
ness for animals gratified in Regina v. Brown, 

%4 Q. B. Div. 357, where Lord Coleridge, C. J., 
Pollock, B., and Field, Manisty, Cave, Day and 
Grantham, JJ., sat upon the grave question whether 
aduck isan animal. We rejoice to find our im- 
pression of some years’ standing confirmed by the 
decision of the court that a duck is an animal. This 
speaks well for the judgment of the judges, for ac- 
cording to the senior Mr. Weller, “ the man as can 
form a ackerate judgment of a animal, can form a 
ackerate judgment of anythin’.””. The more impor- 
tant question however was as to the definition of an 
“attempt.” The conviction was of an attempt to 
commit an unnatural offense with domestic fowls, 
including, we infer, a duck, and the point was 
raised, that as the offense was impossible of com- 
mission, there could be no “attempt ” to commit it. 
In other words, that there can be no attempt to do 
the impossible. The court unanimously denied that 
reasoning, disapproving Jeg. v. Collins and Reg. v. 
Dodd, ip which it was held that where one put his 
hand into another person’s empty pocket he could 
not be convicted of an attempt to steal. This ac- 
cords with our views, and two American cases — 
Com. v. McDonald, 5 Cush. 365, and People v. Jones, 
46 Mich. 441 — hold precisely the same doctrine; 
and Rogers v. Com., 5 S. & R. 462; State v. Wilson, 
80 Conn. 500; Kunkle v. State, 32 Ind. 520; Ham- 
ilton v. State, 36 id. 280; State v. Beal, 37 Ohio St. 
168, hold the like doctrine in respect to acts with 
intent to do a particular thing. Mr. Bishop is of 
the same opinion. But the Supreme Court of this 
State, in People v. Moran, 54 Hun, 279, hold the 
contrary of an attempt to pick a pocket which was 
empty, Van Brunt. P. J., and Barrett, J., being of 
that opinion, but Daniels, J., dissenting. The court 
had not the last English case before them. Judge 
Barrett distinguishes between “attempt” and 
“intent ”— ‘‘an act done with a particular intent 
and an attempt to commit a specific offense,” and 
he is “surprised at Mr. Bishop’s difficulty in recon- 
tiling the cases. Mr. Jerome’s illustrations are apt 
aad plausible, but hardly convincing. I agree that 
ifwe throw a stone at a piece of plate-glass, and 
fail to break it because the glass was too strong, 
there is an attempt to break plate-glass. The act 
tended to break it, and failed. If however the 
stone were thrown at what appeared to be plate- 
glass, but was not, the wrong-doer might be guilty 
of throwing with intent to break plate-glass, but 
nO matter what was in his mind, he could not be 
guilty of an attempt to break any thing save the 
shining object which he mistook for glass. So as 
to the scare-crow illustration, a man does not in a 


Vout. 41— No. 22. 





legal sense attempt to commit murder, when pass- 
ing through a field in the dusk, he shoots at a 
dummy, believing it to be his enemy. He shoots 
with intent to kill his enemy, but that is not the 
crime of an attempt to commit murder.” This 
seems to us too fine, although it is very ingenious. 
Suppose that a man wrongfully shoots at another 
man, and hits him, but the latter is clad in under- 
wear of impenetrable steel. Will Judge Barrett 
tell us that there is no attempt to commit murder? 
To attempt means to try, and that is all there is of 
the dispute. There is no distinction in law or logic 
or usage between “ attempt ” and “intent.” A man 
may ‘‘ attempt” to jump over a fence ten feet high, 
although it is impossible, and his endeavor is not 
simply an ‘‘intent to attempt” to jump over the 
fence. The intent is involved in the attempt. The 
matter is reduced to absolute common sense in the 
Rogers case, where it is said: ‘‘The intention of 
the person was to pick the pocket of Earle of what- 
ever he found in it, and although there might be 
nothing in the pocket, the intention to steal is the 
same.” For ‘‘intention” read “ attempt,” and the 
law and sense are just as good. And forcibly and 
more elaborately the same idea is expressed in Com. 
v. Jacobs, 9 Allen, 274: ‘‘ Whenever the law makes 
one step toward the accomplishment of an unlawful 
object, with the intent or purpose of accomplishing 
it, criminal, a person taking that step with that in- 
tent or purpose, and himself capable of doing every 
act on his part to accomplish that object, cannot 
protect himself from responsibility by showing that 
by reason of some fact unknown to him at the time 
of his criminal attempt, it could not be fully carried 
into effect in the particular instance.” Judge Bar- 
rett is right in saying that ‘‘an attempt to commit 
larceny necessarily contemplates an act tending to 
effect the felonious taking of specific property.” He 
is wrong, we think, in supposing that the specific 
property must be present so that it can be taken. 
Suppose it were a pocket-book, and the pickpocket 
got hold of it, but could not remove it because it 


| was firmly fastened to the bottom of the pocket. 


Would there not still have been an attempt to take 
it? This case is not different from the case of the 
empty pocket. Bishop says, very exquisitely: “The 
means must be adapted to the end, but the adapta- 
tion need only be apparent.” 


As we predicted, the Supreme Court refused to 
interfere in Kemmler’s case, but they considered the 
question whether the punishment is cruel. They 
concede that the provision of the eighth amendment 
to the Federal Constitution as to cruel and unusual 
punishments applies only to the Federal govern- 
ment, but they discuss the question whether the 
case is not covered by the fourteenth amendment. 
Chief Justice Fuller says: 

“It is not contended that the eighth amendment has 
any application whatever to the States, but it is urged 
that the provisions of the fourteenth amendment 
which forbids a State to make or enforce any law which 
shall abridge the privileges or immunities of citizens of 
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the United States is a prohibition on the State from 
the imposition of cruel and unusual punishments, and 
that such punishments are also prohibited by inclusion 
in the term ‘due process of law.’ The provision in ref- 
erence to cruel and unusual punishments originated in 
the well-known act of Parliament of 1688. This dec- 
laration of rights had reference to the acts of the ex- 
ecutive and judicial departments of the government of 
England; but the language in question as used in the 
Constitution of the State of New York was intended 
particularly to operate upon the Legislature of the 
State, to whose control the punishment of crime was 
almost wholly confined. So that if the punishment pre- 
scribed were manifestly cruel and unusual, as burning 
at the stake, crucifixion, breaking on the wheel, dis- 
embowelling or hanging in chains, it would be the duty 
of the courts to adjudge such penalties to be within 
the constitutional inhibition. And we think this 
equally true of the eighth amendment in its applica- 
tion to Congress. * * * Punishments are cruel be- 
cause they invoive torture or a lingering death; but 
the punishment of death is not cruel within the mean- 
ing of that word as used in the Constitution. It im- 
plies there something inhuman and barbarvus, some- 
thing more than the mere causing of dissolution.” 


As to ‘‘due process of law” the chief justice ob- 
serves, that in the fourteenth, as in the fifteenth 
amendment, 

“The same words refer to that law of the land in 
each State which derives its authority from the inher- 
ent and reserved powers of the State, exerted within 
the limits of those fundamental principles of liberty 
and justice which lie at the base of all our civil and 
political institutions. Undoubtedly the amendment 
forbids any arbitrary deprivation of life, liberty or 
property, and secures equal protection to all under like 
circumstances in the enjoyment of their rights, and in 
the administration of criminal justice requires that no 
different or higher punishment shall be imposed upon 
ove than such as is prescribed for all for like offenses. 
But it was not designed to interfere with the power of 
the State to protect the lives, liberties and property of 
its citizens, and to promote their health, peace, morals, 
education and good order. The enactment of this 
statute was in itself within the legitimate sphere 
of the legislative power of the State, and the 
Legislature of the State of New York determined 
that it did not inflict cruel and unusual pun- 
ishment, and its courts have sustained that de- 
termination. We cannot perceive that the State has 
thereby abridged the privileges or immunities of the 
petitioner or deprived him of due process of law.” 


Now will Judge Wallace be moved to quash his 
writ, or will Kemmler have to drag out his wretched 
existence until the return day? Perhaps he will, 
independent of that writ, for there is still to be 
considered that deep question of the indefeasible 
right of the sheriff to do the taking-off. It is rather 
ungracious in so determined a Democrat as Mr. 
Cockran to try to fix this burden on the sheriff, 
when Mr. Cleveland has been so seriously denounced 
for having shouldered it in one case when he was 
sheriff. 


Our Legislature enacted a very important measure 
in providing that corporations shall pay their em- 
ployees once a week. Why steam surface-railroad 
companies should have been excepted we do not 
understand, unless it was through the persuasive 
power of pecuniary arguments. There can be no 
doubt of the legislative power to enact the measure 





: . a 
as aregulation of bodies of their creation, if the 


power of regulation is reserved in their charters, 
But we find it impossible to yield to the doctrine of 
Hancock v. Yaden, in the Indiana Supreme 
upholding a similar law, embracing individuals as 
well as corporations, engaged in mining or many. 
facturing. There is no analogy between this enact. 
ment and the statute of frauds, because the latter jg 
a mere rule of evidence, and under it the contractig 
not invalid, but is good after performance, and after 
part performance completion may be enforced jn 
equity. We regard the Indiana legislation as an un. 
constitutional interference with private rights, 
What constitutional authority has the Legislatureto 
enact that one must pay his cook every week? 
Would anybody pretend that they have power to 
enact that she must take her pay every week? In 
other words, what warrant has the Legislature to 
interfere with a detail of a contract of service? If 
they have this right, they may enact that the indi- 
vidual master must engage his cook for not less than 
a year, and give her leave to go out every night, 
and to have all the ‘ followers” she wishes, The 
Central Law Journal, in commenting on this enact- 
ment and the decision upon it, disapproves of the 
decision of our Court of Appeals in People v. Budd, 
in reference to elevator charges. But elevator ser- 
vice is of a more public character than the opera- 
tions of an individual miner or manufacturer, and 
is a factor in the transportation of great products 
on public waters, which the shipper cannot avoid 
using. And yet we cannot say that we have given 
our adherence to the doctrine of the majority in the 
Budd case. Judge Peckham’s dissenting opinion 
contains some very weighty arguments to the con- 
trary. The Indiana enactment gains no force from 
considerations of police or policy. There is noth- 
ing immoral or impolitic in master and servant mak- 
ing their own contracts as to time of payment, The 
Central cites the case of West Virginia v. Fire Cres 
Co., 6 Lawy. Rep. 359, where it was held that 
statute which prohibits persons and corporations 
engaged in mining and manufacturing, and inter- 
ested in selling merchandise and supplies to theem- 
ployees at a greater per cent of profit than they sell 
to others not employed by them, is unconstitutional 
and void, because it is class legislation, and an un- 
just interference with private contracts and busi- 
ness. It seems to us that the fraternal hand of 
government is growing much too heavy in this in- 
terference with the right of individual citizens to 
make their own contracts. It is noticeably a very 
modern tendeney. When we published a little 
manual on Domestic Relations, for the use of stu- 
dents, in 1883, we wrote: ‘The master may Col- 
tract beforehand with the servant for release from 
liability for injury by his own or his employee's neg- 
lect,” citing Western R. Co. v. Bishop, 50 Ga. 465; 
contra, Rosener v. Herman, 8 Fed. Rep. 782. Butin 
a new edition this year we have had to insert “not” 
after ‘‘may,” citing Lake Shore, etc, R. 00. % 
Spangler, 44 Ohio St. 571; S. C., 58 Am. Rep. 833; 
Kansas Pac. Ry. Oo. v. Peavey, 29 Kans. 169; 8. C., 
44 Am. Rep. 630; Little Rock, etc., R. Co. ¥. Bu 
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hanks, 48 Ark. 460, in addition to the Rosener case, 
leaving the Georgia case alone contra. Some of 
these cases were in respect to a statutory liability, 
put there seems to be no difference in principle. 


Mr. Eugene D. Hawkins favors us with a copy of 
his essay on ‘‘ Rights of Minority Stockholders,” 
which took the prize of 1889 from the New York 
State Bar Association. Copies can doubtless be 
procured from him at New York city. 


We have received two or three anonymous paro- 
dies on our quatrain about Mrs. Ottendorfer’s feet, 
both very bad —the parodies, not the feet. We 
are inclined to suspect that they are written by our 
abusive brethren of the New York Law Journal and 
the Washington Law Reporter. 


Some of the intemperate temperance people have 
been finding fault with Mr. Justice Miller on ac- 
count of his opinion in the original-package case, 
because it is not according to their notions of 
morals, Probably these are the same people who 
reported that Mr. Justice Brewer was put into the 
court in the interest of the rumsellers on account of 
his opinion in the Mugler case, and who probably 
are very much disappointed because he dissented in 
the original-package case, thus disproving their 
gossip and their prophecies. There are many sen- 
sible and moderate religious and temperate people 
—we are one of that class— but when there is a 
combination of religion and prohibition and fool- 
ishness in the same person it is a hopeless case. 
Such people countenance nothing that stands in the 
way of their wishes. They take no account of the 
laws, and demand that judges shall be as unscru- 
pulous as they themselves would be if they were 
judges. Mr. Justice Miller has deemed it worth his 
while to write an explanatory and expostulatory let- 
teron this subject to a personal friend, a Methodist 
clergyman, whom we take to be one of the class pos- 
sessing this trinity of attributes, in which he says 
he has followed the doctrine of the court estab- 
lished sixty years ago by Chief Justice Marshall, 
and concludes as follows: 

“Many people, like you, I think, have the idea that 
the Supreme Court is oath-bound in its decisions by 
the views they have of abstract moral right. But we 
are as much sworn to decide according to the Consti- 
tution of the United States as you are bound by your 
conscience to a faith in the Bible. If my views of the 
true meaning of the Constitution of the United States 
ina question brought before me asa judge of one of 
the courts of the country should compel me to differ 
from the whole world, I should do it courageously, as 
Ihave no doubt you would stand by any doctrine 
Which you believe to be taught by the Holy Bible. 
This is the only letter I have attempted to answer on 
this subject, and however my friends may think I 
thee on this subject, I must bear their cen- 

Mr. Justice Miller stands in as little need of apol- 
ogizing for his opinions as Chief Justice Marshall 
stood. Many people have to learn that sentiment is 
Rot necessarily law, 








NOTHS OF CASES. 





N Moore v. Francis, Court of Appeals of New 
York, April 15, 1890, it was held that a news- 
paper report which states that plaintiff, while act- 
ing in the capacity of bank teller, became mentally 
deranged by reason of overwork, and that while in 
that condition he made injurious statements regard- 
ing the bank’s affairs, which caused it trouble, is 
libellous per se. Andrews, J., said: “‘ The authorities 
tend to support the proposition that spoken words 
imputing insanity are actionable per se when spoken 
of one in his trade or occupation, but not otherwise 
without proof of special damage. Morgan v. Lin- 
gen, 8 Law T. (N. 8.) 800; Joannes v. Burt, 6 Allen, 
236. The imputation of insanity in a written or 
printed publication is @ fortiori libellous where it 
would constitute slander if the words were spoken. 
Written words are libellous in all cases where, if 
spoken, they would be actionable; but they may be 
libellous where they would not support an action 
for oral slander. There are many definitions of 
‘libel.’ The one by Hamilton in his argument in 
People v. Croswell, 3 Johns. Cas. 354, viz., ‘a cen- 
sorious or ridiculing writing, picture or sign, made 
with mischievous and malicious intent toward gov- 
ernment, magistrates or individuals,’ has often 
been referred to with approval. But unless the 
word ‘censorious’ is given a much broader signifi- 
cation than strictly belongs to it, the definition 
would not seem to comprehend all cases of libellous 
words. The word ‘libel,’ as expounded in the 
cases, is not limited to written or printed words 
which defame a man, in the ordinary sense, or 
which impute blame or moral turpitude, or which 
criticise or censure him. In the case before referred 
to, words affecting a man injuriously in his trade or 
occupation may be libellous although they convey 
no imputation upon his character. Words, says 
Starkie, are libellous if they affect a person in his 
profession, trade or business, ‘by imputing to him 
any kind of fraud, dishonesty, misconduct, inca- 
pacity, unfitness, or want of any necessary qualifica- 
tion in the exercise thereof.’ Stark. Sland., § 188. 
The cases of libel founded upon the imputation of 
insanity are few. The declaration in Morgan v. 
Lingen, supra, contained a count for libel, and also 
for verbal slander. The alleged libel was a letter 
written by the defendant in which he states that 
‘he had no doubt that the plaintiff's mind was af- 
fected, and that seriously,’ and also that ‘she had a 
delusion,’ etc. It appeared that the defendant had 
also orally stated, in substance, the same thing. It 
was claimed that the writing was justified. The 
plaintiff was a governess. Martin, B., in summing 
up to the jury, said that ‘a statement in writing 
that a lady’s mind is affected, and that seriously, is, 
without explanation, prima facie a libel.‘ In respect 
to the slander, he said he thought there was no evi- 
dence of any special damage. The jury must there- 
fore ‘consider whether the defendant ever intended 
to use the expressions he did with reference to the 
plaintiff's profession of governess.’ In Perkins v. 


Mitchell, 31 Barb. 465, it was held to be libellous to 
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publish of another ‘ that he is insane, and a fit per- 
son to be sent to the lunatic asylum;’ Emott, J., 
saying: ‘ Upon this point the case is clear.’ Rer v. 
Harvey, 2 Barn. & C. 257, was an information for 
libel for publishing in a newspaper that the king 
‘labored under mental insanity, and it stated that 
the writer communicated the fact from authority.’ 
The judge charged that the publication was a libel, 
and the charge was held to be correct. The fore- 
going are the only cases we have noticed upon the 
point whether a written imputation of insanity con- 
stitutes a libel. Several of the text-writers state 
that to charge in writing that a man is insane is 
libellous. Add. Torts, 168; Townsh. Sland. & Lib., 
§ 177; Stark. Sland., § 164; Ogder Sland. & Lib., p. 
23. The publication now in question is not simply 
an assertion that the plaintiff is or has been affected 
with ‘mental derangement,’ disconnected with any 
special circumstances. The assertion was made to 
account for the trouble to which the bank had been 
subjected by reason of injurious statements made by 
the plaintiff while in its employment. Words, to 
be actionable on the ground that they affect a man 
in his trade or occupation, must, as is said, touch 
him in such trade or occupation ; that is, they must be 
shown, directly or by inference, to have been spoken 
of him in relation thereto, and to be such as would 
tend to prejudice him therein. Sanderson v. Cald- 
well, 45 N. Y. 405, and cases cited. The publica- 
tion did, we think, touch the plaintiff with respect 
to his occupation as bank teller, It imputed men- 
tal derangement while engaged in his business as 
teller which affected him in the discharge of his 
duties. The words conveyed no imputation upon 
the plaintiff’s honesty, fidelity or general capacity. 
They attributed to him a misfortune brought upon 
him by an over-zealous application in his employ- 
ment. While the statement was calculated to ex- 
cite sympathy, and even respect, for the plaintiff, it 
nevertheless was calculated also to iujure him in his 
character and employment as a teller. On common 
understanding, mental derangement has usually a 
much more serious significance than mere physical 
disease. There can be no doubt that the imputa- 
tion of insanity against a man employed in a posi- 
tion of trust and confidence, such as that of a bank 
teller, whether the insanity is temporary or not, 
although accompanied by the explanation that 
it was induced by overwork, is calculated to 
injure and prejudice him in that employment, and 
especially where the statement is added, that in con- 
sequence of his conduct in that condition the bank 
has been involved in trouble. The directors of a 
bank would naturally hesitate to employ a person as 
teller whose mind had once given way under stress 
of similar duties, and run the risk of a recurrence of 
the malady. The publication was, we think, de- 
famatory, in a legal sense, although it imputed no 
crime, and subjected the plaintiff to no disgrace, 
reproach or obloquy, for the reason that its tendency 
was to subject the plaintiff to temporal loss, and 
deprive him of those advantages and opportunities 
as a member of the community which are open to 
those who have both asound mind and a sound body.” 





—_—_— 
In Re Berridge; Berridge v. Turner, Chan 

Division, 62 L. T. Rep. (N. S.) 865, a bequest in 
trust ‘‘for the advancement and propagation of 
education in economic and sanitary science in Great 
Britain,” was held a valid charitable bequest. The 
testator declared that if he gave no further direc. 
tions as to the manner in which this charitable gift 
was to be carried out, his trustees might settle g 
scheme for the purpose at their discretion, and such 
scheme, if approved by the attorney-general for the 
time being, should be valid and binding in all re. 
spects. Counsel cited Wicker v. Hume, 1 De G., M. & 
G. 506, where the gift was for the benefit, advance- 
ment and propagation of education and learning in 
every part of the world as far as circumstances 
would permit, and it was held that that was a valid 
charitable bequest. Stirling, J., said: “In my 
opinion this is a perfectly valid charitable bequest; 
it is for the purpose of education of a particular 
kind, and I feel no doubt as to its being a valid 
gift. A scheme for the more definite application of 
the fund will have to be settled. I make a decla- 
ration that this legacy is a valid charitable bequest. 
The trustees must forthwith settle a scheme with 
the attorney-general for the application of the leg- 
acy, although it may not perhaps be possible to 
carry it out at once.” 


In Ash v. Baltimore & O. R. Co., Court of Appeals 
of Maryland, March 18, 1890, it was held that the 
Code of Maryland, article 67, section 1, provides 
that an action for the death of a person caused by 
the wrongful act or neglect of another shall be 
brought by the wife, husband, parent or child of the 
deceased, to be prosecuted in the name of the State 
for the use of the persons entitled. Code of West 
Virginia, page 709, section 6, provides that “every 
such action shall be brought in the name of the 
personal representative of such deceased person.” 
Held, that an administrator ap pointed in Maryland 
could not sue in Maryland under the West Virginia 
statute for the death of his intestate caused by neg- 
ligence in West Virginia. The court said: “We 
are aware that there is some diversity of opinion 
upon this subject; but we are not aware that there 
is any well-considered case that holds that the ac- 
tion may be maintained in a State other than that 
in which the accident occurred, on the same state 
of facts, as here presented, and where there existed 
in the statutes of the two States upon this subject 
such dissimilarity of provisions as we find to exist 
in the statutes of West Virginia and Maryland. In 
Leonard v. Navigation Co., 84 N. Y. 48, it was held 
that an administrator appointed in the State of New 
York might maintain an action for the death of his 
intestate occasioned by a negligent injury inflicted 
by the defendant in another State, having a statute 
substantially like the New York statute, allowing 
an action of damages for death by negligence to be 
prosecuted by the personal representative of the 
deceased; and in the case of Dennick v. Railroad 
Co., 108 U. 8. 11, brought up from a Circuit Court 
sitting in New York, the same rule of decision 18 
maintained as that laid down in Leonard v. Naviga- 
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tion Co., supra. This case in 103 U. 8. 11, is much 


relied on by the plaintiff, but the facts of that case 
are not similar to the facts of the present case, In 
that case the death occurred in New Jersey, and 
the action was brought by an administratrix ap- 
pointed in New York; and in delivering the opin- 
jon the Supreme Court said ‘that a statute of New 
York, just like the New Jersey law, provides for 
bringing the action by the personal representative, 
and for distribution to the same parties, and [that] 
an administrator appointed under the law of that 
State would be held to have recovered to the same 
uses, and subject to the remedies, in her fiduciary 
character, which both statutes require.’ The court 
also said that ‘the questions growing out of these 
statutes are new and many of them unsettled. Each 
State court will construe its own statute on the sub- 
ject, and differences are to be expected.’ It is 
clear therefore that the decision in. the case re- 
ported in 103 U. 8. does not apply to this case. But 
even the qualified decisions of the Court of Appeals 
of New York and of the Supreme Court of the 
United States upon this subject have not met with 
general approval, and have not been generally fol- 
lowed by subsequent State court decisions. In the 
recent case of Davis v. Railroad Co,, 143 Mass. 301, 
it was held by the Supreme Court of Massachusetts 
that an action by an administrator could not be 
maintained in that State for the death of a person 
caused by the negligence of the defendant in an- 
other State, the remedies provided in the two 
States not being alike, and the court expressly de- 
clined to depart from its own previous decision in 
Richardson v. Railroad Co,., 98 Mass. 85, and follow 
the general doctrine laid down in Dennick v. Rail- 
road Co., 108 U.8.11. And so in case of Vawter v. 
Railroad Co., 84 Mo. 679, where it was held by the 
Supreme Court of Missouri that an administrator 
appointed in that State could not maintain an action 
there for the death of his intestate by negligence of 
the defendant in Kansas; such action being allowed 
by the statute of Kansas, but not by that of Mis- 
souri. There also the case of Dennick v. Railroad 
Qo, and Leonard v. Navigation Co., supra, were 
pressed upon the court for the general doctrine 
there laid down; but the Supreme Court of Mis- 
souri declined to adopt or follow those cases, and 
decided in accordance with what was taken to be 
the well-established general principle of inter-State 
law in such cases. And even in New York, in the 
Tecent case of Debvoise v. Railroad Co., 98 N. Y. 
877, it was held that an action by an administrator 
for damages for the death of his intestate, caused 
by the negligence of the defendant in another State, 
could not be maintained in the courts of New York 
Without proof of the existence of a like statute to 
that of New York in the State where the accident 
occurred, thus showing that the right of action 
8iven by statute for the death of an individual is 
not transitory, like the common-law right of action 
for personal injuries, but the operation and force of 
such statute must be confined to the State enacting 
it, except where it can be extended by comity. And 
Whether an action would be sustained by the courts 








of this State for the death of a person occurring in 


another State, having a statute of the same or like 
provisions as our own, is a question not presented 
in this case, and in regard to which we express no 
opinion.” 

———_>___—_ 


CONSTITUTIONAL LAW—POW2@R OF FED- 
ERAL GOVERNMENT TO. PROTECT . ITS 
JUDGES — JURISDICTION. 


UNITED STATES SUPREME COURT, OCT., 1889, 





CUNNINGHAM V. NEAGLE. 
——— opinion. See ante, p. 367. 


LAMAR, J. Thechief justice and myself are unable 
to assent to the conclusion reached by the majority of 
the court. 

Our dissent is not based on any conviction as to the 
guilt or innocence of the appellee. The view which we 
take renders that question immaterial to the inquiry 
presented by this appeal. That inquiry is, whether the 
appellee, Neagle, shall in this ex parte proceeding be 
discharged and delivered from any trial or farther in- 
quiry in any court, State or Federal, for what he has 
been accused of in the forms prescribed by the Consti- 
tution and laws of the State in which the act in ques- 
tion was committed. Upon that issue we hold to the 
principle announced by this court in the case of Ex 
parte Crouch, 112 U. 8. 178, 180, in which Mr. Chief Jus- 
tice Waite, delivering the opinion of the court, said: 
“It is elementary learning that, if a prisoner isin cus- 
tody of a State court of competent jurisdiction, not il- 
legally asserted, he cannot be taken from that juris- 
diction and discharged on habeas corpus issued by a 
court of the United States, simply because he is not 
guilty of the offense for which he is held. All ques- 
tions which may arise in the orderly course of the pro- 
ceeding against him are to be determined by the court 
to whose jurisdiction he bas been subjected, and no 
other court is authorized to interfere to prevent. it. 
Here the right of the prisoner to a discharge depends 
alone on the sufficiency of his defense to the informa- 
tion under which he is held. Whether his defense is 
sufficient or not is for the court which tries him to de- 
termine. If, in this determination, errors are com- 
mitted, they can only be corrected in an appropriate 
form of proceeding for that purpuse. The office of a 
writ of habeas corpus is neither to correct such errors, 
nor to take the prisoner away from the court which 
holds him for trial, fur fear, if he remains, they may 
be committed. Authorities to this effect in our re- 
ports are numerous. Ex parte Watkins, 3 Pet. 202; Ex 
parte Lunge, 18 Wall. 163, 166; Ex parte Parks, 92 U. 8. 
18, 23; Ex parte Siebold, 100 id. 371, 374; Ex parte Vir- 
ginia, id. 339, 343; Ex parte Rowland, 104 U.S. 604, 612; 
Ex parle Curtis, 106 id. 371, 375; Ex parte Yarbrough, 
110 id. 651, 653.”’ 

Many of the propositions advanced in behalf of the 
appellee and urged with impressive force we do not 
challenge. We do not question, for instance, the sound- 
ness of the elaborate discussion of the history of the 
office and function of the writ of habeas corpus, its 
operation under and by virtue of section 753 of the Re- 
vised Statutes, or the propriety of its use in the man- 
ner and for the purposes for which it bas been used, in 
any case where the prisoner is under arrest by a State 
for an act done ‘in pursuance of a law of the United 
States.’’ Nor do we contend that any objection arises 
to such use of the writ, and based merely on that fact, 
in cases where no provision is made by the Federal 
law for the trial and conviction of the accused. Nor 
do we question the general propositions, that the Fed- 
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eral government established by the Constitution is ab- 
solutely sovereign over every foot of soil, and over 
every person, within the National territory, within the 
sphere of action assigned to it; and that within that 
sphere its Constitution and laws are the supreme law 
of the land, and its proper instrumentalities of govern- 
ment can be subjected to no restraint, and can be held 
to no accountability whatever. Nor, again do we dis- 
pute the proposition that whatever is necessarily im- 
plied in the Constitution and laws of the United States 
is as much a part of them as if it were actually ex- 
Fressed. All these questions we pretermit. 

The recognition by this court, including ourselves, of 
their soundness does not in the least elucidate the case ; 
for they lie outside of the true controversy. The 
ground on which we dissent, and which in and by it- 
self seems to be fatal to the case of the appellee, is this: 
That in treating section 753 of the Revised Statutes as 
an act of authority for this particular use of the writa 
wholly inadmissible construction is placed on the word 
“law,” as used in that statute, and a wholly inadmis- 
sible application is made of the clause “in custody in 
violation of the Constitution * * * of the United 
States.” 

It will not be necessary to consider these two propo- 
sitions separately, for they are called into this case as 
practically one. 

The section referred to is as follows: 

“The writ of habeas corpus shall in no case extend to 
a prisoner in jatl, unless where he is in custody under 
or by color of the authority of the United States, or is 
committed for trial before some court thereof; oris in 
custody for an act done or omitted in pursuance of a 
law of the United States, or of an order, process or de- 
cree of a court or judge thereof; or is in custody in 
violation of the Constitution or of a law or treaty of 
the United States,”’ etc. 

It is not contended in behalf of the appellee that the 
writ of habeas corpus could be used, as here it is, in 
auy case, without authority of astatute. In Ex parte 
Bollman, 4 Cranch, 75, 94, Chief Justice Marshall said: 
“The power to award the writ [of habeas corpus] by 
any of the courts of the United States must be given 
by written law.’”’ 

It is not contended that there is any statute other 
than those now found in the Revised Statutes of the 
United States. Nor is it contended that in those stat- 
utes there is any authority for the use here made of 
the writ other than what is embraced in the clauses 
above quoted. The issue, as stated above, is thus nar- 
rowed to the proper force to be attributed to those 
clauses. 

It is stated as the vital position in the appellee's case, 
that it is not supposed that any special act of Congress 
exists which authorizes the marshals or deputy mar- 
shals of the United States in express terms to accom- 
pany the judges of the Supreme Court through their 
circuits and act asa body guard to them to defend 
them against malicious assaults against their persons; 
that in the view taken of the Constitution of the Uni- 
ted States, any obligation fairly and properly inferable 
from that instrument, or any duty of the marshal to 
be derived from the general scope of his duties under 
the laws of the United States is “a law” within the 
meaning of this phrase; and that it would be u great 
reproach to the system of government of the United 
States, declared to be within its sphere sovereign and 
supreme, if there was to be found within the domain of 
its powers no means of protecting the judges, in the 
conscientious and faithful discharge of their duties, 
from the malice and hatred of those upon whom their 
judgments might operate unfavorably. In considering 
this position, it is indispensable to observe carefully the 
distinction between the individual man Neagle and 
the same person in his official capacity as a deputy 
marshal of the United States; and also the individual 





$$ === 
man whose life he defended, and the same person jn 


his official capacity of a Circuit justice of the United 
States. 

The practical importance of the distinction between 
the rights and liabilities of a person in his private char. 
acter, and the authority and immunity of the same 
person in his official capacity, is clearly pointed out 
and illustrated in United States v. Kirby, 7 Wall. 482, 
486, in which the court says: ‘* No officer or employee 
of the United States is placed by his position, or the 
services he is called to perform, above responsibility to 
the legal tribunals of the country, and to the ordinary 
processes for his arrest and detention, when accused of 
felony, in the forms prescribed by the Constitution and 
laws.” And the court adds: “ Indeed, it may be 
doubted whether it is competent for Congress to ex. 
empt the employees of the United States from arrest 
on criminal process from the State courts, when the 
crimes charged against them are not merely mala pro. 
hibita, but are mala in se. But whether legislation of 
that character be constitutional or not, no intention te 
extend such exemption should be attributed to Con 
gress unless clearly manifested by its language.” 

Now, we agree, taking the facts uf the case as they 
are shown by the record, that the personal protection 
of Mr. Justice Field, as a private citizen, even to the 
death of Terry, was not only the right, but was also the 
duty of Neagle and of any other bystander. And we 
maintain that for the exercise of that right or duty he 
is answerable to the courts of the State of California, 
and to them alone. But we deny that upon the facts 
of this record, he, as Deputy Marshal Neagle, or as 
private citizen Neagle, had any duty imposed on him 
byjthe laws of the United States growing out of the 
official character of Judge Field as a Circuit justice. 
We deny that anywhere in this transaction, accepting 
throughout the appellee’s version of the facts, he occu- 
pied in law any position other than what would have 
been occupied by any other person who should have 
interfered in the same manner, in any other assault of 
the same character, between any two other persons in 
that room. In short, we think that there was nothing 
whatever in fact of an official character in the transac- 
tion, whatever may have been the appellee’s view of 
his alleged official duties and powers; and therefore we 
think that the courts of the United States have in the 
present state of our legislation no jurisdiction what- 
ever in the premises, and that the appellee should have 
been remanded to the custody of the sheriff. 

The contention of the appellee however is that it was 
his official duty as United States marshal to protect 
the justice; and that for so doing in discharge of this 
duty, “‘ which could only arise under the laws of the 
United States,” his detention by the State courts 
brings the case within section 753 of the Revised Stat- 
utes, as aforesaid. 

We shall therefore address ourselves as briefly as is 
consistent with the gravity of the question involved, toa 
consideration of the justice of that claim. We must 
bowever call attention again to the formal and delib- 
erate admission that it is not pretended that there is 
any single specific statute making it, in so many words, 
Neagle’s duty to protect the justice. The position as 
sumed is, and is wholly, that the authority and duty to 
protect the justice did arise directly and necessarily 
out of the Constitution and positive congressioual én 
actments. 

The attorney-general of the United States has ap 
peared in this case for the appellee, in behalf of the 
government; and in order that the grounds upon which 
the government relies in support of its claim against 
the State of California that Neagle should be dis 
charged on this writ may fully appear, it is proper to 
give some of his most important propositions in his 
own language. He maintains that “it was the duty of 
the judiciary, having been thus protected by the ex- 
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ecutive department, to sit in judgment upon and to 

vindicate the officer of the executive department, if in- 
nocent, in the discharge of his duty, because such au- 
thority in the Federal judiciary is essential in princi- 

to the existence of the nation.” We insist that, by 
the Constitution of the United States, a government 
was created possessed of all the powers necessary to 
existence as an independent nation; that these powers 
were distributed in three great constitutional depart- 
ments, and that each of these departments is, by that 

Constitution, invested with all of those governmental 
powers naturally belonging to such department which 
have not been expressly withheld by the terms of the 

Constitution. In other words, that Congress is in- 
vested not only with expressed but with implied legisla- 
tive powers; that the judiciary is invested not 
only with expressed powers granted in the Con- 
stitution as its share of the government, but 
with all the judicial powers which have not 
been expressly withheld from it; and that the 
president, in like manner, by the very fact that he is 
made the chief executive of the nation, and is charged 
to protect, preserve and defend the Constitution, and 
to take care that the laws are faithfully executed, is 
invested with ry and implied executive powers 
which neither of the other branches of the govern- 
ment can either take away or abridge; that many of 
these powers pertaining to each branch of the govern- 
ment are self-executing, and in no way dependent, ex- 
cept as to the ways and means upon legislation.” 

“The Constitution provides that before the presi- 
dent enters upon the execution of his office he shall 
take an oath—I do solemnly swear that I will faithfully 
execute the office of president of the United States, 
and will to the best of my ability preserve, protect and 
defend the Constitution of the United States.’” And 
he asks: “ Has this clause no significance? Does it not, 
by necessary implication, invest the president with 
self-executing powers; that is, powers independent of 
statute?” 

In reply to these propositions, we have this to say: 
We recognize that the powers of the government, 
“within its sphere,”’ as defined by the Constitution, 
andinterpreted by the well-settled principles which 
have resulted from a century of wise and patriotic 
analysis, are supreme; that these supreme powers ex- 
tend to the protection of itself and all of its agencies, 
4s well as to the preservation and the perpetuation of 
its usefulness: and that these powers may be found 
not only in the express authorities conferred by the 
Constitution, but also in necessary and proper impli- 
eations. But while that is all true, it is also true that 
the powers must be exercised, not only by the organs, 
but also in conformity with the modes, prescribed by 
the Constitution itself. These great Federal powers, 
whose existence in all their plenitude and energy is 
incontestable, are not autocratic and lawless; they are 
Organized powers, committed by the people to the 
hands of their servants for their own government, and 
distributed among the legislative, executive and judi- 
tial departments; they are not extra the Constitu- 
tion, for, in and by that Constitution, and in and by it 
alone, the United States, as a great democratic Fed- 
eral republic, was called into existence, and finds its 
continued existence possible. In that instrument is 
found not only the answer to the general line of 
argument pursued in this case, but also to the specific 
question propounded by the attorney-general in respect 
to the president’s oath, and its implications. 

The president is sworn to “ preserve, protect and de- 
fend the Constitution.” That oath has great signifi- 
tance. The sections which follow that prescribing the 
oath ($$ 2 and 3 of art. 2) prescribe the duties and fix 

powers of the president. But one very prominent 
feature of the Constitution which he is sworn to pre- 
serve, and which the whole body of the judiciary are 
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“bound to enforce, is the closing paragraph of section 8, 


article 1, in which it is declared that “the Congress 
shall have power * * * to makeall laws which shall 
be necessary and proper for carrying into execution 
the foregoing powers, and all other powers vested by 
this Constitution in the government of the United 
States or in any department or officer thereof.” 

This clause is that which contains the germ of all the 
implication of powers under the Constitution. It is that 
which has built up the Congress of the United States 
into the most august and imposing legislative assembly 
in the world; and which has secured vigor to the prac- 
tical operations of the government, and at the same 
time tended largely to preserve the equilibrium of its 
various powers among its co-ordinate departments, as 
partitioned by that instrument. And that clause alone, 
conclusively, refutes the assertion of the attorney-gen- 
eral that it was ‘‘the duty of the executive depart- 
ment of the United States to guard and protect, at any 
hazard, the life of Mr. Justice Field in the discharge of 
his duty, because such protection is essential to the ex- 
istence of the government.’’ Waiving the question of 
the essentiality of any such protection to the existence 
of the government, the manifest answer is, that the 
protection needed and to be given must proceed not 
from the president, but primarily from Congress, 
Again, while it is the president’s duty to take care that 
the laws be faithfully executed, it is not his duty to 
make laws or a law of the United States. The laws he 
is to see executed are manifestly those contained 1n the 
Constitution, aud those enacted by Congress, whose 
duty it is to make all laws necessary and proper for 
carrying into execution the powers of those tribunals. 
In fact, for the president to have undertaken to make 
any law of the United States pertinent to this matter 
would have been to invade the domain of power ex- 
pressly committed by the Constitution exclusively to 
Congress. That body was perfectly able to pass such 
laws as it should deem expedient in reference to such 
matter; indeed, it has passed such laws in reference to 
elections, expressly directing the United States mar- 
shals to attend places of election, to act as peace offi- 
cers, to arrest with and without process, and to pro- 
tect the supervisors of election in the discharge of 
their duties; and there was not the slightest legal ne- 
cessity out of which to imply any such power in the 
president. 

For these reasons the letters of the attorney-general 
to Marshal Franks, granting that they did import what 
is claimed, and granting that the attorney-general was 
to all intents and purposes, pro hac vice, the president, 
invested Neagle with no special powers whatever. 
They were, if so construed, without authority of law, 
and Neagle was then and therea simple deputy mar- 
shal—no more and no less. 

To illustrate the large sphere of powers self-execut- 
ing and independent of statutes claimed to be vested 
in the executive, reference is made to the continually 
recurring cases of the president’s interference for the 
protection of our foreign-born and naturalized citizens 
on a visit to their native country; and we are cited, as 
a striking instance of the exercise of such power, to the 
case of Martin Kozsta, who, though not fully anatural- 
ized citizen of the United States, had in due form of 
law made his declaration of intention to become a citi- 
zen, and who, whilst at Smyrna, was seized by order of 
an Austrian official and confined on board an Austrian 
vessel, and who, being afterward delivered up to Cap- 
tain Ingraham, commanding an American war vessel, 
in compliance with a demand, backed by ademonstra- 
tion of force, on the part of that officer, was placed in 
the hands of a French consul subject to negotiations 
between the American and Austrian governments, re- 
sulting in the famous correspondence between the 
American secretary of State, Mr. Marcy, and the Chev- 
alier Hulseman, representing the Austrian govern- 
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ment, and the restoration of Kozsta to freedom. We 
are asked upon what express statute of Congress then 
existing can this act of the government be justified? 

We answer, that such action of the government was 
justified because it pertained to the foreign relations 
of the United States, in respect to which the Federal 
government is the exclusive representative and em- 
bodiment of the entire sovereignty of the nation, in its 
united character; for to foreign nations, and in our in- 
tercourse with them, States and State governments, 
aud even the internal adjustment of Federal power, 
with its complex system of checks and balances, are 
unknown, and the only authority those nations are per- 
mitted to deal with is the authority of the nation asa 
unit. 

That authority the Constitution vests expressly and 
conclusively in the treaty-making power—the presi- 
dent and Senate—by one simple and comprehensive 
grant: ‘* He [the president] shall have power, by and 
with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the senators present 
concur.” This broad grant makes enumeration of par- 
ticular powers unnecessary. All other delegations of 
powers in reference to the international relations of 
this country are carefully and specifically enumerated 
and assigned, one by one, to their designated depart- 
ments. In reply therefore to the question, what law 
expressly justifies such action, we answer, the organic 
law, the Constitution, which expressly commits all 
matters pertaining to our diplomatic negotiations to 
the treaty-making power. 

Other cases are referred to in illustration of the same 
point; but the one which it is alleged presents that 
principle in the most imposing form is that of United 
States v. San Jacinto Tin Co., 125 U.S. 273. In that case 
a suit was brought in the name of the United States, 
by order of the attorney-general, to set aside a patent 
which had been issued for a large body of land, on the 
ground that it had been obtained from the government 
by fraud and deceit practiced upon its officers. There 
are, it is true, some expressions in the opinion deliv- 
ered in that case which seem to admit that there is no 
specific act of Congress expressly authorizing the attor- 
ney-general to bring suit for the annulment of a patent 
procured by fraud from the government; but a close 
examination of the doctrine of the court shows that it 
goes no farther than theassertion that the authority 
of the attorney-general arises by implication, directly 
and immediately, out of the express law of Congress. 
The opinion quotes the clause of the Constitution 
which declares that the judicial power shall extend to 
all cases to which the United States shall be a party, 
and says that this means, mainly, where it is a party 
plaintiff. It then refers to the statute of Congress 
which expressly directs the United States district at- 
torneys to bring suits in behalf of the government; and 
that the suits thus brought by them are to be under 
the immediate superintendence and control of the at- 
torney-general. The utmost extent to which the court 
goes is, that whilst admitting there is no express au- 
thority in the attorney-general to institute the suit, 
yet such authority is directly and necessarily involved 
in the express provisions of the statute vesting him 
with the entire control and superintendence of such 
suits, and the provision and control of the district at- 
torneys in their conduct of them. 

Equally conclusive is the answer which the Consti- 
tution makes to the assertion that by the Constitution 
the judiciary is invested, not only with the express 
powers granted in the Constitution as its share of the 
government, but with all the judicial powers which 
have not been expressly withheld from it. It may be 
found in the clause which declares that ‘“* the Congress 
shall have power * * * to constitute tribunal infe- 
rior to the Supreme Court;”’ and in that which de- 
clares it shall make all laws necessary and proper for 








carrying into execution the powers of those tribunals, 
The correlation between those clauses is manifest and 
unmistakable. If Congress can and must, by the very 
terms of the Constitution, make all laws proper for 
carrying into execution all the powers of any 

ment of the government, and if it can create the Cir- 
cuit Court, expand its powers, abridge them, and abol- 
ish the court at will, how can it be that that court, at 
the least, shall have any implied powers derived from 
the Constitution and independent of the statutes? 
And yet, in this transaction, it must be remembered 
that Mr. Justice Field is only claimed to be the repre. 
sentative of that court. 

Not only do the foregoing views seem to us to be the 
logical and unavoidable results of original and inde 
pendent studies of the Constitution, but they are also 
sustained and enforced by a long series of judicial 
recognitions and assertions. 

In United States v. Fisher, 2 Cranch, 358, 396, Chief 
Justice Marshall, in delivering the opiniov of the court, 
said of the clause ubove relied on: “ In construing this 
clause it would be incorrect, and would produce end- 
less difficulties, if the opinion should be maintained 
that no law was authorized which was not indispensa- 
bly necessary to give effect to a specified power. Where 
various systems might be adopted for that purpose, it 
might be said with respect to each, that it was not 
necessary, because the end might be obtained by other 
means. Congress must possess the choice of means, 
and must be empowered to use any means which arein 
fact conducive to the exercise of a power granted by 
the Constitution. 

In McCulloch v. Maryland, 4 Wheat. 316, 420, 421, 
Chief Justice Marshall, for the court, delivered one of 
those opinions which are among the chief ornaments 
of American jurisprudence. It is largely devoted toan 
exhaustive analysis of the constitutional clause in 
question. Among other things he says: “ The result 
of the most careful and attentive consideration be- 
stowed upon this clause is, that if it does not enlarge, 
it cannot be construed to restrain the powers of Con- 
gress, or to impair the right of the Legislature to exer- 
cise its best judgment in the selection of measures to 
carry into execution the constitutional powers of the 
government. If no other motive for its insertion can 
be suggested, a sufficient one is found in the desire to 
remove all doubts respecting the right to legislate on 
that vast mass of incidental powers which must be in- 
volved in the Constitution, if that instrument be not 
asplendid bauble. We admit, as all must admit, that 
the powers of the government are limited, and that its 
limits are not to be transcended. But we thiuk the 
sound construction of the Constitution must allow to 
the National Legislature that discretion, with respect 
tu the means by which the powers it confers are to be 
carried into execution, which will enable that body to 
perform the high duties assigned to it, in the manner 
most beneficial to the people.”’ 

In United States v. Reese, 92 U. S. 214, 217, Chief Jus- 
tice Waite, delivering the opinion of the court, said: 
“ Rights and immunities created by or dependent upon 
the Constitution of the United States can be protected 
by Congress. The form and the manner of the protec- 
tion may be such as Congress, in the legitimate exer 
cise of its legislative discretion, shall provide. These 
may be varied to meet the necessities of the particular 
right to be protected.” 

In Strauder v. West Virginia, 100 U. S. 303, 310, the 
court say: “‘A right or an immunity, whether created 
by the Constitution or only guaranteed by it, even 
without any express delegation of power, may be Pro 
tected by Congress.” re 

Cooley, in his work on “Constitutional Limitations, 
collates from the numerous adjudications of this court, 
cited by him, the following principles: “So far as that 
instrument [the Constitution] apportions powers tothe 
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National judiciary, it must be understood, for the most 

as simply authorizing Congress to pass the neces- 
sary legislation for the exercise of those powers by the 
Federal courts, and not as directly, of its own force, 
gesting them with that authority. The Constitution 
does not, of its own force, give to National courts ju- 
risdioction of the several cases which it enumerates, but 
an act of Congress is essential, first, to create courts, 
and afterward to apportion the jurisdiction among 
them. The exceptions are of those few cases of which 
the Constitution confers jurisdiction upon the Su- 

e Court by name. And although the courts of 
the United States administer the common law in many 
cases, they do not derive authority from the common 
law to take cognizance of and punish offenses against 
the government. Offenses againstthe nation are de- 
fined and their punishment prescribed by acts of Con- 
gress.” In a note to this paragraph he says: ‘“ Demur- 
rer to an indictment for a libel upon the president and 
Congress. By the court: ‘The only question which 
this case presents is, whether the Circuit Courts can 
exercise « common law jurisdiction in criminal cases. 
* * * The general acquiescence of legal men shows 
the prevalence of opinion in favor of the negative of 
the proposition. The course of reasoning which leads 
to this conclusion is simple, obvious and admits of but 
little illustration. The powers of the general govern- 
ment are made up of concessions from the several 
States; whatever is not expressly given to the former 
the latter expressly reserve. * * * It is not neces- 
sary to inquire whether the general government, in 
any and what extent, possesses the power of confer- 
ring on its courts a jurisdiction in cases similar to the 
present; itis enough that such jurisdiction has not 
been conferred by any legislative act, if it does not re- 
sult to those courts as a consequence of their creation.’ 
United States v. Hudson, 7 Cranch, 32; see United 
Slates v. Coolidge, 1 Wheat. 415. ‘It is clear there can 
be no common law of the United States. The Federal 
government is composed of twenty-four sovereign and 
independent States, each of which may have its local 
usages, customs and common law. ‘There is no princi- 
ple which pervades the Union, and has the authority 
of law, that is not embodied in the Coustitution or 
laws of the Union. The common law could be made a 
part of our Federal system only by legislative adop- 
tion.’ Per McLean, J.. Wheaton v. Peters, 8 Pet. 658;’’ 
and citing many other authorities. 

In Tennessee v. Davis, 100 U. S. 257, 267, referring to 
the Judiciary; Act of 1789, the court said: *‘ It [the Con- 
stitution] did not attempt to confer upon the Federal 
courts all the judicial power vested in the government. 
Additional grants have from time to time been made. 
Congress has authorized more and more fully, as occa- 
sion has required,’’ etc. 

lt would seem plain therefore that if the Constitution 
Means any thing, and if these judicial utterances, ex- 
tending as they do over a period of eighty years,and em- 
bracing a variety of interests,mean any thing, they mean 
that the power to provide and prescribe the laws neces- 
sary to effectuate the governmental and official powers 
oftheUnited States and its officers is vested inCongress. 

The gravamen of this case is in the assertion that 
Neagle slew ‘Terry in pursuance of a law of the United 

He who claims to have committed a homicide 
by authority must show the authority. If he claims 
the authority of law, then what law. And if a law, 
how came it to be a law. Somehow and somewhere it 
Must have had an origin. Is it a law because of the 
existence of a special and private authority issued from 
one of the executive departments? So in almost these 
Words it is claimed in this case. Is it a law because of 
Some constitutional investiture of sovereignty in the 
Persons of judges who carry that sovereignty with 
them wherever they may go? Because of some power 
iuherent in the judiciary to create f or others a rule or 





law of conduct outside of legislation, which shall ex- 
tend to the death pemalty? So also in this case, in to- 
tidem verbis, it is claimed. We dissent from both these 
claims. There can be no such law from either of those 
sources. The right claimed must be traced to legisla- 
tion of Congress; else it cannot exist. 

If it be said that Congress has the power to make 
such laws, yet in the absence of statutes from that 
source other departments may act in the premises; or 
if it be said that the possession of that power by the 
government does not negative the existence of similar 
powers in other departments of the government, the 
response that these powers are plainly not concurrent, 
but are exclusive, can be made in the language of Mr. 
Justice Story, in Prigg v. Pennsylvania, 16 Pet. 539, 
617. Speaking of the fugitive slave law of 1793, he 
says: “If Congress have a constitutional power to 
regulate a particular subject, and they do actually 
regulate itin a given manner, and in a certain form, 
* * * jin such a case the legislation of Congress, in 
what it does prescribe, manifestly indicates that it 
does not intend that there shall be any farther legisla- 
tion to act upon the subject-matter. Its silence as to 
what it does not do is as expressive of what its inten- 
tion is, as the direct provisions made by it.”’ 

If it be said that that case had reference to the inter- 
ference of a State with congressional powers, whilst in 
the case at bar no such question is involved, the an- 
swer is that the difference is favorable and not adverse 
to the theory of this opinion. The principle is the 
same; and if that principle can be applied, as applied 
it was, to the denial to a State Legislature of the pow- 
ers previously enjoyed over matters originally apper- 
taining to it, a mullo fortiori will it apply to the exclu- 
sion of two co-ordinate departments of the same gov- 
ernment from powers which they never possessed. 

As before stated, if the killing of Terry was done “ in 
pursuance of alaw of the United States,’ that law 
had somewhere an origin. There are under the gen- 
eral government only two possible sources of law. ‘The 
common Jaw never existed in our Federal system. The 
legislative power possessed by the United States must 
be found either exercised in the Constitution as funda- 
mental law, or by some body or person to whom it was 
delegated by the Constitution. It has already been 
pointed out that the Constitution does not itself cre- 
ate any such law as that contended for; and that it 
could not have been created by any executive or judi- 
cial action or status is made manifest, not only by the 
clause in section 8, article 1, already cited and com- 
mented on, but also by section 1, article 1, and thetwo 
paragraphs of article 6. 

Section 1, article 1, provides that “all legislative 
power herein granted shall be vested in a Congress of 
the United States, which shall consist of a Senate and 
House of Representatives.’’ The second paragraph of 
article 6 provides that ‘‘ the laws of the United States 
which shall be made in pursuance thereof, and all 
treaties made, or which shall be made, under the au- 
thority of the United States, shall be the supreme law 
of the land.”” Now, what is it that constitutes the su- 
preme laws of which so much is said in this case? How 
distinctly, how plainly and how fully the Constitution 
answers. The Constitution itself, the treaties, and the 
laws made in pursuance of the Constitution. Made by 
whom? By Congress, manifestly. The two clauses 
already quoted give the power of legislation in the 
most sweeping terms. It alone has power to make any 
law. Any thing purporting to be a law not enacted by 
Congress would not be ‘‘ in pursuance of ” any provi 
ion of the Constitution. 

Thus we are driven to look for the source of this as- 
serted law to some legislation of Congress—legislation 
made under either its express constitutional authority 
or under its properly implied authority, it is immate- 
rial which; and there is none of either class. 
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The authority is sought to be traced here through 
the self-preservative power of the Federal judiciary 
implied from the Constitution; and then through the 
obligation of the executive to protect the judges, im- 
plied from the Constitution, whereas there is no such 
implication in either case, for the simple but all-suffi- 
cient reason that by the Constitution itself the whole 
of those functions is committed to Congress. 

Since then the Constitution did not, by its own di- 
rect provisions, regulate this matter, but committed it 
to the bands ot Congress with full powers in the prem- 
ises, it is only by the enactment of some law of Con- 
gress that the appellee can show that he is in custody 
“in violation of the Constitution.”’ As previously re- 
marked, the two propositions are, as to this case, es- 
sentially one. Turning again to the statute under 
which the writ is sued out, we find that the clause re- 
lied on is that which makes the writ applicable where 
the person ‘is in custody for an act done or omitted 
in pursuance of a law of the United States.’’ The ques- 
tion then arises, what sort of law?) What does the ex- 
pression import? Is it not plain that it means just 
what the same expression all through the Constitution 
imports? 

If that instrument, which is the fountain of the Fed- 
eral power, be consulted, it will be found that in it and 
the amendments thereto the word “‘law,”’ in either its 
singular form or its plural, “ laws,” is used forty-two 
times. Of these instances of that use sixteen are where 
the word is used in reference to the jurisprudence of 
the States, and of the law of nations, or where they are 
merely terms of description—such as ‘“‘ courts of law,” 
** cases in law and equity,” etc. Of the other instances 
of its use, and which all have reference to that body of 
rules which constitute the jurisprudence distinctly of 
the United States, there are only three cases in which 
it is not manifest that the word is used as equivalent 
to * statutes, enactments of the Congress;”’ and it 
is clear in those three instances the word is used also 
as equivalent to ‘‘ statutes.” The following are exam- 
ples: 


” 4 


“The Congress may, at any time, by law, make or 
alter such regulations [in regard to the election of sen- 
ators and representatives]."’ Art. 1, § 4. 

“Every bill * * * shall, before it become a law, 
be presented,” ete. Art. 1, § 7. 

**Congress shall have power * * * to establish 
* * * uniform laws on the subject of bankruptcies,” 
ete. Art. 1,388. 

* Congress shall have power * * * to make all 
laws which shall be necessary and proper,” etc. Art. 


1, $8. 
“No bill of attainder or ex post facto law shall be 
passed.’’ Art. 1, $9. 


“Congress shall make no law respecting an establish- 
ment of religion.”’ First amendment. 


It would be tedious, and it is unnecessary, to set 
them all forth. They all have the same manifest mean- 
ing of ‘‘ statutes,” except three, and in those three in- 
stances the words do not mean any thing other than 
statutes. We think it plain that the expression, ‘“‘a 
law of the United States,” as used in section 753 of the 
Revised Statutes, means just what the similar ex- 
pression means all through the Constitution—and that 
is, a statute of the United States. Tennessee v. Davis, 
100 U. S. 264. 

Of the decisions of this court cited as authority to 
sustain the order discharging the appellee, Ex parte 
Siebold, 100 U. S. 371, and Tennessee v. Davis, supra, 
are relied on as having the most direct bearing on the 
case. Wedo not consider Ex parte Siebold as being 
adverse to the proposition which we maintain. In that 
cause the existence of express statutes upon which the 
controversy arose was undisputed. The sole question 
was as to the constitutional competency of Congress to 





pass certain laws which, in the most express, explicit 
and imperative words, required marshals and deputy 
marshals of the United States to attend places for the 
election of members of Congress, to keep the peace at 
the polls, make arrests, and protect the supervising 
officers in the discharge of their duties at those elec. 
tions. The court decided that the enactments of Con- 
gress in question were constitutional. The power of 
Congress to pass these laws being thus settled, no as. 
sertion as to the powers of the marshals and deputy 
marshals to execute them in the States can be found 
in that able opinion which do not follow as a logical 
consequence. We fail to see anywhere in the decision 
any intimation that, independently of such legislation, 
the officers therein named could, by virtue of their 
office, have exercised the same powers in obedience to 
the instructions of an executive department, in the ex- 
ercise of its authority implied from the Constitution. 

In Tennessee v. Davis, the case was removed froma 
State court to the Circuit Court of the United States, 
under the express provisions of section 643 of the Re- 
vised Statutes. The homicide, for which the petitioner 
was prosecuted, was committed by him while execut- 
ing his duties, as a revenue officer, in pursuance of the 
express requirements of the revenue laws, and in de 
fense of Lis own life, upon a party offering unlawfal 
resistance. So far from running counter to the posi- 
tion we are seeking to maintain, we think the princi 
ple there laid down, on the point we are now discus. 
sing, is in accord with that position. The language of 
the court, through Mr. Justice Strong, who delivered 
its opinion, is as follows: ‘ Cases arising under the 
laws of the United States are such as grow out of the 
legislation of Congress, whether they constitute the 
right or privilege, or claim or protection, or defense of 
the party, in whole or in part, by whom they are as- 
serted. Story on the Constitution, § 1647; 6 Wheat. 
379.” 

Whilst it is true that the opinions in both of those 
cases assert in the strongest and most impressive lan- 
guage the supremacy of the government of the United 
States in the exercise of the powers conferred upon it 
by the Constitution, we regard them also as a vindica- 
tion of Congress as the law-making department of the 
government, as the depository of the implied and con- 
structive powers of the government; or, as Mr. Chief 
Justice Marshall expresses it, of the power to legislate 
upon that vast mass of incidental powers which mustbe 
involved in the Constitution, if that instrument be not 
a splendid bauble. 

As the Siebold Case and Terinessee v. Davis have been 
referred to as the most important and directly in point 
in support of the opposite view, we do not deem it 
necessary to give an extended examination of the series 
of cases decided by the Circuit and District Courts 
cited to the same purport. Ex parte Jenkins, 2 Wall. 
Jr. 521, to which attention is more especially called, 
combined in itself the main features of most of the 
others, which were proceedings under the fugitive 
slave law, in which United States marshals were at- 
rested while executing process under that law by State 
officers acting under the authority of the statutes of 
the State, the inevitable effect, if not the avowed ob 
ject, of which were to nullify the operation of the 
aforesaid act of Congress. 

This was so in Ex parte Jenkins. The United States 
marshal was arrested on a warrant issued by a State 
magistrate while he was executing a warrant issued 
under said law of Congress. He was brought before 
the Circuit Court of the United States for the Eastera 
District of Pennsylvania, on a writ of habeas corpus, 
and was discharged upon the ground that the fugitive 
slave law, having been enacted in pursuance of the 
Constitution of the United States, was paramount to 
the law of Pennsylvania,in conflict with it, and that 
the marshal, being in custody for an act done in pur- 
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suance of that law of Congress, and in execution of pro- 
cess under it, was entitled to his discharge. It is so 
manifest that that case was within the provision of sec- 
tion 753 of the Revised Statutes that further comment 
is unnecessary ; and the same may be said of all of the 
other decisions of the Circuit and District Courts. In 
every one of them the party discharged was in custody 
either for an act done in pursuance of an express stat- 
ute of Congress, or in the execution of a decree, order 
or process of a court, or the custody was in violation of 
the Constitution of the United States. 

We stated at the outset of these remarks that we 
raised no question upon the discussion of the history 
of the legislation of Congress upon the subject of the 
writ of habeus corpus. We think however it is perti- 
nent in this connection to inquire what was the neces- 
sity for any such legislation at all if the theory con- 
tended for as to the sufficiency of the self-executing 
powers of the executive and judicial departments of 
the government to protect all the agencies and instru- 
mentalities of the Federal government is correct. Why 
could not President Jackson, in 1833, as the head of 
the executive department, invested with the power 
and charged with the duty to take care that the laws 
be faithfully executed and to defend the Constitution, 
have enforced the collection of the Federal revenues 
in the port of Charleston, and have protected the reve- 
nue officers of the government against any arrest made 
ander the pretensions of State authority, without the 
aid of the act of 1833? Why, in 1842, when the third 
habeas corpus act was passed, could not the president 
of the United States, by virtue of the same self-execut- 
ing powers of the executive, together with those of the 
judicial department, have enforced the international 
obligations of the government without any such act of 
Congress? It is a noteworthy fact in our history, that 
whenever the exigencies of the country, from time to 
time, have required the exercise of executive and judi- 
cial power for the enforcement of the supreme au- 
thority of the United States government for the pro- 
tection of its agencies, etc., it was found, in every in- 
stance, necessary to invoke the interposition of the 
power of the National Legislature. As early as 1807, 
in Ex parte Bollman and Swartwout, 4 Cranch, 75, 94, 
Chief Justice Marshall said: ‘* The power to award the 
writ (of habeas corpus] by any of the courts of the Uni- 
ted States, must be given by written law. * * * 
The inquiry therefore on this motion will be, whether 
by any statute compatible with the Constitution of the 
United States, the power to award a writ of habeas 
corpus, in such case as that of Erick Bollman and Sam- 
uel Swartwout, has been given to this court.” 

Itis claimed that such a law is found in section 787 
of the Revised Statutes, which is as follows: 


“It shall be the duty of the marshal of each district 
toattend the District and Circuit Courts when sitting 
therein, and to execute, throughout the district, all 
lawful precepts directed to him, and issued under the 


‘ authority of the United States; and he shall have 


power to command all necessary assistance in the exe- 
tution of his duty.” 


It is contended that the duty imposed upon the mar- 
thal of each district by this section is not satisfied bya 
mere formal attendance upon the judges while on the 
bench; but that it extends to the whole term of the 
courts while in session, and can fairly be construed as 
Tequiring him to attend the judge while on his way 

one court to another to perform his duty. It is 
manifest that the statute will bear no such construc- 
tion, In the first place, the judge is not the court; the 
Person does not embody the tribunal, nor does the tri- 
bunal follow him in his journeys. In the second place, 
the direction that he shall attend the court confers no 
authority pr power on him of any character; it is 
merely a requirement that he shall be present, in per- 





son, at the court when sitting, in order to receive the 
lawful commands of the tribunal, and to discharge the 
duties elsewhere imposed upon bim. 

Great as the crime of Terry was in his assault upon 
Mr. Justice Field, so far from its being a crime against 
the court, it was not even a contempt of court, and 
could not have received adequate punishment as such. 
Section 725 of the Revised Statutes limits contempt to 
cases of misbehavior in the presence of the court, or so 
near thereto asto obstruct the administration of jus- 
tice. 

It is claimed that the law needed for appellee’s case 
can be found in section 788 of the Revised Statutes. 
That section is as follows: **The marshals and their 
deputies shall have, in each State, the same powers, in 
executing the laws of the United States, as the sheriffs 
and their deputies in such State may have, by law, in 
executing the laws thereof.” 

It is then argued that by the Code of California the 
sheriff has extensive powers as a conservator of the 
peace, the statutes tothat effect being quoted in ex- 
tenso; that he also has certain additional common-law 
powers and obligations to protect the judges and to 
personally attend them on their visits to that State; 
that therefore no statutory authority of the United 
States for the attendance on Mr. Justice Field by 
Neagle, and for Neagle’s personal presence on the 
scene was necessary; and that that statute constituted 
Neagle a peace officer to keep the peace of the United 
States. This line of argument seems to us wholly un- 
tenable. 

By way of preliminary remark it may be well tosay, 
that so far as the simple fact of Neagle’s attendance on 
Mr. Justice Field, and the fact of his personal pres- 
ence, are concerned, no authority, statutory or other- 
wise, was needed. He had a right to be there; and 
being there, no matter how or why, if it became neces- 
sary to discharge an official duty, he would be just as 
much entitled to the protection of section 753 of the 
Revised Statutes as if he had been discharging an offi- 
cial duty in going there. The fallacy in the use made 
of section 788, in the argument thus outlined, is this: 
That section gives to the officers named the same meas- 
ure of powers when in the discharge of their duties as 
those possessed by the sheriffs, it is true; but it does 
not alter the duties themselves. It does not empower 
them to enlarge the scope of their labors and responsi- 
bilities, but only adds to their efficiency within that 
scope. They are still by the very terms of the statute 
itself, limited to the execution of ** the laws of the Uni- 
ted States; and are not in any way by adoption, me- 
diate or immediate, from the code or the common law, 
authorized to execute the laws of California. The stat- 
ute therefore leaves the matter just where it found it. 
If the act of Terry had resulted in the death of Mr, 
Justice Field, would the murder of him have been a 
crime against the United States? Would the govern- 
ment of the United States, with all the supreme pow- 
ers of which we have heard so much in this discussion, 
have been competent, in the present condition of its 
statutes, to prosecute in its own tribunals the murder 
of its own Supreme Court justice, or even to inquire 
into the heinous offense through its own tribunals? If 
yes, then the slaying of Terry by the appellee, in the 
necessary prevention of such act, was authorized by 
the law of the United States, and he should be dis- 
charged; and that independently of any official char- 
acter, the situation being the same in the case of any 
citizen. But if no, how stands the matter then? The 
killing of Terry was not by authority of the United 
States, no matter by whom done; and the only au- 
thority relied on for vindication must be that of the 
State, and the slayer should be remanded to the State 
courts to be tried. The question then recurs, would it 
have been a crime against the United States? There 
can be but one answer. Murder is not an offense against 
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the United States, except when committed on the high | 


seas or in some port or harbor without the jurisdiction 
of the State, or in the District of Columbia, or in the 
Territories, or at other places where the National gov- 
ernment bas exclusive jurisdiction. It is well settled 
that such crime must be defined by statute, and no 
such statute hus yet been pointed out. The United 
States government being thus powerless to try and 
punish « man charged with murder, we are not pre- 
pared to affirm that it is omnipotent to discharge from 
trial and give immunity from any liability to trial 
where he is accused of murder, unless an express stat- 
ute of Congress is produced permitting such discharge. 

We are not unmindful of the fact that in the forego- 
ing remarks we have not discussed the bearings of this 
decision upon the autonomy of the States, in divesting 
them of what was once regarded as their exclusive 
jurisdiction over crimes committed within their own 
territory, against their own laws, and in enabling a 
Federal judge or court, by an order in a habeas corpus 
proceeding, to deprive a State of its power to maintain 
its own public order, or to protect the security of so- 
ciety and the lives of its own citizens, whenever the 
amenability to its courts of a Federal officer or em- 
ployee or agent is sought to be enforced. We have not 
entered upon that question because, as arising here, its 
suggestion is sufficient, and its consideration might in- 
volve the extent to which legislation in that direction 
may constitutionally go, which could only be properly 
determined when directly presented by the record in 
a case before the court for adjudication. 

For these reasons, as briefly stated as possible, we 
think the judgment of the court below should be re- 
versed and the prisoner remanded to the custody of the 
sheriff of San Joaquin county, California; and we are 
the less reluctant to express this conclusion, because 
we cannot permit ourselves to doubt that the authori- 
ties of the State of California are competent and will- 
ing to do justice; and that even if the appellee had 
been indicted, and had gone to trial upon this record, 
God and his country would have given him a good de- 
liverance, 

—__e—_——— 


TAXATION—CORPORATE FRANCHISE—CON- 
STITUTIONAL LAW. 


UNITED STATES SUPREME COURT, APRIL 7, 1890. 


Home INSURANCE COMPANY OF NEw YORK V. STATE 
or New Yor«.* 


Act of New York of May 26, 1881, chapter 361, provides that 
every corporation, with certain exceptions, doing business 
in the State, shall be subject to a tax, upon its “ corpor- 
ate franchise or business,”’ to the amount of one-quarter 
of a mill upon its capital stock for each one per cent of its 
dividends, where they amount to six per cent on its capi- 
tal, a less rate to be paid where the dividends are less than 
six percent. Held, that the tax is one upon the “ corpor- 
ate franchise,” or privilege of being a corporation, and 
not on the capital stock, to which reference is made 
only to fix the amount of the tax; and hence its validity 
is not.affected by the fact that any part of the capital 
stock is invested in securities of the United States. 

The statute is not unconstitutional as depriving any per- 
son, natural or artificial, of the equal protection of the 
laws, for under its provisions, all corporations of the same 
kind are subject to the same tax. 


N error to the Supreme Court of the State of New 
York. 

The plaintiff in error, the Home Insurance Company 
of New York, is a corporation created under the laws 
of that State. Its capital stock during the year 1881 
was $3,000,000, divided into thirty thousand $100 shares 
of the par value of $100 each, all fully paid. In the 


* Affirming 92 N. Y. 328. 








months of January and July of that yeara dividend of 
$150,000 was declared by the company, making to. 
gether ten per cent upon the par value of its 
stock. A portion of that capital stock was invested in 
bonds of the United States, amounting, when the divi. 
dend was declared, in July, 1881, and also on the Ist of 
November of that year, to $1,940,000. By an aectof the 
Legislature of New York, passed May 26, 188] (chap. 
361), amending a previous act providing for the taxa. 
tion of certain corporations, joint-stock companies and 
associations, it was declared that every corporation 
joint-stock company or association, then and thereafter 
incorporated under any law of the State, or of any 
other State or country, and doing business in the State, 
with certain designated exceptions not material in this 
case, should be subject toa tax upon “its corporate 
franchise or business,” to be computed as follows: If 
its dividend or dividends made or declared during the 
year ending the Ist day of November amount to six 
per cent or more upon the par value of its capital 
stock, then the tax to be at the rate of one-quarter mill 
upon the capital stock for each one per cent of the 
dividends. A less rate is provided where there isno 
dividend, or a dividend less than six per cent, and also 
where the corporation, comparmy or association has 
more than one kind of capital stock, as for instance, 
common and preferred stock; and upon one of them 
there is a dividend amounting to six or more per cent, 
and upon the other there is no dividend, or a dividend 
of less than six per cent. The purpose of the act is to 
fix the amount of the tax each year upon the franchise 
or business of the corporation by the extent of divi- 
dends upon its capital stock, or where there are no 
dividends, according to the actual value of the capital 
stock during the year. We are concerned in this case 
however only with the tax where the amount is com- 
puted by the extent of the dividends. The tax payable 
by the Home Insurance Company, estimated accord- 
ing to its dividends, under the above law of the State, 
aggregated $7,500. The company resisted its payment, 
assuming that the tax was in fact levied upon the capi- 
tal stock of the company, and contending that there 
should be deducted from it a sum bearing the same 
ratio thereto that the amount invested in bonds of the 
United States bears to its capital stock, and that the 
law requiring atax without such reduction is uncos- 
stitutional and void. An agreed case was accordingly 
made up, embodying a statement of the facts, between 
the company and the attorney-general of New York, 
representing the State, and submitted to the Supreme 
Court of the State. That court gave judgment in favor 
of the State against the company, which on appeal to 
the Court of Appeals of the State was affirmed, 92 N. 
Y. 328. The judgment of the latter court having been 
remitted to the Supreme Court, and entered there, the 
case is brought to this court for review on writ of 
error. 


B. H. Bristow and David Willcox, for plaintiff in 
error. 


Chas. F. Tabor and D. O’Brien, for defendant in 
error. 


FIe.p, J. The contention of the plaintiff in erroris 
that the tax in question was levied upon its capital 
stock, and therefore invalid so far as the bonds of the 
United States constitue a part of that stock. If that 
contention were well founded, there would be no ques 
tion as to the invalidity of the tax. That the bonds 
or obligations of the United States for the payment of 
money cannot be the subject of taxation by a State, is 
familiar law, settled by numerous adjudications of 
this court. It is a tax upon the exercise of the power 
of Congress to borrow money; a tax which, if per- 
mitted, could be limited in amount only by the dis- 
cretion of the State, and might therefore be carried to 
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anextent impairing, if not destructive of, the effi- 
siency of the power, to the serious detriment of the 

government. As held in +cCulloch v. Mary- 
ignd, 4 Wheat. 436, the States have no power by taxa- 
tion to impede, burden, or in any manner control, the 
operation of the Constitution and laws enacted by 
Congress to carry into execution the powers vested in 
the general government, a doctrine which, applied in 
Weston v. City Council, 2 Pet. 449, annulled a State tax 
levied by the authority of a law of South Carolina on 
stock issued for loans to the United States. Nor can 
this inhibition upon the States be evaded by any 
change in the mode or form of the taxation, provided 
the same result is effected; that is, an impediment is 
thereby interposed to the exercise of a power of the 
United States. That which cannot be accomplished 
directly cannot be accomplished indirectly. Through 
all such attempts the court will look to the end sought 
to be reached; and if that would trench upon a power 
of the government, the law creating it will be set aside 
or its enforcement restrained. Thus, in Henderson v. 
Mayor, etc., 92 U. S. 259, 268, a statute of New York 
provided that the master or owner of any vessel 
bringing passengers from foreign ports into the port of 
New York should give a bond in the sum of $300 for 
each passenger landed, against his becoming a public 
charge for four years thereafter, or pay within twenty- 
four hours thereafter $150 for each passenger, and that 
if neither bond was given nor payment made, a penalty 
of $500 for such failure would be incurred, which should 
bealien upon the vessel. It was contended that the 
object of the requirement was not taxation, but pro- 
tection against pauperism, and therefore valid as 
within the police power. But the court said that in 
whatever language the statute may be framed, its pur- 
pose must be determined by its reasonable and natural 
effect, and judged by that criterion, the tax was either 
on the owners of the vessel, for the right of landing 
passengers, or upon the passengers themselves, and 
that therefore the statute was a regulation of com- 
merce, and void. To the same purport is the familiar 
case of Brown v. Maryland, 12 Wheat. 419, so often 
cited in this court, where it was contended that a 
license tax required of an importer to sell his goods 
while held in bulk as imported was a tax only upon 
his occupation. But the court observed that this was 
only changing the form, without varying the substance 
of the tax, adding that “it is treating a prohibition 
which is general as if it were confined to a particular 
mode of doing the forbidden thing. All must perceive 
that a tax on the sale of an article imported only for 
sale is a tax on the article itself.” 

Looking now at the tax in this case upon the plain- 
tifin error, we are unable to perceive that it falls 
Within the doctrines of any of the cases cited, to which 
we fully assent, not doubting their correctness in any 
particular. It is not a tax, in terms, upon the capital 
stock of the company, nor upon any bonds of the 
United States composing a part of that stock. 
The statute designates it as a tax upon the “ corporate 
franchise or business ” of the company, and reference 
is only made to its capital stock and dividends for the 
purpose of determining the amount of the tax to be 
exacted each year. By the term “corporate franchise 
or business,” as here used, we understand is meant 
{not referring to corporations sole, which are not 
usually created for commercial business) the right or 
Privilege given by the State to two or more persons of 
being a corporation, that is, of doing business in a cor- 
Porate capacity, and not the privilege or franchise 
Which, when incorporated, the company may exercise. 
The right of privilege to be a corporation, or to do 
business as such a body, is one generally deemed of 
value to the corporatora, or it would not be sought in 
such uumbers as at present. It is aright or privilege 
by which several individuals may unite themselves 








under a common name, and act as a single person, 
with a succession of members, without dissolution or 
suspension of business, and with a limited individual 
liability. The granting of such right or privilege rests 
entirely in the discretion of the State, and of course 
when granted, may be accompanied with such condi- 
tions as its Legislature may judge most benefiting to 
its interests and policy. It may require, as a condition 
of the grant of the franchise, and also of its continued 
exercise, that the corporation pay a specific sum to the 
State each year or month, or a specific portion of its 
gross receipts, or of the profits of its business, orasum 
to be ascertained in any convenient mode which it 
may prescribe. The validity of the tax can in no way 
be dependent upon the mode which the State may 
deem fit to adopt in fixing the amount for any year 
which it will exact for the franchise. No constitu- 
tional objection lies in the way of a legislative body 
prescribing any mode of measurement to determine 
the amount it will charge for the privileges it bestows. 
It may well seek in this way to increase its revenue to 
the extent to which it has been cut off by exemption 
of other property from taxation. As its revenues to 
meet its expenses are lessened in one direction, it may 
look to any other property as sources of revenue which 
is not exempted from taxation. Its action in this mat- 
ter is not the subject of judicial inquiry in a Federal 
tribunal. As was said in Delaware Railroad Tax Case, 
18 Wall. 206, 231: ‘* The State may impose taxes upon 
the corporation as an entity existing under its laws, 
as well as upon the capital stock of the corporation, or 
its separate corporate property; and the manner in 
which its value shall be assessed, and the rate of taxa- 
tion, however arbitrary or capricious, are mere matters 
of legislative discretion. It is not for us to suggest in any 
case that a more equitable mode of assessment or rate 
of taxation might be adopted than the one prescribed 
by the Legislature of the State. Our only concern is 
with the validity of the tax. Allelse lies beyond the 
domain of our jurisdiction.” It is true, as said by this 
court in California v. Railroad Co., 127 U.S. 41, that 
the taxation of a corporate francbise has no limitation 
but the discretion of the taxing power; and its value 
is not measured like that of property, but may be fixed 
at any sum that the Legislature may choose. It may 
be arbitrarily laid, without any valuation put upon the 
franchise. If any hardship or oppression is created by 
the amount exacted, the remedy must be sought by 
appeal to the Legislature of the State. It cannot be 
furnished by the Federal tribunals. The tax in the 
present case would not be affected if the nature of the 
property in which the whole capital stock is invested 
were changed, and put into real property or bonds of 
New York, or of the other States. From the very 
nature of the tax, being laid upon a franchise given by 
the State, and revocable at pleasure, it cannot be af- 
fected in any way by the character of the property in 
which its capital stock isinvested. The power of the 
State over its corporate franchise, and the conditions 
upon which it shall be exercised, is as ample and 
plenary in the one case as in the other. 

In some States the franchises and privileges of a cor- 
poration are declared to be personal property. Such 
was the case in New York with reference to the privi- 
leges and frauchises of savings banks. They were so 
declared by a law passed in 1866, and made liable to 
taxation to an amount not exceeding the gross sum of 
the surplus earned, and in the possession of the banks. 
The law was sustained by the Court of Appeals of the 
State in Bank v. City of Rochester, 37 N. Y. 365, 367, 
although the bank had a portion of its property in- 
vested in United States bonds. In its opinion the 
court observed, that in declaring the privileges and 
franchises of a bank to be personal property, the Leg. 
islature adopted no novel principle of taxation; that 
the powers and privileges which constitute the fran 
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chises of a corporation were in a just sense property, 
quite distinct and separate from the property which, 
by the use of such franchises, the corporation might 
acquire; that they might be subjected to taxation if 
the Legislature saw fit so to enact; that such taxation 
being within the power of the Legislature, it might 
prescribe a rule or test of their value; that all fran- 
chises were not of equal value, their value depending 
in some instances upon the nature of the business au- 
thorized, and the extent to which permission was 
given to multiply capital for its prosecution; and that 
the tax being upon the franchises and privileges, it was 
unimportant in what manner the property of the cor- 
poration was invested. And the court added: ‘ It is 
true that where a State tax is laid upon the property 
of an individual or a corporation, so much of their 
property as is invested in United States bonds is to be 
treated, for the purposes of assessment, as if it did not 
exist. But this rule can have no application to an as- 
sessment upon a franchise, where a reference to prop- 
erty is made only to ascertain the value of the thing 
assessed.’’ Andagain: “ It must therefore be regarded 
as sound doctrine to hold that the State, in granting 
a franchise to a corporation, may limit the powers to 
be exercised under it, and annex conditions to its en- 
joyment, and make it contribute to the revenues of 
the State. If the grantee accepts the boon, it must 
bear the burden.” 

This doctrine of the taxability of the franchises of a 
corporation without reference to the character of the 
property in which its capital stock or its deposits are 
invested is sustained by the judgments in Sociely v. 
Coite, and Justitution v. Massachusetts, which were be- 
fore this court at the December Term, 1867. 6 Wall. 
594, 611. In the first of these cases, it appeared that a 
law of Connecticut of 1863 provided that savings banks 
in that State should make an annual return to the 
comptroller of public accounts “of the total amounts 
of all deposits in them, respectively, on the 1st day of 
July in each successive year,” and should pay to the 
treasurer of the State, a sum equal to three-fourths of 
one per cent on the total amount of deposits in such 
banks on those days, and that the tax should beinlieu 
of all other taxes upon the banks or their deposits. On 
the Ist day of July, 1863, the Society for Savings, one of 
the banks, had invested over $500,000 of its deposits in 
securities of the United States, which were declared 
by Congress to be exempted from taxation by State 
authority, whether held by individuals, corporations 
or associations. 12 Stat. 346. Upon the amount of its 
deposits thus invested the society refused to pay the 
sum equal to the prescribed percentage. In a suit 
brought by the treasurer of the State :to recover the 
tax, the payment of which was thus refused, the Su- 
preme Court of Connecticut held that the tax was not 
on property, but on the corporation as such. The case 
being brought here, the judgment was affirmed, this 
court holding that the tax was on the franchise of the 
corporation and not upon its property, and the fact that 
a part of the deposits was invested in securities of the 
United States did not exempt the society from the 
tax. Said the court: ‘* Nothing can be more certain 
in legal decision than that the privileges and fran- 
chises of a private corporation, and all trades and avo- 
cations by which the citizens acquire a livelihood, may 
be taxed by a State for the support of the State gov- 
ernment. Authority to that effect resides in the State 
independent of the Federal government, and is wholly 
unaffected by the fact that the corporation or individ- 
ual has or has not made investment in Federal securi- 
ties.” It was contended in that case that the deposits 
in the bank were subjected to taxation -from the fact 
that the extent of the tax was determined by their 
amount. But the court said: “ Reference is evidently 
made to the total amount of deposits on the day named, 
not as the subject-matter for assessment, but as the 





basis for computing the tax required to be paid by the 


corporation defendants. They enjoy important privi- 
leges, and it is just that they should contribute to the 
public burdens. Views of the defendants are that the 
sum required to be paid to the treasury of the State 
is a tax on the assets of the institution, but there jg 
not a word in the provision which gives any satisfac. 
tory support to that proposition. Different modes of 
taxation are adopted in different States, and even in 
the same State, at different periods of their history, 
Fixed sums are in some instances required to be ane 
nually paid into the treasury of the State, and in others 
a prescribed percentage is levied on the stock, assets 
or property owned or held by the corporation, while 
in others the sum required to be paid is left indefinite, 
to be ascertained, in some mode, by the amount of 
business which the corporation shall transact within a 
defined period. Experience shows that the latter 


,mode is better calculated to effect justice among the 


corporations required to contribute to the public bur- 
dens than any other which has been devised, as its 
tendency is to graduate the required contribution to 
the value of the privileges granted, and to the extent 
of their exercise. Existence of the power is beyond 
doubt; and it rests in the discretion of the Legislature 
whether they will levy a fixed sum, or if not, to deter- 
mine in what manner the amount shall be ascer- 
tained.’’ Page 608. 

In the second case mentioned (Jnstitution v. Massa- 
chusetts), it appeared that the statute of Massachusetts, 
passed in 1862, levying taxes on certain insurance com- 
panies and depositors in savings banks, provided that 
every institution for savings incorporated under its 
laws should pay to the Commonwealth a tax of one-half 
of one per cent per annum on the amount of its de- 
posits, to be assessed, one-half of said annual tax on 
the average amount of its deposits for the six months 
preceding the lst day of May, and the other half on 
the average amount of its deposits for the six months 
preceding the lst day of November. The Provident 
Institution for Savings in that State was authorized to 
invest its deposits in securities of the United States. 
Its average amount of deposits for the six months pre- 
ceding the Ist day of May, 1865, was over $8,000,000, of 
which over $1,000,000 was invested in such securities. 
It paid all the taxes demanded except on the portion 
which was thus invested. Upon that it declined to 
pay the tax. Ina sait brought by the Commonwealth 
to recover the same, the Supreme Judicial Court of 
the State held that the tax was one on the franchise of 
the company, and not on property, and therefore gave 
judgment for the Commonwealth. The case being 
brought here, the judgment was affirmed. In deciding 
the case this court said, referring to a section of the 
statute under which the tax was levied: ‘ * Deposits,’ 
as the word is employed in that section, are the sums 
received by the institution from depositors, without 
regard to the nature of the funds. They are not capi- 
tal stock, in any sense, nor are they even ‘invest- 
ments,’ as the word is there used, which simply means 
the sums received, wholly irrespective of the disposi- 
tion made of the same, or their market value.” And 
speaking of the difference existing between taxes upon 
franchises and taxes upon property, it said: “ Fran- 
chise taxes are levied directly by an act of the Legis- 
lature, and the corporations are required to pay the 
amount into the State treasury. They differ from 
property taxes, as levied for State and municipal put- 
poses in the basis prescribed for computing the amount 
in the manner of assessment, and in the mode of col- 
lection.”". And again: ‘Comparative valuation, 
assessing property taxes, is the basis of computation 
in ascertaining the amount to be contributed by antn- 
dividual; but the amount of a franchise tax depends 
upon the business transacted by the corporation, and 
the extent to which they have exercised the privileges 
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granted in their charter.” Pages 631, 632. The court 
also referred to a decision made by the Supreme Court 
of the State to the effect that the assessment imposed 
was to be regarded as an excise or duty on the privi- 
lege or franchise of the corporation, not as a tax on 
the moneys in its hands belonging to the depositors. 
It was the corporation, it said, that was to make the 
payment ; and if it failed to do so, it was liable not 
only to an action for the amount of the tax, but might 
also be enjoined from the future exercise of its fran- 
chise until all taxes should be fully {paid. Common- 
wealth v. Bank, 5 Allen, 431. And the court held that 
the valuation of the property had nothing to do with 
determining the amount of the tax, but that the 
amount depended on the average amount of deposits 
for the six months preceding the respective days 
named, and that there was no necessary relation be- 
tween the average amount of the deposits and the 
amount of property owned by the institution; and not 
being a property tax, it was to be considered as a fran- 
chise tax laid upon the corporation for the privileges 
conferred by its charter, which by all the authorities, 
it was competent for the State to tax, irrespective of 
what disposition the institution had made of its funds, 
or in what manner they had been invested. 

In Hamilton Co. v. Mussachusetts, 6 Wall, 632, a 
statute of Massachusetts which required corporations 
having a capital stock divided into shares to pay a tax 
ofacertain percentage upon the excess of the market 
yalue of such stock over the value of its real estate and 
machinery, was sustained asa statute imposing a fran- 
chise tax, notwithstanding a portion of the property 
which went to make the excess of the market value 
consisted of securities of the United States, this court 
however placing its decision upon the fact, that nuder 
the provisions of the State Constitution, and the prac- 
tice under it, the tax had been so considered by the 
highest tribunal of the State. This decision goes much 
further than is necessary to sustain the judgment of 
the Court of Appeals of New York in the present case. 
In this case we hold, as well upon general principles 
as upon the authority of the first two cases cited from 
6 Wallace, that the tax for which the suit is brought is 
not a tax on the capital stock or property of the com- 
pany, but upon its corporate franchise, and is not 
therefore subject to the objection stated by counsel, 
because a portion of its capital stock is invested in 
securities of the United States. 

Nor is the objection tenable that the statute, in im- 
posing such tax, conflicts with the last clause of tbe 
first section of the fourteenth amendment of the Con- 
stitution of the United States, declaring that no State 
shall deprive any person within its jurisdiction of the 
equal protection of the laws. It is conceded that cor- 
porations are *‘ persons,’’ within the meaning of this 
amendment. It has been so decided by this court. 
Mining Co. v. Pennsylvania, 125 U.S. 181. But the 
amendment does not prevent the classification of prop- 
ertyfor taxation—subjecting one kind of propertyto one 
Tate of taxation, and another kind of property to a dif- 
ferent rate—distinguishing between franchises, licenses 
and privileges, and visible and tangible property,and be- 
tween real and personal property. Nor does the amend- 
ment prohibit special legislation. Indeed the greater 
part of all legislation is special, either in the extent to 
Which it operates, or the objects sought to be obtained 
by it. And when such legislation applies to artificial 
bodies, it is not open to objection if all such bodies 
are treated alike, under similar circumstances and 
conditions in respect to the privileges conferred upon 
them, and the liabilities to which they are subjected. 
Under the statute of New York, all corporations, 
joint-stock companies and associations of the same 
kind are subjected to the same tax. There is the same 
rule, applicable to all under the same conditions, in de- 
termining the rate of taxation. There is no discrimina- 





tion in favor of one against another of the same class. 
See Barbier v. Conolly, 113 U. 8. 32; Soon Hing v. 
Crowley, id. 709; Railroud Co. v. Humes, 115 id. 523; 
Railroad Co. v. Mackey, 127 id. 209; Railroad Co. v. 
Beckwith, 129 id. 82. 

Judgment affirmed. 


Mrituer, J. Mr. Justice Harlan and myself dissent 
from the judgment in this case because we think that 
notwithstanding the peculiar language of the statute 
of New York, the tax in coutroversy is, in effect, a tax 
upon bonds of the United States held by the insurance 
company. 

———— ee 


CODIFICATION. 


[From an address by Hon. Thomas Ewing before the Kan- 
sas State Bar Associatiou, January 7, 1890.] 

NOTHER mooted reform to which I ask the favor- 

able consideration of the bar and the people 

of Kansas, is the adoption of a Civil Code; that 

is, a Code in which shall be embodied in plain lan- 

guage and orderly arrangement all those general rules 

of law which are commonly known in treatises as 
“the private law.” 

Since the adoption of the Codes of Civil and Crimi- 
nal Procedure, and of Crimes and Punishments, we 
may say as to the States of the Union generally that 
all their public law is in their statute books. The pub- 
lic law covers ail the machinery of government, State 
and National, and the modes of conducting business 
in public tribunals or by public officers. All this pub- 
lic law is consistent, accessible; and every citizen is 
charged with constructive knowledge of it. 

But the other large body of the law, the private law, 
which controls the property, business and relations of 
men, is scattered, discordant and largely unknown to 
the people. 

Our government is based on the theory that all law, 
public and private alike, is an expression of the col- 
lective will of the people. The private law and public 
law alike therefore, should if possible be in the statute 
books, published and accessible to all. 

But we built our government on an inherited civil- 
ization, and took with it a jurisprudence, the out- 
growth of monarchial and aristocratic institutions. A 
natural respect for our ancestors, and the pressure of 
great political problems, led us to transplant this juris- 
prudence here with almost all its idiosyneracies, re- 
sulting from the influence of alien institutions and 
the conditions and events of centuries gone by; and 
until about the middle of this century, we reverently 
cherished them, good and bad, as though they were all 
of the very warp and woof of our civilization and our 
liberties. 

But about forty years ago an agitation for judicial 
reform arose in New York, and under its influence 
one after another of the most objectionable features 
of our inberited system of jurisprudence was changed 
to meet the free and advancing thought and spirit of 
our people. The distressingly burdensome double 
system of courts of law and equity was abolished, and 
all the courts united into one; the common-law sys- 
tem of pleading, with its fifty-nine forms of declara. 
tion, and its special pleas, replications, rejoinders, re - 
butters, surrebutters, general counts and general issues 
were swept away, and one plain form of action and de- 
fense substituted for the ingenious and subtle devices 
of ceuturies. The criminal pleadings and procedures 
of the common law were supplanted by simpler and 
plainer procedures, a complete Code of all crimes and 
misdemeanors and their punishments was adopted, 
abolishing all mere common-law offenses which larked 
in the dust of forgotten precedents to spring out and 
sting the unwary, and now all this body of public law, 
instead of being hidden away in black-letter statutes 
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and scattered and contradictory decisions, is in plain 
print and orderly arrangement in the State statutes, 
where every lawyer, judge and citizen can see it on a 
moment’s notice. 

Although these great and radical changes met with 
the stern opposition of a large majority of the bench 
and bar of America, their wisdom has already been 
fully established by their adoption in three-fourths of 
the States and Territories of the Union; and finally in 
Great Britain itself, where in 1873, Parliament passed 
an act combining the Queen's Bench, the Exchequer, 
the Court of Chancery, and the Courts of Admiralty, 
of Probate, of Divorce and of Bankruptcy in one tri- 
bunal, called the Supreme Court, abolishing all dis. 
tiuctions between law and equity jurisprudence, and 
establishing but one form of action in the administra- 
tion of justice between private suitors. 

These great reforms, including the codification of 
ali the law which can by any construction be called 
public law, being on the way to complete adoption in 
all the States, we are brought face to face with the 
question whether all the remainder of the law — the 
private law—that which most nearly affects each citi- 
zen, which governs his business and personal relations 
to his family and his fellow man, should not also be 
codified. 

Where is this private law to be found? Part of it is 
already in the Constitution of the United States; part 
in the Constitutions and statutes of the States sever- 
ally. So far, that is publication enough. But unfor- 
tunately, at least three-fourths of it is still buried in 
ancient English statutes, extending from the Norman 
Conquest to the reign of James II —in English, Irish 
and Scotch decisions, old and new—in decisions of the 
Supreme Court of the United States, the nine Circuit 
Courts, and the fifty or sixty District Courts — in de- 
cisions of forty-two Supreme Courts of the several 
States, and the thousand inferior courts of the States 
—decisions which are as the sands of the sea for multi- 
tude, and are increasing at the rate of thousands of 
volumes and hundreds of thousands of cases a year; 
decisions, all of which were never assembled in one 
library or seen by one man — scattered, inaccessible, 
unsearchable. 

In an address before the State Bar Association of 
Virginia, delivered last year, entitled ‘‘ The Provinces 
of the Written and Unwritten Law,” Mr. James C. 
Carter, one of the most eminent lawyers of New York, 
presented an elaborate and able argument against 
codifying the private law. He says that all public law 
should be written in the statute books, and all private 
law should be left unwritten, so that, as he says, the 
judge may apply perfect justice to the circumstances 
of each case as it arises — because ‘the fact must al- 
ways come before the law.”’ 

This argument, I think, is purely fanciful. Of any 
one hundred questions of private law arising in litiga- 
tious here in Kansas, perhaps twenty have been settled 
by express provisions of existing statutes. Another 
twenty perhaps involve questions of general private 
law which have been in effect decided by the Supreme 
Court of Kansas. Another twenty would perhaps be 
found on examination to be settled by a great pre- 
ponderance of authority of courts outside of Kansas. 
The remaining forty however would be found to be 
cases (except avery few presenting new and unde- 
cided questions) in which the decisions conflict, and a 
large weight of reason and authority is found on both 
sides. In these doubtful cases, who shall weigh the 
authorities by numbers, when not half of them are to 
be found in the State library, and not one-fifth of them 
in all the lawyers’ offices of any town in Kansas? Who 
shall weigh them by reason, when the questions may 
be of mere arbitrary law? Who shall weigh them by 
conscience, when they may present no conflict solvable 
by the moral sense? 





———e 

Now as far so the general principles of private law 
are settled beyond doubt in adjudged cases, there cer. 
tainly can be nofinsuperable difficulty in stating and ar. 
ranging them in plain language ina well-systematized 
Code. So far as such principles are not settled jn 
Kansas, because of contradictory decisions here or 
elsewhere or because the principles have hever been 
declared at all, a body of Code commissioners, who are 
able lawyers, could give each of such questions a more 
thorough and satisfactory examination in the light of 
reason and authority than can an overworked j 
on the Circuit, where he cannot consult the authori- 
ties, or at the State Capitol wherea necessarily limited 
study of contradictory decisions often adds to the per- 
plexities instead of solving them. Such commissioners 
would incorporate in a proposed Code what they be- 
lieved to be the best settlement of such disputed and 
doubtful questions. The Code would, before adoption, 
undergo inspection and criticism of the bench and barof 
the State, so that when enacted it would be a compre- 
hensive and clear declaration of all the private law, 
leaving no known question unsettled. The volume 
containing such a Code would not be larger than this 
volume of about seven hundred pages in large type; 
that is, it would be not much more voluminous than 
the Code of Civiland Criminal Procedure. This volume 
is the Civil Code, prepared many years ago in New 
York, pursuant toa requirement of the Constitution 
of that State—a Code twice passed by the Legislature, 
twice vetoed by the governor, and still under consid- 
eration at Albany. It comes from the hand of David 
Dudley Field, the father of both American and British 
law reform. ‘Eminent as a lawyer, pre-eminent as a 
publicist, he has done more for British and American 
law' reform than any jother man of the_ nineteenth 
century. 

The private law is necessarily progressive. It must 
advance with advancing civilization forever. Menand 
their recognized relations and obligations to their fel- 
lows are incessantly changing by the silent power of 
the Divine law of evolution which constantly raises 
them to higher ideas of right. The law governing our 
personal relations and our businesses must be con- 
stantly modified to conform to the requirements of 
improving moral perceptions. Besides, new applica- 
tions of physical forces, new enterprises, new busi- 
ness relations, call for new principles and new ap- 
plications of law adapted to ever-changing exigen- 
cies. 

Mr. Carter maintains that if the private law were 
codified,] these necessary changes would stop, and 
that anyhow all’ but very radical improvements can 
best be made by the judges. I think not. The Legis- 
lature makes but few amendments of the private 
law now only because it is uncodified; and for that 
body to make amendments, without the entire lawof 
the whole subject being before it would be like alter- 
ing an intricate machine without seeing the {relations 
of the part altered to the other parts. If the private 
law were codified, the Legislature could make changes 
intelligently, aud without injury to litigants. At pres- 
ent, the courts amend the private law, but every 
change is at the cost of a suitor, who perhaps risked 
his fortune on the assumption that the existing law 
would be applied. Jeremy Bentham said in England 
a hundred years ago: ‘It is the judges that make the 
common law. Do you know how they make it? Just 
as a man makes law for his dog. When your dog does 
a thing you want to break him of, you wait until he 
does it again and then you beat him; and this is the 
way the judges make the law for you and me.” [ 

Mr. Carter, in the lecture I have referred to, inti- 
mates that to incorporate the private laws in statutes 
would be inconsistent with the principles or traditions 
of free government. If by free government he means 
popular government, I say that the reduction of all 
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to writing is a logical result of government by the 


law 
Palle the British monarchy, our republic was 
founded on a written Constitution in which the people 
gave the new government each power it was author- 
jzed to exercise, and withheld all others. Every au- 
thority of that government; every duty it imposes; 
every act it prohibits, is written down. So the people 
ofeach State defined the powers of its government and 
distributed them among its several departments. The 
power given the judiciary is to declare and enforce 
the law, not to make or modify it. So far as a court 
changes the law, it usurps power. Judicial legislation 
jssanctioned by the British Constitution which is but 
a general assortment of historic precedents, but is ut- 
terly repugnant to our Constitutions, State and Na- 
tional. Hence the argument of Mr. Carter that the 
private law should not be put in the statute books be- 
gause that would prevent judicial legislation, might 
aps be good if addressed to British lawyers, but is 
certainly bad addressed to an American bar. It in- 
yolves him in the dilemma that our State Constitutions 
should be forthwith amended so as to confer this 
special legislative power on the judges; or that the 
judges should continue to exercise these powers in 
disregard of the Constitutions they are sworn to 


The advantages of codification of the private law are 
great and obvious. It will bring this most important 
and least understood body of the Jaw within reach of 
everybody, to be consulted, discussed and studied by 
all who have any interest or duty affected by it. The 
minister of the law everywhere, the judge, the magis- 
trate, the lawyer, would have the law within his reach, 
and on most questions could decide or advise with 
confidence and comparative certainty upon it. The 
law would thus be brought down to the people, and 
largely to popular understanding. Of course there 
will often be doubt and misinterpretation and mis- 

' takes such as occur in the interpretation of the public 
laws, but only those which necessarily spring from de- 
fect of expression in forming the Code, or of judgment 
in interpreting it. The ambiguities, obscurities and 
other defects of expression in the Code would soon be 
cured by interpretation of the courts; and in a few 
years its meaning would be quite fully understood, and 
its latent defects and omissions cured by legislative 
amendment. 

Mr. Carter says that his opposition to codifying the 
private law is confirmed by the observation that in the 
natural growth of the law of a nation, its public law is 
written and its private law unwritten — *‘left to be 
shaped by its judicial tribunals.’’ I think this is a 
grave error of fact, and that the tendency of American 
jurisprudence is clearly and strongly toward codifying 
allthe law. In addition to the comparatively recent 
enactments of the Codes I have mentioned—covering, 
as they do, large tracts of the law heretofore unwrit- 
teu—a glance at the statute books of the several States 
will satisfy almost any lawyer that the decided ten- 
dency is to a codification of the private law. 

Take the Revised Statutes of New York, for exam- 
ple, and in the domain of private law we find: 

First. The absolute rights--the liberties — of 
- dam defined or recognized in the Constitu- 


Second. We find too one of the grand divisions of 
private law, that relating to real property, minutely, 
clearly and elaborately set forth in a Code of eighty 
pages which is almost a complete substitute for that 
vast wilderness of learning known as the common law 
Of real property. 

Ifthere were a title of the common law which a 
Modern codifier, with a decent respect for the early 
fathers, should have left unchanged, it was this mas- 
terpiece of subtle refinements of the schoolmeu—those 





intellectual revellers in entities and quiddities—whose 
delight it was to 


‘*_distinguish and divide . 
A hair ‘twixt south and south-west side.”’ 


But sixty-five years ago three able lawyers — two 
very young, and one near middle life — Benj. F. But- 
ler, afterward attorney-general under Jackson; John 
C. Spencer, afterward secretary of war under Tyler; 
and John Duer, afterward chief justice of the Superior 
Court of New York city—were made a commission to 
compile, not codify, the laws of the State. To the 
horror of the older lawyers, but with the applause of 
the people, they irreverently swept away the whole 
pile of learned rubbish—the rule in Shelly’s Case, and 
all the stuff that had no sound and living reason to 
support it—and reported a Code which the Legislature 
enacted, and which has since become in effect the 
American Code of Real Property. 

Turning to other ;parts of the Revised Statutes of 
New York, we find the private law to a considerable 
extent codified in chapters covering the law of mar- 
riage, divorce, rights and liabilities of husband and 
wife, parent and child, master and servant, apprentices, 
partnership, interest, notes and bills, chattel mort- 
gages, assignments, property of idiots, lunatics, ete. 

And turning to the private law relating to arti- 
ficial persons, we find, that instead of prescribing 
only in general terms the mode of creating private 
corporations, their general powers and the manner of 
perpetuating and dissolving them, leaving all else to 
remain as it lies in the unwritten law, the Legislature 
has prescribed an elaborate Code of over six hundred 
pages, covering more than one-fifth of the whole body 
of the Revised Statutes. 

We find too that Massachusetts has codified the 
private law as fully as has New York, and Georgia 
still more fully, while California and North and 
South Dakota have severally adopted the complete 
Civil Code now pending before the New York Legis- 
lature. 

So far then from the tendency of our jurisprudence 
being toward leaving the private law unwritten, it is 
all the other way. In codifying it we will only be do- 
ing what, it seems to me, common seuse dictates—that 
every one should have the best attainable means of 
knowing what are his private rights and duties as 
recognized and enforced by the State; what patriotism 
dictates — that the changes made in such rights and 
duties necessary in the progress of civilization shall be 
made by the agency designated by the people to make 
the laws; what the experience of mankind dictates— 
the reasons for codification being similar and almost 
as cogent to-day as when one thousand three hundred 
and fifty years ago the Emperor Justinian proclaimed 
that Code of private law which lighted all central 
and northern Europe from barbarism to civilization. 

The Roman and the English systems of jurispru- 
dence are the only ones of which we have a full bis- 
they from their rudest beginnings to their completest 
development. The parellelis:n in their growth is strik- 
ing. In the infancy of each, justice was subordinated 
to form—a limited number of forms of action were 
prescribed, and the subtlety of the lawyers and judges 
were exerted oftener in defeating than in establishing 
a just cause. As the nations advanced in civilization, 
a better conception of the objects of courts prevailed 
and the judges added new forms of action, and grew 
more liberal in furthering each just cause. Finally, the 
preetors of the Roman, and the judges and chancellors 
of the English judiciary, disregarding barbaric forms 
and precedents, boldly and avowedly legislated on each 
new question; and thus built up the systems of juris- 
prudence which illustrate, and largely created, the 
civilization of their peoples. 

While the Roman law remained uncodified there 
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was no uniformity of decisions in the various divis- 
ions of the Empire. Codification brought order out of 
chaos throughout its wide dominions. When the em- 
pire fell, its jurisprudence, had it remained uncodified, 
would have fallen with it, a mass of shapeless ruins; 
but the Code survived as a model for other nations, 
the most beneficent work of man in the domain of 
philosophy and government. One-third of Brackton's 
*“ English Law and Customs,”’ the earliest commentary 
on the common law, written in the thirteenth century, 
was taken bodily from it; and a century ago Lord 
Mansfield created the British mercantile law by legis- 
lation from the bench, which he adopted almost wholly 
from the Codes of Justinian. 

A like necessity which led to the codification of the 
Roman private law by Justinian has already forced 
the partial codification we have accomplished in 
America, and will in time, I am sure, lead to a com- 
plete codification of our law. ‘‘ When Justinian as- 
cended the throne,” says Gibbon, “ the reformation of 
the Roman jurisprudence was an arduous but indis- 
pensable task. In the space of ten centuries, the in- 
finite variety of laws and opinions had filled many 
thousands of volumes which no fortune could pur- 
chase and no capacity could digest.’’ In a pamphlet 
published in 1866, the Lord Chief Justice of England 
suid: ‘‘ We seem to be making no progress whatever 
toward reducing to any intelligible shape the chaotic 
mass — common law, equity law, crown law, statute 
law, countless reports, countless statutes, interminable 
treatises—in which the law of England, by those who 
know where to look for it, and not always by them, is 
to be found.”’ 

The western States of our Union have a spirit of in- 
tellectual independence, and freedom from the servi- 
tude of custom, beyond their eastern sisters. They 
are equally with them inheritors of a genius for self- 
government. While New York has delayed and hesi- 
tated, three of the western States, California and the 
two Dakotas, have already adopted the Code of private 
law. . I would be proud tosee intrepid Kansas join the 
head of the column in conforming our entire system 
of American jurisprudence to the principle of popular 
yovernment, and to the convenience and interest of 
the people — so that all our law shall be plain, consist- 
ent and open, and so that every amendment shall be 
made by the Legislature, and reflect the growiug con- 
science and judgment of the people. 


———__>—___—- 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


BonD — PARTIAL RELEASE — PAROL EVIDENCE.—(1) 
An indemnity bond was given for $10,000, signed by 
plaintiff as surety, reciting the names of the execution 
creditors (defendants and others), and expressly cove- 
nanting to indemnify the sheriff against all damages 
which might arise from any levy under ‘‘such execu- 
tions.” By an agreement of indemnity executed by 
defendants to plaintiff it was recited, that as plaintiff 
had become surety for defendants on such bond for 
the sum of $214.52, a copy of which bond “is hereto 
annexed,’”’ defendants would indemnify plaintiff 
against all loss, etc., which it might sustain by reason 
of having signed such bond. Held, that defendants 
became liable for all losses sustained by plaintiff on ac- 
count of such bond, though some of the other execu- 
tion creditors had executed like indemnity agreements. 
(2) Such agreement being unambiguous, and there be- 
ing no allegation of fraud or mistake in the answer, 
parol evidence of the understanding of the parties at 
the time it was executed, was properly excluded. (8) 
As such agreements are entirely independent, plain- 








. a 
tiff's release of some of the other creditors does not 


affect defendants’ liability. April 15, 1890. American 
Surety Co. v. Thurber. Opinion by Earl, J. Affirming 
4N. Y. Supp. 191. 


CARRIERS—DANGEROUS STATION PLATFORM.— In an 
action for injuries sustained by falling through the 
open space between the station platform and defend. 
ant’s car, it appeared that the platform was built on q 
curve, so that a car touched it at a tangent. Plaintiff 
testified that the space between the platform and car 
was about fifteen inches; that it admitted her shoe, 
about nine inches long, without touching either heel 
or toe; and that she was looking at the car, and did 
not notice the opening until she stepped into it. One 
of her witnesses testified that the opening was about 
fifteen inches, more or less, but he could not say it was 
not eight inches less; and another who had been con- 
ductor on the road, said that the space was between 
seven and eight inches, and did not exceed the step of 
achild. Three civil engineers testified for defendant 
that the space was from three and a half to four in- 
ches at the center of the car, and from six and a half 
to seven atthe end. Held, that it was error to leave 
the question of negligence to the jury, as the facts 
showed that the space was not wider than the necessi- 
ties of the road required, and not so much so as to 
produce danger to passengers. April 15, 189. Ryan 
v. Manhattan Railway Co. Opinion by Finch, J. Ru- 
ger, C. J., dissenting. Reversing 1 N. Y. Supp. 899. 


DAMAGES—SPECULATIVE—EMINENT DOMAIN.—In an 
action against an elevated railway company for dam- 
ages to abutting property, caused by the constructior 
of the road along the street, evidence of what it would 
have cust to erect dwelling-houses on the lots, what 
they would have rented for if they had been built 
with the road there, and what they would have rented 
for had the road not been constructed, is inadmissible 
as speculative and contingent. The measure of dam- 
ages is the diminished rental or usable value of the 
lots caused by the road computed for the time em- 
braced in the action. There can be no certainty that 
the plaintiff would ever have erected dwelling-houses 
upon the lots, and there could be no certainty as to 
the rents which could have been obtained from them 
either with or without the railroad in the street, and 
the defendant was permitted by the rule adopted in 
the court below to have all the advantages which he 
could derive from keeping his lots substantially vacant 
and ready to sell as such, and at the same time to have 
all the advantages, without the investment of any 
money and without any risk, which he could have de- 
rived from their improved condition. He was simply 
entitled to the damages caused to him in the use of 
his lots from the defendant’s interference with his 
easements of light, air and access; and such damages 
are necessarily, aud from the very nature of the case, 
such only as flowed from the interference with such 
easements during the time covered by the action. It 
be desired a more ample indemnity for the injury 
he suffered from the railway in front of his lots he 
should, by an equitable action, have compelled the de- 
fendant, either by agreement with him to pay his 
damages, or to acquire the right by condemnation 
proceedings to interfere with and take his easements. 
Any other rule would open upon the trial in every case 
like this an inquiry into all the possible uses to which 
the abutting owner might put his premises, and dam- 
ages, instead of being awarded upon any certain or 
probable basis, would rest mainly upon conjecture and 
speculation. Adequate sanction for these views és 
found in the following authorities: Greene V- Rail- 
road Co., 12 Abb. N. C. 124; Colrick v. Swinburne, 16 
N. Y. 508; Wheelock v. Noonan, 108 id. 179; Hatfield 
v. Railroad Co., 33 N. J. Law, 251; Dorlan v. Railroad 
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Co., 46 Penn. St. 520. April 15, 1890. Tallman v. Metro- 

Yan Elevated Railway Co. Opinion by Earl, J. 
Reversing 2 N.Y. Supp. 130. 


WILLS—CONSTRUCTION—ALTERNATIVE DEVISE.—(1) 
Testator devised land to his daughter, but provided 
that, should he not die possessed of it, she should have 
other property. At the time the will was made, and 
at the time of testator’s death, he owned only an undi- 
yided half of the land; it having been purchased by 
himself and brother as partners, though the legal title 
tothe whole of it had been taken in his own name. 
When the will was executed there was pending against 
testator a suit by a third person to recover possession 
of the land in question, but before testator’s death it 
was decided in his favor. Held, that testator died in 
possession of the land, within the meaning of the will, 
and the devisee was-entitled to the undivided half 
owned by him. (2) A provision of the will that the de- 
yisee shall have other land, in case the land devised is 
jn litigation” at the time of testator’s death, does 
not take effect where the only suit pending at his 
death was a suit against him by the executors of his 
partuer, who owned a half interest in the land, to set 
aside conveyances to testator of certain other lands, 
and for an accounting of the partnership business; and 
the only question as to the land devised is a contest 
over the rents and profits thereof. April 15, 1890. 
Platt v. Withington. Opinion by Peckham, J. Re- 
versing 47 Hun, 558. 
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ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CARRIERS — INJURY TO PASSENGER. — Plaintiff en- 
tered defendant’s train as a passenger at a station on 
theroad. She entered the car at the rear end, carry- 
ing asatchel, and walked along the aisle of the car 
looking for a seat. While so walking she stumbled 
over two satchels, which were then in the aisle, and 
fell, receiving the injury sued for. None of the em- 
ployees of the company were in the car at the time of 
theaccident. The car was lighted, so that a person 
entering the same could, by looking, see whether there 
were any obstructions in the aisle. Held, that defend- 
ant was not liable for the injury, and that a nonsuit 
was properly directed, upon evidence showing such 
facts. To the contention that an accident raises a 
presumption of negligence on the part of the em- 
ployees of the company, the cases Kirst v. Railway 
Co., 46 Wis. 489; Cummings v. Furnace Co., 60 id. 603, 
and Muster v. Railway Co., 61 id. 325, are cited. The 
rule stated in these cases is that there must be reason- 
able evidence of negligence, but where the thing 
(meaning the thing which causes the injury) is shown 
tobe under the management of the defendant or his 
servants, and the accident is such as in the ordinary 
course of things does not happen, if those who have 
the management use proper care, it affords reasonable 
evidence, in the absence of explanation by the defend- 
ant, that the accident arose from want of care.” In 
the case at bar the thing which obstructed the passage 
in the car was evidently the personal baggage of some 
passenger, and not a thing exclusively under the con- 
trol or management of the employees of the company; 
and so the mere fact that it was in the aisle or passage- 
way of the car at the exact time of the accident does 
hot, of itself, raise a presumption of negligence on the 
part of the employees of the company. There may be 
aduty on the part of the employees of the company 
to remove the personal baggage of passengers from the 
passage-ways of the cars, but in order to make it their 
duty to act, there must be evidence showing, or at 

tending to show, that such employees had notice 
of such obstruction being in the aisle or passage-way, 


or that it had remained there so long before the acci- 
dent, that in a reasonably vigilant discharge of their 
duties they could have discovered the obstruction be- 
fore the accident happened, and failed to remove it. 
The evidence in the case shows that none of the em- 
ployees of the company were in the car at the time 
the accident happened, and in the absence of any 
proof to the contrary, we must presume that the duty 
of the employees required them to be at some other 
place while the train was at the station. All we have 
therefore is the one fact that at the exact time of the 
accident these satchels were in the aisle, and that 
plaintiff fell over them and was injured. The personal 
baggage of passengers is not “a thing under the man- 
agement of the defendant and its servants,” within 
the meaning of the rule stated in the cases above cited ; 
and it therefore becomes necessary for the plaintiff to 
show, by other proofs, that the company or its ser- 
vants were guilty of some negligence or want of ordi- 
nary care in regard to these satchels. lt seems very 
clear that there is no evidence tending to prove such 
negligence. There is no evidence showing or tending to 
show how long these satchels had been in the aisle. It is 
just as reasonable to suppose that some passenger had 
placed them there after the train had stopped at New 
London as to suppose that they had been placed there 
before it stopped. The presumption would rather 
favor the conclusion that they were placed there after 
the train had stopped, and while the employees were 
performing their duty outside of the car, for the rea- 
son that negligence is not presumed, and if they had 
been there before the train stopped, they would have 
been seen by the employees, or some of them, and re- 
moved from the aisle. Negligence cannot be predi- 
cated upon a state of facts which is as consistent with 
the exercise of care as it is with negligence. As said 
in the quotation above ‘“‘there must be reasonable 
evidence of negligence on the part of the company or 
its employees,” and in this case there is no such rea- 
sonable evidence. Wis. Sup. Ct., Janu. 7, 1890. Stimson 
v. Milwaukee, L. S.& W. Ry. Co. Opinion by Tay- 
lor, J. 


CONTRACT—COUNTY COMMISSION ERS—EMPLOYMENT 
OF ATTORNEY—PUBLIC POLICY.—A contract by a board 
of county commissioners, engaging a county attorney 
for three years, made at a time when the board had an 
attorney employed whose term had three months to 
run, and entered into with the admitted intention of 
binding the boards to be thereafter organized, is con- 
trary to public policy and void. In considering this 
question, the effect upon the public interest must have 
a controlling influence. To assume that the contract 
is voidable only is to concede that the board had the 
power to enter into such a contract; and if power ex- 
isted to make the contract, it must be regarded as 
valid and binding, unless tainted with fraud sufficient 
to avoid or rescind it. The execution of the contract 
for the purpose of binding the board in the future, and 
after there has been a change in its membership, will 
not of itself constitute fraud. McCormick v. City of 
Boston, 120 Mass. 499; Brick Co. v. Foster, 115 id. 481; 
Benjamin v. Wheeler, 8 Gray, 409; Soon Hing v. Crow- 
ley, 113 U. S. 703; Oglesby v. Attrill, 105 id. 605. The 
contract must be regarded as a valid and binding con- 
tract, or as void ab initio because of the fact that it is 
a contract which is against public policy. The board 
of commissioners has authority to employ counsel in 
matters pertaining to the business of the county, and 
to give to the members of the board legal advice in re- 
lation to their official duties. If the contract in ques- 
tion is binding, the board of commissioners at one ses- 
sion may employ counsel to serve the board as then 
organized, and at the same time employ counsel to 
serve it in advance, and ata time when it is known 
the membership of the board will be different. It is 
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true that under the contract in question the beginning 
of the term for which the appellees were employed 
was only postponed three months from the date of the 
employment, but in the meantime the term of office of 
one member of the board expired, and that of another 
began; and if, under such circumstances, attorneys 
could be engaged three months ahead, why not for one, 
two or three years in advance? But the most obnox- 
ious feature which we find in the contract is the length 
of time for which the appellees were employed. We 
snow as a matter of law, as we have already said, that 
the membership of the board will be changed as much 
as three times from the date of the employment to the 
expiration of the term of service, unless some of its 
members are re-elected, and in that case the terms of 
office will be different. Unless some of the members 
are re-elected, there must be an entire change in the 
membership of the board between the date of the em- 
ployment and the expiration of the time covered by 
the contract. This contract deprives the board, as re- 
organized from year to year, of the right to employ its 
attorney for the next following year. If such contracts 
are binding, then, no difference how distasteful an at- 
torney may be to the members of the board, or how 
little confidence they may have in his ability, legal 
learning or honesty, so long as he performs the condi- 
tions of the contract on his part they are bound to 
recognize him, accept his services, and assume the re- 
sponsibility ; and if the contract in question, extend- 
ing, as it does, over a period of three years, is valid, 
why may not a like contract, covering a period of six, 
nine or a dozen years, be upheld? Our conclusion is 
that the contract is against public policy and void. In 
Railrvad Co. v. Ryan, 11 Kans. —, it is said by the 
court: “‘ Railroad corporations are, as we have seen, 
public agencies, and perform a public duty. They are 
agencies created by the public, with certain privileges, 

and subject to certain obligations. A contract that 
they will not discharge, or by which they cannot dis- 
charge, these obligations, is a breach of that public 
duty, and cannot be enforced.’’ This portion of the 
opinion is quoted with approval by the Supreme Court 
of lowa in the case of Williamson v. Railroad Co., 53 
fowa, 126. See Fuller v. Dame, 18 Pick. 472, opinion 

by Shaw, C. J., which is a leading case upon the sub- 
ject under consideration. See Guernsey v. Cook, 120 
Mass. 501. In Craft v. McConoughy, 79 Ill. 346, the 
Supreme Court of Illinois said: **‘ Whatever is injuri- 
ous to the interest of the public is void on theground of 
public policy.’’ This language is quoted and approved 
in the recent case of People v. Trust Co., decided by 

the same court, in a learned and exhaustive opinion. 

22 N. E. Rep. 798. In Wiley v. Baumgardner, 97 Ind. 

66, whatever is injurious to public interest is recog- 
nized as contrary to public policy. It is evident that 
the contract involved in this litigation is of that char- 

acter. It ties the hands of the board of commission- 

ers, and is prejudicial to the free exercise of its power 
and functions for the public good. In Transportation 

Co. v. Pipe-Line Co., 22 W. Va. 600, the court says: 

“The common law will not permit individuals to 

oblige themselves by a contract either to do or not do 
any thing, when the thing to be done or omitted is in 

any degree clearly injurious to the public;”’ citing 

Chappel v. Brockway, 21 Wend. 159. See People v. 

Trust Co., supra. In the case of Reubelt v. Noblesville, 

1% Ind. 478, the employment was only for one year. 

We apprehend that if the board of trustees had under- 

taken to employ the superintendent for three years, a 

different conclusion would have been reached. Ind- 

Sup. Ct., Feb. 4, 1890. Board of Commissioners v. 

Taylor. Opinion by Berkshire, J. Elliott and Coffey, 

JJ., dissent. 


CONTRACTS—RESTRAINT OF TRADE.—A contract to 
sell a brand of cigars to no one in the State but de- 








————— eo es 
fendant, and to give him the exclusive agency for such 
sale, is not in restraint of trade. The rule that con. 
tracts that are in restraint of trade shall be void, ag 
against public policy, is among our most ancient com. 
mon-law inheritances. In Alger v. Thacher, 19 Pigk, 
51, Morton, J., says: ‘‘As early as the second year of 
Henry V (A. D. 1415) we find, by the year-books, that 
this was considered to be old and settled law. 

a succession of decisions, it has been handed down to 
us unquestioned, till the present time.” The learned 
judge traces the history of the rule to its modery 
modification, that ‘contracts in restraint of trade, 

erally, have been held to be void; while those limited 
asto time or place or persons have been regarded 
as valid, and duly enforced.’’ He gives the reasons for 
the rule in the following language: ‘“ (1) Such cop. 
tracts injure the parties making them, because they 
diminish their means of procuring ‘livelihoods, anda 
competency for their families. They tempt improvi- 
dent persons, for the sake of present gain, to deprive 
themselves of the power to make future acquisitions, 
and they expose such person to imposition and oppres- 
sion. (2) They tend to deprive the public of the ser. 
vices of men in the employment and capacities in 
which they may be most useful to the community ag 
well as themselves. (3) They discourage industry and 
enterprise, and diminish the products of ingenuity aud 
skill. (4) They prevent competition, and enhance 
prices. (5) They expose the public to all the evils of 
monopoly ; and this especially is applicable to wealthy 
companies and large corporations, who have the means, 
unless retrained by law, to exclude rivalry, monopo- 
lize business, and engross the market. Against evils 
like these, wise laws protect individuals and the pub- 
lic, by declaring all such contracts void.” See also 
cases in that opinion cited. The doctrine is again well 
stated in Lawrence v. Kidder, 10 Barb. 641, in which 
case the court, Selden, J., cites with approval Bronson, 

J., in Chappel v. Brockway, 21 Wend. 157, as follows. 
“There may be cases where the contract is neither in- 
jurious to the public nor the obligor, and then the law 
makes no exception, and declares the agreement valid.” 
In Navigation Co. v. Winsor, 20 Wall. 68, Mr. Justice 
Bradley says: ‘‘ There are two principal grounds on 
which the doctrine is founded that a contract in re- 
straint of trade is void as against public policy. Que 
is the injury to the public by being deprived of the re- 
stricted party’s industry; the other is the injury tothe 
party himself by being precluded from pursuing bis 0¢- 
cupation, and thus being prevented from supporting 
himself and his family. It is evident that both these 
evils occur when the contract is general, not to pursue 
one’s trade at all, or not to pursue it in the entire 
realm or country. The country suffers the loss in both 
cases; and the party is deprived of his occupation, or 
is obliged to expatriate himself in order to follow it. 
A contract that is open to such grave objections is 
clearly against public policy. But if neither of these 
evils ensue, and if the contract is founded on a valid 
consideration, and a reasonable ground of benefit to 
the other party, it is free from objection, and may be 
enforced.”” We have cited these reasons for the rule 
in full, in order to apply them to the contract under 
construction. They embody the modern doctrine, as 
held by the authorities. A recitation alone, of the rule 
and its reasons, seems to us sufficient to take the cou 
tract under consideration out of the operation of its 
prohibitions. The contract is not general; it is lim- 
ited as to place and person. The public is not deprived 
of the alleged restricted party’sindustry. On the con- 
trary, the contract provides for the placing upoo ne 
Montana market the product of the plaintifis’ industry, 
by the selection aud services of a local Montana agent, 
interested in the success of sales, and to be rewarded by 

such success. Nor is there any injury to the party him- 

self, the plaintiffs, py their being precluded from pur- 
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suing their occupation. Rather, by the contract, they 
seem to have sought a means of extending the field of 
their operations, and not of restricting them. In the 

t of the authorities, the rule and the reasons there- 
for, and the facts, we are clearly of the opinion that 
the contract was not in restraint of trade and not void. 
It was simply a contract, for a consideration, for the 
enlistment of the services of an agent for the plaintiffs 
in their business.’ Mont. Sup. Ct., Feb. 4, 1890. Newell 
y. Meyendorff. Opinion by DeWitt, J. 


ORIMINAL LAW — LARCENY — VALUE OF GOODS.— 
Where the testimony showed that property stolen con- 
sisted almost wholly of ready-made clothing, which 
had been worn on Sundays by the owner for about 
seven months, and that he could not testify to its 
actual value, au instruction that ‘‘as to the wearing 
apparel, you will find-its real value to the owner at the 
time of its being stolen ”’ is erroneous. Under the rule 
announced, a witness smarting under the loss of his 
property might swear that a handkerchief costing fifty 
cents was worth $50 to him, or a hat which cost $3 was 
worth to him $300. Such a rule praciically nullifies 
the statute which makes the stealing of goods of the 
value of $35a felony. In Engster v. State, 11 Neb. 539, 
concurred in by Judge Cobb, it was held, ‘‘on the 
trial of one E. for receiving stolen goods, the statute 
making the receiving of such goods of the value of 335 
aud upward a felony, that it devolved on the State to 
prove by competent testimony that the value of such 
goods was at least $35."’ A witness before he is com- 
petent to testify as to the value of property must show 
by his testimony that he has knowledge of the value 
of such property. The rule announced in that case is 
based on justice, and should be adhered to unless 
there are good reasons for overturning it, which should 
bestated in the opinion. In the brief of the attorney- 
general itissaid: ‘‘ It is not the policy of the law to 
discount the value, or give rebates or special rates” to 
the thief. Thatis true. But neither has a court any 
right or authority, except mere force, to declare thata 
felony which the proof fails to show is such under the 
statutes. It isthe duty of courts to administer the 
law, and it is a reproach upon any tribunal to allow a 
fictitious value to be placed upon stolen property in 
order to convict the accused of an offense higher than 
the facts will justify. How can it be said that such a 
tribunal is impartial, holding the scales of justice even 
between the accused and the State? Had the Legisla- 
ture intended to change the rule in regard to the mode 
of proving values in cases of this kind, no doubt it 
would explicitly have so declared. The precise ques- 
tion here presented was before this court in Engster v. 
State, supra, and it said: ‘A party who is permitted 
to testify as to the value of property must show by his 
testimony that he possesses knowledge as to such 
value, otherwise his testimony is mere conjecture, and 
is wholly unreliable. In an indictment where the value 
of the property must exceed $35 to constitute a felony, 
such value must be proved, like any other fact upon 
which a conviction depends, beyond a reasonable 
doubt. Thisis a material fact, without proof of which 
the prosecution must fail.’ In that case one Signor 
Was called as a witness on behulf of the State, and tes- 
tied: “Question. Are you a judge of clothing? An- 
swer. Yes, sir; of mine.” And showing no other 
knowledge, he was held not qualified to testify as to 
values. The proof in this case clearly shows that the 
real value of the stolen goods was much less than $35, 
and the conviction of a felony was wrong, and is set 
aide, and the cause remanded to the District Court. 
Neb. Sup. Ct., Dec. 31, 1889. Brooks v. State. Opinion 
by Maxwell, J. Reese, C. J., dissenting, said: The 
question presented in this case is, to my mind, not 
free from doubt. Upon the subject here presented 
there is a dearth of authorities. The usual rule, and 





that declared by the opinion in this case, does not seem 
to have been followed in all cases of the kind. In Fair- 
fax v. Railroad Co., 73 N.Y. 167, which was a civil action 
for the value of clothing alleged to have been lost by 
defendant in the action, the Court of Appeals, by Earl, 
J., says: ‘‘The court did not err in charging the jury 
that the plaintiff was entitled to recover the full value 
of the clothing for use to him in New York, and not 
merely what it could be sold for in money. The cloth- 
ing was made to fit plaintiff, and had been partly worn. 
It would sell for but little if put into market to be sold 
for second-hand clothing, and it would be a wholly in- 
adequate and unjust rule of compensation to give 
plaintiff, in such a case, the value of tie clothing thus 
ascertained. The rule must be the value of the cloth- 
ing for use by the plaintiff. No other rule would give 
him a compensation for his damages. This rule must 
be adopted, because such clothing cannot be said 
to have a market price, and it would not sell for what 
it was really worth.”” In 2 Bishop Criminal Proced- 
ure, section 751, the author, in discussing the subject, 
says: ‘Any evidence from which the jury can infer 
the value of a stolen chattel is competent (Houston v. 
State, 13 Ark. 66), as what the owner testified of its 
value to him ‘Cohen v. State, 50 Ala. 108), the opin- 
ion of witnesses acquainted with like property,” 
etc. We are unable to see why the rule stated in 
the authorities above cited should not be applied 
to cases of this kind, as well as in civil cases. The 
question to be decided was the value of the prop- 
erty at the time it was taken. That question would 
necessarily depend, to some extent, upon what it 
would cost to replace it with goods of the same quality 
and grade as those taken. Thereasonable value of the 
property would depend upon the amount of service 
they could render to their owner. The actual intrinsic 
value was to be ascertained. This could not be done 
by placing them in a second-hand clothing store, or a 
pawn-shop, and running the risk of finding another 
person whom they would fit, and to whom they would 
be as valuable as to the original owner. Again, I do 
not think it was shown by the evidence introduced by 
plaintiffs in error, nor perhaps could it be, that such 
property has a regular merchantable market value. As 
stated in substance in the case above cited, the cloth- 
ing was specially adapted to the service of its owner. 
For him the suit had practically the same value as a 
new one, it having been worn but little. Now to say 
that because there was no demand for partly worn 
clothing, and that it had no market value according 
to its quality, and that as one method of disposing of 
such property was by sacrificing it for perhaps less 
than half what it was worth in a second-hand store, 
taking the hazard of finding another person whom it 
would fit, and to whom, by reason of poverty, or a 
miserly disposition seldom found among those of more 
means, it could be sold, the value must be fixed by 
that standard, rather than the intrinsic worth of the 
property for the use to which it had been dedicated, 
would be an unjust rule, either in a civil action ora 
criminal prosecution for the larceny of the property. 


EVIDENCE — HUSBAND AND WIFE — CONFIDENTIAL 
COMMUNICATION.—In an action for criminal couversa- 
tion, plaintiff testified that he had previously had an 
altercation with the defendant in consequence of the 
latter’s intimacy with his wife; that after that affair 
some papers were drawn; that a note was written by 
his wife the same day the papers were drawn; that he 
took the original from her bosom, copied it, aud gave 
it back to her. In one of the {papers mentioned, de- 
fendant promised that he would have nothing to do 
with plaintiff's wife, or communicate with her in the 
future. The note which plaintiff's wife nad written 
was as follows: ‘ For God’s sake! why did you prom- 
ise him any such thing? He wanted me to promise 
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him, but I would not promise him nothing.’’ The note 
had not been sent to the defendant, nor to any one, 
and there was no evidence that any one ever saw it 
before the trial except the wife and husband. Held, 
that it was inadmissible in evidence, uuder the Re- 
vised Statutes of Wisconsin, section 4072, which pro- 
vides that *‘a husband or wife shall not be allowed to 
disclose a confidential communication made by one to 
the other, during their marriage, without the consent 
of the other. In an action for criminal conversation 
the plaintiff's wife isa competent witness for the de- 
fendant as to any matter in controversy, except as 
aforesaid.’’ Wis. Sup. Ct., Jan. 7, 1890. Smith v. Mer- 
rill. Opinion by Cassoday, J. 


NUISANCE — POWDER MAGAZINES. — (1) A powder 
magazine maintained within the limits of an incor- 
porated town, in violation of its ordinances, is a nui- 
sance per se. The powder magazine kept by the de- 
fendant upon its premises was so situated with refer- 
ence to the dwelling-house of the plaintiff that it was 
liable to inflict serious injury upon her person or her 
property in case of an explosion. It was a private 
nuisance, and therefore the defendant was liable, 
whether the powder was carefully kept or not. Asa 
general rule the question of care or want of care is not 
involved in an action for injuries resulting from a 
nuisance. If actual injury results from the keeping 
of gunpowder, the person keeping it will be liable 
therefor, even though the explosion is not chargeable 
to his personal negligence. 1 Wood Nuis., §§ 73, 115, 
130, 142; Heeg v. Licht, 80 N. Y. 579; Cheatham v. 
Shearon, 1 Swan, 213; Stout v. McAdams, 2 Scam. 67; 
Gas-Light Co. v. Thompson, 39 Ill. 600; Nevins v. City 
of Peoria, 41 id. 502; Cooper v. Randall, 53 id. 24; 
Myers v. Malcolm, 6 Hill, 262; Hay v. Cohoes Co., 2 N. 
Y. 159; Phinizy v. Augusta, 47 Ga. 263; Burton v. Me- 
Clellan, 2 Scam. 434; Wier’s Appeal, 74 Penn. St. 230. 
The ordinance absolutely prohibited any powder 
magazine from being kept within the town, unless the 
lot upon which it was located should be of a certain 
size. The defendant kept its magazine within the 
town upon a smaller lot than the law required. Its 
magazine was in the town in violation of the law. The 
keeping of gunpowder in the town was an illegal act. 
“ If an illegal act be done, the party doing or causiag 
the act to be done is responsible for all consequences 
resulting from the act.” Burton v. McClellan, supra. 
The cases referred to by counsel as holding a contrary 
doctrine have no application here. In those cases it 
is held that where the plaintiff's right of recovery de- 
pends upon his own exercise of due care, as well as 
upon the defendant's negligence, the failure of the de- 
fendant tocomply with some statutory requirement, 
such as ringing a bell, or blowing a whistle, or erecting 
a sign-board, will not of itself authorize a recovery, in 
the absence of such care on the part of the plaintiff. 
There the injury is attributable to the plaintiff's want 
of ordinary care, and the defendant's neglect of a 
statutory requirement cannot be set up as an excuse. 
Here there is no question of the exercise of care by 
the plaintiff, nor is it a mere matter of non-feasance 
on the part of the defendant. In keeping a powder 
magazine in the town without complying with the 
condition named in the ordinance, the defendant was 
guilty of malfeasance. Its offense is similar to that of 
bringing diseased cattle into the State in violation of 
the act of the Legislature on that subject, as discussed 
in Somerville v. Marks, 58 Ill. 371, and Distilling Co. v. 
Young, 77 id. 197. (2) In anaction for injuries to ad- 
joining property caused by the explosion of such a 
magazine, it is no defense that plaintiff knew of the 
existence of the magazine when he bought his prop- 
erty, and that he was interested in some similar maga- 
zines in the same neighborhood. If « servant enters 
the employment of his master knowing it to be dan- 





gerous and unsafe, he assumes the risks attend, 
ant upon such employment, and waives all Claim for 
damages against his employer in case of injury. Ip 
such cases the risks are a part of the contract OF ser- 
vice. 2Thomp. Neg. 1008. But in the present case it 
is not pretended that either the plaintiff or her hus- 
band had ever been employed by the defendant, or 
had ever had any interest in defendant's powder 
magazine or business, or that there had ever been any 
relations of any kind between her husband and thede. 
fendant. In Cooper v. Randall, 53 Ill. 24, which was 
an action to recover damages for the erection, on alot 
adjacent to plaintiffs dwelling-house, of a flouri 

mill, which threw chaff, dust, smut and dirt into plain. 
tiff's house, the defendants sought to prove that 
another house in the same neighborhood, owned and 
rented by the plaintiff, was a disreputable house. The 
evidence was held to be inadmissible, because wholly 
foreign to the issue. ‘‘ The issue was whether the mill 
was an injury to this property, and no light could be 
shed upon that question by evidence in regard to the 
occupancy of another house in the neighborhood.” Ip 
Wier's Appeal, 74 Penn. St. 230, supra, it was said: 
* Carrying on an offensive trade for any number of 
years in a place remote from buildings and public 
roads does not entitle the owner to coutinue it in the 
same place after houses have been built and roads laid 
out in the neighborhood, to the occupants of which, 
and travellers upon which, it is a nuisance. As the 
city extends, such nuisances should be removed to the 
vacant grounds beyond the immediate neighborhood 
of the residences of the citizens. This, public policy, 
as well as the health and comfort of the population of 
the city, demand. all. Sup. Ct., Jan. 21, 1890. Laflin 
Rand Powder Co. v. Tearney. Opiniou by Magruder, J. 


PARDON — CONDITIONS — VIOLATION. — A pardon, 
granted by the governor to a convict on condition that 
he leave the State within forty-eight hours, never to 
return, is authorized by the Constitution of South 
Carolina, article 3, section 11, which provides that the 
governor may grant pardons after convictiou, except 
in cases of impeachment, “in such manner, on such 
terms, and under such restrictions as he shall think 
proper. It will not be necessary to look further for 
his authority to grant a conditional pardon, though it 
seems to be well settled that such a pardon could be 
granted in that country from whence we derive a large 
part of our legal principles. 1 Chit. Crim. Law, 773; 1 
Bish. Crim. Law (6th ed.), § 914. These authorities 
show that a pardon may be granted either upon a pre- 
cedent or a subsequent condition. If the former then 
the pardon does not take effect until the condition has 
been performed; but if the latter, then the pardon 
takes effect at once, but becomes void whenever the 
condition is violated, and the offender may be again 
brought to the bar, and remanded to suffer his original 
sentence. But while this is conceded, it is contended 
that a pardon granted upon a condition subsequent 
which is illegal, immoral or impossible to be performed, 
becomes an absolute pardon, such a condition being 
absolutely void; and the contention in this case is that 
the condition upon which the pardon here was gran 
—to leave the State, never to return—was illegal, inas- 
much as there is no such punishment known to our 
laws as that of banishment or transportation for life, 
or a period of years. Inasmuch as we think it quite 
clear that the condition annexed to the pardon gran 
in this case was neither illegal, immoral nor impos 
sible to be performed, we need not consider what 
would be the effect of annexing such a condition toa 
pardon. It is not pretended that the condition here 
in question was either immoral or impossible to be 
performed; and the fact that our laws do not pre- 
scribe bauishment from the State, or transportation 
for life or for a period of years, as the punishment for 
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any offense, cannot have the effect of making the con- 
dition imposed in this case illegal. There is no law, 
go far as we are informed, which forbids the executive 
from annexiog, as a condition of a pardon granted by 
him, a provision that the offender shall leave the State 
and never retarn, and in the absence of any such law, 
we do not see how the condition upon which the 
pardon was granted in this case can be regarded as 
So far from there being any law forbidding 
the imposition of such a condition as was annexed to 
the pardon granted in this case, we find that its le- 
gality has been frequently recognized in this State. 
State v. Fuller, 1 McCord, 178; State v. Smith, 1 Bailey, 
983. Again in State v. Addington, 2 id. 516; State v. 
Chancellor, 1 Strob. 347. S. C. Sup. Ct., Jan. 7, 1890. 
State v. Barnes. Opinion by McIver, J. 


SLANDER—CHASTITY—EVIDENCE. — A woman who 
has had illicit intercourse with a man, but has since 
repented aud become virtuous, is an “ innocent 
woman” within the Code of North Carolina, section 
1113, which provides that any person who shall at- 
tempt, ina wanton and malicious manner, to destroy 
the reputation of an innocent woman, by words 
amounting to a charge of incontinency, shall be guilty 
ofamisdemeanor. We think the more accurate and 
just definition of the words ‘‘innocent women”’ is 
that given by Ashe, J., in State v. Aldridge, 86 N. C. 
690, in which he defines the meaning to be ‘chaste 
and virtuous woman.” If the evidence is sufficient to 
satisfy the jury beyond a reasonable doubt that at the 
time the words were spoken, and at the time of the 
trial, the prosecutrix was a chaste, virtuous woman, 
exemplary as to virtue in life and conduct, and that 
the defendant, in a wanton and malicious manner, by 
false charges of incontinency, endeavored to destroy 
her reputation, she is entitled to the protection in- 
tended to be given by this law. Evidence offered to 
showaslip from virtue at some former period by a 
woman who has since been altogether exemplary 
would be competent as tending to shake the testimony 
of her subsequent good character. In State v. Davis, 
9 N. C. 764, the court affirmed, for the first time, a 
charge of the judge below, in which he defined an 
“innocent woman ”’ as one ‘‘ who has never had actual 
illicit sexual intercourse with any man.” In doing so 
the court intimates strongly that this rule was too 
stringent for the prosecutrix, but says ‘‘the defend- 
ant has no cause to complain ” —that is, that while a 
woman who has never had illicit sexual intercourse 
with any man is an innocent woman, still one who has 
had such intercourse, but who has repented thereof, 
and has become exemplary, chaste and virtuous, might 
also be an ‘innocent woman ’’ within the meaning of 
the statute. The definition of an ** innocent woman " 
given in State v. Davis, has been approved since in 
State v. Brown, 100 N. C. 519, and State v. Hinson, 103 
id. 374, but in both instances the objection to that 
definition came from the defendant. All these cases 
therefore are simply authority that no conduct less 
than actual illicit sexual intercourse will deprive a 
Woman of being an ‘‘innocent woman’”’ within the 
Meaning of the statute. Equally with State v. Davis 
do the two supporting cases leave open the question 
whether a woman who falls short of the rule by hav- 
ing at some time had such intercourse, but who has 
Row come within the definition of an ‘innocent 
woman,”’ laid down in State v. Aldridge, supra, ¢. e., a 
“chaste and virtuous woman,” is entitled to the pro- 
tection of law against attempts to destroy her reputa- 
tion by false imputations of unchastity, wantonly and 
Maliciously made. We assent to the strong intimation 

nin State v. Davis, supra, and do not think it was 
Meant to exclude from the protection of the law every 
Woman who has at some time of her life made a slip 
in her virtue. Every man in the course of his life must 





bave had instances brought to his knowledge of unfor- 
tunate females who have at some period in their lives 
been led from the path of virtue by the wiles of a se- 
ducer, who have afterward reformed, and by a course 
of exemplary conduct established for themselves a 
character for chastity above all reproach. Shall it be 
said that these unfortunates are not to be allowed a 
locus penitentie, and are to be subject forever to the 
vile tongue of the maligner and slanderer? His honor's 
charge in this case presents this point for decision for 
the first time. As given, it was not in conflict with 
any precedent in this court, and we think he was cor- 
rect in instructing the jury thatif the prosecutrix had 
been a virtuous woman since the illicit intercourse, 
prior to her marriage with one who has since be- 
come her husband, she was an “innocent woman” 
within the purview of the statute. and not subject to 
have her peace and reputation destroyed with im- 
punity by false charges, if wantonly and maliciously 
made, of present unchastity. N.C. Sup. Ct., Jan. 14, 
1890. State v. Grigg. Opinion by Clark, J. 


SUNDAY—RIDING FOR EXERCISE.—Riding upon Sun- 
day for exercise, and for no other purpose, is not a vio- 
lation of the statute in relation to the observation of 
the Lord’sday. In O'Connell v. Lewiston, 65 Me. 34, 
and Davidson v. Portland, 69 id. 116, it was held that 
walking out in the open air upon the Sabbath for ex- 
ercise is not a violation of the statute. In other juris- 
dictions, also, it has been held not to be unlawful to ride 
to a funeral (Horne v. Meakin, 115 Mass. 326) ; walking to 
prepare medicine for a sick child (Gorman v. Lowell, 
117 id. 65); riding to visit « sick sister (Cronan v. Bos- 
ton, 136 id. 384); travelling to visit a sick friend (Doyle 
v. Railroad Co., 118 id. 195); a servant riding to pre- 
pare needful food for her employer (King v. Savage, 
121 id. 303); a father riding to visit his two boys (Mc- 
Clary v. Lowell, 44 Vt. 116); walking for exercise (Ham- 
ilton v. Bosto, 14 Allen, 475); and walking partly for 
exercise and partly to make a social call (Barker v. 
Worcester, 139 Mass. 74’. The statute was never in- 
tended as an arbitrary interference with the comfort 
and conduct of individuals, when necessary to the pro- 
motion of health, in walking or riding in the open air 
for exercise. The prohibition is against unnecessary 
walking or riding. Asa general rule, the jury, under 
prorer instructions from the conrt, must determine 
this question from the circumstances presented to 
them. Me. Sup. Jud. Ct., Dec. 28, 1889. Sullivan v. 
Maine Cent. R. Co. Opinion by Foster, J. 


SUNDAY TRAVELLING.—The plaintiff, a passenger on 
the defendant's railway train, received an injury in 
leaving the depot grounds at the place of her destina- 
tion, through the defendant’s negligence. In a suit 
to recover damages for this injury, held, that the fact 
that the plaintiff was travelling on Sunday, in violation 
of the act concerning vice and immorality (Revision, 
1227), did not preclude her from maintaining the ac- 
tion. In Massachusetts, Maine and Vermont it has 
been held adversely to the legal proposition adopted 
by the trial judge. In the Federal courts, and in the 
courts of other sister States, the decisions have been 
in accordance with the ruling of the trial judge. A 
contract to carry made on Sunday or to be performed 
on Sunday, is by force of the statute illegal and 
void. No action could be maintained for the breach 
of such acontract, nor for services performed under 
it, where the right of action rests exclusively upon a 
contract, express or implied. Reeves v. Butcher, 31 
N. J. Law, 224. It is also clear that a plaintiff will fail 
where, to make a cause of action, he is compelled to 
rely upon an illegal contract. But the duty of persons 
engaged in these public employments to safely and se- 
curely carry is independent of contract. It is a duty 
imposed by law from considerations of public policy, 
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and arises from the fact that persons or property are 
received in the course of the business of such employ- 
ments. Marshall v. Railroad Co., 11 C. B. 655; Martin 
v. Railroad Co., L. R., 3 Exch. 9; Gladwell v. Steggall, 
5 Bing. N. C. 733; Pippin v. Sheppard, 11 Price, 400; 
Carrol] v. Railroad Co.,58 N. Y. 126. In Austin v. 
Railroad Co., L. R., 2 Q. B. Div. 442, asuit was brought 
against a railroad company by a child three years and 
two months old. The plaintiff's mother, carrying the 
plaintiff in her arms, took a ticket for herself, but not 
for the child, fur passage on the defendant’s railway. 
In the course of the journey an accident happened 
and the plaintiff's leg was broken. In a suit for this 
injury the defendants contended that they were under 
no contract with the plaintiff, and that they carried 
the plaintiff without any hire or fare paid for carrying 
him. The action was held to be maintainable. Black- 
burn, J., said that “the right which a passenger by 
railway has to be carried safely does not depend on his 
having made acontract, but the fact of his being a 
passenger casts a duty on the company to carry him 
safely.” The English cases to this effect are cited and 
commented on in Foulkes v. Railroad Co., 5 C. P. Div. 
157-169. The rule may be considered as settled that a 
railroad company, having accepted a passenger, is 
under an obligation to take due and reasonable care 
for his safety, and that that obligation arises by impli- 
cation of law, independent of contract. To give the 
plaintiff a standing in court to sue for the injury, she 
has no need of the aid of a contract which was illegal. 
Nor was the plaintiff's violation of the Sunday law, in 
a legal sense, the cause of herinjury. It was only the 
occasion for an injury by the defendant’s wrongful 
act, and hence her wrong-doing did not contribute to 
the injury in such a sense as to deprive her of her right 
of action. It was merely a condition, and not a con- 
tributory cause, of the injury. Thus in White v. Lang, 
128 Mass. 598, it was held that if a person, while unlaw- 
fully travelling on Sunday, is injured by the assault of 
a dog, the act of travelling was not a contributory 
cause of the injury, and that he could, notwithstand- 
ing his own violation of the law, maintain his action 
against the owner of the dog. In sustaining the suit, 
the court said: “If a person who is at the time acting 
in violation of law receives an injury caused by the 
wrongful or negligent act of another, he may recover 
therefor if his own illegal act was merely a condition, 
and not a contributory cause, of the injury. * * * 
It is true, that if he were not travelling, he would not 
have received the injury; but the act of travelling isa 
condition and not a contributory cause, of the injury.” 
N. J. Ct. Err. & App., Feb. 20, 1890. Delaware, L.. & 
W. R. Co. v. Trautwein. Opinion by Depue, J. 


TORT—ABATEMENT—DiATH OF PARTY—HUSBAND 
AND WIFE.—A suit for a tort, begun against a husband 
and wife, may proceed against the wife alone, if her 
husband dies during its pendency. We chink it is set- 
tled by the preponderance of authority that at com- 
mon law an action against two in tort, as in trespass, 
ejectment, trover, conspiracy and the like, is not 
abated by che death of one of them, but may be prose- 
cuted against the survivor, each being answerable in 
solido for the wrong. 1 Com. Dig. 125; Spenser vy. Earl 
of Rutland, Yel. 209; Hill v. Tempest, Cro. Eliz. 145; 
Bennion v. Watson, id. 625; Rigley v. Lee, Cro. Juc. 
356; Sumner v. Tileston, 4 Pick. 308; Hendrickson v. 
Herbert, 38 N. J. Law, 296; King v. Bell, 13 Neb. 409; 
Treat v. Dwinel, 59 Me. 341. We see no reason why the 
rule should not apply when the two are husband and 
wife. It is true that where husband and wife join in 
committing a tort the presumption is that she acts un- 
der marital coercion; but this presumption is prima 
facie only, and may be rebutted by proof that she acted 
of her own free will. Cooley Torts, 115, 116; Simmons 
v. Brown, 5 R. I. 299; Marshall v. Oakes, 51 Me. 308; 








Handy v. Foley, 121 Mass. 258; Cassin v. Delany, 8835 
Y.178. It is also true that a married woman cannes 
be sued separately from her husband for a tort com 
mitted by them jointly, so long as she is under pres 
erture; but this is not because the tort is joint, but be. 
cause the law requires the joinder by reason of the 
coverture. There is nothing to prevent her being sued 
alone for such a tort after her husband dies, the same 
as if she were originally discovert; and, this being so, 
We see no reason why a suit for such tort, begun 
against her and her husband, should not proceed 
against her alone, if her husband dies during its pen- 
dency. And so the law has been laid down. In Rig. 
ley v. Lee, Cro. Jac. 356, the action was ejectment 
against husband and wife. The husband died after 
verdict; and the question was whether the action 
should abate or stand against the wife. The court de. 
cided that because it was in the nature of an action of 


trespass, and the wife was charged for her own fault,. 


the judgment should be entered against her alone. It 
was suggested at the bar that the tort was really com- 
mitted by the wife alone, the husband being joined in 
the action for conformity. The declaration does not 
show this; but, if it did, we think the ruling of the 
court below would nevertheless have been erroneous. 
Cooley Torts, 115; Capel v. Powell, 17 C. B. (N.S.) 74; 
Fatill v. Fort, 2 Dana, 237; Douge v. Pearce, 13 Als. 
127, 129. R. I. Sup. Ct., Nov. 2, 1889. Baker v. Braslin. 
Opinion by Durfee, C. J. 
—_———_~>—___—_. 


NOTES. 


) OST people, we fancy, have rather a hazy notion as 

to the limit to the number of impressions which 
are printed from a plate and honored with the title of 
‘‘artist’s proofs.” ‘To judge by the evidence in a case 
heard before his honor Judge Bayley in the Westmin- 
ster County Court on the 23d inst., this limit is capable 
of rather astonishing extension. The plaintiffs in the 
case in question were the well-known picture dealers, 
Messrs. Tooth & Son of the Haymarket, and they 
claimed the sum of eight guineas from Mr. Muir, a ce- 
ment merchant, of Fenchurch street, as the price of an 
artist’s proof of Sir John Millais’ celebrated picture 
“Bubbles.” The plaintiffs had paid Sir John Millais 
2,000 guineas for the picture and copyright. In 1887 
the defendant visited the plaintiff's gallery and agreed 
to purchase a proof copy of the picture for eight guin- 
eas, and signed a book to that effect. Five hundred 
artist’s proofs were printed at eight guineas, and five 
hundred letter proofs at two guineas. The proof was 
delivered to the defendant, but he subsequently re- 
turned it. In giving evidence the defendant said that 
he was informed on signing the book that the picture 
was entirely in the hands of the plaintiffs, and that 
only a few copies would be printed, but he shortly af- 
terward discovered that they had printed a thousand 
impressions, and that the picture had been reproduced 
asan advertisement and placarded everywhere, and 
the value of the picture had been thus destroyed. He 
also expressed his opinion that a picture of which there 
were nine hundred and ninety-nine fac-similies could 
not be called an artist’s proof. Mr. Fagan, the print 
keeper of the British Museum, said that, in his opin- 
ion, no copy after the first nine or ten was entitled to 
be called an artist’s proof, and that to sell five hundred 
copies as artist’s proofs was unfair trading. In the 
opinion of another witness, Mr. Stevens, an art critic, 
two hundred and fifty was the utmost limit to the 
number of impressions which could be termed artist’s 
proofs. The plaintiffs urged that they were obliged to 
print a large number in order to recoup themselves, 
the engraving having cost £500. The County Court 
judge however decided that the engraving could not 
be called an artist’s proof if there were a thousand im- 
pressions, and gave judgment for the defendant with 
costs. There is no doubt, as was revealed in the evi- 
dence, that an astonishing number of proofs, some- 
times as many as two or three thousand, are frequently 
issued by dealers, and that the practice is a growilg 
one, which it is to be hoped this decision will help to 
check.—London Law Times. 
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CURRENT TOPICS. 


R. SYDNEY G. FISHER has published a sug- 
| gestive essay on “ The Cause of the Increase of 
Divorce.” He attributes the increase to the mod- 
ern disbelief in the ‘t Middle-age idea of the indis- 
sulubility of marriage,” which was exclusively the 
idea of the church and of ecclesiastics. He traces 
the development of this opposition with a good deal 
of learning, and shows that the clerical notion in 
practice was fraught with a vast amount of inde- 
cency and licentiousness and sexual infidelity. It 
is not difficult to coincide with Mr. Fisher’s theory, 
for after all, it amounts simply to this: people get 
divorces now more frequently than formerly because 
they want them. But there is one point made by 
Mr. Fisher which is very striking. We have been 
accustomed to say that divorces have increased be- 
cause the divorce laws have become lax. Mr. 
Fisher says not so. He says that legislation has had 
little to do with it; that people have simply taken 
advantage of the old laws. He observes: 

“One of the most remarkable facts about the pres- 
ent increase of divorces is that the increase is due, not 
so much to more liberal luws, as to the willingness of 
peuple to take advantage of the laws. Of course very 
liberal laws will, to a certain extent, increase divorces 
by encouraging the separation of light-minded people 
who would not otherwise attemptit. But there is no 
doubt of the fact, that thirty years ago, when there 
were comparatively few divorces, there were neverthe- 
less plenty of laws allowing divorce for all sorts of 
causes. Thus in Pennsylvania divorces have been al- 
lowed for adultery, desertion, cruelty and indignities 
to the person ever sivce the year 1815, and yet very 
few people took advantage of these laws until within 
the last ten or fifteen years. The number of divorces 
in Pennsylvania is now enormous; but nearly every 
one of them could have been obtained with equal ease 
seventy years ago, when the law was practically as lib- 
eral as itis now. In the government statistics there is 
an interesting chapter, in which the laws of all the 
States and Territories are considered, and in only nine 
out of the forty-five can it be discovered that legisla- 
tion has had any effect on the number of divorces. In 
five of the nine — Maine, Vermont, Connecticut, Utah 
and Delaware — the laws appear to have had some ef- 
fect iu lessening the number of divorces. In the other 
four divorces have increased apparently as the result 
of more liberal laws, and yet in several instances the 
effect of the laws is so slight as hardly to be worth men- 
tioning. But in the remaining thirty-six States and 
Territories divorces have steadily increased for the 
last twenty years more rapidly than the population, 
and without any apparent assistance from new laws. 
Thus Illinois had 1,071 divorces in 1867, and 2,606 in 
1886, and yet in the meantime there had been no change 
in the law which would account for the increase. 
About three-quarters of all the divorces now obtained 
in the United States are for adultery, desertion and 
Cruelty. Desertion gives 38 per cent, adultery 20 per 
cent, and crulty 16 per cent, making 74 per cent in all. 

t these three causes had been on the statute books 

Most of our States for many years before the great 

in divorces began.” 


Vou. 41—No. 28. 





Mr. Fisher also argues that it has not yet been 
demonstrated that easy divorce is evil. But on this 
point we shall disagree with him. It seems to us a 
self-evident proposition that 328,000 divorces in 
this country in the last twenty years is an evil. 
Divorce in itself is not wrong, but casy and common 
divorce must inevitably be an evil. But it is worth 
while to listen to Mr. Fisher on this point. He says: 


“Ten or twelve years ago the cause of the in- 
crease of divorce was without hesitation ascribed 
to human wickedness. Divorces, it was said, were 
asked for because people were bad; the existence of 
divorces was a sign of moral decay, and the Roman 
Empire was cited. But within the last two or three 
years this view of the subject has to a great extent 
passed away. We have been driven from it by facts 
and statistics. It has been discovered that the major- 
ity of people who apply for divorces are by no means 
degraded or corrupt; that they lived moral lives before 
the divorce, and that they lived moral lives afterward. 
Many of them remarry. Most of them are women; 
that is to say, the statistics show that of all the 
divorces in the United States within the last twenty 
years 65.8 per ceut were granted to wives, and certainly 
there are no signs of general immorality among Ameri- 
can women. Their standard of morals is usually be- 
lieved to be very high, higher indeed than in most 
other countries of the world. People of distinguished 
reputation and unimpeachable integrity have come out 
in favor of divorce, and of remarriage after divorce. 
Many people who once vehemently opposed divorce 
are now in doubt,and hardly know what tothink. The 
Rev. Dr. Dike, who has given the subject more earnest 
attention than perhaps any other man in the country, 
says he is opposed to calling a convention or taking 
decided action until we have made a more careful inves- 
tigation of the facts. The convention of the Episcopal 
Church, held a few mouths ago in New York, was 
urged to deal with the question, but refused on the 
ground that no pathway through difficulty could be 
seen. They would wait, they said, for more light. In 
other words, ten years ago divorce was denounced as 
a disgraceful evil about which no decent man could 
have a doubt. To-day the same people who denounced 
it are withholding their judgment and collecting sta- 
tistics. The increase of divorce is not confined to the 
United States, but spreads itself over Europe. * * * 
The fact that among the applicants for divorce the 
women far outnumber the men is, I think, uot with- 
out significance. We are apt to forget what a change 
has taken place in the position of women. The agita- 
tion about women’s rights has had its ridiculous side, 
but it has accomplished actual and serious results, and 
I think we see some of them in the increase of divorce. 
As some one bluntly said, women will not put up with 
what they once would. * * * If weintend to stop 
divorce we must invent newarguments. * * * We 
must show by actual proof that divorce is an evil in its 
practical results. The statistician must take the place 
of the priest. Probably all that we shall be able to 
show will be that certain causes of divorce are evil in 
their results.”’ 


Exactly so. These ‘‘ certain causes” are the 
twenty or thirty trivial and insufficient causes for 
which the great mass of the divorces are granted, 
and the existence of sufficient causes to an insuffi- 
cient extent. 


In a report by Rev. Mr. Dike on this subject we 
find some significant statements. For example, that 
the increase of divorce has been remarkable in the 
South. That nearly the same rate of increase has been 
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found in Europe and in Canada as in the United 
States. (But we think he is in error about Canada.) 
That the divorces, 328,000 in number, represent 
probably 484,000 applications. That divorces are 
becoming much more common among long-married 
couples. But most significant of all, and most as- 
tonishing, is his demonstration that comparatively 
few divorces are granted except where the mar- 
riages were celebrated. This is a staggering blow 
to the universally accepted belief in emigration for 
the sake of divorce. Mr. Dike says: 

“The migration of those divorced from one State or 
Territory to another, between the time of the mar- 
riage and that of the divorce, is set forth in the report 
for each State ina very interesting wanner, and also 
for the separate counties in the unpublished working 
tables made in preparing the printed volume. The re- 
port shows that out of the total number of divorces in 
the United States in the period 1867-1886 the place of 
marriage in 31,389 instances was unkuown. Over one- 
fourth in this list of the unknown is supplied by a sin- 
gle State, in which the place of marriage is rarely 
given in the applications for divorce. The marriage of 
only 7,739 couples divorced took place in a foreign 
country. Of the remaining 289,546 couples 231,867, or 
80.1 per cent, were married in the very State where 
they were divorced, leavii.g 19.9 per cent as the frac- 
tion that migrated from the place of marriage to an- 
other State before obtai ing divorce. The movement 
of the native population from the State of its birth- 
place was found in the census years 1870 and 1880 to be 
23.2 and 22.1 per cent, respectively; * * 80.1 per 
cent of all the divorced couples who bad been married 
anywhere in the United States, and whose place of 
marriage was given in the files of the courts, were 
divorced in the State in which their marriage had oc- 
curred. ‘This leaves only 19.9 per cent to cover two 
classes: First, there are those who moved to make per- 
manent homes in another State after marriage with- 
out thought of divorce. The interval between mar- 
riage and divorce we have found to average for the 
period and country as a whole 9.17 years. Secondly, 
we find in the remaining part of this 19.9 per cent those 
who purposely sought divorce in another State than 
that of their Jegal residence. How large this last is 
cannot now be known. [ think it as likely to fall below 
10 per cent as to rise above it.” 


It is evident that we have not yet got to the bot- 
tom of this question, and that we may well hesitate 
before we ascribe such a remarkable and general 
movement entirely to the devil. 


The sympathies of the keeper of our legal men- 
agerie are aroused by the report of a recent action 
brought in New Jersey by a lady against a tenant to 
whom she had rented a furnished house, with stable 
and horses, on the condition, among others, that he 
should take good care of her pet monkey. She 
alleges that he neglected and injured the property, 
and especially that he proved unfaithful to the mon- 
key trust, in consequence of which the beloved ani- 
mal died. In view of the scientific theory of the 
possibilities of monkeys, this is a serious charge. 


The Green Bag for May contains an excellent por- 
trait and a very interesting biographical sketch of 
Jerry Black. He was the greatest man who has 
been so commonly and familiarly nicknamed in legal 





history. It reminds us ef Mrs. Webster calling her 
husband ‘‘ Dan.” It is a pity thet he was so preju- 
diced against the Puritans. This country owes 
them a great deal more than to the Cavaliers, and 
Jerry had much more of the characteristic Virtues 
of the former than of the characteristic vices of the 
latter. His rhetoric however was occasionally a lit- 
tle long-haired and extravagant. Judge Seymour 
D. Thompson contributes a paper on “The Re. 
porter’s Head Note,” in which he criticises Mp. 
Freeman's long head-notes, very justly, it seems to 
us, but we are surprised that he has nothing to say 
of those in the Maryland Reports. Mr. Freeman's 
reason for his diffuse head-notes, that the judges 
and the bar like them, is a very poor one. They 
should be taught better. 


The Judicial Commission assembled at the Capi- 
tol on Tuesday last: As appointed originally it 
consisted of the following persons: 

First Judicial District — Joseph H. Choate, William 
B. Hornblower, James C. Carter, W. Bourke Cockran, 
Daniel G. Rollins, George Hoadly, Elliott F. Shepard 
and Frederick R. Coudert, all of New York. 

Second — George G. Reynolds, of Brooklyn; Thomas 
E. Pearsall, of Brooklyn; Odle Close, of Croton Falls; 
Calvin Frost, of Peekskill; Lewis KE. Carr, of Port Jer- 
vis, and Homer A. Nelson, of Poughkeepsie. 

Third — Francis H. Woods, of Albany; Timothy F. 
Bush, of Monticello; Martin I. Townsend, of Troy, 
and J. Newton Fiero, of Kingston. 

Fourth — 8. Alonzo Kellogg, of Plattsburgh; Arte- 
mas B. Waldo, of Port Henry; Leslie W. Russell, of 
Canton, and James W. Whitman, of Sandy Hill. 

Fifth — Warner Miller, of Herkimer; Daniel G. 
Griffin, of Watertown; Maurice L. Wright, of Mexico, 
and Charles D. Adams, of Utica. 

Sixth — Francis R. Gilbert, of Stamford; Douglass 
Boardman, of Ithaca; Albert ©. Tennant, of Coopers- 
town, and Gabriel L. Smith, of Elmira. 

Seventh — George F. Danforth, of Rochester; 
Thomas Raines, of Rochester; James G. Smith, of 
Canandaigua, and Michael A. Leary, of Penn Yan. 

EKighth —Hamilton Ward, of Belmont; Wilson S. 
Bissell, of Buffalo; George Barker, of Fredonia, and 
William C. Greene, of Lockport. 

Owing to the inability of Messrs, Warner Miller 
and George Hoadly to attend, Franklin Bartlett, of 
New York, and Louis Marshall, of Syracuse, were 
substituted. Judge Danforth was appointed per- 
manent chairman. It was resolved, after a good 
deal of debate, that the discussions should not be 
officially published. I[t was feared that the appro 
priation for expenses would not suffice. There was 
also a great deal of difference on the question of 
time of adjournment. The oldest and one of the 
most distinguished members told us confidentially 
that it reminded him of the young woman who 
wrote a poem about the season in which she would 
prefer to die. She would not die in spring for cer- 
tain reasons; she objected to summer on some other 
accounts; autumn was not agreeable for sundry 
other considerations; and when it came to winter 
she found and her friends feared that she was not 
willing to die at all. But the commission got itself 
adjourned finally to August 5, having appointed s 
committee to look up statistics and furnish a founda- 
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tion for action. Col. Shepard moved a resolution to 
consolidate the courts in New York, and te have 
three surrogates there. Five committees were also 
appointed to report respectively concerning the 
Court of Appeals, the Supreme Court, the superior 
city courts, county and surroge.:e courts and miscel- 
Janeous matters. 
iret Saige heen 


NOT@ZS OF CASES. 

N Commonweclth v. Gardner, Pennsylvania Su- 
| preme Conit, March 17, 1890, it was held that 
under act of Pennsylvania, April 17, 1846, section 1, 
forbidding the sale of goods and wares by any per- 
son as a hawker or peddler, it is immaterial that the 
seller is merely an agent working on salary. The 
court said: ‘‘The defendants were employed at a 
salary, by a manufacturing company in Rhode Is- 
land, to sell an article of merchandise called ‘ soap- 
ine’ They came into the county of Schuylkill in 
the regular course of their employment, and, as they 
say in the history of the case in their paper book, 
‘were in the county temporarily, for the purpose of 
selling this article, as the agents of the manufact- 
urers,, When they had completed their canvass of 
the county of Schuylkill, they would, if continuing 
in the employment of the manufacturers, move on 
to another county, and subject its citizens to the 
same system of house to house visitation and per- 
sonal solicitation. By the act of 17th April, 1846, 
section 1, the sale of foreign or domestic goods, 
wares and merchandise in the county of Schuylkill, 
by any person or persons, as a hawker or ‘peddler, is 
forbidden. The defendants were arrested under 
this act while engaged in selling ‘soapine’ from 
house to house in Mahanoy City, and indicted. On 
the trial the jury rendered a special verdict finding 
the defendants guilty of selling soapine from door 
to door, as the agents of the manufacturers, at a 
salary, with no personal interest in the goods or 
their proceeds, and submitted these facts to the 
judgment of the court. The theory of the defend- 
ants appears to have been that the manner in which 
their sales were made was of no consequence, if 
they did not own the articles sold, but acted as the 
agents of the owners. But it is the manner of sale 
that makes a peddler. Webster defines a peddler 
as ‘one that carries about small commodities on his 
back, or in a cart or wagon, and sells them.’ In the 
Law Dictionary of Rapalje and Lawrence the word 
is defined thus: ‘Peddler: A person who carries 
goods from place to place for sale.’ Whether the 
goods are the property of him by whom they are 
carried and offered for sale, or of another, who em- 
Ploys the seller, is of no possible consequence. The 
business of the itinerant vendor is the same in 
either case, and so is the inconvenience and annoy- 
ance he inflicts on others. The merchant or store- 
keeper is a resident, has a fixed place of business, 
where his goods are shown to those who come in 
search of what they need; where he can be reached 
by process and compelled to make good his guar- 
anty of the quality of his wares. The peddler is a 





transient, with no fixed place of business, who seeks 
customers by invading their homes, and makes sales 
by persuading people to try what they do not need, 
and who, by the time he is wanted to answer for 
his representations and engagements, is out of sight 
and out of reach of process. It is this matter of 
tracking a laboring man or woman into the home, 
and laying siege to him or her by an unscrupulous 
and self-possessed stranger, who is after money, and 
has no delicate scruples about the manner in which 
he gets it, that has made the peddler a dread in the 
country and in the villages, and has led the law- 
makers in this and other States to put the business 
under strict regulations, when it is not wholly for- 
bidden. In this case the jury found that the de- 
fendants were doing that which exactly fills the defi- 
nition of peddling: that is, carrying about from 
house to house small packages of goods and offering 
them for sale.” Sce Browne’s “Common Words and 
Phrases,” ‘‘Peddler.” 


In Emmons v. City of Lewistown, Illinois Supreme 
Court, March 31, 1890, it was held that under a 
statute which authorizes city common councils to 
license, regulate and prohibit hawkers and peddlers, 
a city has no authority to require book canvassers, 
who solicit subscriptions for books for future de- 
livery, to obtain licenses, since such canvassers are 
neither hawkers nor peddlers. The court said: ‘‘It 
is to be observed that neither the ordinance nor 
statute attempts to define who shall be deemed 
‘hawkers’ or ‘ peddlers,’ and we are therefore to 
determine from authority whether appellant falls 
within these designations. We said in City of 
Chicago v. Bartee, 100 Ill. 61, that the term ‘ped- 
dler,’ as used in this statute, was to be taken in its 
general and unrestricted sense, and embraced all 
persons engaged in going through the city from 
house to house, and selling commodities —in that 
case, selling milk. Abbott’s Law Dictionary defines 
a ‘hawker’ to be ‘a person who practices carrying 
merchandise about from place to place for sale, as 
opposed to one who sells at an established shop. It 
is equivalent to ‘ peddler,’’ the term now more com- 
monly employed. The same author quotes from 
the case of Com. v. Ober, 12 Cush. 493, as follows: 
‘It is not, perhaps, essential to the idea, but it is 
generally understood from the word, that a hawker 
is ‘one who not only carries goods for sale, but 
seeks for purchasers, either by outcry, which some 
lexicographers concede as intimated by the deriva- 
tion of the word, or by attracting notice and atten- 
tion to them, as goods for sale, by an actual exhibi- 
tion or exposure of them, by placards or labels, or 
by a conventional signal, like the sound of a horn 
for the sale of fish. Tomlin says: ‘ Hawkers, ped- 
dlers, and petty chapmen’ are ‘persons travelling 
from town to town with goods and merchandise.’ 
Bouvier defines ‘peddlers:’ ‘Peddlers: Persons 
who travel about the country with merchandise for 
the purpose of selling.” Webster’s definition is: ‘A 
travelling trader; one who carries about small com- 
modities on his back, or in a cart or wagon, and 
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sells them.’ This list of definitions might be ex- 
tended almost indefinitely, but enough has been 
given to show both the legal and popular meaning 
of the words ‘hawker’ and ‘ peddler.’ It has never 
been understood, either by the profession or the 
people, that one who is ordinarily styled a ‘drum- 
mer,’ that is, one who sells to retail dealers or others 
by sample, is either a hawker or a peddler; and the 
same is true in respect of persons who canvass, tak- 
ing orders for the future delivery of books and 
periodicals or other publications,” 


In tna Ins. Co. v. Deming, Indiana Supreme 
Court, April 1, 1890, it was held that in respect to 
a condition in a life insurance policy avoiding it 
if the assured ‘‘shall become so far intemperate as 
to impair his health seriously and permanently or 
induce delirium tremens,” an instruction defining 
the term “delirium tremens” to signify ‘‘ that dis- 
eased condition of the brain said to be produced by 
the excessive and prolonged use of spirituous 
liquors,” is as favorable to the insurance company 
as it has a right to expect. The court said: ‘ We 
are unable to discover any infirmity in this instruc- 
tion, at least of which the appellant can complain, 
The phrase ‘ delirium tremens’ has an ordinary and 
accepted meaning, as recognized by all lexicons of 
the English language, and is in common use by Eng- 
lish speaking people. Its use is not confined and 
limited to the medical profession. There is nothing 
in the policy to indicate that the said phrase was em- 
ployed in the technical sense. We must therefore go 
to the dictionaries of the English language to find a 
definition. Worcester’s definition is as follows: ‘A 
disease of the brain characterized by frightful 
dreams and visions, and resulting from the exces- 
sive and protracted use of spirituous liquors.’ 
Webster’s definition is as follows: ‘A violent delir- 
ium induced by the excessive and prolonged use 
of intoxicating liquors.’ The Century Dictionary 
gives the following definition: ‘A disorder of the 
brain arising from inordinate and protracted use of 
ardent spirits, and therefore almost peculiar to 
drunkards. The delirium is a constant symptom, 
but the tremor is not always conspicuously present. 
It is, properly, a disease of the nervous system.’ 
Stormouth’s English Dictionary gives the following 
definition: ‘A temporary insanity or madness, ac- 
companied with a tremulous condition of the body 
or limbs, generally caused by habitual drunkenness,’ 
The definition as given in the instruction is more 
favorable to the appellant than that given in either 
of the lexicons named.” 


In Kent v. State, Georgia Supreme Court, Febru- 
ary 24, 1890, Bleckley, C. J., said: “‘ The case makes 
but one legal question, and that is whether the 
breaking was such as to constitute the element of 
breaking in the offense of burglary. We think it 
was. The door was locked in the night-time, but 
only bolted in the day-time. It was bolted in this 
instance. The fastening was such as was usual at 
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that hour. The hour, being between four and five 
o'clock in the morning, was so early as to afford no 
invitation to the general public to enter. There was 
no consent by the owner to an entry at such an hour 
by the public, or by any persons except those who, 
by reason of being employees, or for some other rea- 
son, had business in the factory The employees had 
not yet arrived, nor had the day's business begun, 
The door was not open even to the honest public; 
and certainly it was closed as against visitors who 
came to commit crime, and for no other purpose, 
We think a bolt ought to be considered as some- 
thing relied on as a security against intrusion, ac. 
cording to State v. Boon, 13 Ired. 244, and that the 
turning of a bolt should be considered as a break- 
ing, by violating the security designed to exclude, 
according to State v. Newhegin, 25 Me. 500, where a 
thief enters at such an hour for the sole purpose of 
committing a larceny. Had the accused made an 
entry on some other business, and while in the house 
had committed a larceny, the offense would not 
have been burglary, but only larceny from the house, 
But an entry, by turning a bolt, not made for the 
purpose of lawful business, nor within business 
hours, is an entry by breaking. That the opening 
of a door secured by a bolt only will constitute 
breaking, see 2 East P. C. 487; Rose. Crim. Ev. 
347; Bish. St. Cr., § 312; 2 Whart. Crim. Law, § 
1532. The indictment was founded on section 4386 
of the Code, which declares that ‘burglary is the 
breaking and entering into the dwelling, mansion, 
or store-house, or other place of business of another, 
where valuable goods, wares, produce or any other 
article of ‘value, are contained or stored, with in- 
tent to commit a felony or larceny.’ ” 


CONSTITUTIONAL LAW — SCHOOLS — BIBLE 
READING — SECTARIAN INSTRUCTION - 
SUPPORT OF RELIGION. 


WISCONSIN SUPREME COURT, MARCH 18, 18%. 


STATE, EX REL. WEtIsS, ¥. DistRIcT BOARD OF SCHOOL 
District No. 8 oF THE CrTry OF EDGERTON. 


The ‘sectarian instruction” prohibited in the common 
schools by the Constitution of Wisconsin, article 10, sec- 
tion 3, is instruction in the doctrines held by one or other 
of the various religious sects, and not by the rest; and 
hence the reading of the Bible in such schools comes within 
this prohibition. : 

The practice of reading the Bible in such schools can receive 
no sanction from the fact that pupils are not compelled to 
remain in the school while it is being read. 

The reading of the Bible is an act of worship, as that term is 
used in the Constitution; and hence the tax payers of any 
district who are compelled to contribute to the erection 
and support of common schools have the right to object 
to the reading of the Bible therein, under the Constitution 
of Wisconsin, article 1, section 18, clause 2, declaring that 
‘no man shall be compelled to * * * erect or support 
any place of worship.” 

As the reading of the Bible at stated times in a — 
school is religious instruction, the money drawn frome 
State treasury for the support of such school is ‘for o 
benefit of a religious seminary,” within the meaning 


the Constitution of Wisconsin, article 1, section 18, ~~ 


4, prohibiting such an appropriation of the funds of 
State. 
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mond, for appellants. 
A. A. Jackson and J. P. Towne, for respondent. 


Lyon, J. The petitioners are residents and tax pay- 
ers of the city of Edgerton, and their children are pu- 
pils in the public schools of that city. They allege in 
their petition that certain of the teachers, employed by 
the district board having charge of such schools, read 
daily to the pupils therein, during schcol hours, cer- 
tain portions of King James version of the Bible, se- 
lected by the teachers; and that the petitioners have 
requested the district board to require the teachers to 
discontinue such practice, but the board refuses to do 
go. The petitioners further allege that such practice is 
aviolation of certain provisions of the Constitution of 
this State, hereinafter more particularly mentioned, 
and pray that a writ of mandamus may issue from the 
Circuit Court to the school board commanding such 
board to cause the teachers to discontinue the practice 
and exercises complained of. Upon the filing of such 
petition in the Circuit Court, the usual alternative 
writ of mandamus was issued, and served upon the 
school board. The board made return to such writ by 
filing an answer to the petition, admitting the exist- 
ence of the practice complained of, and the refusal of 
the board to cause it to be discontinued, denying the 
authority of the board to interfere with the practice, 
and alleging that the practice is legal and proper, and 
that the Bible is a duly authorized and selected text- 
book for use in said schools. Further statement of the 
contents of the petition and answers is hereafter made. 
The petitioners demurred to the answer of the school 
board, alleging, as a ground of demurrer, that the an- 
ewer fails to state facts showing that a peremptory writ 
of mandamus as prayed should not issue. The Circuit 
Court overruled the demurrer, and the petitioners ap- 
peal to this court from the order in that behalf. 

The questions which must be adjudicated on this ap- 
peal have been argued by the respective counsel with 
great ability and with all the earnestness of in- 
tense personal conviction. The arguments and 
the opinion of the learned Circuit judge, over- 
ruling the demurrer to the answer of the respond- 
ent, show great learning and historical research, and 
have been valuable to us in our deliberations upon the 
case. The constitutional objectious urged by the peti- 
tioners to the reading of the Bible in the district 
schools are that (1) it violates the rights of conscience; 
(2) it compels them to aid in the support of a place of 
worship against their consent (§ 18, art. 1, Const.); (3) 
it is sectarian instruction (id., art. 10, $3). This opin- 
ion will be confined quite closely to a discussion of the 
question whether the adoption of the Protestant, or 
King James, version of the Bible, or any version 
thereof, in the public schools in the city of Edgerton, 
as a text-book, and the reading of selections therefrom 
in those schools at the times and in the manner stated 
in the answer, is sectarian instruction, within the 
meaning of that term as used in section 3, article 10, of 
the Constitution, which ordains that no sectarian in- 
— shall be allowed in the district schools of this 


1. Some questions as to the effect of the demurrer 
upon certain allegations in the answer of the respond- 
ent to the petition for a writ of mandamus will first be 
considered. Itis a familiar rule that a demurrer to any 
Pleading reaches back through the whole record, and 
seizes hold of the first defective pleading. In this case 
the petition for a writ of mandamus, and the answer 
of the school board thereto, constitutes the pleadings. 

, if the petition is insufficient, judgment on the 
demurrer to the answer sbould go for the respondent, 
although the answer may also be insufficient. This rule 
is invoked by the learned counsel for the respondent. 
It best comports with the gravity and importance of 





the case to fully consider and determine it upon 
the merits, to the end that the controversy which 
has grown out of the practice complained of be put at 
rest in this State. Hence no narrow or technical con- 
struction of the pleadings should prevail which will de- 
feat or postpone a final adjustment of the controversy. 
The petitioners are members of the Roman Catholic 
Church, and believers in its doctrines. Hence it is 
quite natural that most of the averments in their 
petition should be made, as they in fact are, from the 
standpoint of such doctrines. But should it be held 
that members of that church have no valid grounds, as 
such, for their objections to the reading of the Bible in 
the district schools, still the petition contains general 
averments sufficiently broad to cover any valid objec- 
tion to such reading which might be made by any citi- 
zen of the State aggrieved by the action of the school 
board. These averments are ‘“‘that the residents of 
said city of Edgerton, who are taxed for the support 
of said schools, are equally entitled to the benefits 
thereof, by having their children instructed therein ac- 
cording to law;”’ and that such reading of the Bible 
‘*is contrary to the rights of conscience, and wholly 
contrary to and in violation of the law; and that your 
petitioners believe such exercises as above set forth, 
and each and all of them, are sectarian instruction, 
and in violation of section 3, article 10, of the Consti- 
tution of the State of Wisconsin.’’ The answer con- 
tains several averments which counsel claim are ad- 
mitted by the demurrer, but which are mere legal con- 
clusions from facts stated therein; such as that the 
reading of the Bible in schools is not sectarian instruc- 
tion, or that the school board have lawful right to per- 
mit, and none to prevent, such reading of the same. 
Averments of this kind, or of facts not well pleaded, 
are not admitted by a general demurrer to the plead- 
ing. 5Am. & Eng. Cyclop. Law, 551, and cases cited 
in note 6. It is averred in the return that there is no 
material difference between the King James version of 
the Bible, used in the Edgerton schools, and the Douay 
version, which is the only one recognized by the Catho- 
lic Church as correct and complete. It is universally 
known that there are differences between these two 
versions in many particulars, which the respective 
sects regard as material. Hence the averment is against 
common knowledge, and therefore not well pleaded. 
Our conclusion is that if such reading of the Bible is 
sectarian instruction, or if it violates any other consti- 
tutional right of any citizen or sect, the petition is suf- 
ficient. 

2. In considering whether such reading of the Bible 
is sectarian instruction, the book will be regarded as a 
whole; because the whole Bible, without exception, 
has been designated as a text-book for use in the Ed- 
gerton schools, and the claim of the school board is 
substantially (although perhaps not in terms) that the 
whole contents thereof may lawfully be so read therein, 
if the teachers so elect. This being so, it is quite im- 
material if the portions thereof set out in the return as 
the only portions thus far read are not sectarian. Yet 
it should be observed that some of the portions so read 
seem to inculcate the doctrines of the divinity of Jesus 
Christ, and the punishment of the wicked after death, 
which doctrines are not accepted by some religious 
sects. 

3. The courts will take judicial notice of the contents 
of the Bible, that the religious world is divided into 
numerous sects, and the general doctrines maintained 
by each sect; for these things pertain to zeneral his- 
tory, and may fairly be presumed to be subjects of 
common knowledge. 1 Greenl. Ev., §§ 5, 6, and notes. 
Thus they will take cognizance, without averment, of 
the facts that there are numerous religious sects called 
‘*Christians,’’ respectively maintaining different and 
conflicting doctrines; that some of these believe the 
doctrine of predestination, while others do not; some 
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the doctrine of eternal punishment of the wicked, while 


others repudiate it; some the doctrines of the apos- 
tolic succession, and the authority of the priesthood, 
while others reject both; some that the holy scriptures 
are the only sufficient rule of faith and practice, while 
others believe that the only safe guide to human 
thought, opinion and action is the illuminatiug power 
of the divine spirit upon the humble and devout heart; 
some in the necessity and efficacy of the sacraments of 
the church, while others reject them entirely; and 
some in the literal truth of the scriptures, while others 
believe them to be allegorical, teaching spiritual truth 
alone or chiefly. The courts will also take cognizance 
of numerous other conflicts of doctrine between the 
sects; also that there are religious sects which reject 
the doctrine of the divinity of Christ, among which is 
the Hebrew, or Jewish, sect, which denies the inspira- 
tion and authority of the New Testament; and, fur- 
ther, that the sect known as the ‘‘ Latter Day Saints,” 
or ** Mormons,”’ while accepting the Bible, is reputed 
to believe the Book of Mormon, and the deliverances 
of its own alleged prophets, to be of equal authority 
therewith. Many, if not most, of the above sects in- 
clude within their membership citizens of Wisconsin. 
A great majority, if not all, of them base their peculiar 
doctrines upon various passages of scriptures, which 
may reasonably be understood as supporting the same. 
It should here be said that the term ‘religious sect” 
is understood as applying to people believing in the 
same religious doctrines, who are more or less closely 
associated or organized to advance such doctrines, and 
increase the number of believers therein. The doc- 
trines of one of these sects which are not common to 
all the others are sectarian; and the term “sectarian” 
is, we think, used in that sense in the Constitution. 

4. Counsel for the school board maintain, in their 
argument, that the Christian religion is part of the 
common law of England; that the same was brought 
to this country by the colonists, and, by virtue of 
the various colonial charters, was embodied in the 
fundamental laws of the colonies; that this religious 
element or principle was incorporated in the various 
State Constitutions, aud in the ordinance of 1787 for the 
government of the North-West Territory, by virtue of 
which ordinance it became the fundamental law of 
the Territory of Wisconsin. Numerous quotations 
are given by him from the above documents, 
from the utterances of Congress and Legislatures, and 
from the writings of our early statesmen, to prove 
these propositions. That the learned counsel have 
fairly demonstrated their accuracy is freely conceded. 
More than that, counsel have proved that many, prob- 
ably most, of those charters, and some of the State 
Constitutions, not only ordained and enforced some of 
the principles of the Christian religion, but sectarian 
doctrines as well. They have also attempted, at con- 
siderable length, to show that the Church of Rome is 
hostile to our common-school system. This court 
neither affirms nor denies the accuracy of this position. 
Moreover, counsel on both sides have argued, to some 
extent, as to whether certain religious dogmas are true 
or false. None of these matters are material or perti- 
nent to the questions to be determined on this appeal. 
This case must be decided under the Constitution and 
laws of this State now in force; and it is entirely imma- 
terial to the decision thereof whether the interference 
of the courts to compel a faithful execution of the law 
by school boards is invoked by those who are hostile or 
friendly to our common-school system. The question 
is, what is the law of the case? not, what opinions are 
entertained by those who demand its enforcement. 
lt is scarcely necessary to add that we have no concern 
with the truth or error of the doctrines of any sect. 
We are only concerned to know whether instruction 
in sectarian doctrines has been, or, under existing 
regulations, is liable to be, given in the district schools 





of the State, and especially in the public schools of the 
city of Edgerton. : 

5. We come now to the more direct consideration of 
the merits of the controversy. The term “ 
instruction,” in the Constitution, manifestly refers ex- 
clusively to instruction in religious doctrines, and the 
prohibition is only aimed at such instruction as ig seq. 
tarian; that is to say, instruction in religious doctrines 
which are believed by some religious sects and rejected 
by others. Hence, to teach the existence of a Supreme 
Being, of indefinite wisdom, power and goodness, and 
that it is the highest duty of all men to adore, obey and 
love Him, is not sectarian, because all religious sects 
so believe and teach. The instruction becomes secta- 
rian when it goes further, and inculcates doctrine or 
dogma, concerning which the religious sects are in con. 
flict. This we understand to be the meaning of the 
constitutional prohibition. That the reading from the 
Bible in the schools, although unaccompanied by any 
comment on the part of the teacher, is “ instruction,” 
seems to us too clear for argument. Some of the most 
valuable instruction a person can receive may be de- 
rived from reading alone, without any extrinsic aid by 
way of comment or exposition. The question there 
fore seems to narrow down to this: Is the reading of 
the Bible in the schools—not merely selected passages 
therefrom, but the whole of it—sectarian instruction 
of the pupils? In view of the fact already mentioned, 
that the Bible contains numerous dectrinal passages, 
upon some of which the peculiar creed of almost every 
religious sect is based, and that such passages may 
reasonably be understood to inculcate the doctrines 
predicated upon them, au affirmative answer to the 
question seems unavoidable. Any pupil of ordinary 
intelligence who listens to the reading of the doctrinal 
portions of the Bible will be more or less instructed 
thereby in the doctrines of the divinity of Jesus Christ, 
the eternal punishment of the wicked, the authority 
of the priesthood, the binding force and efficacy of the 
sacraments, and many other conflicting sectarian doe- 
trines. A most forcible demonstration of the accuracy 
of this statement is found in certain reports of the 
American Bible Society of its work in Catholic coun- 
tries (referred to in one of the arguments), in which in- 
stances are given of the conversion of several persons 
from “ Romanism ” through the reading of the scrip- 
tures alone; that is to say, the reading of the Protest- 
ant or King James version of the Bible converted 
Catholics to Protestants without the aid of comment 
or exposition. In those cases the reading of the Bible 
certainly was sectarian instruction. We do not kuow 
how to frame an argument in support of the proposi- 
tion that the reading thereof in the district schools is 
not also sectarian instruction. It should be observed 
in this connection that the above views do not, a8 
counsel seemed to think they may, banish from the dis- 
trict schools such text-books as are founded upon the 
fundamental teachings of the Bible or which contain 
extracts therefrom. Such teachings and extracts per 
vade and ornament our secular literature, and are im- 
portant elements in its value and usefulness. Such 
text-books are in the schools for secular instruction, 
and rightly so; and the constitutional prohibition of 
sectarian instruction does not include them, even 
though they may contain passages from which some 
inferences of sectarian doctrine might possibly be 
drawn. Furthermore, there is much in the Bible 
which cannot justly be characterized as sectarian. 
There can be no valid objection to the use of such mat- 
ter in the secular instruction of the pupils. Much of 
it has great historical and literary value, which may be 
thus utilized without violating the constitutional pro- 
hibition. It may also be used to inculcate good morals 
—that is, our duties to each other—which may , 
ought to be inculcated by the district schools. nee 
more complete code of morals exists than is contain 
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in the New Testament, which reaffirms and empha- 
sizes the moral obligations laid down in the ten com- 
mandments. Concerning the fundamental principles 
of moral ethics, the religious sects do not disagree. 

6. It is urged on behalf of the school board 
that the Constitution must be interpreted in the 
light of the surrounding circumstances existing 
when it was framed and adopted, and that contempo- 
raneous exposition thereof is of great authority. Cases 
jn this court and elsewhere are cited to these proposi- 
tious. Undoubtedly, they are correct rules of inter- 
pretation, applicable alike to Constitutions, statutes 
aud all written instruments, where the language em- 
ployed is of uncertain import; but, if the words of the 
instrument are unambiguous, there is no room for con- 
struction outside the words themselves, and the above 
rules cease to be controlling or important. It is proper 
however to consider the constitutional prohibition in 
the light of such rules of interpretation. On the sub- 
ject of contemporaneous exposition, counsel refer us 
to the uniform action of the department of public in- 
struction in this State, from 1858 to the present time, 
recommending the Bible as a text-book in the district 
schools, as evidence that the constitutional provision 
ander consideration was not understood by the framers 
of that instrument, or the people who adopted it, as 
excluding from such schools the reading of thé Bible. 
The action of that department upon the subject, show- 
ing, as it does, the opinions of the eminent scholars 
and teachers who have presided over it for a long series 
of years, is entitled to great weight, and on a doubtful 
question of construction would doubtless be held con- 
trolling. But we do not think the true interpretation 
of the constitutional provision under consideration is 
doubtful or uncertain, or that any extraneous aid is re- 
quired in order to interpret it correctly; bence our 
judgment cannot properly be controlled by the action 


of the department of public instruction or the opinions 


of its learned chiefs. The fact probably is that the 
practice of Bible reading in the district schools was 
not seriously challenged at the outset, and not sub- 
jected to close legal scrutiny until the policy of the de- 
partment had become fixed. It was but natural that 
such policy should, to some extent at least, be there- 
after adhered to. It is further said that the practice 
of reading the Bible in the district schools prevailed 
generally after the adoption of the Constitution. This 
is claimed to be a most persuasive fact, showing that it 
was not the intention of the framers of the Constitu- 
tion, and the people, to prohibit the practice. We do 
not Know how the fact was, but we must be permitted 
to doubt whether the practice was ever a general one 
in the district schools of the State. We are quite con- 
fident that it is not so at the present time. It was said 
in argument, and not denied, that the practice does 
not prevail in the public schools in any of the larger 
cities in the State. But, were the fact otherwise, for 
the reasons above stated it would not be controlling. 
It may not be uninstructive to consider somewhat 
certain other circumstances, existing when the Consti- 
tution was adopted, which may fairly be presumed to 
have influenced the inserting therein of the provision 
against “ sectarian instruction” in the district schools. 
The early settlers of Wisconsin came chiefly from New 
England and the Middle States. They represented the 
best religious, intellectual and moral culture, and the 
business enterprise and sagacity of the people of the 
tes from whence they came. They found here a 
territory possessing all the elements essential to the 
development of a great State. They were intensely de- 
sirous that the future State should be settled and de- 
veloped as rapidly as possible. ‘They chose from their 
humber wise, sagacious, Christian men, imbued with 
the sentiments common to all, to frame their Consti- 
tution. The convention assembled at atime when im- 
migration had become very large, aud was constautly 





increasing. The immigrants came from nearly all the 
countries of Europe, but most largely from Germany 
and Ireland. Asaclass, they were industrious, intelli- 
gent, honest and thrifty; just the material for the de- 
velopment of a new State. Besides, they brought with 
them, collectively, much wealth. They were also re- 
ligious and sectarian. Among them were Catholics, 
Jews and adherents of many Protestant sects. These 
immigrants were cordially welcomed, and it is mani- 
fest the convention framed the Constitution with ref- 
erence to attracting them to Wisconsin. Many, per- 
haps most, of these immigrants came from countries 
in which a State religion was maintained and enforced, 
while some of them were non-conformists, and had 
suffered under the disabilities resulting from their re- 
jection of the established religion. What more tempt- 
ing inducement tocast their lot with us could have 
been held out to them than the assurance that, in ad- 
dition to the guaranties of the right of conscience and 
of worship in their own way, the free district schools 
in which their children were to be, or might be, edu- 
cated, were absolute common ground, where the pupils 
were equal, and where sectarian instruction, and with 
it sectarian intolerance, under which they had smarted 
in the old country, could never enter? Such were the 
circumstances surrounding the convention which 
framed ths Constitution. In the light of them, and 
with a lively appreciation by its members of the hor- 
rors of sectarian intolerance, and the priceless value of 
perfect religious and sectarian freedom and equality, 
is it unreasonable to say that sectarian instruction was 
thus excluded, to the end that the child of the Jew, or 
Catholic, or Unitarian, or Universalist, or Quaker 
should not be compelled to listen to the stated reading 
of passages of scripture which are accepted by others 
as giving the lie to the religious faith and belief of their 
parents and themselves? It is argued that the reading 
of the Bible in the district schools is not included in 
the constitutional prohibition of sectarian instruction 
therein, because the Bible is not specifically mentioned 
in the Constitution. It is said that, ifit was intended 
that such reading was to be excluded, it would have 
been so provided in direct terms. The argument may 
be plausible, but it is believed to be unsound. Consti- 
tutions deal with general principles and policies, and 
do not usually descend to aspecification of particulars. 
Such is the character of the provision in question. In 
general terms, it excludes sectarian instruction, and 
the exclusion includes all forms of such instruction. Its 
force would or might have been weakened had the at- 
tempt been made to specify therein all the methods by 
which such instruction may be imparted. We have a 
statute upon this general subject which must not be 
overlooked. Section 3, chapter 251, Laws of 1883, 
amending section 514, Revised Statutes, provides that 
in cities ‘‘ no text-books shall be permitted in any free 
public schools which will have a tendency to inculcate 
sectarian ideas.” Of course, this applies to the public 
schools of the city of Edgerton. This statute certainly 
emphasizes the constitutional prohibition, although it 
may not extend its scope. It is, in effect, a legislative 
declaration that the use of text-books which have ‘‘a 
tendency to inculcate sectarian ideas ” is sectarian in- 
struction, prohibited by the Constitution. For the 
reasons above stated, we cannot doubt that the use of 
the Bible as a text-book in the public schools, and the 
stated reading thereof in such schools, without restric- 
tion, ‘“* has a tendency to inculcate sectarian ideas,’’ 
and is sectarian instruction, within the meaning and 
intention of the Constitution und the statute. 

7. The answer of the respondent states that the re- 
lators’ children are not compelled to remain in the 
school-room while the Bible is being read, but are at 
liberty to withdraw therefrom during the reading of 
the same. For this reason it is claimed that the re- 
lators have no good cause for complaint, even though 
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such reading be sectarian instruction. We cannot give 
our sanction to this position. When, as in this case, a 
smal] minority of the pupils in the public school is ex- 
cluded, for any cause, from a stated school exercise, 
particularly when such cause is apparent hostility to 
the Bible, which a majority of the pupils have been 
taught to revere, from that moment the excluded pu- 
pil loses caste with his fellows, and is liable to be re- 
garded with aversion, and subjected to reproach and 
insult. But itis a sufficient refutation of the argu- 
ment that the practice in question tends to destroy the 
equality of the pupils which the Constitution seeks to 
establish and protect, and puts a portion of them to se- 
rious disadvantage in many ways with respect to the 
others. 

8. The foregoing views render unnecessary any ex- 
tended discussion of the question whether such read- 
ing of the Bible is or may be a violation of the rights of 
conscience, guaranteed by section 18 of the Bill of 
Rights (art. 1, Const.). There has been considerable 
discussion concerning the limitations of that right. 
That there are limitations thereto must be conceded. 
For example, a Mormon may believe that the practice 
of polygamy isa religious duty; yet no court would re- 
gard his conscience in that behalf for a moment, 
should he put his belief into practice. The petition 
alleges that, in addition to their objections to the King 
James version, the relators have conscientious scru- 
ples against the reading of any version of the Bible to 
their children, either in the district schools or else- 
where, without authoritative note, comment or exposi- 
tion, because the practice may lead their children to 
adopt dangerous errors, and irreligious faith, practice 
and worship. When we remember that wise and good 
men have struggled and agonized through the centu- 
ries to find the correct interpretation of the scriptures, 
employing to that end all the resources of great intel- 
lectual power, profound scholarship and exalted spir- 
itual attainment, and yet with such widely divergent 
results; and, further, that the relators conscientiously 
believe that their church furnishes them means, and 
the only means, of correct and infallible interpreta- 
tion—we can scarcely say their conscientious scruples 
against the reading of any version of the Bible to their 
children, unaccompanied by such interpretation, are 
entitled to no consideration. But, however this may 
be, it may safely be said, and nothing further need be 
said upon the subject, than that when a man’s con- 
science coincides with the law, and he obeys its dic- 
tates, he will be protected. 

9. Whether the reading of the Bible in the public 
schools is religious worship, and whether it constitutes 
the school-house, for the time being, a place of wor- 
ship, and, if so, whether such reading during school 
hours, as a school exercise, against the consent of a 
tax payer, compels him to support a place of worship, 
within the meaning of section 18 of the Bill of Rights, 
are questions which will not be here discussed. These 
questions are considered in an opinion by Mr. Justice 
Cassoday filed herewith. 

10. A number of cases in different States, supposed 
to have a bearing upon the main question here consid- 
ered and determined, have been cited, and quotations 
made therefrom at considerable length by the respec- 
tive counsel, and by the Circuit judge in his elaborate 
opinion overruling the demurrer to the answer. None 
of the States in which those decisions were made seem 
to have in their Constitutions a direct prohibition of 
sectarian instruction in the public schools. It is be- 
lieved that this State was the first which expressly em- 
bodied the prohibition in its fundamental law, and we 
are not aware of any direct adjudication of the ques- 
tion under consideration by any court previously to 
Judge Bennett's decision in this case, except (as we are 
informed) the late Judge Stewart decided, in some case 
before him in the Circuit Court of Sauk county (but at 
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what time we are not advised) that the Constitution 
prohibits the reading of the Bible in the district 
schouls. Practically therefore we are now determin. 
ing a question of first impression, and it must be de. 
termined upon general principles of law. Cases from 
which only mere inferences, more or less remote, cay 
be deduced, afford but little aid to correct judgment 
in this case. Hence the cases cited have not beep 
specially referred to in this opinion. Some of them are 
nearer in point on the question considered by Mr. Jus. 
tice Cassoday, and he has referred to and commented 
upon them in his opinion, infra. 

11. The drift of some remarks in the argument of 
counsel for the respondent, and perhaps, also, in the 
opinion of Judge Bennett, is that the exclusion of Bible 
reading from the district schools is derogatory to the 
value of the Holy Scriptures, a blow to their influence 
upon the conduct and consciences of men, and disas- 
trous to the cause of religion. We most emphatically 
reject these views. The priceless truths of the Bible 
are best taught to our youth in the church, the Sab- 
bath and parochial schools, the social religious meet- 
ings, and, above all, by parents in the home cirele, 
There these truths may be explained and enforced, 
the spiritual welfare of the child guarded and pro. 
tected, and his spiritual nature directed and culti- 
vated, in accordance with the dictates of the parental 
conscience. The Constitution does not interfere with 
such teaching and culture. It only banishes theologi- 
cal polemics from the district schools. It does this, not 
because of any hostility to religion, but because the 
people who adopted it believed that the public good 
would thereby be promoted, and they so declared in 
the preamble. Religion teaches obedience to law, and 
flourishes best where good government prevails. The 
constitutional prohibition was adopted in the interests 
of good government; and it argues but little faith in 
the vitality and power of religion to predict disaster to 
its progress because a constitutional provision, enac- 
ted for such a purpose, is faithfully executed. 

The order of the Circuit Court overruling the demur- 
rer of the relators to the answer of the school board 
must be reversed, and the cause remanded, with direc- 
tions to that court to give judgment for the relators 
on the demurrer, awarding a peremptory writ of man- 
damus, as prayed in the petition. 


CassoDAy, J. (concurring.) The gravity of the ques- 
tions involved in this case are fully appreciated. They 
have received the careful consideration of all the mem- 
bers of the court. The writing of the formal opinion 
has fallen to the lot of Mr. Justice Lyon. At his sug- 
gestion a separate presentation of one branch of the 
case is here made. Before entering upon its direct 
discussion however, but as leading to it, a few general 
observations may not be wholly unprofitable. It is 
undoubtedly true, as once observed by Mr. Justice 
Baldwin, that “in the construction of the Constitu- 
tion we must look to the history of the times, and ex- 
amine the state of things existing when it was framed 
and adopted, to ascertain the old law, the mischief and 
the remedy.”’ Rhode /sland v. Massachusetts, 12 Pet. 
723. A few years later Mr. Justice Story said: “Per- 
haps the safest rule of interpretation, after all, will be 
found to be to look to the nature and objects of the 
particular powers, duties and rights, with all the lights 
and aids of contemporary history; and to give to the 
words of each, just such operation and force, consist- 
ent with their legitimate meaning, as may fairly secure 
and attain the ends proposed.” Prigg v. Pennsyleania, 
16 Pet. 610, 611. These observations were, of course, 
made with reference to our Federal Constitution, but 
they are equally applicable to our State Constitution. 
In so far as the rules there suggested may aid in the 
construction of the provisions of our Constitution 
here involved, they may properly be invoked. It is 
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ly in this view that counsel have dwelt so ex- 
tensively upon the historyjof the Christian Church, 
and its status under different charters and constitu- 
tions; although much of it has a very remote, if any, 
pearing upon the questions here presented. All are 
familiar with the fact that the Jews, in the time of the 
tles, were divided into ‘‘the sect of the Saddu- 
oees,” and ‘‘the sect of the Pharisees.” Paul declared 
in the presence of Agrippa, “that after the straitest 
sect” of their religion, he had “lived a Pharisee; 43 
and when Tertullus charged him with being ‘‘a ring- 
leader of the sect of the Nazarines,’’ be boldly con- 
fessed “that after the way which they’’ called 
“heresy,” or as the new version has it, ‘‘asect,’’ he had 
worshipped or served the God of his fathers; and after- 
ward to the “chief of the Jews” at Rome, he dis- 
coursed “‘ concerning this sect,’’ and persuaded “‘ them 
concerning Jesus, both from the law of Moses and 
from the prophets.” Of course, “the sect of the Naza- 
renes’”” subsequently acquired the more honorable 
name of “Christians.” As the centuries rolled on, 
and Christians became more numerous, disputes arose 
among themselves, from time to time, in matters of 
faith, doctrine, practice and interpretation of certain 
passages of scripture; and these led to repeated divis- 
jons and subdivisions, until the different sects of 
Christians became very numerous. There is no purpose 
here of indicating that the holy scriptures — the Old 
and New Testament — if considered as a whole, and 
fully comprehended, would exclude from the prom- 
ises therein contained any of the human race comply- 
ing with the essential conditions therein prescribed ; 
but since every translation made by man must be 
more or less imperfect, and since the application of 
particular passages is liable to be made with partial 
apprehension, and biased, or even distorted, judg- 
ment, it is easy to perceive how texts of scripture may 
be read with such an emphasis and tone as to become 
excessively sectarian. 

While the members of any particular sect may be 
willing to have one of their own number read the 
Bible in the public schools, yet they are not always 
willing to concede the same to a member of a sect be- 
lieving in an opposite faith or doctrine. But the law 
is impartial, and has given no rights to any one sect 
that is not equally secured to every other. The rela- 
tion of the church to the scriptures has been a subject 
of controversy ever since the Reformation. Upon that 
question, even Protestants have differed. Some have 
goue so far as to say ‘that “the Bible, and the Bible 
only, is the religion of Protestants;” while others 
have declared that ‘‘ the living church is more than the 
dead Bible, for it is the Bible, and something more.” 
The relations of church and State have been the sub- 
ject of discussion for many centuries; and at certain 
times, and in certain nations of Europe, one particular 
sect has been the established church of the State, and 
at other times, or in other nations, the belief of some 
other sect has been the established religion; while 
other sects, not so favored, were either exterminated 
altogether, or permitted to remain on conditions more 
or less disagreeable and humiliating. These discrimi- 
nations naturally generated bitterness, enmities, and 
even cruel war among brethren. Many of the early 
immigrants to this country had felt the despotism of 
such intolerance, and came hither in consequence of 
it, They came from different countries of Europe, 
and consequently had experienced different types of 
intolerance. Some of them were as narrow minded 
in such matters as their oppressors had been; and 

no sooner acquired civil power than they them- 
selves became intolerant toward all sects except their 
own. Such divisions, controversies and contentions 
4mong professing Christians were supposed by many 
to be repugnant to the sublime teachings and fraternal 
spirit revealed to the world through Jesus Christ. 





Many of the colonists, especially when they came to 
the formation of State governments, proved to be 
sufficiently broad and liberal to exact nothing for 
themselves nor their particular sect that they were 
unwilling to grant to every other citizen and his par- 
ticular sect. This benigu spirit seemed to extend, as 
its wisdom became more manifest by experience. True 
the Constitution of South Carolina, adopted in 1778, 
declared that the ‘Christian Protestant religion’’ 
was the “‘ established religion ’’ of that State; but that 
was modified in 1790 so as to secure freedom, and pre- 
vent discrimination or preference, in worship or relig- 
ion. The Constitution of North Carolina of 1776 ex- 
cluded from office all non-believers in the Protestant 
religion, or the divine authority of the Old or New 
Testament; while the Constitution of Delaware, of 
the same year, made every official subscribe to a con- 
fession of faith; but that was abrogated sixteen years 
afterward, and equal protection was extended to all 
sects. So the first Constitutions of Maryland, Massa- 
chusetts and New Hampshire, aud later of Connecti- 
cut, provided for the support, by taxation or other- 
wise, of the Christian or Protestant Christian religion, 
with more or less toleration guarantied to otber sects. 
Such direct sanction and.toleration seem to have been 
inspired by a lingering attachment for, or a sympathy 
with, the European theory of union between church 
and State.j But the several States of New Jersey, New 
York, Pennsylvania, Vermont and Virginia from the 
first, and later, Maine and Rhode Island, of the New 
England States, and every, or nearly every, State _ad- 
mitted into the Union after the organization of the 
Federal government, expressly secured, in effect, in 
their respective State Constitutions, the equal freedom 
of every religious sect, organization and society, with 
a guaranty against preference or discrimination. So 
firm had become the public conviction in favor of a 
broad liberality and equal protection in such matters, 
at the time of the organization of our National gov- 
ernment, that although the Federal Constitution, as 
originally adopted, did not mention or refer to the 
subject, yet the first session of the first Congress pro- 
posed the first amendment to that instrument, pro- 
hibiting Congress from making any “law respecting 
au establishment of religion, or prohibiting the free 
exercise thereof,” notwithstanding no power had 
therein been granted to enact such a law, and no such 
law could be legally enacted without such grant of 
power first being made. 

The learned counsel for the school board contends, 
in effect, that the third of the “ articles of compact be- 
tween the original States and the people and States”’ 
carved out of the old ‘** North-West Territory” is still 
in force in Wisconsin; and that under it this State is 
required and bound to directly foster and encourage 
“ religion”? through schools and education. Assuming 
such to be the meaning of the article—which is, to say 
the least, debatable—still it is only necessary here to 
say, in addition to what is said by my associate, that 
by the adoption of our State Constitution, and the ad- 
mission of the State into the Union, that article be- 
came superseded, and ceased to be longer in force. 
This has, in effect, been firmly settled by the repeated 
decisions of the Supreme Court of the United States. 
Pollard v. Hagan, 3 How. 212; Permoli v. First Mu- 
nicipality, id. 609; Strader v. Graham, 10 id. 94, 97; Es- 
canaba Co. v. Chicago, 107 U.S. 678; Carnwell v. Bridge 
Co., 113 id. 205; Huse v. Glover, 119 id. 543; Sunds v. 
Improvement Co., 123 id. 288: Bridge Co. v. Hatch, 125 
id. 9. 

The question therefore recurs, whether the provis- 
ions of our State Constitution here involved, when 
construed with reference to the evils, or supposed evils, 
thereby sought to be suppressed, and the object or pur- 
pose thereby sought to be secured, permitted or pro- 
hibited the stated reading of the Bible as a text- 
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book in the public schools. Wisconsin, as one of: the 
later States admitted into the Union, having before 
it the experience of others, and probably in view of 
its heterogeneous population, as mentioned in the 
opinion of my associate, has in her organic law, proba- 
bly furnished a more complete bar to any preference 
for, or discrimination against, any religious sect, or- 
ganization or society than any other State in the 
Union. Our State Constitution expressly prohibits 
any religious test as a qualification for office, or the 
exclusion of any witness in consequence of his relig- 
ious opinion. §19, art.1. Aside from the clause just 
referred to, and the one against sectarian instruction, 
so fully considered by my Brother Lyon, our State 
Constitution provides that “ (1) the right of every man 
to worship Almighty God according to the dictates of 
his own conscience shall never be infringed; (2) nor 
shall any man be compelled to attend, erect or support 
any place of worship, or to maintain any ministry 
against his consent; (3) nor shall any control of or in- 
terference with the rights of conscience be permitted, 
or any preference be given by law to any religious es- 
tablishments or modes of worship; (4) nor shall any 
money be drawn from the treasury for the benefit of 
religious societies, or religious or theological semi- 
naries.’’ §18, art. 1. The decisions of courts in States 
having no such constitutional prohibition, of course, 
can have no application to the case at bar. The ques- 
tion thus presented is not one of sectarian predilec- 
tion, nor of religious belief, nor of theological concep- 
tion, nor of sentiment, but one of fundamental law. 
It is no part of the duty of this court to make or un- 
make, but simply to construe this provision of the 
Constitution. All questions of political and govern- 
mental ethics, all questions of policy, must be regarded 
as having been fully considered by the convention 
which framed, and conclusively determined by the 
people who adopted, the Constitution, more than forty 
years ago. The oath of every official in the State is to 
support that Constitution as it is, and not as it might 
have been. Railroad Co. v. Taylor Co., 52 Wis. 58; 
Lake Co. v. Rollins, 130 U. 8. 672. That oath is to be 
kept sacred, with strict integrity of purpose, and with- 
out any sectarian, religious or political bias or equivo- 
cation. In considering the meaning of the section of the 
Constitution quoted, we are to remember that canon of 
construction adverted to by my associate, and aptly ex- 
pressed by Marshall, C. J., in these words: ‘Although 
the spirit of an instrument, especially of a Constitu- 
tion, is to be respected not less than its letter, yet the 
spirit is to be collected chiefly from its words. It 
would be dangerous in the extreme to infer from ex- 
trinsic circumstances that a case for which the words 
of an instrument expressly provide shall be exempted 
from its operation.” Sturges v. Crowninshield, 4 
Wheat. 202. Similar expressions have come to us 
from the same court within a year. “If the words 
convey a definite meaning which involves no absurdity, 
nor any contradiction of other parts of the instrument, 
then that meaning, apparent on the face of the instru- 
ment, must be accepted, and neither thescourts nor 
the Legislature have the right to add to it or take 
from it.’”’ Lake Co. v. Rollins, 130 U. 8S. 670. 

Ths first and third clauses of the section of the Con- 
stitution quoted are similar in their scope, and may 
therefore be considered together. They read: ‘‘(1) 
The right of every man to worship Almighty God ac- 
cording to the dictates of his own conscience shall 
never beinfringed; * * * (3) norshallany control of or 
interference with the rights of conscience be permitted, 
or any preference be given by law to any religious 
establishment or modes of worship.’’ This language 
is quite similar to, and may have been taken in part 
from, the Constitution of Pennsylvania, as well as 
other States. In commenting upon a similar clause in 
the Pennsylvania Constitution, in the celebrated 





, = _ re 
Girard Will Case, Mr. Justice Story, speaking for the 
whole court, observed: ‘ Language more comprehen. 
sive for the complete protection of every variety of 
religious opinion could scarcely be used; and it must 
have been intended to extend equally to all secta, 
whether they believed in Christianity or not, and 
whether they were Jews or infidels. So that we are 
compelled to admit, that although Christianity be g 
part of the common law of the State, yet it is go in 
this qualified sense that its divine origin and truth are 
admitted, and therefore it is not to be maliciously and 
openly reviled and blasphemed against, to the annoy. 
ance of believers or the injury of the public. Such was 
the doctrine of the Supreme Court of Pennsylvania, in 
Updegraph v. Commonwealth, 11 Serg. & R. 394” 
Vidal v. Girard’s Ex’rs,2 How. 198. In commenting 
upon a similar clause in the Ohio Constitution, Mr. 
Justice Thurman, speaking for the whole court, said: 
‘‘We sometimes hear it said that all religions are tol 
erated in Ohio; but the expression is} not strictly ac. 
curate. Much less accurate is it to say that one relig- 
ion is a part of our law, and all others only tolerated. 
It is not by mere toleration that every individual here 
is protected in his belief or disbelief. He reposes not 
upon the leniency of government, or the liberality of 
any class or sect of men, but upon his natural, inde 
feasible rights of conscience, which in the language of 
the Constitution$ are beyond the control or interfer. 
ence of any human authority.’’ Bloom v. Richards,2 
Ohio St. 390. In considering the two clauses quoted 
from our Constitution, we are to bear in mind the 
general proposition conceded by all, that our State 
Constitution is not a grant, but alimitation, of powers. 
State v. Forest Co., 74 Wis. 615. Viewed in this light, 
and it will readily be perceived that these clauses ope- 
rate as a perpetual bar to the State, and each of the 
three departments of the State government, and every 
agency thereof, from the infringement, control or in- 
terference with the individual rights of every person, 
as indicated therein, or the giving of any preference 
by law to any religious sect or mode of worship. They 
presuppose the voluntary exercise of such rights by 
any person or body of persons who may desire, and by 
implication guarantee protection in the freedom ofsuch 
exercise. We neither have nor can have in this State, 
under our present Constitution, any statutes of tolera- 
tion, nor of union, directly or indirectly, between 
church and State, for the simple reason that the Con- 
stitution forbids all such preferences and guarantees 
all such rights. But the exercise of such rights by one 
person, or any given number of persons, cannot be 80 
extended as to interfere with the exercise of similar 
rights by other persons, nor so ‘far as to prevent the 
legitimate exercise of the police powers of the State in 
preserving order, securing good citizenship, the ad- 
ministration of law, and the Sabbath as a day of rest. 
Stansbury v. Marks, 2 Dall. 213; Commonwealth v. 
Wolf, 3 Serg. & R. 48; Commonwealth v. Lesher, 17 id. 
155; McGatrick v. Wason, 4 Ohio St. 566; Simon v. 
Gratz, 23 Am. Dec. 33; Shover v. State, 10 Ark. 259; 
Ferriter v. Tyler, 48} Vt. 469; State v. Judge, 1 South. 
Rep. 437. Such statutes come within no constitutional 
prohibition, and are founded upon an imp 
basis. The two clauses mentioned recognize the exist- 
ence of different religious establishments or sects, aud 
different modes of worship; but they do not have 80 
direct a bearing upon the question here presented a8 
the second and fourth clauses, which will now be con- 
sidered. 

The second clause of the section quoted is to the ef- 
fect that no man shall “ be compelled to attend, erect 
or support any place of worship, or to maintain any 
ministry, against his consent.” Is the stated reading of 
the Bible in the public schools, as a text-book, “ wor 
ship,” within the meaning of this clause? As indi- 
cated in the clauses already considered, the word 
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“worship,” a8 here used, includes any and every mode 
of worshipping Almighty God. Webster has defined 
itas: “The act of paying divine honors to the Su- 
Being; religious reverence and homage; adora- 
preme . ” i :- * 
tion paid to God, or a being viewed as God. Aah 
‘The worship of God is an eminent part of religion, 
and prayer is a chief part of religious worship.’ , 
Worcester defines it as: ‘‘(3) Adoration; a religious 
act of reverence; honor paid to the Supreme Being, 
or by heathen nations to their deities. ‘ Worship con- 
sists in the performance of all those external acts, and 
the observance of all those rites and ceremonies, in 
which men engage with the professed and sole view of 
honoring God. * * * They join their vocal wor- 
ship to the quire of creatures wanting voice.’ * * * 
(4){Honor; respect; civil deference.” The Im- 
perial defines it:as: “ (4) Chiefly and eminently, 
the act of paying divine honors to the Supreme Being; 
or the reverence and homage paid to Him in religious 
exercises, consisting in adoration, confession, prayer, 
thauksgiving and the like.”” The Bible Dictionary de- 
clares that the ‘‘ worship of God, both spiritual and 
visible, private aud public, by individuals, families 
and communities, * * * is abundantly com- 
manded in His word.’’ In theology, we are told that 
“the honor which is due in a peculiar sense to God 
cousists, supremely, in religious worship, in making 
Him the object of our supreme affection, and render- 
ing to Him our supreme obedience.’’ 1 Dwight Theo. 
555. Certainly the reading of the Holy Scriptures, as 
the eternal word of God, in obedience to the often- 
repeated injunction therein contained, whether by the 
individual in private, or in the family, or in the public 
assembly, is an essential part of divine worship. Every 
sermon is based upon some text of scripture. Most 
prayers are preceded by the reading of some passage 
of scripture, as an intelligent guide to the thoughts 
of the worshipper or worshippers. The sermon on the 
mount contains the prayer taught by the blessed 
Lord. Is it possible for any genuine believer in the 
Christian religion to read, or listen to the reading, of 
that sermon, and especially that prayer, without being 
filled with a holy sense of honor, reverence, adoration 
and homage to Almighty God, which is the very es- 
sence of worship? We must hold that the stated read- 
ing of the Bible in the public schools as a text-book 
may be “ worship” within the meaning of the clause 
of the Constitution under consideration. If then such 
reading of the Bible is worship, can there be any 
doubt but what the school-room in which it is so 
statedly read is a ‘‘ place of worship,” within the 
meaning of the same clause of the Constitution ? Coun- 
sel seem to argue that such place of worship should be 
confined to some church edifice, or place where the 
members of achurch statedly worship. Some of the 
earlier Constitutions, having similar clauses, used the 
words “building” and “church.’? Manifestly, the 
words “place of worship’ were advisedly used, as ap- 
Plicable to any “ place”’ or structure where worship is 
statedly held, and which the citizen is ‘‘ compelled to 
attend,” or the tax payers are compelled “to erect or 
support.’’ The mere fact that only a small fraction of 
the school hours is devoted to such worship, in no way 
justifies such use, as against an objecting tax payer. 
It the right be conceded, then the length of time 
so devoted becomes a matter of discretion. If such 
Tight does not exist, then any length of time, however 
short, is forbidden. The relators, as tax payers of the 
district, were compelled to aid in the erection of the 
School building in question, and also to aid in the sup- 
port of the school maintained therein. §$ 430, 430a, 
Sau. & B. Ann. St. Being thus compelled to aid in 
such erection and support, they have a legal right to 
object to its being used as a “ place of worship.” In 
fact, it has been held that it can be devoted to no 
other use, as against an objecting tax payer. School 





Dist. v. Arnold, 21 Wis. 657. In that case a temperance 
society obtained permission from a majority of the 
electors present at a school meeting, duly called, to 
hold its meetings in the school-house; but it was held 
that such electors had no authority to thus divert its 
use. The present chief justice, speaking for the court, 
among other things, said: ‘‘ The statute has not given 
the board, nor the electors of the district, any author- 
ity to permit a school-house to be used for meetings 
of the Sons of Temperance, or any thing of the kind. 
So the action of the electors of the district * * * 
was wholly unauthorized, and furnished no defense to 
the action.”” To the same effect are Spencer v. School 
Dist., 15 Kan. 259; Dorton v. Hearn, 67 Mo. 301; Sco- 
field v. School :Dist., 27 Conn. 499; Weir v. Day, 35 
Ohio St. 143. There are cases of a contrary import, 
but it is very certain that as against an objecting tax 
payer, such school-house cannot be devoted to a use 
expressly forbidden by the Constitution of the State; 
as for instance, as a place of worship. 

There is another feature of the clause we are con- 
sidering which requires attention. Under our stat- 
utes the children of the relators, between certain ages, 
were bound to attend some public or private school 
for acertain period of each year. § 489a, San. & B. 
Ann. St. (chap. 121, Laws 1879; chap. 298, Laws 1882; 
chap. 73, Laws 1887), superseded by § 489), San. & B. 
Ann. St. (chap. 519, Laws 1889). In the case of a poor 
man incapable of educating his children at private ex- 
pense, they are ‘“‘compelled to attend’ such school 
without the consent of themselves or their parents, 
notwithstanding itis, in a limited sense, a place of 
worship; and in the case of men of property it might 
impose an unauthorized burden. This, as we under- 
stand, is prohibited by the clause of the Constitution 
we are considering. 

The fourth clause of the section of the Constitution 
quoted declares, in effect, that no money shall “ be 
drawn from the treasury for the benefit of religious 
societies, or religious or, theological seminaries.’’ As 
argued by the learned counsel] for the school board, 
the word “ treasury,’’ in this clause, probably refers to 
the State treasury. But we are to remember that the 
school in question receives annually from the State 
treasury its proportionate share, not only of the school 
fund income (§ 554, R. S.; § 3, chap. 124, Laws 1885, and 
chap. 277, Laws 1887), but also of the one-mill tax. 
§ 1070a, San. & B. Ann. St.; chap. 287, Laws 1885. The 
question thus recurs whether the money thus drawn 
from the State treasury for the maintenance and sup- 
port of {the school in question is for the benefit of a 
religious seminary, within the meaning of this clause 
of the Constitution. A seminary is defined by Web- 
ster as a “‘ place of training; institution of education; 
a §school, academy, college or university, in which 
young persons are instructed in the several branches 
of learning which may qualify them for their future 
employments.” It manifestly includes institutions of 
learning or education of different grades. But a relig- 
ious seminary of any one grade is just as effectually 
forbidden as a religious seminary of any higher or 
other grade. The thing that is prohibited is the draw- 
ing of any money from the State treasury for the 
benefit of any religious school. If the stated reading 
of the Bible in the school as a text-book is not only, 
in # limited sense, worship, but also instruction, as it 
manifestly is, then there is no escape from the conclu- 
sion that it is religious instruction; and heuce the 
money s0 drawn from the State treasury was for the 
benefit of a religious school, within the meaning of thie 
clause of the Constitution. The Constitutions of Massa- 
chusetts, New Hampshire and some other States 
differ so widely from ours as to make the adjudica- 
tions in those States almost wholly inapplicable to the 
question here presented. It is conceded that no decis- 
ion has been found, under constitutional provisions 
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like ours, squarely sustaining the ruling of the learned 
trial court. Some things have been said in some of 
the cases cited, arising under somewhat similar con- 
stitutional provisions, that may seem to support it. 
Among these are Donahue v. Richards, 38 Me. 379; 
Ferriter v. Tyler, 48 Vt. 444; Moore v. Monroe, 64 Iowa, 
367; Millard v. Board, 121 Ill. 297. The Maine case, 
largely involving other considerations, is based, in part, 
upon decisions under Constitutions widely differing 
from ours, and was decided under a Constitution con- 
taining none of the provisions upon which especial 
stress is here laid. The same is partially true of the 
Vermont case. The same is true in a limited sense of 
the Iowa and Illinois cases, and in neither of which is 
avy adjudication cited. The following cases seem to 
be in harmony with the conclusions we have reached: 
State v. Hallock, 16 Nev. 373; Board v. Minor, 23 Ohio 
St. 211; State v. White, 82 Ind. 278; Spencer v. School 
Dist., supra; Dorton v. Hearn, supra; Scofield v. School 
Dist., supra, and Weir v. Day, supra. They are more- 
over in harmony with prior decisions of this court. 
Morrow v. Wood, 35 Wis. 59; School Dist. v. Arnold, 
supra. In the Nevada case the decision was adverse 
to the use of the Catholic Bible. We deem it unneces- 
sary to enter upon an extended aualysis of the numer- 
ous adjudications cited, since the constitutional pro- 
visions here involved reat upon us with ar imperative 
command. 

The unanimous result of our deliberations 1s as di- 
rected by Mr. Justice Lyon. 


Orton, J. I must fully and cordially concur in the 
decision and in the opinions of Justices Lyon and 
Cassoday in this case. It is not needful that any other 
opinion should be written, but I thought it proper to 
state briefly some of the reasons which have induced 
such concurrence in the decision. ‘‘ The right of every 
man to worship Almighty God according to the dic- 
tates of his own conscience shall never be infringed; 
nor shall any mav be compelled to attend, erect or 
support any place of worship; * * * norshall any 
control of or interference with the rights of conscience 
be permitted, or any preference be given by law to any 
religious establishments or modes of worship.’’ Const., 
art. 1, § 18. ** No religious test shall ever be required as 
a qualification for any office of public trust under the 
State, and no person shall be rendered incompetent to 
give evidence in any court of law or equity, in conse- 
quence of his opinions on the subject of religion.’’ Id., 
§19. The interest of the school fund, ‘‘and all other 
revenues derived from the school lands, shall be ex- 
clusively applied,” etc., ‘‘to the support and mainte- 
nance of common schools in each school district,’’ etc. 
Id., art. 10, § 2, subd. 1. ‘*The Legislature shall pro- 
vide by law for the establishment of district schools, 
which shall be as nearly uniform as practicable; and 
such schools shall be free, and without charge for tui- 
tion, to all children between the ages of four and 
twenty years; and no sectarian instruction shall be 
allowed therein.’”’ Id., § 3. ‘“ Each town and city 
shall be required to raise by tax annually for the sup- 
port of common schools therein a sum not less,’’ etc. 
Id.,§4. ‘ Provision shall be made by law for the dis- 
tribution of the income of the school fund among the 
several towns and cities of the State for the support 
of common schools therein,’ etc. Id., § 5. 

These provisions of the Constitution are cited to- 
gether to show how completely this State, as a civil 
government, and all its civil institutions, are divorced 
from all possible connection or alliance with any and 
all religions, religious worship, religious establish- 
ments or modes of worship, and with everything of a 
religious character or appertaining to religion; and to 
show how completely all are protected in their religion 
and rights of conscience, and that no one shall ever be 
taxed or compelled to support any religion or place 





of worship, or to attend upon the same, and more es 
pecially to show that our common schools, as one of 
the institutions of the State created by the Constity. 
tion, stand in all these respects, like any other insti. 
tution of the State, completely excluded from all pos- 
sible connection or alliance with religion or religious 
worship, or with any thing of a religious character 
and guarded by the constitutional prohibition that 
“no sectarian instruction shall be allowed therein,” 
They show also that the common schools are free to 
all alike, to all nationalities, to all sects of religion, to 
all ranks of society, and to all complexions. For thege 
equal privileges and rights of instruction in them, all 
are taxed equally and proportionately. The constitu. 
tional name, ‘common schools,” expresses their 
equality and universal patronage and support. Com- 
mon schools are not common as being low in character 
or grade, but common to ail alike, to everybody, and 
to all sects or denominations of religion, but without 
bringing religion into them. The common schools, 
like all the other institutions of the State, are protected 
by the Constitution from all ‘‘control or interference 
witb the rights of conscience,” and from all prefer- 
ences given by law to any religious establishments or 
modes of worship. As the State can have nothing to 
do with religion except to protect every one in the en- 
joyment of his own, so the common schools can have 
nothing to do with religion in any respect whatever. 
They are as completely secular as any of the other in- 
stitutions of the State, in which all the people alike 
have equal rights and privileges. The people cannot 
be taxed for religion in schools more than anywhere 
else. Religious instruction in the common schools is 
as clearly prohibited by these general clauses of the 
Constitution as religious instruction or worship in any 
other department of State supported by the revenues 
derived from taxation. 

The clause that ‘‘no sectarian instruction shall be 
allowed therein,” was inserted ex industria to exclude 
everything (pertaining to religion. They are called by 
those who wish to have not only religion, but their 
own religion, taught therein, ‘‘ Godless schools.” They 
are Godless, and the educational department of the 
government is Godless, in the same sense the execu- 
tive, legislative and administrative departments are 
Godless. So Jong as our Constitution remains as it is 
no one’s religion can be taught in our common schools. 
By religion I mean religion as a system, not religion 
in the sense of natural law. Religion in the latter 
sense is the source of all law and government, justice 
and truth. Religion, as a system of belief, cannot be 
taught without offense to those who have their own 
peculiar views of religion, no more than it can be with- 
out offense to the different sects of religion. Howcan 
religion, in this sense, be taught in the common 
schools without taxing the people for or on account of 
it? The only object, purpose or use for taxation by 
law in this State must be exclusively secular. There 
is nosuch source and cause of strife, quarrel, fights, 
malignant opposition, persecution and war, and all 
evil in the State, as religion. Let it once enter into 
our civil affairs, our government would soon be de- 
stroyed. Let it once enter into our common schools, 
they would be destroyed. Those who made our Con- 
stitution saw this, and used the most apt and compre 
hensive language in it to prevent such a catastrophe. 
Itis said, if reading the Protestant version of the 
Bible in school is offensive to the parents of some of 
the scholars, and antagonistic to their own religious 
views, their children can retire. They ought not to be 
compelled to go out of the school for such a reason for 
one moment. The suggestion itself concedes the whole 
argument. That version of the Bible is hostile to the 
belief of many who are taxed to support the common 
schools, and who have equal rights and privileges in 
them. It isa source of religious and sectarian strife. 
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That is enough. It violates the letter and the spiritof | our disregarding the legal presumption that every 


the Constitution. No State Constitution ever existed 
that so completely excludes and precludes the _possi- 
bility of religious strife in the civil affairs of the State, 
and yet so fully protects all alike in the enjoyment of 
their own religion. All sects and denominations may 
teach the people their own doctrines in all proper 

Jaces. Our Constitution protects all and favors none. 
But they must keep out of the common schools and 
civil affairs. It requires but little argument to prove 
that the Protestant version of the Bible, or any other 
version of the Bible, is the source of religious strife 
and opposition, and opposed to the religious belief of 
many of our people. It is a sectarian book. The 
Protestants were a very small sect in religion at one 
time, and they are a sect yet, to the great Catholic 
Church, against whose usages they protested, and so is 
their version of the Bible sectarian, as against the 
Catholic version of it. The common school is one of 
the most indispensable, useful and valuable civil insti- 
tutions this State has. Jt is demiocratic, and free to 
all alike, in perfect equality, where all the children of 
our people stand on a common platform, and may 
enjoy the benefits of an equal and common education. 
An enemy to our common schools is an enemy to our 
State government. It is the same hostility that would 
cause any religious denomination that had acquired 
the ascendency over all others, to remodel our Consti- 
tution, and change our government, and all of its in- 
stitutions, so as to make them favorable only to itself, 
aud exclude all others from their benefits and protec- 
tion. In such an event, religious and secturian in- 
struction will be given in all schools. Religion needs 
nosupport from the State. It is stronger and much 
purer without it. 

This case is important and timely. It brings before 
the courts a case of the plausible, insidious, and ap- 
parently innocent entrance of religion into our civil 
affairs, and of an assault upon the most valuable pro- 
visions of the Constitution. Those provisions should 
be pondered and heeded by all of our people, of all 
nationalities, and of all denominations of religion, who 
desire the perpetuity, and value the blessings of our 
free government. That such is their meaning and in- 
terpretation no one can doubt, and it requires no cita- 
tion of authorities to show. It is religion and sectarian 
instruction that are excluded by them. Morality and 
good conduct may be inculcated in the common 
schools, and should be. The connection of church 
and State corrupts religion, and makes the State 
despotic. 

—_———_q___—_—. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ARBITRATION AND AWARD—CosTSs.— (1) A submis- 
sion to arbitrators was “ of all questions and disputes 
arising and to arise under” a certain contract, ‘‘in- 
cluding all claims of either party for damages for non- 
performance, delay or otherwise.”” The award recited 
that it was made after hearing the allegations and 
proofs of the parties; found the value of the work 
done; deducted the amounts paid, and the amount 
found as defendant’s damage; and allowed the balance 
to plaintiffs. Held, that the award was as broad as 
the submission, and was conclusive as to all parties 
concerned. In the absence of some positive proof of 
neglect or refusal by the arbitrators to decide any of 
the particular matters presented under the submission 

presumption holds good that their award covers all 
of the submission. Ott v. Schroeppel, 5 N. Y. 482. The 
Parties certainly were bound, under their general sub- 
Mission, to claim before the arbitrators all the de- 
Mands coming within the scope of the submission; 
and iu this case, the absence of negative proof forbids 





such demand was laid before them. I think a party is 
bound, by the very spirit and letter of a general sub- 
mission, to submit every demand he has arising out of 
the transaction or contract; and if he fails to do so, he 
will not be heard to complain, in the face of a general 
award, that there were matters omitted to be passed 
upon. I think the rule should be a settled one that 
the submission by parties of all matters in dispute, 
growing out of a particular transaction or contract, 
will estop them from thereafter claiming that the 
award is not conclusive, if its language and terms, 
when fairly regarded, are comprehensive. The pre- 
sumption should be strongly upheld by courts that the 
arbitrator’s decision was a final adjustment of all mat- 
ters in controversy. These propositions find their sup- 
port in well-considered cases in the reports; such as 
the early English and American cases of Smith v. 
Jobnson, 15 East. 215; Dunn v. Murray, 9 Barn & ©. 
780; Wheeler v. Van Houten, 12 Johns. 313; Ott v. 
Schroeppel, 5 N. Y. 482, and Brazill v. Isham, 12 id. 9. 

In Smith v. Johnson, Lord Ellenborongh decided 
that when all matters were referred, the parties ought 
to bring forward every demand which was within the 
scope of the reference. In Dunn v. Murray, where all 
matters in difference in a suit brought to recover 
wages for work actually done, and damages for a tor- 
tious dismissal from service, were referred to arbitra- 
tors, the report was held by Chief Justice Tenterden, 
on the strength of that decision of Lord Ellenborough, 
to bea bar to a subsequent action for the dismissal 
only, although no claim was made for it before the 
arbitrators, and their award was confined tothe value 
of the work. These and the New York cases cited 
carry out the principle that the estoppel upon the par- 
ties is co-extensive with the sabmission; and the par- 
ties, where the submission is of all matters, will not be 
allowed to defeat the award by showing that a general 
award does not embrace a decision upon some particu- 
lar matter or demand. (2) The right to determine 
which party shall pay the costs is an incident of the 
general authority of the arbitrators, and no time for 
the delivery of the award being fixed by the submis- 
sion, the award takes effect from the time it is ready 
for delivery and the parties are notified, and is not 
affected by its retention as security for the payment 
of the costs. (3) Code of Civil Procedure of New 
York, section 2383, providing that a submission to ar- 
bitration, made either as prescribed in that Code or 
otherwise, cannot be revoked by either party after the 
matter has been finally submitted to the arbitrators 
for their decision, applies to a common-law submission 
to arbitration. People ‘v. Nash, 111 N. Y. 310. Feb. 
25, 1890. New York Lumber & Wood-Working Co. v. 
Schneider. Opinion by Gray, J. Affirming 1 N. Y. 
Supp. 441, 


CONSTITUTIONAL LAW — CRUEL AND UNUSUAL PUN- 
ISHMENT.—(1) By virtue of the inhibition of cruel and 
unusual punishments for crime (Const. N. Y., art. 1, 
§°5), the judiciary has power to annul an act prescrib- 
ing punishments which are in fact cruel and unusual; 
although the statute from which the inhibition was 
derived (1 W. & M., chap. 2) was only in the nature of 
a bill of rights, and did not operate to abolish cruel 
punishments, or to prevent the subsequent infliction 
of capital punishment for crimes not capital when it 
was enacted. (2) Criminal Code of New York, sec- 
tion 505, which directs the infliction of the death pen- 
alty by electricity, prescribes no new and un- 
usual punishment, in the sense of the constitutional 
inhibition; but only directs a new method of inflict- 
ing the usual punishment fora capital crime. (3) A law 
must stand unless, by arguments deducible from the 
face of its provisions, it appears to be in conflict with 
the Constitution; and on a question as to the consti- 
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tutionality of an act which directs the infliction of the 
death penalty by electricity no evidence can be ad- 
mitted to show that the method would produce extreme 
and prolonged suffering. The only question involved 
in this appeal is, whether this enactment is in conflict 
with the provision of the State Constitution, which 
forbids the infliction of cruel and unusual punishment. 
Const., art. 1,85. This provision was borrowed from 
the English statute passed in the first year of the 
reign of William and Mary, being chapter 2 of the stat- 
utes of that year, entitled ‘‘An act declaring the rights 
and liberties of the subject, and settling the succession 
of the crown,” usually known as the Bill of Rights. It 
enacts, among other things, that ‘‘ excessive bail ought 
not to be required, nor excessive fines imposed, nor 
cruel and unusual punishment inflicted.” When this 
statute was made part of the Constitution of the 
United States the word “shall *’ was substituted for 
the word “‘ ought,”’ and in this form it first appears in 
the Constitution of this State adopted in 1846. It is 
not very clear whether the provision as it stands in 
our Constitution was intended as an admonition to 
the Legislature and the judiciary, or as a restraint 
upon legislation inflicting punishment for criminal 
offenses. When the statute referred to was enacted in 
Eugland it was not intended as a check upon the 
power of Parliament to prescribe such punishment for 
crime as it considered proper. Its enactment did not 
change any law then existing, nor did it mitigate the 
harshness of criminal punishments in that country. 
For more than half a century after it appeared on the 
statute book a long catulogue of offeuses were punish- 
able by death, many of which were not visited with 
that extreme penalty before the Bill of Rights was 
passed. 2 Shars. Bl. Com., § 33, p. 440. The history of 
the times in which this provision assumed the form of 
a law shows that it was, after all, intended to be a lit- 
tle more than a declaration of the rights of the sub- 
ject. The English people were about to place upon 
the throne, made vacant by revolution, a foreign 
prince, whose life had been spent in military pursuits, 
rather than in the study of constitutional principles 
and the limitations of power as then understood in the 
country be was to govern. This was considered a 
favorable opportunity to enact, in the solemn form of 
a statute, a declaration of the principles upon which 
the people desired the government to be conducted. 
But whatever the purpose of this statute was in the 
country where it originated, we think that its pres- 
ence in the Constitution of this State confers power 
upon the courts to declare void legislative acts pre- 
scribing punishments for crime in fact cruel and un- 
usual. This is the power that is invoked against the 
amendments to the Code of Criminal Procedure above 
referred to, by the learned counsel for the relator, in 
an argument addressed to us, interesting on account 
of its great political and scientific research. We enter- 
tain no doubt in regard to the power of the Legisla- 
ture to change the manner of inflicting the penalty of 
death. The general power of the Legislature over 
crimes, and its power to define and punish the crime 
of murder, is not and cannot be disputed. The amend- 
ments prescribed no new punishment for this offense. 
The punishment now, as before, is death. The only 
change made is in the mode of carrying out the sen- 
tence. The infliction of the death penalty in any man- 
ner must necessarily be accompanied with, what 
might be considered in this age, some degree of 
cruelty, and it is resorted to only because it is consid- 
ered necessary for the protection of society. The act 
on its faee does not provide for any other or additional 
punishment. In behalf of the relator, this legislation 


is assailed in no other way than by attempting to show 
that the new mode of carrying out a death sentence 
subjects the person convicted to the possible risk of 
torture and unnecessary pain. 


This argument would 





apply with equal force to any untried method of exe. 
cution, and when carried to its logical results, would 
probibit the enforcemeut of the death penalty at all, 
Every act of the Legislature must be presumed to 
be in harmony with the fundamental law, until the 
contrary is clearly made to appear. Board y. 

34 N. Y. 066, 668; People v. Briggs, 50 id. 553, 558; Peo. 
ple v. Insurance Co., 92 id. 328, 344; People vy. Alber. 
son, 55 id. 50, 54; People v. Gillson, 109 id, 889, agT: 
People v. King, 110id. 418. If it cannot be made te 
appear that « law is in conflict with the Constitution, 
by argument deduced from the language of the law 
itself, or from matters of which a court can take judi- 
cial notice, then the act must stand. The testimony 
of expert or other witnesses is not admissible to show 
that in carrying out aiaw enacted by the Legislature 
some provision of the Constitution may possibly be 
violated. People v. Albertson, supra; People ¥. 
Draper, 15 N. Y. 532; In re Elevated R. Co., 70 id. az, 
If the act upon its face is not in conflict with the Con- 
stitution, then extraneous proof cannot be used to 
condemn it. The history and origin of the enactment 
we are now considering may very properly be referred 
to, to test its validity, and ascertain its true intentand 
proper interpretation. It bas been said that courts 
will place themselves in the situation of the Legisla- 
ture, and by ascertaining the necessity and probable 
objects of the passage of a law, give effect to it, if pos 
sible, according to the intention of the law-makers, 
when that can be done without violating any constitu. 
tional provision. People v, Supervisors, 43 N. Y. 130. 
Chapter 352 of the Laws of 1886, entitled * An act to 
authorize the appointment of a commission to investi- 
gate and report to the Legislature the most humane 
and approved method of carrying into effect the sen- 
tence of death in capital cases,”’ provided for the ap- 
pointment of a commission consisting of three emi- 
nent citizens, who were named therein, and required 
them to investigate and report to the Legislature, 
on or before the fourth Tuesday of January, 1887, 
the most humane and practical method known to 
modern science of carrying into effect the sentence of 
death in capital cases. To eunble this commission to 
make its investigation most thorough, the Legislature 
extended the time for it to report for a year longer by 
chapter 7 of the Laws of 1887. This commission, early 
iu the legislative session of 1888, made its report, ac- 
companied with a proposed bill, which the Legislature 
afterward, and during the same session, enacted, and 
this is the statute which is now attacked in behalf of 
the relator as an unauthorized expression of the legis- 
lative will. The Legislature proceeded to change the 
mode of executing the sentence of death with care aud 
caution and unusual deliberation. It would be & 
strange result indeed if it could now be held that its 
efforts to devise a more humane method of carrying 
out the sentence of death in capital cases have cul- 
minated in the enactment of a law in conflict with the 
provisions of the Constitution prohibiting cruel and 
unusual punishments. Whether the use of electricity, 
as an agency for producing death, constituted a more 
humane method of executing the judgment of the 
court in capital cases, was a question for the determi: 
nation of the Legislature. It was a question peculiarly 
within its province, and the means at its command 
for ascertainiug whether such a mode of producing 
death involved cruelty, within the meaning of the 
constitutional prohibition, were certainly as satisfac 
tory and reliable as any that are consistent with the 
limited functions of an appellate court. The deter- 
mination of the Legislature of this question is concla- 
sive upon this court. The amendment of the Code of 
Criminal Procedure, changing the mode of inflicting 
the death penalty,, does not, upon its face nor in its 
general purpose and intent, violate any provision of 
the Constitution. The testimony taken by the referee, 
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while not available to impeach the validity of the leg- 
jslation, may, we think, be regarded as a valuable col- 
lection of facts and opinions touching the use of elec- 
tricity as a means of producing death, and for that 
reason as part of the argument for the relator, but 
nothing more. We have examined this testimony, 
and can find but little in it to warrant the belief that 
this new mode of execution is cruel, within the mean- 
ing of the Constitution, though it is certainly anusual. 
On the contrary, we agree with the court below that 
it removes every reasonable doubt that the application 
of electricity to the vital parts of the human body, 
under such conditions and in the manner contem- 
plated by the statute, must result in instantaneous, 
and consequently in painless, death. March 21, 1890. 
People, ex vel. Kemmier, v. Durston. Opinion by 
Q@Brien, J. Affirming 7 N. Y. Supp. 813, which 
affirms id. 145. 


CoRPORATION—ULTRA VIRES — ASSOCTATION.—(1) A 
complaint which alleges that the defendant, an incor- 
porated company, being a member of an unincor- 
porated association, together with other members of 
said association authorized a certain person, as trus- 
tee, to make a contract with plaintiff to pay him, as 
patentee, one-eighth of one per cent royalty on each 
pound of certain fibres used by them in the manufac- 
ture of certain goods, in consideration of his agree- 
ment to allow them the exclusive use and sale of cer- 
tain inventions, does not show that such association 
was a partnership, and that such contract, as to de- 
feudant company, was therefore void. (2) An agree- 
ment by a patentee to allow an association and its 
members the exclusive use and sale of inventions 
patented by him is not illegal as being in restraint of 
trade. (3) Said contract further required each member 
of the association to make monthly sworn statements, 
to plaintiff of goods so made, and in case of default, 
required the trustee to bring suit for plaintiff's benefit 
against the defaulting member. The defendant com- 
pany defaulted, but the trustee, though requested, 
neglected to bring suit. In an action to enforce the 
contract against it, plaintiff also prayed damages 
against the trustee for his neglect. Held, that as the 
complaint stated no sufficient case for damages against 
him, there was no misjoinder of causes of action. (4) 
Iu such action it was proper to join the trustee, in 
order to charge him with costs, because he neglected 
to bring suit at his own cost, as required. April 15, 
1890. Good v. Tucker & Curter Corduge Co. Opinion 
by Peckham, J. Affirming 6 N. Y. Supp. 204. 


CORPORATIONS—LIABILITY OF STOCKHOLDERS—SET- 
orr.—In an action to charge a stockholder with a cor- 
porate debt, under laws of New York of 1848, chapter 
40, section 10, which provides for the individual liabil- 
ity of a stockholder, jadgments against the corpora- 
tion, purchased by defendant while he was a director, 
and after he knew the corporation was insolvent, can- 
hot avail him as a defense beyond the amount which 
he shows he actually paid for them. April 15, 1890. 
Bulkley v. Whitcomb. Opinion by Finch, J. Affirm- 
ing 1 N. Y. Supp. 748. 


COVENANTS—REASONABLE REGULATIONS—DAMAGES 
70 LEASEHOLD.—(1) A grantor conveyed to defendant, 
arailroad company, a strip of land between grantor’s 
hotel and defendant’s depot property, which was south 
ofthe hotel. The deed contained « clause that the 
conveyance was ‘‘on condition that the said railroad 
company * * * shall at all times maintain an open- 
ing into the premises hereby conveyed, opposite the 

hange Hotel, so called, adjacent to the premises 
hereby conveyed, for the convenient access of passen- 
kers and their baggage to and from said premises.” At 
the time of the conveyauce, defendant's trains stopped 
“pposite to the hotel, so that passengers would cross 





the strip conveyed in reaching the hotel. Afterward 
defendant erected a depot on the west side of the ho- 
tel, closed up the opening in the strip, and opened a 
gateway on the east side of the depot, leading directly 
into the hotel property, but not across the strip. Held, 
that as the purpose of the clause was to secure to the 
hotel a direct communication with the depot, this was 
a substantial and sufficient compliance with it. (2) The 
deed provided however that the use of the opening 
should be subject “ to all proper regulations of police 
and railroad discipline of persons on the said prem- 
ises.’’ Held, that it was a reasonable regulation that 
no persons should enter the depot through the gate un- 
less they had tickets, and train was about to leave, and 
that only hand baggage should be taken in at that 
point. (3) In an action for injury to the leasehold in- 
terest in the hotel for not maintaining a sufficient 
opening, it was error to allow the lessee to testify that 
he knew a certain aflount would have been the rental 
value if a sufficient opening had been maintained, as it 
was for the jury to determine the damages from the 
evidence as to what defendant had done, the condition 
of the business before and after, etc. April 15, 1890. 
Avery v. New York Cent. & H. R. R. Co. Opinion by 
Gray, J. Reversing 2 N. Y. Supp. 101. 


COVENANTS—RUNNING WITH THE LAND. WILL—DE- 
VISE—DESCRIPTION.—(1) Where a riparian owner con- 
tributes so much of his lands, dam, ditch, etc., as may 
be necessary for the creation and enjoyment of a new 
water privilege, to be owned jointly by himself and 
two others, his covenant to keep the dam for the new 
privilege in repair, and to rebuild it, if necessary, at 
the sole expense of himself, his heirs and assigns, runs 
with the land, as it isconnected with the subject of the 
grant, and eiiters into its value. Although the inter- 
est transferred was less than the entire title, and the 
residue was reserved by the grantor, the covenants 
were in support of the grant, and related to the bene- 
ficial enjoyment of the thing granted. The benefit of 
the covenants therefore passed with the interest trans- 
ferred to the covenantee, while the burden rested 
upon the part reserved by the covenantor, and became 
binding upon whomsoever should at any time own the 
same. Norman v. Wells, 17 Wend. 136, 146, and cases 
therein cited; Hart v. Lyon, 90 N. Y. 663; Phoenix 
Ins. Co. v. Continental Ins. Co., 87 id. 400, 408; Trus- 
tees v. Lynch, 70 id. 440, 450; Wilbur v. Brown, 3 Den. 
356; Fitch v. Johnson, 104 Ill. 111; Manderbach v. 
Bethany Orphans’ Home, 109 Penn. St. 281; Cooke v. 
Chilcott, 18 Moak Eng. R. 760; Spencer's Case, 1 
Smith Lead. Cas. 175, 212; Morse v. Aldrich, 19 Pick. 
449; Bronson v. Coffin, 108 Mass. 175; Devl. Deeds, 
§ 940; Gould Waters, § 301. These views do not con- 
flict with Cole v. Hughes, 54 N. Y. 444, or Scott v. Mc- 
Millan, 76 id. 144, which hold that a covenant to con- 
tribute toward the construction of a party-wall built 
by one owner, whenever the other owner should use 
it, did not run with the land, because neither received 
or granted any interest in land. (2) A devise by the 
covenantor of “tall my water privileges,’’ together with 
the various mills and factories connected therewith, 
includes his interest in the dam and pond for the new 
privilege, though not described by metes and bounds. 
Where it is apparent that the grantor or testator in- 
tended to dispose of the entire “ mill property.’* the 
use of the phrase, ‘“‘all my water privileges,’’ includ- 
ing the various mills and muanufactories connected 
therewith, without a description by metes and bounds, 
includes the dam and pond, which are an essential 
part of the privileges and property. Wetmore v. 
White, 2 Caines Cas. 87; Babcock v. Utter, *40 N. Y. 
409; Le Roy v. Platt, 4 Paige, 76; Hills v. Dey, 14 
Wend. 206; Jackson v. Buel, 9 Johns. 298; Moore v. 
Fletcher, 16 Me. 63; Morgan v. Mason, 20 Ohio, 401; 
Woolen Factory v. Batchelder, 3 N. H. 190; Gould 
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Waters, $$ 305-308, and cases cited. Second Division, 
April 15, 1890. Nye v. Hoyle. Opinion by Vann, J. 
Affirming 44 Hun, 630. 


CRIMINAL LAW—MURDER—INSANITY—EVIDENCE.— 
(1) On a trial for murder, when the defense was men- 
tal irresponsibility, it was shown that the accused was 
a hard and habitual drinker, but was quite sober when 
he committed the act. A medical expert, after ex- 
amination, thought him not entirely capable of appre- 
ciating what transpired about him, and in answer to 
an hypothetical question, which failed however to 
state with exactness the prisoner’s habits and circum- 
stances, said he would be incapable of discriminating 
the quality of his acts. But two physicians saw no in- 
dications of mental unsoundness, and thought his con- 
duct at the time of the killing and afterward showed 
a consciousness of the nature of the deed. The accused 
had conducted his business of huqgstering with a meas- 
urable degree of sagacity and success. Held, there 
was no evidence of mental unsoundness to warrant in- 
terference with the verdict of murder in the first de- 
gree. (2) Where the defense is mental irresponsibility 
produced by habitual intoxication, it is not error to 
refuse a charge “that in fixing the grade of crime 
* * * the evidence of his intoxication becomes very 
important, and must be carefully weighed,” and to 
charge instead thereof that ‘‘all the evidence in the 
case is to be carefully weighed, butit is not the prov- 
ince of the court to tell you what is important or 
otherwise.’’ (3) Physicians, who were sent to the jail 
to examine a prisoner accused of murder, whose de- 
fense was mental irresponsibility, were properly al- 
lowed to testify for the prosecution as to his mental 
capacity. Their visit neither gave rise to the relation 
of patient and physician, nor resulted in compelling 
the accused to give evidence against himself. (4) On 
a trial for the murder of defendant's paramour, who 
had eloped with him from her husband, it was proper 
to admit evidence of his conversations and quarrels 
with her, and of her desire to return to the city of her 
former home, as tending to show the influences that 
acted upon his mind. (5) The Constitution of New 
York (art. 1, § 5) forbids the infliction of cruel or un- 
usual punishments for crime; but where an act directs 
the infliction of the death penalty by a new agency, 
electricity, it must be assumed that the Legislature 
acted after some investigation of the facts, and it can- 
not be held, upon a groundwork of possibilities, that 
the method will cause extreme and prolonged suffer- 
ing. March 21, 1890. People v. Kemmler. Opinion 
by Gray, J. 


INJUNCTION — CORPORATION — BY-LAWS. — (1) The 
plaintiff was a member of a “ musical mutual protec- 
tive union,” one of whose by-laws provided that every 
member must refuse to perform in any orchestra in 
which any person is engaged who is not a member in 
good standing, except organists and directors of musi- 
cal societies and members of travelling companies. 
Plaintiff was a director of a musical society, and man- 
ager of a travelling company. He and certain mem- 
bers of his company, members of said union, were no- 
tified by the directors of the union to appear and show 
cause why they should not be fined for a violation of 
said by-law. Held, that the injury threatened was con- 
jectural only, and not a ground for an injunction 
against said directors. (2) There is no ground for is- 
suing a restraining order where the act threatened is 
only the infliction of a pecuniary fine, which, against 
plaintiff's will, could only be collected, if at all, by an 
action at law wherein he might set up as a defense the 
facts stated in his complaint. (3) A member of an in- 
corporated society cannot sue to have declared null 
and void, as illegal, certain by-laws thereof, although, 
through their influence upon persons sustaining busi- 
ness relations to him, such by-laws may cause him 





trouble and loss; especially so where it appears that 
the action of such persons is determined only by a vol- 
untary obedience thereto. April! 15, 1890, y 
Musical Mutual Protective Union. Opinion by Ruger, 
C.J. Reversing 2N. Y. Supp. 195. : 


JUDGMENT—RES ADJUDICATA—FINDING OF FAct,— 
A finding, in a former action between the same 
ties, that a contract was executed as alleged, though 
the court declined to enforce it, for want of jurisdic. 
tion, is not sufficient to establish its execution jy a 
subsequent action thereon, even though recovery on 
another contract in.the former action was limited to 
the time prior to the date of the contract in question; 
such limitation not having been made at the instance 
of defendant. April 15, 1890. Cauhape v. Parke, Davis 
& Co. Opinion by Andrews, J. Affirming 46 Hun, 3g. 


MASTER AND SERVANT—NEGLIGENCE—FELLOW-SER- 
VANT—UNLOADING VESSEL.—Though the consignees of 
a cargo of cual have agreed to unload it at their own 
expense, and have put their laborers at the work, the 
captain of the boat, who, in accordance with custom, 
manages the guy-rope used in hoisting and transfer. 
ring the coal, remains the servant of the boat-owners, 
and is not a fellow-servant with a laborer of the con- 
signees, and the boat-owners are liable for an injury to 
him resulting from the captain’s negligence. While the 
consignee pays for the unloading, and sets his own ser- 
vants at the work, yet the process is carried on under 
the general superintendence and direction of the cap- 
tain. The usage which reserves to him the control of 
the guy-rope seems of itself to show that. The manat 
the horse cannot see those in the hold, and they cannot 
see him. The captain cau see both. He gives the sig- 
nal upon which they act, and must necessarily direct 
the work in its progress. The position which custom 
assigns him leaves him in practical conirol of the boat. 
He can protect it from injury. A servant of the steve- 
dore would be less likely to do so, and very probably 
the custom is founded on that fact. But the conse- 
quent action of the captain is not only in the interest 
and for the protection of the boat, but it seems to me 
must be an element in the delivery of the cargo. Itis 
a remnant of the general rule, cut down and limited by 
the bill of lading and the custom relating to cargoes of 
coal. Let us try to see whether that must not be the 
truth. Suppose that when this boat arrived the captain 
had given notice to the consignee, whose stevedore ap- 
peared, ready to do the work, but the captain refused 
to touch the guy-rope or provide anybody to do so, and 
the stevedore on his part refused to hire a man to do 
the duty which usage put upon the captain, could we 
say that the coal had been delivered, and the risk of 
the carrier had ended? I do not see that we could. I 
think we should be obliged to hold that the captain's 
conduct was a refusal to deliver in accordance with the 
custom of the port, and that there was a failure tode- 
liver the coal through his fault. Suppose, again, that 
the stevedore should order the captain to give up the 
guy-rope to another, would the captain be bound to 
obey, and stand aside for astranger to superintend the 
process? To answer that in the affirmative would in- 
volve a violation of the custom. And so 1 have been 
led to the conclusion that the duty laid upon the cap- 
tain by usage is an element in the delivery of the cargo 
by the boat-owner, and a remaining shred of the gen- 
eral rule, cut down by the bill of lading, and the cus- 
tom as to coal-boats at the port of New York, to the 
duty of giving notice and supervising the actual deliv- 
ery by managing the guy. It will follow that the cap- 
tain’s action is as the servant of the boat-owner, and 
in performance of the latter’s duty in making delivery, 
and not as the servant of the stevedore. The | 
counsel insist that the custom means only that, where 
the delivery is ‘along-side,” the boat lends its captain 
to the use and service of the consignee’s stevedore in 
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performing his work of unloading. But the lending in 


that view is gratuitous. Why should it occur? In 
what did such a custom originate? How is it that the 
poat should give its captain’s service to one bound to 
do the whole work for another employer? Until we 
can answer these questiona, the theory hardly helps us. 
It is only another mode of stating the problem. The 
statement however opens the way to some of the au- 
thorities upon which the defendant relies. That most 
confidently pressed upon our attention is Murray v. 
Currie, L. R., 6 C. P. 24. The defendant employed a 
stevedore to unload his vessel. One of the ship’s crew 
named Davis was allowed to assist in the work, the 
stevedore being charged for his hire. Through the neg- 
ligence of Davis in doing his work an injury happened, 
and it became a question whose servant he should be 
deemed. Brett, J., suid: “If I lend my servant to a 
contractor, who is to have the sole control and super- 
intendence of the work contracted for, the independ- 
ent contractor is alone liable for any wrongful act done 
by the servant while so employed.’”? To make that 
case fit the one before us, we must first determine that 
the stevedore in unloading the coal was entirely inde- 
pendent of the captain, who had no right in any man- 
ner to interfere with the process of unloading, and then 
we must further find that he was employed by the 
stevedore as his servant to do his work. So that the 
ease leaves us with our principal problem unsolved. 
The same difficulty prevents an application of the de- 
cision in The Harold, 21 Fed. Rep. 428. April 15, 1890. 
Kilroy v. Delaware & H. Canal Co. Opinion by Finch, 
J. Affirming 1 N. Y. Supp. 779. 


MorRTGAGES — SALE OF MORTGAGED PROPERTY — RE- 
LEASE OF ONE PARCEL.— (1) K. purchased, free from 
the lien, one of two lots covered by a mortgage, paid 
the consideration and took possession; but before he 
received his deed, T., with notice of the sale, pur- 
chased the other lot, free from the lien, and receiveda 
deed therefor. Afterward the mortgagee released K.’s 
lotfrom the lien. Held, that the release of K.’s lot 
did not release the mortgage as to T.’s lot, since, 
though the latter’s deed was of prior date, K. had pur- 
chased first, and taken possession. (2) Where a per- 
son purchases one of two lots covered by 2 mortgage, 
in consideration of an obligation then assumed, his 
equity is stronger than that of one who has previously 
purchased the other lot, in consideration of a past-due 
debt, and the latter lot should be first sold to satisfy 
the mortgage. April 15,1890. Libbey v. Tufts. Opin- 
ion by O’Brien, J. Affirming 1 N. Y. Supp. 353. 


MUNICIPAL BONDS—CANCELLATION — LACHES — IN- 
JUNCTION—RES JUDICATA.—(1) For more than nine 
years a town regularly paid the interest on railroad aid 
bonds issued by it, and also paid a part of the princi- 
pal. The balance of the bonds, which were apparently 
valid, meanwhile passed into the hands of bonw fide 
purchasers for value. Held, that the town had been 
guilty of such unreasonable laches that equity would 
not decree a cancellation of the bonds, though actually 
void, and though the.delay in bringing suit had not 
continued for the full statutory period of limitation of 
equitable actions. (2) Where there is no claim that 
railroad aid bonds were issued fraudulently or collu- 
sively, the town supervisor will not be enjoined from 
Paying the interest thereon out of money collected for 
that purpose in the usual course of taxation, before the 
validity of the bonds was questioned. Such payment 
» neither an “illegal act,” nor does it constitute 

waste.” within the meaning of the Laws of New 
York, 1881, chapter 531, section 1, which authorizes the 
Prosecution of actions by the tax payers of a town ‘‘ to 
prevent any illegal act ” of its officers, or “to prevent 
waste or injury ” toits property or funds. (3) A judg- 
Ment in an action ostensibly for the interest on its 
bonds, but in fact prosecuted and defended by a town 





fur the purpose of having them declared invalid, is no 
bar to a re-examination of the entire question ina sub- 
sequent action for their cancellation against bondhold- 
ers not parties to the former action. April 15, 1890. 
Calhoun v. Delhi & M. R.Co. Opinion by Andrews, J. 
Affirming 48 Hun, 617. 


MUNICIPAL CORPORATION — DEFECTIVE STREET — 
SNOW AND IcE.—In an action against acity for injuries 
alleged to have been caused by a defective sidewalk, it 
appeared that plaintiff slipped on a ridge of ice and 
snow about six inches thick in the center and sloping 
to the edge of the walk. For four days previous to the 
accident it had been warm and sloppy, but the night 
before it suddenly grew colder and froze hard. The 
snow had not been fully removed at this point for sev- 
eral weeks. Held, that there was no evidence of neg- 
ligence on the part of defendant, and plaintiff could 
not recover. Whatever might have been its condition, 
so far as danger was to be apprehended, it arose solely 
from its frozen and slippery condition, and that, as we 
have seen, was caused by the freezing of the night be- 
fore the accident. The danger arising from the slip- 
periness of ice or snow lying in the streets isone which 
is familiar to everybody residing in our climate, and 
which every one is exposed to who has occasion to tra- 
verse the streets of cities and villages in the winter sea- 
son. Accidents occurring from such causes are charge- 
able solely to the persons injured, unless it can be 
shown that the cause therevf has been occasioned, ag- 
gravated or negligently permitted by the act of some 
third party charged with the duty of obviating or re- 
moving it. It was essential to the maintenance of thir 
action that some breach of duty on the part of the de- 
fendant should have been proved, accruing prior to the 
happening of the accident, which was the cause of the 
alleged injury. Weare of the opinion that the case 
made did not establish the existence of this essential 
fact. The proof fails te show that there was any ub- 
usual or dangerous obstruction to travel arising from 
snow or ice in the street, or even if there was, that any 
such lapse of time had intervened between the period 
of its creation and the occurrence of the accident 
as afforded a presumption of knowledge in the 
municipality of its condition; or opportunity to re- 
move the obstacle after notice was received. The 
duty resting upon municipal corporations to remove 
accumulations of ice and snow as it falls from time to 
time upon their streets is a qualified one, and becomes 
imperative only when dangerous formations or obsta- 
cles have been created, and notice of their existence 
has been received by the corporation. Hunt v. Mayor, 
109 N. Y. 134. Actual notice to the public authorities 
is not in all cases required, and it has been held that 
negligence may be inferred from the omission by the 
corporation to cause dangerous obstructions to be re- 
moved from the streets after sufficient time has elapsed 
to afford a presumption of knowledge of their exist- 
ence and an opportunity to effect their removal. If 
**there has elapsed such length of time as that the de- 
fect has become known and notorious, and there has 
been full opportunity for the municipality, through its 
agents charged with that duty, to learn the existence 
of the defect,’’ an omission to remove it within a 
reasonable time has been held to be sufficient to au- 
thorize a finding of negligence against the corporation. 
Requa v. City of Rochester, 45 N. Y. 136. The princi- 
ples regulating the liability of municipal corporations 
for injuries occasioned by accidents through the slip- 
periness of sidewalks have been the subject of frequent 
discussion recently in this court, and the cases decided 
fully support the conclusions reached by us in this case, 
and render further discussion unnecessary. Taylor v. 
City of Yonkers, 105 N. Y. 209; Kaveny v. City of Troy, 
108 id. 571; Kinney v. City of Troy, 108 id. 567. April 
15, 1890. Harrington v. City of Buffalo. Opinion by 
Ruger, C. J. Reversing 2 N.Y. Supp. 333. 
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TAX-LEASE—REDEMPTION—NOTICE.—(1) The service 
by the lessee of a tax-lease upon the owners of the 
leased lands of a notice to redeem, which described 
the sale as made for a tax of 1874, when in fact it was 
made for a tax of 1876, was misleading, and was not a 
notice of *‘ the sale,”’ as required by the laws of New 
York of 1871, chapter 381, section 13. (2) In an action 
of ejectment based on a tax-lease, the defendants may, 
on appeal, avail themselves of the insufficiency of the 
notice to redeem although they did not raise the point 
below, where the trial court, on motion, made both on 
specific and general grounds, directed the jury to find 
for defendants, and plaintiff excepted to such direc- 
tion. April 15, 1890. Smith v. Buhler. Opinion by 
Finch, J. Affirming 4 N. Y. Supp. 632. 


——__.____——_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW—EMINENT DOMAIN—INDIAN 
Territory.—The United States have the power 
through Congress to authorize a railway company to 
condemn lands for its purposes in the Chervokee In- 
dian Territory upon making compensation. The propo- 
sition that the Cherokee nation is sovereign in the 
sense that the United States is sovereign, or in the 
sense that the several States are sovereign, and that 
that nation alone can exercise the power of eminent 
domain within its limits, finds no support in the nu- 
merous treaties with the Cherokee Indians, or in the 
decisions of this court, or in the acts of Congress defin- 
ing the relations of that people with the United States. 
From the beginning of the government to the present 
time, they have been treated as *‘ wards of the nation,”’ 
“in a state of pupilage,’’ **dependent political com- 
munities,’ holding such relations to the general gov- 
ernment that they and their country, as declared by 
Chief Justice Marshall in Cherokee Nation v. Georgia, 
5 Pet. 1,17, “are considered by foreigu nations, as 
well as by ourselves, as being so completely under the 
sovereignty and dominion of the United States, that 
any attempt to acquire their lands, or to form a politi- 
cal connection with them, would be considered by all 
as an invasion of our territory and an act of hostility.’’ 
It is true, as declared in Worcester v. Georgia, 6 Pet. 
515, 557, 569, that the treaties and laws of the Uni- 
ted States contemplate the Indian Territory as com- 
pletely separated from the States and the Cherokee 
uations as a distinct community, and (in the language 
of Mr. Justice McLean in the same case, p. 583) that 
** in the executive, legislative and judicial branches of 
our government we have admitted, by the most solemn 
sanction, the existence of the Indians asa separate and 
distinct people, and as being vested with rights which 
constitute them a State or separate community.’’ But 
that falls far short of saying that they are a sovereign 
State, with no superior within the limits of its terri- 
tory. By the treaty of New Echota, 1835, the United 
States covenanted and agreed that the lands ceded to 
the Cherokee natiou should at no future time, with- 
out their consent, be included within the territorial 
limits or jurisdiction of any State or Territory, and 
that the government would secure to that nation *‘ the 
right by their national councils to make and carry into 
effect all such laws as they may deem necessary for the 
government of the persons and property within their 
own country, belonging to their people, or such per- 
sons as have connected themselves with them;” and, 
by the treaties of Washington, 1846 and 1866, the Uni- 
ted States guaranteed to the Cherokees the title and 

possession of their lands, and jurisdiction over their 
country. Revision of the Indian Treaties, pp. 65, 79, 
85. But neither these nor any previous treaties evinced 
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any intention, upon the part of the government, tp 
discharge them from their condition of pupilage orde. 
pendency, and constitute them a separate, independ. 
ent, sovereign peuple, with no superior within its lim. 
its. This is made clear by the decisions of this 

rendered since the cases already cited. In United 
States v. Rogers, 4 How. 567, 572, the court, referring 
to the locality in which a particular crime had been 
committed, said: ‘ It is true that it is occupied by the 
tribe of Cherokee Indians. But it has been assigned to 
them by the United States as a place of domicil forth 
tribe, and they hold and occupy it with the assent of the 
United States, aud under their authority, * + + 
We think it too firmly and clearly established to admit 
of dispute that the Indian tribes, residiug within the 
territorial limits of the United States, are subject to 
their authority.” In United States v. Kagama, 118 J, 
8S. 375, 379, the court, after observing that the ludiang 
were within the geographical limits of the United 
States, said: “*The soil and the people within thes 
limits are under the political control of the govern 
ment of the United States, or of the States of the 
Union. There exist within the broad domain of gov. 
ereiguty but these two. * * * They were, and al 
ways have been, regarded as having a semi-independ- 
ent position when they preserved their tribal rela 
tions; not as States, not as nations, not as possessed of 
the full attributes of sovereignty, but as a separate peo- 
ple, with the power of regulating their internal and 
social affairs, and thus far not brought under the laws 
of the Union or of the State within whose limits they 
resided. * * * The power of the general govern 
ment over these remnants of arace once powerful, now 


protection, as well as to the safety of those among 
whom they dwell. It must exist in that government, 
because it has never existed anywhere else, because the 
theater of its exercise is within the geographical limits 
of the United States, because it has never been denied, 
and because it alone can enforce its laws on all the 
tribes.’’ The latest utterance upon this general sub- 
ject is in Choctaw Nation v. United States, 119 U. 8. 
1, 27, where the court, after stating that the United 
States is a sovereign nation limited only by its own 
Constitution, said: **Ou the other hand, the Choctaw 
nation falls within the description in the terms of our 
Coustitution, not of an independent State or sovereign 
nation, but of an Indian tribe. As such, it stands ina 
peculiar relation to the United States. It was capable 
under the terms of the Constitution of entering into 
treaty relations with the government of the United 
States, although, from the nature of the case, subject 
to the power and authority of the laws of the United 
States when Congress should choose, as it did determine 
in the act of March 3, 1871, embodied in section 209of 
the Revised Statutes, to exert its legislative power.” 
In view of these authorities, the contention that the 
lands through which the defendant was authorized by 
Congress to construct its railway, are held by the Che- 
rokees as a sovereign nation, without dependence on 
any other, and that the right of emineut domain within 
its territury can only be exercised by it, and not by the 
United States, except with the consent of the Chero 
kee nation, cannot be sustained. The fact that the 
Cherokee nation holds these lands in fee-simple under 
patents from the United States, is of no consequence 
in the present discussion; for the United States may 
exercise the right of eminent domain, even within the 
limits of the several States, fur purposes necessary 1 
the execution of the powers granted to the geueral 
government by the Constitution. Such an authority, 
as was said in Kohl v. United States, 91 U.S. 367, 8 
essential to the independent existence and perpetuity 
of the United States, and is not dependent upon the 
consent of the States. United States v. Fox, # U. 5. 
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States v. Great Falls Manufacturing Co., 112 id. 645; 
Van Brocklin v. State of Tennessee, 117 id. 151, 154. 
As was said by Mr. Justice Bradley in Stockton v. Bal- 
timore, etc., R. Co., 35 Fed. Rep. 9, 19: ‘*'The argu- 
ment based upon the doctrine that the States have the 
eminent domain or highest dominion in the lands 
comprised within their limits, and that the United 
States have no dominion in such lands, cannot avail to 
frustrate the supremacy given by the Constitution to 
the goverument of the United States in all matters 
within the scope of its sovereignty. This is nota mat- 
ter of words, but of things. If it is necessary that the 
United States government should have an eminent do- 
wain still higher than that of the State, in order that 
it may fully carry out the objects and purposes of the 
Coustitation, then it has it. Whatever may be the ne- 
cessities or conclusions of theoretical law as to emi- 
nent domain or any thing else, it must be received as 
a postulate of the Constitution that the government of 
the United States is invested with full and complete 
power to execute and carry out its purposes.’”’ It 
would be very strange if the National government, in 
the execution of its rightful authority, could exercise 
the power of eminent domain in the several States, 
and could not exercise the same power iu a Territory 
occupied by an Indian nation or tribe, the members of 
which were wards of the United States, and directly 
subject to its political control. The lands in the Che- 
rokee territory, like the lands held by private owners 
everywhere within the geographical limits of the Uni- 
ted States, are held subject to the authority of the gen- 
eral goverument to take them for such objects as are 
germane to the execution of the powers granted to it; 
provided only, that they are not taken without just 
compensation being made to the owner. But it is said 
that the objects for which the act of 1884 was passed 
are not such as admit of the exercise of the right of 
eminent domain. This contention is without merit. 
Congress has power to regulate commerce, not only 
with foreign nations aud among the several States, but 
with the Indian tribes. It is not necessary that an act 
of Congress should express, in words, the purpose for 
which it was passed. The court will determine for it- 
self whether the means employed by Congress have any 
relation to the powers granted by the Constitution. 
The railroad which the defeudant was authorized to 
construct and maintain will have, if constructed and 
put into operation, direct relation to commerce with 
the Indian tribes, as well as with commerce among the 
States, especially with the States immediately north 
and south of the Indian Territory. It is true, that the 
company authorized to coustruct and maintain itis a 
corporation created by the laws of a State, but it is 
none the less a fit instrumentality to accomplish the 
public objects contemplated by the act of 1884. Other 
Means might have been employed, but those desig- 
nated in that act, although not indispensably necessary 
to accomplish the end in view, are appropriate and con- 
ducive to that end, and therefore within the power of 
Congress to adopt. The question is no longer an open 
one, as to whether a railroad is a public highway, es- 
tablished primarily for the convenience of the people, 
and to subserve public ends and therefore subject to 
governmental control and regulation. It is because it 
18a public highway, and subject to such control, that 
the corporation by which it is constructed, and by 
which it is to be maintained, may be permitted, under 
legislative sanction, to appropriate private property for 
the purposes of a right of way, upon making just com- 
Peusation to the owner, in the mode prescribed by law: 
[t is well said by Mr. Cooley, in his Treatise on Con- 
stitutional Limitations, section 537, that “ while there 
are unquestionably some objections to compelling a 
citizen to surrender his property to a corporation, 
whose corporators, in receiving it, are influenced by 
motives of private gain and emolument, so that to them 





the purpose of the appropriation is altogether private, 
yet conceding it to be settled that these facilities for 
travel and commerce are a public necessity, if the Leg- 
islature, reflecting the public sentiment, decide that 
this general benefit is better promoted by their con- 
struction through individuals or corporations than by 
the State itself, it would clearly be pressing a constitu- 
tional maxim to an absurd extreme if it were to be 
held that the public necessity should only be provided 
for in the way which is least consistent with the pub- 
lic interest.”” But this precise question was deter- 
mined upon full consideration in California v. Pacific 
Railroad Company, 127 U.S. 1, 39, where this court 
said: ‘The power to construct, or to authorize indi- 
viduals or corporations to construct, National high- 
ways and bridges from State to State, is essential to 
the complete control and regulation of inter-State 
commerce. Without authority in Congress to estab- 
lish and maintain such highways and bridges, it would 
be without authority to regulate one of the most im- 
portant adjuncts of commerce. * * * Ofcourse the 
authority of Congress over the Territories of the Uni- 
ted States, and its power to grant franchises exercisi- 
ble therein, are, and ever have been, undoubted. But 
the wider power was very freely exercised, and much 
to the general satisfaction, in the creation of the vast 
system of railroads connecting the east with the Pa- 
cific, traversing States as well as Territories, and em- 
ploying the agency of Stute as well as Federal cor- 
porations.’”’ Upon this point nothing more need be 
said. May 19, 1890. Cherokee Nation v. South. Kans. 
Ry. Co. Opinion by Harlan, J. 


MY SHINGLE. 


My shingle is battered and old, 
No longer deciphered with ease, 

So I’ve taken it in from the cold 
And fastened it up on a frieze. 


A long generation ago, 
With feelings of singular pride, 
I regarded its glittering show, 
And pointed it out to my bride. 


Companions of youth have grown few, 
its loves and aversions are faint; 

No spirit to make friends anew, 
An old enemy seems like a saint. 


My clients have paid the last fee 
For passage in Charon’s sad boat, 
Imposing no duty on me 
Save to utter this querulous note, 


And still as I toil in life’s mills, 
In loneliness growing profound, 
To attend on the proof of their wills 
And swear that their wits were quite sound! 


So I work with the scissors and pen, 
And to show of old courage a spark, 

I must utter a jest now and then, 
Like the whistling of boy in the dark. 


I tack my old friend on the wall, 
So that infantile grandson of mine 
May not think, when my life they recall, 
That I died without making a sign. 


When at court on the great judgment-dayv 
With penitent suitors I mingle, 
May my guilt be washed cleanly away, 
Like that on my faded old shingle! 
Irvina BROWNE 
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‘CORRESPONDENCE. 


EXAMINATION IN SUPPLEMENTARY PROCEEDINGS 
UPON JUDGMENTS RENDERED IN COURTS OF JUS- 
TICES OF THE PEACE. 

Editor of the Albany Law Journal: 

Section 2435 of the Code provides that after return of 
execution issued — “as prescribed in section 2458 ’’ — 
etc., the creditor is entitled to au order for examina- 
tion. 

Section 2458 requires the execution to have been is- 
sued ‘‘out of a court of record.” 

In providing for the docketing of a transcript of 
judgment entered in Justice’s Court, section 3017 says: 
* Thenceforth the judgment is deemed a judgment of 
the County Court of that county and must be enforced 
accordingly, except that an execution can be issued 
thereupon only by the county clerk as prescribed in 
section 3043,’’ etc. 

The latter section says: ‘“‘ The execution to be issued 
thereupon by the county clerk must be in the same 
form and executed in the same manner as an execu- 
tion issued upon a judgment of the County Court ’— 
except, etc. The section does not declare that such an 
execution is “ out of the County Court.’’ 

But now comes the decision of the Court of Com- 
mon Pleas of New York in Merritt v. Judd, wherein 
an execution was issued (after docket of transcript) 
“out of the County Court,” holding that consequently 
the supplementary proceedings founded thereon are 
void, and that such an execution is unauthorized. The 
published opinion makes no reference to section 2458. 

If this is correct how can debtors be examined in 
proceedings founded on transcripts? 

Certainly the County Court is not a court of record. 
If execution be not issued out of a court of record 
where is the authority to institute proceedings? Cer- 
tainly not upon return of a clerk’s execution. 

The requirement exacted by section 2458 is as to a 
court of record. 

The only thing in the premises clear to me is that— 
**here's a pretty how de’ do.” 

RocHester, May 27, 1890. 


—_——_o__—_— 


NEW BOOKS AND NEW EDITIONS. 


AMERICAN DIGEST—ANNUAL FOR 1889. 

This volume of twenty-two hundred pages—as big as 
a family Bible or Webster's Unabridged Dictionary— 
is a remarkable evidence of the enterprise and prompt- 
ness of the West Publishing Company of St. Paul. It 
is unquestionably exhaustive, and is intelligently ar- 
ranged, granting the propriety of its classification, 
which is not exactly accordant with our own notions. 
For example, we do not see why there should be a gen- 
eral head of Criminal Law and separate heads of all 
the different crimes, and so of Marriage and Husband 
and Wife. But the searcher can find what he wants 
with facility aud certainty, provided he will turn to 
enough heads. The tables are very full and conven- 
ieut. 





COURT OF APPEALS DECISIONS. 


 - following decisions were handed down Tues- 
day, June 3, 1890: 


FIRST DIVISION. 


JUDGMENTS AFFIRMED WITH COSTs. 

Hellyer v. Vandewater; Kelly v. Ogsbury; People 
v. Duane; Smith v. Perine; Heartt v. Kruger; ‘Tend- 
rup v. Stevenson; Stallman v. Kimberly; Whitney 
v. Hop Bitters Manufacturing Company; Redmond v. 
American Manufacturing Company; Jones v. Brook- 
lyn, Bath & C. L. R. Co.; People, ex rel. Richmond, v 
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Wilson; Humphreys v. New York, Lake Erie and 

Western Railroad Company; Wetmore y. Pierson: 

Clark v. Fry; MeKay v. Lasher; Baidwin y, N, bard 

& H.R. R. Co.; Sayles v. Jordan; Ruyter y. Reid, 
OTHER DECISIONS. 

Orders affirmed with costs—People v, BE. Remington 
& Sons; claim of Ilion National Bank; In re will of 
James D. White. —— Judgment affirmed — People y, 
Fox.——Judgment affirmed at leave of defendant 
answer within twenty days upon payment of costs— 
Stokes v. Amerman.—Judgment reversed, new trig] 
granted, costs to abide event—Pitchen v. Patehey: 
Lysman v. Niagara Fire Insurance Company; Holmes 
v. Jones.— Order of General Term reversed and judg. 
meut of Special Term affirmed with costs in all courts to 
the relator—People,ex rel. Town of Blenheim, v, Super. 
visors of Schoharie county.— Judgment of Gener) 
and Special Terms reversed, new trial granted, costy 
to abide event—Irving v. Campbell.— Appeals dig 
missed with costs—In re City of Rochester to acquire 
rights to draw water, etc.; Hudson River Telephone 
Company v. Watervliet Turnpike Company.— Orden 
of General Term affirmed, and judgment absolute op. 
dered for defendants on the stipulation with cost 
Caswell v. Hazard; Remsen v. Wheeler.— Affirmed 
and judgment absolute ordered for defendant on the 
stipulation with costs—Allen v. Earlover.— Vacate 
order dismissing appeal, and motion for reargument 
denied with costs -- Adams v. Arkenburgh Motion 
Company. 

SECOND DIVISION. 
JUDGMENTS AFFIRMED WITH COSTS. 

Bishop v. Village of Goshen; Tallman v. Murray; 
Record v. Village of Saratoga Springs; Crozier y, 
Bray; Scoville v. Shedd; Cohn v. Ammidoun; Mason 
v. Pendergast ; Moore v. Townshend; Lu Gar v. Carey; 
Burdick vy. Freeman; McNulty v. Hoyt; Brister v. 
Burr; Collin v. Green; Round v. Village of Oneida; 
Guidet v. New York, Lake Erie and Western Rail- 
road; Lent v. New York Central and Hudson River 
Railroad Company; Greaves v. Deterling; Nelson ¥. 
New York, Ontario and Western Railroad Company; 
Hog v. Hellemson; Skinner v. Walter A. Wood Mi- 
ing, etc., Company; Edwards v. Dooley; Bly v. Vil 
lage of Whitehall; Roby v. American Central lusur- 
ance Company; Abbott v. New York, Lake Erie and 
Western Railroad Company; Ehnthoelt v. McCarren; 
McCarragher v. Rogers; Ensign v. Ensign. 

OTHER DECISIONS. 

Judgment affirmed with costs in favor of plaintiff— 
Demeti v. Demeti.—Order affirmed and judgment 
absolute rendered against appellant with costs—Tread- 
well vy. Inslee.——Judgment and order affirmed with 
one bill of costs—Rima v. Rissie Iron Works. —Judg- 
ment reversed, new trial granted, costs to abide event 
—Bonne v. May; Fifth Avenue Bank v. Colgate; Im 
porters and Traders’ National Bank v. Colgate; Gil- 
bert v. Whiting. —— Judgment reversed, new trial 
granted, costs of this court to the appellant unless 
within thirty days the plaintiff stipulates to modify 
the judgment by excepting therefrom the articles 
placed on the property after the aseigumevt to Alford 
Heustis and described in schedule “D,” in which 
event the judgment as modified is affirmed with costs 
to the appellant—Kribbs v. Alford.——Orders reversed 
and judgments entered on report of referee, afli 
with costs—Zoebish v. Von Minden; Dickenson v. Ea- 
sign.— Orders affirmed and judgment absolute pind 
dered against appellant with costs—Taft V. Maisily; 
Dennis v. Massachusetts Benefit Association. —Mo- 
tion for reargument granted— Roberts v. Tobias. — 
Motion for reargument denied with costs—Brennan V- 
Gorden. —— Motion to revive and continue action 
against representative of defendant granted—Seaman 
v. Koehler. 
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CURRENT TOPICS. 


T the late assembly of the Judiciary Commission 

ex-Attorney-General Hamilton Ward proposed 

the following constitutional amendment in respect 
to the Court of Appeals: 

“There shall be a Court of Appeals composed of a 
chief judge and thirteen associate justices; seven of 
whom shall be chosen by the electors of the State and 
seven shall be appointed by the governor, by and with 
the consent of the Senate, and shall hold their offices 
for 4 period of fourteen years, those elected from and 
including January 1 next after their election and 
those appointed from the time of such appointment. 

“The chief judge shall be elected. The chief judge 
and associate judges in office when this article shall] 
take effect shall continue as such until the expiration 
of their terms, for whatever cause, and their succes- 
sors, and to supply any vacancies existing in the pres- 
sent court and their successors shall be elected by the 
people; the other justices and their successors shall be 
appointed, but not more than three justices shall be 
appointed from the same political party. 

“Any nine members shall form a quorum and the 
concurrence of eight shall be necessary to a decision 
when the court is acting as one body; but the court 
can at any time, whenever the chief judge and eight 
associates so direct, be resolved into two divisions for 
the transaction of its business, each division to consist 
of seven members; over one body the chief judge shall 
preside, and over the other such associate justice as 
the chief judge shall designate. 

“When the court is acting in two divisions six mem- 
bers shall constitute a quorum of a division and the 
concurrence of five shall be necessary to a decision, 
but in case any two members of a division dissent the 
cause shall then be considered and decided by the 
court acting as one body, and any cause may be re- 
viewed by the whole court on reargument or other- 
wise, and this shall be done in cases involving ques- 
tions upon which there is a disagreement between the 
two divisions. 

“The court shall direct what causes shall be dis- 
posed by each division and shall have the appointment 
with power of removal of its reporter, clerk and of 
such other attendants necessary. The Legislature shall 
not limit in amount involved the causes in which an 
appeal can be taken to the Court of Appeals.’’ 


There is evidently some ambiguity or omission in 
the middle of the second paragraph, but we 
print it as it is sent to us. A minor objection 
to this scheme is the requirement of nine for 
& quorum when the court sit together. A court 
of nine is always unwieldly and inharmonious. 
The more judges the more dissent. Our pres- 
ent court is more numerous than it need be 
for effective working. A quorum of five seems 
tous the proper number. A consultation of nine 


is certain to take a long time and to generate dis- 

sent. A more serious objection is the requirement 

of the concurrence of eight when nine sit, and of 

five when six sit, or in default that the cause shall 

be heard by the full bench. We think very little of 

4 sitting of fourteen in any event, but it seems to be 
Vor. 41—No. 24. 





a necessary evil in a scheme of a court numerous 
enough to divide. But the full bench should be 
resorted to as rarely as possible. The convening of 
the full bench on some petty question, upon which 
two of six judges should happen to dissent would 
be a ludicrous spectacle. In our opinion Mr. Ward 
exacts an inconvenient if not impossible degree of 
unanimity. But the most serious objection, and 
one which seems insuperable, is the provision for 
appointing seven of the judges. This is a hybrid 
scheme which will probably meet the fate of most 
compromises. It probably would be ‘‘ snowed un- 
der” if it ever came before the people, and thus is 
liable to the charge of utter impracticability. If 
our system of electing judges is wrong, it should be 
abolished, and the appointing system substituted. 
If right, it should be retained throughout. It can- 
not be half right and half wrong But we insist 
that it is right, and that experience has demon- 
strated its wisdom. We have recently had occasion 
to write a historical sketch of the Court of Appeals 
from its beginning, and have been deeply impressed 
with the admirable character of all its judges, more 
than a hundred in number. We believe that it 
would have been impossible for any number of gov- 
ernors, however well disposed, to make an equally 
wise choice. Theorists are always crying out 
against the system, and rhetorically exclaiming 
against dragging the pure ermine of the bench 
through the filthy pool of politics, and declaring 
that elected judges are apt to be subservient to 
party. But what is the answer to the test of expe- 
rience? Who can point to a single judge of whom 
this has proved true, or to a single case in the de- 
cision of which there is the slightest suspicion of 
political influence or bias? On the contrary, the 
best judges have been active, not to say violent, 
politicians before their election, and have apparently 
lost nearly all interest in politics in the discharge of 
their judicial duties. Church, Allen, Grover, Peck- 
ham, Folger, were warm politicians and party man- 
agers. No Republican governor would have ap- 
pointed the first four, nor any Democratic governor 
the latter. There never were greater or purer judges 
in the history of the State, and we should hesitate 
to abandon the system which has given us such 
magistrates for any untried theory of appointment. 
The superiority of the elective system is that if 
there is any thing against the nominee, it is sure to 
come out before election, while in the appointing 
system the canvass may be, and generally is, carried 
on secretly and silently, up the back stairs, and no- 
body knows who their judge is to be until he turns 
up on the bench. It stands to reason that a gover- 
nor cannot know so much of the qualifications of 
candidates all over the State as the people of the 
respective localities. Another superiority of the 
elective system is that generally there are only two 
candidates, while in the governor’s chamber it is 
frequently a scramble among a half-dozen or more, 
among whom the executive finds it difficult to de- 
cide. We believe too that there is generally more 
public confidence in a public nominee than in one 
named by the governor. No unworthy or unselfish 
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motives can be attributed in the former case, while 
they often are in the latter, and hurt the usefulness 
of the judges. Governors are apt to appoint mode- 
rate men of mediocre abilities, and not chiefs of the 
bar. Sometimes they make good nominations for 
vacancies, and then their nominees are taken up 
and elected. Frequently both parties unite on the 
same man. The election of Judges Rapallo and 
Andrews was a noteworthy instance of this. But 
our point is this: no governor or series of governors 
would have had the wisdom, the experience and the 
independence to appoint such a list of judges as 
have graced our bench for forty years, who have 
built up such a magnificent system of law, and have 
made themselves honored and our State famous all 
over the world. Look at the names of some of 
these great and useful men: Jewett, Bronson, Gar- 
diner, Jones, Wright, Cady, Harris, Edmonds, 
Denio, A. S. Johnson, Parker, Allen, Samuel L. Sel- 
den, Comstock, Paige, Strong, Grover, Davies, 
Hogeboom, Porter, Potter, Davis, Peckham, Miller, 
Woodruff, Daniels, Earl, Ingalls, Church, Folger, 
Rapallo, Andrews — here is a list of above thirty of 
the most eminent, taken from recollection, and we 
will ask if any partisan of the appointing system 
will have the confidence to assert that the governors 
would have given us these men, or any to compare 
with them, as a whole, in ability and reputation? 
The governors have meantime, made some excellent, 
some tolerable, and a few very bad appointments, 
but the people have not named a single failure for 
this court, and only two or three for the Supreme 
Court. It is much better that the judge should be 
and feel responsible to the people than to the gov- 
ernor. Mr. Ward’s scheme puts altogether too 
much patronage in the hands of the governor — 
seven judges, at a salary of $12,000, for fourteen 
years— almost $1,200,000. It is not wholesome for 
any judge to feel that he is indebted to any one 
man for an office worth $168,000. Mr. Ward’s de- 
vice for making the appointees non-partisan is very 
ineffectual. Not more than three from any political 
party —at present that means three Democrats, 
three Republicans and one Prohibitionist. Well, 
suppose Governor Hill wanted all Prohibitionists; 
what is to hinder, if by chance he could find three 
Democratic Prohibition lawyers in the State? Or 
suppose he wanted them mostly Democrats; he 
could name three straightout Democrats and three 
malcontent or pseudo-Republicans, who work for 
the Democrats, and the thing is done. We draw 
these instances merely to show how easy the 
thing is. It is very easy to organize a non- 
political court by election at the start; much 
more certainly than by appointment. We have 
thus hastily gone over the striking objections to Mr. 
Ward’s scheme, reserving it for future occasion to 
work out the arguments more in detail and with 
more reflection. As at present advised, we much 
prefer Mr. Moak’s scheme published in this journal 
some months ago. 


Governor Hill has vetoed a bill designed to effect- 
uate the joint resolution to amend the Constitution 





so as to provide for an increase of the number of 
Supreme Court judges, by providing for printi 
ballots, etc. The Legislature very unfairly provide 
only for printing affirmative ballots, so that if ay 
one desired to vote against the amendment he would 
be compelled to write his ballot. This was proby. 
bly an adroit trick to insure the passage of the 
amendment, for very few would take the trouble tp 
write a ballot, or get it in the proper form if they 
undertook it. The governor did wisely in disap. 
proving this scheme. The Judiciary Commission 
will decide whether the State needs more Supreme 
Court judges or not. It is doubtful that there js 
any such need, except perhaps in the first and see. 
ond districts. We know of judges in other locali- 
ties who do not earn their salt, and others who are 
certainly not overworked, and we have received 
letters from Supreme Court judges expostulating 
against any increase, and asserting that there would 
be plenty if the Second Division of the Court of 
Appeals were remanded to their proper duties, 


David Dudley Field, at the age of eighty-four, 
sets out once more for Europe. He is a prophet not 
without honor in his own country, but even more 
honored in other countries. He writes us: ‘TI shall 
make my arrangements to pass the winter in Europe 
or Africa. While this is my general plan, I shall 
take several other things in my way. First, I haveto 
attend the Universal Peace Congress, which meets 
in London on the 15th of July, and there I shall do 
what I can to promote the progress of public opin- 
ion in favor of disarmament and international arbi- 
tration. If the Institute of International Law hasa 
meeting I shall attend it, and so of the Association 
for the Reform and Codification of the Laws of Na- 
tions, which I hope will have a meeting in Coper- 
hagen.” Mr. Field intimates that he is still inclined 
to favor codification of the common law. How 
much more admirable is the career of this honored 
publicist than the lives of men who invent dynamite 
guns, smokeless powder and range-fixers! 


The New York Law Journal very justly criticises 
the printing and binding of 118th New York. It 
also says: ‘‘ We note also a novelty, which, to usat 
least, is very unpleasant, which concerns the te 
porter, Mr. Sickels, and not the publisher — that is, 
printing at the top of the pages the names of cases 
in much too abbreviated a form. For instance, we 
find page 443 headed ‘C. E. Bank v. F. N. Bank 
This conveys no impression to the mind of the real 
name of the case. Neither does ‘Todd v. U. 8. D. 
Institution,’ page 341, nor ‘Miller v. 0. 8. 8. Co, 
page 207, nor ‘ Mayor v. E. A. R. R. Co.,’ page 388. 
Some headings are complete puzzles, as ‘ Uransky % 
D. D., E. B. & B. R. R. Co.,’ page 304.” It 1s u- 
doubtedly better to give the title in full at the top 
of the page when possible, but it is rarely possible, 
for want of room. In a few instances the first word 
of the titles of these corporations might have been 
given, and this would have been better than vee 
is given. There is no excuse whatever for “RR 
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Railroad” is one word. Mr. Sickels always gives 
the title in full at the beginning of the case, and 
this is very essential. Nothing is more vexatious 
than the practice of the Texas reporters to designate 
railroad companies by mere initials. In many a case 
we have found no other hint of the real name, and 
this fault attaches to the indexes. It is too slovenly 
and lazy for any excuse. 


A high-colored bit of rhetoric reaches us from 
the appropriate locality of Baton Rouge. It pur- 
ports to be a verbatim report of a speech made in 
the Louisiana House of Representatives by a col- 
ored member on the death of his ‘‘brother col- 
league.” In his exordium the speaker refers to the 
“need of legislation to ameliorate the condition of 
our people in the riparian districts of this State that 
have been so recently visited by inundation and 
overflow and devastation by almighty flood that has 
carried animated and inanimated matters and ob- 
jects before it in its voluminous march.” Then he 
descends to ‘‘ the last unpleasantness of 1861, when 
man spoke nerviously to man, and the destiny of 
this great nation was hung in Atlas scales, and the 
balance was equipoised. And the gods suspended 
judgment, other than the arbitration of the sword, 
and this mighty nation appealed to the courts of 
Mar, and Mar went forth from his dark chamber to 
redden the world with a sanguinary gore.” But 
after a while, ‘‘the wheel of Axion stopped, and 
the stone of Sisyphus stood still — Tantalus forgot 
his thirst of blood, and the furies of war relented. 
And when the white-winged dove of peace, with 
the olive in its beak, flew forth from the grim altar 
of war, and the cypress and the oak were twined to- 
gether, Orpheus took down his harp from the wil- 
low, and Mar donned his habiliment of peace.” 
“By profession he was a veterinarian physician.” 
“The representative mantle was casted upon him,” 
and he ‘‘ever stroved to hold the mantle aloft, un- 
tarnished by the muddy pools of petty politics, 
until he should lay them down at the receptive feet 
of the people, from whence all honors and powers 
emenates, But death bid him not, and claimed him 
ashisown. And the mantle felled from his up- 
lifted hands October 5, 1888, untarnished and un- 
seared.” The peroration is fine. ‘‘ Conclusively 
may I say: 

Benjamin is dead — 
The voice at midnight came; 
He started up to hear. 
A mortal arrow pierced his frame; 
He fell, but felt. no fear. 
His sword was in his hand, 
Still warm with recent fight. 
Ready at moment — at command 
Through rock and steel to smite. 
His spirit, with a bound,. 
Left its encircling clay; 
His tent, at sunrise, on the ground 
A darkened ruin lay. 
Benjamin, rest on, rest on! 
Thy spirit will return to join the strife no more. 
Rest on, dear sainted dead! 
Thy troubled life is o’er.” 

It is to be hoped that Benjamin could rest after 

that. The House felt the need of rest, and took an 





| ad journment. ~ But after all, the colored brother is 


imitative, and we dare say his speech was not en- 
tirely original in its absurdity. We ourselves have 
heard speeches from white persons that did as little 
credit to the head and far less to the heart. 


In M. N.’s communication last week the words, 
‘*the County Court is not a court of record,” should 
have read, ‘‘ the county clerk is not,” etc. 





NOTES OF CASES. ° 


N Beideman v. Atlantic City R. Co., Court of 
Chancery of New Jersey, April 18, 1890, it was 
held that a railroad company may not be enjoined 
in the use of its main tracks, by which loud noises 
are made by means of the cars, engines and men, 
and smoke and steam cast off, and the dwelling of 
the complainant caused to tremble or vibrate, and 
when the doors or windows are open, smoke and 
steam carried therein, so that the inmates are 
aroused from their sleep, and his wife afflicted with 
nervousness, unless it be shown that there is some 
abuse or negligent use of the franchise. The vice- 
chancellor said: ‘‘ It is undisputed that Mrs. Beide- 
man was awakened at night by the movement of 
the engines and trains, and that a nervous condi- 
tion was the result. But no physician was pro- 
duced to show how serious this nervous condition 
was, nor to show that it resulted from the operation 
of the defendant’s road alone. Therefore I am con- 
strained to come to the conclusion that Mrs. Beideman 
was not so seriously affected as that her condition 
became alarming either to herself or to her husband. 
With the element of disease or sickness out of the 
case, that there is still difficulty in determining the 
rights of the parties is made very apparent by nu- 
merous cases; and since the principal ones are cited 
in the note to the case of Railroad Co. v. Angel, 56 
Am. Rep. 6, I will only refer to it, and also to Shiv- 
ely v. Railway Co., 74 Towa, 169; 7 Am, St. Rep. 
471, and notes, With the element just referred to 
out of the case, and the question for consideration 
being whether or not the defendant has abused the 
franchise granted to it by the Legislature and the 
city authorities, I am constrained by the great 
weight of adjudications to conclude that it has not. 
It was upon this theory that the case of Railroad 
Co. v. Angel, 41 N. J. Eq. 316, was decided. 56 
Am. Rep., supra. This view, I think, was also sus- 
tained by the case of Railroad Co. v. Thompson, 45 
N. J. Eq. 870. In those cases, while the shifting 
of the cars was complained of, the great burden 
which rested upon the defendant company was not 
only allowing engines to stand long periods of time 
in front of the complainant’s dwelling, emitting 
large quantities of smoke and steam, and in making 
hideous noises by whistling and casting off steam, 
greatly beyond any necessity, but especially in al- 
lowing great numbers of cars loaded with cattle, 
sheep or swine also to stand long periods of time 
near by and in front of the said dwellings. Cogs- 
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well v. Railroad Co, 8 N. E. Rep. 537. Iam aware 
that complainant’s counsel rely upon the first two of 
these cases, and insist that the present one is clearly 
within the rules there laid down. But after a very 
full consideration, Iam wholly unable to come to 
that conclusion; and this view of the case, I think, 
is well supported by the case of Railroad Co. v. 
City of Newark, 10 N. J. Eq. 352, which shows that 
there must be some negligence or abuse of its privi- 
leges on the part of the company. Radcliff’s Ea’rs 
v. Mayor, etc, 4 N. Y. 196; 58 Am. Dec. 857, and 
numerous cases cited at the end of the case in the 
volume last referred to. Bellinger v. Railroad Co., 
23 N. Y. 42; and see especially the case of Beseman 
v. Railroad Co., 50 N. J. Law, 235, which decision 
was sustained on appeal.” 


In Herreshoff v. Boutineau, Supreme Court of 
Rhode Island, April 14, 1890, it was held thata 
contract not to teach the French or German lan- 
guage, nor aid or advertise to teach them, nor to 
be connected with any person or institution teaching 
them, in the State of Rhode Island, for a year after 
leaving complainant’s employ, is not void on the 
ground of public policy, simply because it applies 
to the entire State. The court said: ‘‘ The argu- 
ment is, if the restraint is general throughout the 
realm, the public interest is interfered with, since 
the party restrained can only resort to his trade 
for a livelihood by expatriation. But if the re- 
straint be local and partial, the party and the 
public may still have the benefit of his services in 
his own land, in some other place. While this dis- 
tinction has frequently been recognized, the cases in 
which it has had the sanction of a decision have 
been few. In Rousillon v. Rousillon, 14 Ch. Div. 
351, Fry, J., mentions only two, and these, he says, 
seem to have been decided upon the ground of 
unreasonableness, rather than upon the ground of 
universality. In other words, the universality was 
held to be unreasonable. This case, following Whit- 
aker v. Howe, 3 Beav. 383; Jones v. Lees, 1 Hurl. & N. 
189, and Leather Cloth Co. v. Lorsont, L. R., 9 Eq. 345 
— expressly holds that there is no absolute rule that 
a covenant in restraint of trade is void if it is unlim- 
ited in regard to space. The respondent urges that 
Rousillon v. Rousillon has been overruled by the re- 
cent case of Davies v. Davies, 36 Ch. Div. 359, but 
we do not think this is so, While Cotton, L. J., 
showing great willingness, if not anxiety, to over- 
rule it, based his opinion upon the ground that the 
restriction was void, because unlimited in space, 
Bowen, L. J., did not put his decision on that 
ground, and Fry, L. J., adhered to his opinion in 
Rousillon v. Rousillon, That Davies v. Davies was 
not received in England as overruling the last- 
named case, see note to this case in Law Quarterly 
Review, vol. 4, p. 240. In view of these cases, we 
do not think it is now the rule in England that 
restraint throughout the kingdom is absolutely 
void. In this country the cases have been quite 
similar to those in England. Match Co. v. Roeber, 
106 N. Y. 473; Navigation Co. v. Winsor, 20 Wall. 
64, * * * It would therefore be absurd, in the 





. ———— 
light of this common experience now, to say that 4 
man shuts himself up to idleness or to expatriation, 
and thus injures the public, when he agrees, for 
sufficient consideration, not to follow some one call. 
ing within the limits of a particular State, Ther 
is no expatriation in moving from one State to gp. 
other, and from such removals a State would be 
likely to gain as many as it would lose. We donot 
think public policy demands an agreement of the 
kind in question to be declared void, and we do not 
think such a rule is established upon authority, 
* * * In determining the reasonableness of g 
contract, regard must be had to the nature and cir. 
cumstances of the transaction. * * * But itis 
unreasonable to ask courts to enforce a greater re. 
striction than is needed. So it has been uniformly 
held that restrictions which go too far are void. As 
was said in the note of the Law Quarterly Review, 
above cited: ‘Covenantees desiring the maximum 
of protection have no doubt a difficult task. When 
they fai] it is commonly because, like the dog in the 
fable, they grasp at too much, and so lose all.’ Be. 
sides the matter of protection, the hardship of the 
restriction upon the party and the public should also 
be considered. In the present case we think the 
restriction is unreasonable. Not as a rule of law 
because it extends throughout the State, but be 
cause it extends beyond any apparently necessary 
protection which the complainant might reasonably 
require, and thus, without benefiting him, it op 
presses the respondent, and deprives people in other 
places of the chance which might be offered them to 
learn the French and German languages of the r- 
spondent. The complainant urges that he has es- 
tablished a school in Providence, at great expense, 
to teach languages by a new method, where scholars 
come from all parts of the State, and that by reason 
of the small extent of the State, and the ease of 
passing to and fro within it, such a restriction is 
reasonable and necessary to keep teachers from set- 
ting up similar schools, and enticing away his 
scholars. All this may be true with reference to 
Providence and its vicinity. But while, as is 
averred, many pupils from all parts of the State may 
come to Providence, as a center, for the same rea 
son few would go to other places. For example, & 
school in Westerly or Newport would be likely to 
draw scholars from Providence, or places from 
which Providence is more easily reached: Indeed 
the complainant says he offered, after the contract 
was made, and now offers, to allow the respondent 
to teach in Newport, thereby admitting that the re 
striction is greater than the necessity, The people 
of Newport, Westerly and other places have the 
right to provide for education in languages without 
coming to Providence. It is hard to believe, and 
the bill does not aver, that the losing the few, if any, 
from some such place who might leave the com- 
plainant, if the respondent were to teach there, 
would seriously affect the complainant's school. 
Teaching in Providence, or in any place from which 
the complainant receives a considerable number of 
pupils, might affect it, and a restriction limited ac- 
cordingly might be reasonable; but we think it 1s 
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unreasonable to go further. The complainant bought 


nothing of the respondent whose value he now 
seeks to destroy. He hired the latter as a teacher 
at no more than fair wages. He needs and has the 
right only to be secured against injury to his school 
from teachers who may entice away his scholars 
after leaving his employ. The contract clearly goes 
beyond this.” 


eee eee ee 
THE SENATE LIQUOR BILL. 


HE Senate of the United States recently passed a 
bill entitled ‘*An act to limit the effect of the regu- 
lations of commerce between the several States and 
with foreign States in certain cases,’’ which provides: 


“That all fermented, distilled or other intoxicating 
liquors, or liquids, transported into any State or Terri- 
tory for use, consumption, sale or storage, shall, on 
arrival in such State or Territory, or remaining therein, 
be subject to the operation and effect of the laws of 
such State or Territory, enacted in the exercise of the 
police powers, to the same extent and in the same 
manner as though such liquors or liquids had been 
produced in such State or Territory, and shall not be 
exempt therefrom by reason of being introduced in 
original packages or otherwise.”’ 


The clause of the Constitution which gives to Con- 
gress its commercial power declares that Congress shall 
have power ‘‘to regulate commerce with foreign na- 
tions and among the several States and with the In- 
dian tribes.” 

Chief Justice Fuller, in stating the reasons for the 
recent decision of the Supreme Court of the United 
States in what is known as the Iowa Original Package 
Case, said that ‘‘up to that point of time’’—namely, the 
point of time when the article introduced intoa State 
has “ become mingled with the common mass of prop- 
erty within the State ’’—'‘ we hold that, in the absence 
of congressional permission to do so, the State had no 
power to interfere by seizure or any other action in the 
prohibition of importation and sale by the foreign non- 
resident or importer.” He also said that ‘to concede 
toa State the power to exclude, directly or indirectly, 
articles so situated” —namely, before they had become 
thus “ mingled ’’—“‘ without congressional permission, 
is to concede toa majority of the people in a State, rep- 
Tesented in the State Legislature, the power to regu- 
late commercial intercourse between the States by de- 
termining what shall be its subjects, when that power 
‘was distinctly granted to be exercised by the people of 
the United States represented in Congress.” 

The intimation of Chief Justice Fuller, as above re- 
ferred to, implies that, with ** the Congressional per- 
mission ’’ mentioned, a State might, in respect to the 
matter under consideration, constitutionally do what 
it could not do without such * permission.’’ This sug- 
gestion at once called attention to a method by which, 
according to the suggestion, certain difficulties arising 
from the recent decision of the Supreme Court might 
beobviated. The Senate bill, as above quoted, seems 
to be based on this suggestion, and is designed to se- 
cure this result. Upon the bill the following comment 
is submitted to the reader: 


1 The intimation of Chief Justice Fuller, which sug- 
gested this or some other measure looking to the same 
end, is simply what lawyers call obiter dictum, and is 
Teally no part of the decision of the Supreme Court. 
bet Matter involved in the intimation was not argued 

ore the court at all, and was not the issue to be de- 
termined, and that was determined. The vote on the 
_ Pending, and not the logic or rhetoric of Chief 
a Puller, settled the law in the case. The au- 
ty of that vote does not depend on the reasons 





assigned for it, whether good or bad, but on the char- 
acter and attributes of the tribunal. 

2. This bill is, to all intents and purposes, a legisla- 
tive decision of the question as to the time when intoxi- 
cating liquors, having, as articles of foreign or inter- 
State commerce, been brought to a State, shall cease 
to be considered as such articles, and shall become sub- 
ject to the operation of State laws, without any re- 
straint by the Federal Constitution. The bill does not 
propose any law to be executed by the government of 
the United States, and imposes no duties upon any of 
its agents, or, indeed, upon anybody. All that it pro- 
poses is to supply a rule in respect to State legislation 
relating to intoxicating liquors, and by virtue of that 
rule to enable the several States to do what they can- 
not otherwise constitutionally do. The rule thus sup- 
plied is that such liquors, considered as articles of for- 
eign or inter-State commerce, shall, ipso facto, at the 
moment of their ‘‘arrival’’ in a State by transporta- 
tion, whether “‘ for use, consumption, sale or storage,’’ 
cease to be such articles and become subject to the 
laws thereof just as if they had been there “ produced.”’ 
This is all that there isin the bill, and this makes it 
simply one of legislative definition, stating the import 
of the terms *‘ regulate’’ and ‘*‘ commerce’’ as they oc- 
cur in the Constitution. 

38. Whether an article is in the category of foreign or 
inter-State commerce, or in that of simply State com- 
merce, within the meaning of the Constitution of the 
United States, is purely a judicial question, to be de- 
termined by a court of justice. On this point Chief 
Justice Taney, in stating the decision of the Supreme 
Court in the License Cases, 5 How. 504, said: 


“Tt is unquestionably no easy task to mark, by acer- 
tain and definite line, the division between foreign and 
domestic commerce, and to fix the precise point in re- 
lation to every imported article where the paramount 
power of Congress terminates, and that of the State 
begins. The Constitution itself does not attempt to 
define these limits. They cannot be determined by the 
laws of Congress or the States, as neither can by its own 
legislation enlarge its own powers or restrict those of 
tne other. And, as the Constitution itself does not 
draw the line, the question is necessarily one for judi- 
cial decision and depends altogether upon the words of 
the Constitution.” 


There is profound sense in this language. Either the 
States can or they cannot constitutionally legislate 
within the domain of foreign and inter-State com- 
merce. If they can do so, then they need no permis- 
sive act by Congress to give them this power; and if 
they cannot do so, then it is difficult to see how Con- 
gress can, by a mere legislative definition, enable them 
to do what the Constitution, by necessary implication, 
says that they shall not do, and nowhere, either ex- 
pressly or by implication, says that they may do, pro- 
vided that Congress shall give its consent. 

4. This bill legislatively contradicts the doctrine of 
the Supreme Court of the United States in respect to 
the very matter to which it refers. That doctrine is 
that an article of foreign or inter-State commerce, 
under the Constitution, remains such so long as it con- 
tinues in the original package in the hands of the first 
consignee or purchaser, with the right of sale, inde- 
pendently of any State laws to the contrary. The doc- 
trine of this bill is that intoxicating liquors, brought 
into a State as articles of foreign or inter-State com- 
merce, become, in the matter of use, consumption and 
traffic, subject to State jurisdiction, like liquors 
there ‘‘produced,’’ upon their “arrival” therein. 
Here are two different and incompatible doctrines, 
alike in terms and substance as expositions of the Con- 
stitution. If the Senate bill is right, then the Su- 
preme Court of the United States has been wrong for 
a long series of years. 
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5. The underlying principle of this bill, though in the 
bill itself limited to intoxicating liquors, is just as ap- 
plicable to the entire foreign and inter-State com- 
merce of the country, and toall the articles of such 
commerce. The principle, in itself considered, vir- 
tually relinquishes and abdicates the commercial 
power of Congress in respect to any article, by the 
Constitution declared to be subject to that power, the 
moment that article by transportation arrives in a 
State; and whether the article, having thus reached 
its destination, may there be sold at all or not, is, ac- 
cording to the principle of this bill, a question with 
which the people of the United States, under the Con- 
stitution, have nothing to do, and in respect to which 
the police powers of the State are supreme and abso- 
lute. lf this be not the result, then we have two su- 
preme jurisdictions operating in the same territory 
and in respect to the same matter. 

Generalize the principle of this bill by applying it to 
all the foreign and inter-State commerce of the 
country, and to every thing embraced in such com- 
merce, and one would not need a prophet’s eye to see 
the immensity of the change that would be thus ef- 
fected. The principle makes false a large number of 
decisions of the Supreme Court of the United States, 
and limits the commercial power of Congress to the 
mere matter of transportation, and does not allow that 
power to follow the transported article beyond its 
“ arrival” in a State. Then that power becomes inope- 
rative, and that of the State becomes exclusive and 
supreme. Thisis carrying the ‘State Rights ’’ doc- 
trine to a great length. It is true that this bill applies 
the doctrine only to intoxicating liquors; yet this does 
not alter the principle involved. That is the same, no 
matter to what it applies. 

6. What is needed is a specific law, definite in its 
terms as to the articles to which it is applicable, to be 
carried into effect by the government of the United 
States, that can and wouid be thusenforced, and would 
have the effect of preventing the introduction of in- 
toxicating liquors into any State, as articles of foreign 
or inter-State commerce, in which the manufacture 
and sale of such liquors are forbidden by law. Such 
a law would meet the practical necessities of the mo- 
ment, as connected with those States in which the 
doctrine of Prohibition has been adopted; and if 
further legislation by Congress should become neces- 
sary, time would disclose the fact, and also the specific 
character of the legislation. 

Daniel Webster once said that the impression that 
“something must be done,” is the source of not a lit- 
tle bad legislation. Such an impression is very apt to 
find its reasons in political and party considerations, 
and be specially potent when a popular election is near 
at hand. Congress will do well to look before it. leaps, 
and to look long euough to see the precise nature of 
its own action. 


S. T. SPEAR. 
BROOKLYN. 





CONSTITUTIONAL LAW — REGULATION OF 
COMMERCE — INSPECTION OF DRESSED 
MEAT. 


UNITED STATES SUPREME COURT, MAY 19, 1890. 


STATE OF MINNESOTA V. BARBER. 
A State statute which forbids the sale of dressed meat for hu- 
man food unless the animals shall have been inspected in 
the State within twenty-four hours before being slaugh- 


tered, is unconstitutional as to meat brought from other 
States. 


PPEAL from the Circuit Court of the United States 
for the District of Minnesota. 


Hartay, J. Henry E. Barber, the appeliee, was gon. 
victed before a justice of the peace in Ramsey 
Minnesota, of the offense of having wrongfully and yy, 
lawfully offered and exposed for sale, and of 
sold, for human food, one hundred pounds of fresh un. 
cured beef, part of an animal slaughtered in the State 
of Illinois, but which had not been inspected in Min- 
nesota, and ‘*‘certified’’ before slaughter by an inspector 
appointed under the laws of the latter State. Hay. 
ing been committed to the common jail of the county 
pursuant to a judgment of imprisonment for the term 
of thirty days, he sued out a writ of habeas 
from the Circuit Court of the United States for th 
District of Minnesota, and prayed to be discharged 
from such imprisonment, upon the ground ‘that the 
statute of that State, approved April 16, 1889, and under 
which he was prosecuted, was repugnant to the provis- 
ion of the Constitution giving Congress power to regu- 
late commerce among the several States, as well as to 
the provision declaring that the citizens of each State 
shall be entitled to all privileges and immunities of 
citizens in the several States. Art. 1, §8; art. 4,§2 
The court below, speaking by Judge Nelson, held the 
statute to be in violation of both of these provisions, 
and discharged the prisoner from custody. Jn re Bar. 
ber, 39 Fed. Rep. 641. A similar conclusion iu refer 
ence to the same statute had been previously reached 
by Judge Blodgett, holding the Circuit Court of the 
United States for the Northern District of Illinois 
Swift v. Sutphin, 39 Fed. Rep. 630. 

From the judgment discharging Barber the State has 
prosecuted the present appeal. R.S., § 764; 23 Stat. 
437, chap. 353. 

Attorneys representing persons interested in main 
taining the validity of a statute of Indiana, alleged to 
be similar to that of Minnesota, were allowed to par- 
ticipate in the argument in this court, and to file 
briefs. 

The statute of Minnesota upon the validity of which 
the decision of the case depends is as follows: 


“AN ACT for the protection of the public health by 
providing for inspection before slaughter of cattle, 
sheep and swine designed for slaughter for human 
food. 

“*SEcTION 1. The sale of any fresh beef, veal, mut 
ton, lamb or pork for human food in this State, except 
as hereinafter provided, is hereby prohibited. 

“§ 2. It shall be the duty of the several local boards 
of health of the several cities, villages, boroughs and 
townships within this State to appoint one or morein- 
spectors of cattle, sheep and swine, for said city, vil- 
lage, borough or township, who shall hold their offices 
for one year, and until their successors are appointed 
and qualified, and whose authority and jurisdiction 
shall be territorially co-extensive with the board s 
appointing them; and said several boards shall regu 
late the form of certificate to be issued by such inspeot- 
ors and the fees to be paid them by the person apply- 
ing for such inspection, which fees shall be no greater 
than are actually necessary to defray the costs of the 
inspection provided for in section three of this act. 

“$3. It shall be the duty of the inspectors appointed 
hereunder to inspect all cattle, sheep and swine slaugh- 
tered for human food within their respective jurisdie- 
tions within twenty-four hours before the slaughter of 
the same, and if found healthy and in suitable condi- 
tion to be slaughtered for human food, to give t the 
applicant a certificate in writing to that effect. If 
found unfit for food by reason of infectious disease, 
such inspectors shall order the immediate removal " 
destruction of such diseased animals, and no liability 
for damages shall accrue by reason of such action. 

**§ 4, Any person who shall sell, expose or offer for 
sale for human food in this State, any fresh beef, veal, 
| mutton, lamb or pork whatsoever, which has not been 
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taken from an animal inspected and certified before 
slaughter, by the proper local inspec tor appointed here- 
under, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine of 
not more than one hundred dollars, or by imprison- 
ment not exceeding three months for each offense. 

«§ 5. Each and every certificate made by inspectors 
under the provisions of this act shall contain a state- 
ment to the effect that the animal or animals inspected, 
describing them as to kind and sex, were, at the date 
of such inspection, free from all indication of disease, 
apparently in good health, and in fit condition, when 
inspected, to be slaughtered for human food; a dupli- 
cate of which certificate sball be preserved in the office 
of the inspector. 

“$6. Any inspector making a false certificate shall 
be liable to a fine of not less than ten dollars nor more 
than fifty dollars for each animal falsely certified to be 
fit for haman food under the provisions of this act. 

“§7. This act shall take effect and be in force from 
and after its passage.’’ Gen. Laws Minn., 1889, p. 51, 
chap. 8. 

The presumption that this statute was enacted, in 
good faith, for the purpose expressed in the title, 
namely, to protect the health of the people of Minne- 
sota, cannot control the final determination of the 
question whether it is not repugnant to the Constitu- 
tion of the United States. There may be no purpose 
upon the part of a Legislature to violate the provisions 
of that instrument, and yet a statute enacted by it, un- 
der the forms of law, may, by its necessary operation, 
be destructive of rights granted or secured by the Con- 
stitution. In such cases, the courts must sustain the 
supreme law of the land by declaring the statute un- 
constitutional and void. This principle of constitu- 
tional interpretation has been often announced by this 
court. In Henderson, etc., v. Mayor, etc., 92 U. 8. 259, 
268, where a statute of New York imposing burden- 
some and almost impossible conditions on the landing 
of passengers from vessels employed in foreign com- 
merce, was held to be unconstitutional and void as a 
regulation of such commerce, the court said that ‘‘in 
whatever language a statute might be framed, its pur- 
pose must be determined by its natural and reasonable 
effect.” In People v. Compagnie Gen. Transatlantique, 
107 U. S. 59, 63, where the question was as to the va- 
lidity of a statute of the same State, which, was at- 
tempted to be supported as an inspection law author- 
ized by section 10 of article 1 of the Constitution, and 
was so designated in its title, it was said: ‘*A State can- 
hot make a law designed to raise money to support 
paupers, to detect or prevent crime, to guard against 
disease, and to cure the sick, an inspection law, within 
the constitutional meaning of that word, by calling it 
80 in the title.” So, in Soon Hing v. Crowley, 113 U. 
8. 703,710: ‘The rule is general, with reference to the 
enactments of all legislative bodies, that the courts 
cannot inquire into the motives of the legislators in 
passing them, except as they may be disclosed on the 
face of the acts, or inferable from their operation, con- 
sidered with reference to the condition of the country 
and existing legislation. The motives of the legisla- 
tors, considered as the purposes they had in view, will 
always be presumed to be to accomplish that which 
follows as the natural and reasonable effect of their en- 
actments.”” In Mugler v. Kansas, 123 U. 8. 623, 661, the 
court, after observing that every possible presumption 
is to be indulged in favor of the validity of a statute, 
said that the judiciary must obey the Constitution 
rather than the law-making department of the govern- 
ment, and must, upon its own responsibility, deter- 
mine whether, in any particular case, the limits of the 
Constitution have been passed. It was added: ‘‘If 

fore a statute purporting to have been enacted to 
Protect the public health, the public morals, or the 
Public safety, has no real or substantial relation to 





those objects, or is a palpable invasion of rights secured 
by the fundamental law, it is the duty of the courts to 
so adjudge, and thereby give effect to the Constitu- 
tion.”” Upon the authority of those cases, and others 
that could be cited, it is our duty to inquire, in respect 
to the statute before us, not only whether there is a 
real or substantial relation between its avowed objects 
and the means devised for attaining those objects, but 
whether by its necessary or natural operation it im- 
pairs or destroys rights secured by the Constitution of 
the United States. 

Underlying the entire argument in behalf of the 
State is the proposition, that it is impossible to tell, by 
an inspection of fresh beef, veal, mutton, lamb or pork, 
designed for human food, whether or not it came from 
animals that were diseased when slaughtered; that in- 
spection on the hoof, within a very short time before 
animals are slaughtered, is the only mode by which 
their condition can be ascertained with certainty. And 
it is insisted, with great confidence, that of this fact 
the court must take judicial notice. If a fact, alleged 
to exist, and upon which the rights of parties depend, 
is within common experience and knowledge, it is one 
of which the courts will take judicial notice. Brown 
v. Piper, 91 U. 8. 37, 42; Phillips v. Detroit, 111 id. 604, 
606. But we cannot assent to the suggestion that the 
fact alleged in this case to exist is of that class, It may 
be the opinion of some that the presence of disease in 
animals, at the time of their being slaughtered, cannot 
be determined by inspection of the meat taken from 
them; but we are not aware that such is the view uni- 
versally, or even generally, entertained. But if, as 
alleged, the inspection of fresh beef, veal, mutton, 
lamb or pork will not necessarily show whether the 
animal from which it was taken was diseased when 
slaughtered, it would not follow that a statute like the 
one before us is within the constitutional power of the 
State to enact. On the contrary, the enactment of a 
similar statute by each one of the States composing the 
Union would result in the destruction of commerce 
among the several States, so faras such commerce is 
involved in the transportation from one part of the 
country to another of animal meats designed for hu- 
man food, and entirely free from disease. A careful 
examination of the Minnesota act will place this con- 
struction of it beyond question. 

The first section prohibits the sale of any fresh beef, 
veal, mutton, lamb or pork for human food, except as 
provided in that act. The second and third sections 
provide that all cattle, sheep and swine to be slaugh- 
tered for human food within the respective jurisdic- 
tions of the inspectors, shall be inspected by the proper 
local inspector appointed in Minnesota, within twenty- 
four hours before the animals are slaughtered, and that 
a certificate shall be made by such inspector, showing 
(if such be the fact) that the animals, when slaugh- 
tered, were found healthy and in suitable condition to 
be slaughtered for human food. The fourth section 
makes it 1 misdemeanor, punishable by fine or impris- 
onment, for any one to sell, expose or offer for sale, for 
human food, in the State, any fresh beef, veal, mutton, 
lamb or pork, not taken from an animal inspected and 
“certified before slaughter, by the proper local in- 
spector’’ appointed under that act. As the inspection 
must take place within twenty-four hours immediately 
before the slaughtering, the act, by its necessary opera- 
tion, excludes from the Minnesota market, practically, 
all fresh beef, veal, mutton, lamb or pork—in whatever 
form, and although eutirely sound, healthy and fit for 
human food—taken from animals slaughtered in other 
States; and directly tends to restrict the slaughtering 
of animals, whose meat is to be sold in Minnesota for 
human food, to those engaged in such business in that 
State. This must be so, because the time, expense and 


labor of sending animals from points outside of Min- 
nesota to points in that State to be there inspected, 
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and bringing them back, after inspection, to be slaugh- 
tered at the place from which they were sent—the 
slaughtering to take place within twenty-four hours 
after inspection, else the certificate of inspection be- 
comes of no value—will be so great as to amount to an 
absolute prohibition upon sales, in Minnesota, of meat 
from animals not slaughtered within its limits. When to 
this is added the fact that the statute, by its necessary 
operation, prohibits the sale, in the State, of fresh beef, 
veal, mutton, lamb or pork, from animals that may 
have been inspected carefully and thoroughly in the 
State where they were slaughtered, and before they 
were slaughtered, no doubt can remain as to its effect 
upon commerce among the several States. It will not 
do to say—certainly no judicial tribunal can, with pro- 
priety, assume—that the people of Minnesota may not, 
with due regard to their health, rely upon inspections 
in other States of animals there slaughtered for pur- 
poses of human food. If the object of the statute had 
been to deny altoget her to the citizens of other States 
the privilege of selling, within the limits of Minnesota, 
for human food, any fresh beef, veal, mutton, lamb or 
pork, from avimals slaughtered outside of that State, 
and to compel the people of Minnesota, wishing to buy 
such meats, either to purchase those taken from ani- 
mals inspected and slaughtered in the State, or to in- 
cur the cost of purchasing them, when desired for their 
own domestic use, at points beyond the State, that ob- 
ject is attained by the act in question. Our duty to 
maintain the Constitution will not permit us to shut 
our eyes to these obvious and necessary results of the 
Minnesota statute. If this legislation does not make 
such discrimination against the products and business 
of other States in favor of the products and business of 
Minnesota, as interferes with and burdens commerce 
among the several States, it would be difficult to enact 
legislation that would have that result. 

The principles we have announced are fully sup- 
ported by the decisions of this court. In Woodruff v. 
Parham, 8 Wall. 123, 140, which involved the validity 
of an ordinance of the city of Mobile, Alabama, relat- 
ing to sales at auction, Mr. Justice Miller, speaking for 
this court, said: ‘‘ There is no attempt to discriminate 
injuriously against the products of other States, or the 
rights of their citizeus, and the case is not therefore an 
attempt to fetter commerce among the States, or to 
deprive the citizens of other States of any privilege or 
immunity possessed by citizens of Alabuma. But a law 
having such operation would, in our opinion, be an in- 
fringement of the provisions of the Constitution which 
relate to those subjects, and therefore void.”’ So, in 
Hinson v. Lott, 8 Wall. 148, 151, decided at the same 
time, upon a writ of error from the Supreme Court of 
Alabama, it was said, in reference to the opinion of 
that court: ‘“‘And it is also true, as conceded in that 
opinion, that Congress has the same right to regulate 
commerce among the States that it has to regulate 
commerce with foreign nations, and that whenever it 
exercises that power, all conflicting State laws must 
give way, and that if Congress had made any regula- 
tion covering the matter in question we need inquire 
no further. That court seems to have relieved itself 
of the objection by holding that the tax imposed by 
the State of Alabama was an exercise of the concurrent 
right of regulating commerce remaining with the States 
until some regulation on the subject had been made by 
Congress. But, assuming the tax to be, as we have 
supposed, a discriminating tax, levied exclusively upon 
the products of sister States; and looking to the conse- 
quences which the exercise of this power may produce if 
it be once conceded, amounting, as we have seen, to a 
total abolition of alleommercial intercourse between 
the States, under the cloak of the taxing power, we are 
not prepared to admit that a State can exercise such a 
power, though Congress may have failed to act on the 
subject in any manner whatever.”’ 








es — 

In Welton v. Missouri, 91 U. 8. 275, 281, the coun 
speaking by Mr. Justice Field, declared to be uncon. 
stitutional a statute of Missouri, imposing a license tay 
upon the sale by peddlers of certain kinds of Personal 
property ‘‘not the growth, produce or manufacturg” 
of that State, but which did not impose a like tax upon 
similar articles grown, produced or manufactured in 
Missouri. After observing that if the tax there jy, 
question could be imposed at all, the power of the Staty 
could not be controlled, however unreasonable and op. 
pressive its action, the court said: ‘‘ Impostso 
as an absolute exclusion of the goods would be pomi. 
ble, and all the evils of discriminating State legislation, 
favorable to the interests of one State, and injurious 
to the interests of other States and countries, which 
existed previous to the adoption of the Constitution, 
might follow, and the experience of the last fifteen 
years shows would follow, from the action of some of 
the States."’ 

In Railroad Co. v. Husen, % U. 8. 465, the court ex. 
amined a statute of Missouri prohibiting, under pen. 
alties, any Texas, Mexican or Indian cattle from being 
driven or otherwise conveyed into, or remaining in, 
any county of the State, between the first day of March 
and the first day of November in each year, by any 
person or persons whatsoever. While admitting, in the 
broadest terms, the power of a State to pass sanitary 
laws, and laws for the protection of life, liberty, health 
or property within its borders, to prevent convicts, or 
persons and animals suffering under contagious or ir 
fectious diseases, from entering the State, and, for pur- 
poses of protection, to establish{quarantine and inspec 
tions, the court, Mr. Justice Strong delivering its opin- 
ion, said that a State may not, “under the cover of 
exerting its police powers, substantially prohibit or 
burden either foreign or inter-State commerce.’ The 
general ground upon which it held the Missouri stat- 
ute to be unconstitutional was, that its effect was “to 
obstruct inter-State commerce, and to discriminate 
between the property of citizens of one State and that 
of citizens of other States.” 

In Guy v. Baltimore, 100 U. S. 434, 443, the court ad- 
judged to be void an ordinance of the city of Balti- 
more, exacting from vessels using the public wharves 
of that city, and laden with the products of other 
States, higher rates of wharfage than from vessels us 
ing the same wharves and laden with the products of 
Maryland. ‘‘ Such exactions,” the court said, “in the 
name of wharfage, must be regarded as taxation upon 
inter-State commerce. Municipal corporations, own 
ing wharves upon the public navigable waters of the 
United States, and quasi public corporations tran 
porting the products of the country, cannot be permit- 
ted by discriminations of that character to impede 
commercial intercourse and traffic among the several 
States and with foreign nations.” 

The latest case in this court upon the subject of inter- 
State commerce, as affected by local enactments dis- 
criminating against the products and citizens of other 
States, is Walling v. Michigan, 116 U.S. 445, 446. We 
there held to be unconstitutional a statute of Michi- 
gan, imposing a license tax upon persons not residing 
or having their principal place of business in that State, 
but whose business was that of selling or soliciting the 
sale of intoxicating liquors to be shipped into the State 
from places without, asimilar tax not being imposed in 
respect to the sale and soliciting for sale of liquors 
manufactured in Michigan. Mr. Justice Bradley, de 
livering the opinion of the court, said: “A discrimin- 
ating tax imposed by a State operating to the disad- 
vantage of the products of other States when intro- 
duced into the first-mentioned State, is, in effect, 
regulation in restraint of commerce among the States, 
and as such is a usurpation of the power conferred by 
the Constitution upon the Congress of the United 
States.’’ 
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“Tt is however contended, in behalf of the State, that 
there is in fact no interference, by this statute, with 
the bringing of cattle, sheep and swine into Minnesota 
from other States, nor any discrimination against the 

ucts or business of other States, for the reason— 
such is the argument—that the statute requiring an in- 
spection of animals on the hoof, asa condition of privi- 
Jege of selling, or Offering for saje, in the State, the 
meats taken from them, is applicable alike to all own- 
ers of such animals, whether citizens of Minnesota or 
citizens of other States. To this we answer, that a 
statute may, upon its face, apply equally to the people 
of all the States, and yet be a regulation of inter-State 
ecommerce which a State may notestablish. A burden 
imposed by a State upon inter-State commerce is not 
to be sustained simply because the statute imposing it 
applies alike to the people of all the States, including 
the people of the State enacting such statute. Robbins 
y. Shelby Taxing District, 120 U. S. 489, 497; Case of the 
State Freight Tax, 15 Wall. 232. The people of Minne- 
sota have as much right to protection against the en- 
actments of that State, interfering with the freedom 
of commerce among the States as have the people of 
other States. Although this statute is not avowedly, 
or in terms, directed against the bringing into Minne- 
sota of the prodicts of other States, its necessary effect 
is to burden or obstruct commerce with other States, 
as involved in the transportation into that State, for 
purposes of sale there, of all fresh beef, veal, mutton, 
lamb or pork, however free from disease muy have 
been the animals from which it was taken. 

The learned counsel fur the State relies with confi- 
dence upon Patterson v. Kentucky, 97 U.S. 501, as sup- 
porting the principles for which he contends. In that 
case we sustained the constitutionality of a statute of 
Kentucky forbidding the sale within that Common- 
wealth of oils or fluids used for illuminating purposes, 
and the product of coal, petroleum or other bitumi- 
nous substances that would ignite at less than acertain 
temperature. Having a patent from the United States 
for an improved burning oil, Patterson claimed the 
right, by virtue of his patent, to sell anywhere in the 
United States the oil described in it, without regard to 
the inspection laws of any State, enacted to protect 
the public safety. It was held that the statute of Ken- 
tucky was a mere police regulation, embodying the de- 
liberate judgment of that Commonwealth that burn- 
ing fluids, the product of coal, petroleum or other bitu- 
minous substances, which would ignite or perma- 
hently burn at less than a prescribed temperature, are 
unsafe for illuminating purposes. We said that the 
patent was not a regulation of commerce, nor a license 
to sell the patented article, but a grant that no one else 
should manufacture or sell that article, and therefore 
a grant simply of an exclusive right in the discovery, 
which the National authority could protect against all 
interference; that it was not to be supposed ‘that 
Congress intended to authorize or regulate the sale, 
within a State, of tangible personal property which 
that State declares to be unfit and unsafe for use, and 
by statute has prohibited from being sold or offered 
for sale within her limits; ” also, that “the right 
which the patentee or his assignee possesses in the 
Property created by the application of a patented dis- 
covery must be enjoyed subject to the complete and 
salutary power with which the States have never 
ae of so defining and regulating the sale and use 

property within their respective limits as to afford 
oan to os many against the injurious conduct 
pod eg ow, the counsel of the State asks: If 
~ hora a by the exercise of its police power, de- 
en soma tself what test shall be made of the safety 
Biteted: ing oils; and prohibit the sale of all oils not 
bare a oand sustaining such test, although such 
oents anufactured by a process patented under the 

nstitution aud laws of the United States, why may 





‘it not determine for itself what test shall be made of 


the wholesomeness and safety of food, and prohibit the 
sale of all such food not submitted to and sustaining 
the test, although it may chance that articles other- 
wise subject to the Constitution and laws of the Uni- 
ted States cannot sustain the test? The analogy, the 
learned counsel observes, seems close. But it is only 
seemingly close. There is no real analogy between that 
case and the one before us. The Kentucky statute pre- 
scribed no test of inspection which, in view of the na- 
ture of the property, was either unusual or unreason- 
able, or which by its necessary operation discriminated 
against any particular oil because of the locality of its 
production. If it had prescribed a mode of in- 
spection to which citizens of other States, having oils 
designed for illuminating purposes, and which they 
desired to sell in the Kentucky market, could not have 
reasonably conformed, it would undoubtedly have 
been held to be an unauthorized burden upon inter- 
State commerce. Looking at the nature of the prop- 
erty to which the Kentucky statute had reference, 
there was no difficulty in the way of the patentee of 
the particular oil there in question submitting to the 
required local inspection. 

But a law providing for the inspection of animals 
whose meats are designed for human food cannot be 
regarded as a rightful exertion of the police powers of 
the State, if the inspection prescribed is of such a char- 
acter, or is burdened with such conditions, as will pre- 
vent altogether the introduction into the State of sound 
meats, the product of animals slaughtered in other 
States. It is one thing for a State to exclude from its 
limits cattle, sheep or swine, actually diseased, or 
meats that, by reason of their condition, or the condi- 
tion of the animals from which they are taken, are un- 
fit for human food, and punish all sales of such animals 
or of such meats within its limits. It is quite a differ- 
ent thing for a State to declare, as does Minnesota by 
the necessary operation of its statute, that fresh beef, 
veal, mutton, lamb or pork—articles that are used in 
every part of this country to support human life—shall 
not be sold at all for human food within its limits, un- 
jess the animal from which such meats are taken is in- 
spected in that State, or, as is practically said, unless 
the animal is slaughtered in that State. 

One other suggestion by the counsel for the State de- 
serves to be examined. It is, that so far as this stat- 
ute is concerned, the people of Minnesota can purchase 
in other States fresh beef, veal, mutton, lamb and 
pork, and bring such meats into Minnesota for their 
own personal use. We do not perceive that this view 
strengthens the case for the State, for it ignores the 
right which the people of other States have in com- 
merce between those States and the State of Minne- 
sota. And it ignores the right of the people of Minne- 
sota to bring into that State, for purposes of sale, 
sound and healthy meat, wherever such meat may have 
come into existence. But there is a consideration 
arising out of the suggestion just alluded to which 
militates somewhat against the theory that the statute 
in question is a legitimate exertion of the police pow- 
ers of the State for the protection of the public health. 
If every hotel-keeper, railroad or mining corporation, 
or contractor, in Minnesota, furnishing subsistence to 
large numbers of persons, and every private family in 
that State, that is so disposed, can, without violating 
this statute, bring into the State from other States and 
use for their own purposes, fresh beef, veal, mutton, 
lamb and pork, taken from animals slaughtered out- 
side of Minnesota which may not have been inspected 
at all, or not within twenty-four hours before being 
slaughtered, what becomes of the argument, pressed 
with so much earnestness, that the health of the peo- 
ple of that State requires that they be protected 
against the use of meats from animals not inspected in 
Minnesota within the twenty-four hours before being 
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slaughtered? If the statute, while permitting the sale 
of meats from animals slaughtered, inspected and 
* certified’ in that State, had expressly forbidden the 
introduction from other States, and their sale in Minne- 
sota, of all fresh meats, of every kind, without making 
any distinction between those that were from animals 
inspected on the hoof and those that were not so in- 
spected, its unconstitutionality could not have been 
doubted. And yet it is so framed that this precise re- 
sult is attained as to all sales in Minnesota, for human 
food, of meats from animals slaughtered in other 
States. 

In the opinion of this court the statute in question, 
so far as its provisions require, as a condition of sales 
in Minuesota, of fresh beef, veal, mutton, lamb or 
pork for human food, that the animals from which 
such meats are taken shall have been inspected in Min- 
nesota before being slaughtered, is in violation of the 
Constitution of the United States and void. 

The judgment discharging the appellee from custody 
is affirmed. 


—_——_>—__——_ 


EVIDENCE — OPINION. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
FEB. 25, 1890. 


Van WYCKLYN V. City oF BROOKLYN.* 


A city’s water supply was derived by pumping from driven 
wells from thirty-five to sixty feet deep, and located be- 
tween two hundred and seven hundred feet from a stream 
which turned plaintiff's mill. In asuit for diverting the 
water therefrom plaintiff showed that the stream was 
largely supplied by surface drainage, that it never dried 
up before the pumping began, and that it dried up at the 
nearest point shortly thereafter. There was no evidence 
as to the nature of the soil between the bed thereof and 
the bottoms of the wells, nor that the stream was supplied 
at all from under-ground sources. An expert, who had 
constructed the wells, was asked by the defendant whether, 
in his opinion, it was possible to draw water from the 
stream through the wells, Held, there was no founda- 
tion for the question, and it was properly excluded, 


PPEAL from Supreme Court, General Term, 
Second Department. 

Action by Jacob D. Van Wycklyn against the city 
of Brooklyn. A judgment in favor of plaintiff, en- 
tered upona verdict of a jury, was reversed at Gen- 
eral Term. From the order of reversal plaintiff ap- 
peals. 


William C. De Witt, for appellant. 
Almet F. Jenks, for respondent. 


Brown, J. The plaintiff brought this action to re- 
cover damages which he claimed to have sustained 
from the diversion by the defendant of the waters of 
a stream called ‘‘Spring creek,’’ and there was a ver- 
dict in his favor at the Circuit. The judgment en- 
tered on such verdict was reversed by the General 
Term, and the order of reversal states that the facts 
were not before that court for review, and its decision 
was upon the law only. The legal questions arising in 
this case are therefore properly before this court. 
Pharis v. Gere, 112 N. Y. 408. 

The plaintiff was the owner of a grist-mill situated 
near the junction of Spring creek with Jamaica bay, 
and he derived the power to drive the machinery of his 
mill from the flow of the tide of the bay and the flow 
of the waters of the creek. The defendant, pursuant 
to a statute of the State, had acquired title to a strip 
of land upon the banks of the creek, about two miles 
above the plaintiff's mill, and upon such strip of ground 


* Reversing 41 Hun, 418. 











had constructed one hundred driven wells, from 

it pumped water for the supply of the city. The near. 
est well to the creek was distant therefrom about tm» 
hundred feet, and the others were located at 
distances, up to about six hundred or seven hundred 
feet therefrom. It was the claim of the plaintiff thy 
these wells drained the water from the creek, and gy. 
rested the same in running to the mill, thus di 

the living stream, and impairing and injuring his 
water-power; and there appears to have been a con. 
cession at the trial, and the same is made in this court, 
that if, in sinking the wells on its own land, the city 
did no more than intercept the percolation of under. 
ground currents, and thereby prevented such water 
from running through the soil and reaching thes 

the action would not lie;-and such is the law applicable 
to the case. Chasemore v. Richards, 7 H. L. Cas. 39; 
Village of Delhi v. Youmans, 45 N. Y. 362, aud cages 
cited. 

The question in issue therefore was, did the defend. 
ant, by their wells and machinery, draw the water out 
of the creek after it became an open running ‘stream 
on the surface of the earth? At the close of the plain 
tiff's case there was a motion by the defendant to dig 
miss the complaint “upon the ground that the eri- 
dence disclosed no liability on the part of the city,” 
which motion was denied; the court holding that the 
evidence presented a question of fact for the consid 
eration of the jury. We do not understand the learned 
counsel for the city to claim that there was any error 
in the denial of this motion, and it was not madesg 
ground of reversal at the General Term. It is sufi. 
cient for us to say therefore that we think the eri- 
dence was of a character to permit the conclusion 
drawn by the jury, and it would have been error for 
the court to have withdrawn the case from their con- 
sideration. The jury having determined the facts in 
favor of the plaintiff's contention, the judgment must 
stand, unless there were errors committed in the cou- 
duct of the trial. 

The defendant called as a witness one William D. 
Andrews, who testified that his business was making 
and drilling wells, and supplying water for cities and 
villages, and that he had constructed the wells in ques- 
tion. He described the manner of their construction, 
and stated that they drew water from a depth below 
the surface ranging from thirty-five to sixty feet, aud 
that the depth of the wells varied, for the purpose of 
‘getting the benefit of the water in different water 
bearing strata.’’ He was then asked the following que 
tion: ‘ Was it possible for you to take in those pipes 
any water out of Spring creek?” This was objected to 
as ‘‘opinionative,’’ and excluded, to which ruling of 
the court the defendant excepted. The judgment was 
reversed by the General Term, on,the ground that this 
question should have been admitted, and the propriety 
of the ruling of the trial court in its exclusion is the 
main question presented on this appeal 

While we recognize fully the difficulty at times of 
deciding whether the case presented is one in W 
expert or opinion evidence is admissible, the majority 
of this court is of the opinion that the ruling of the 
trial judge in this case was correct. Within the gel- 
eral rule that witnesses who are skilled in science and 
art, and those who from experience and special study 
have peculiar knowledge upon the subject of inquiry 
which jurors have not, may testify, not only to facts, 
but may also give their opinions as experts, the decis- 
ions of the courts have given a wide range to expett 
evidence. No rule however can be made so precise # 
to include all cases, and each question, as it arises 
must be determined by the application of general prin: 
ciples to the particular inquiry involved in the case 
before the court. While it is no longer a valid objet 
tion to the expression of an opinion by a witness that 
it is upon the precise question which the jury are 
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Line v. Hope, 9 U. S. 297; | 
ine (Transportation Line v. Hope, . S. 297; 
oer. Ratiroad Co., 23 N. Y. 42; Cornish v. In- 
surance Co., 74 id. 296), evidence of that character is 
only allowed when, from the nature of the case, the 
facts cannot be stated or described to the jury in such 
a manner as to enable them to form an accurate judg- 
ment thereon, and no better evidence than such opin- 
jons is attainable. Ferguson v. Hubbell, 97 [N. Y. 507; 
Schwander v. Birge, 46 Hun, 66; 1 Greenl. Ev., § 440, 
and notes. Familiar examples of the admission of evi- 
dence of this character are cases involving questions 
of medical practice and skill, and cases involving gen- 
uineness of handwriting. Within the same principle, 
the question whether a vessel was unseaworthy was 
held admissible, because it involved the result of an 
examination which could not be fully communicated 
toajury. Baird v. Daly, 68 N. Y. 547. It was also 
held competent to ask a pilot ‘‘ whether it would be 
safe fora tug-boat on Chesapeake bay, or any other 
wide water, to tug {three boats abreast, with a high 
wind” (Zransportation Line v. Hope, 95 U. S. 297); to 
ask of an engineer, familiar with the locality aud 
structure, whether an embankment and bridges were 
skillfully constructed with reference to the creek (Bel- 
linger v. Railroud Co., 23 N. Y. 42), and evidence of 
like character has been admitted on the question of 
negligence in mooring a vessel (Moore v. Westervelt, 9 
Bosw. 558); on the necessity of jettison (Price v. Harts- 
horn, 44 N. Y. 94), and on questions involving nautical 
skill. Walsh v. Insurance Co., 32 N. Y. 427. Opinions 
were held admissible in the cases cited, for the reason 
that the controlling issue in the case involved ques- 
tions of skill and experience, which the witness’ prac- 
tical knowledge enabled him to speak upon, and be- 
cause the facts which impressed the mind of the wit- 
ness could not be placed before the jury, and no bet- 
ter evidence was available. 

The rule is well stated by Justice Bradley in Schwan- 
der v. Birge, supra, as follows: ‘The governing rule 
deduced from the cases permitting the opinions of wit- 
nesses is that the subject must be one of science or 
skill, or one of which observation and experience have 
given the opportunity and means of knowledge which 
exist in reasons rather than descriptive facts, and 
therefore cannot be intelligently communicated to 
others, not familiar with the subject, so as to possess 
them with a full understanding of it.’’ To the same 
effect it was said by Judge Earl in Ferguson v. Hub- 
bell, supra: “Opinions are also allowed * * * 
where * * * the facts cannot be adequately placed 
before the jury sojas to impress their minds as they im- 
press the minds of a competent skilled observer. 
* * * Where the facts can be placed before a jury, 
and they are of such a nature that juries generaily are 
just as competent to form opinions in reference to 
them, and draw inferences from them, as witnesses, 
then there is no occasion to resort to expert or opinion 
evidence.” The question which the jury in this case 
was to decide was not one of science, and the inquiry 
Vital to the admissibility of the evidence offered was, 
could the facts bearing on the question of the disap- 
pearance of the waters of the creek be placed before 
the jury, and were they of such a nature that the 
jurors could comprehend them, and intelligently draw 
inferences from them? There was nothing in the case 
as developed by the plaintiff, that made opinion evi- 
dence admissible. To sustain his theory that the sub- 
sidence of the waters in the creek was caused by the 
pumping from the wells, he had given evidence that 

© stream was made up largely of surface drainage, 
and not from under-ground currents; that it had 
ever, prior to 1883, dried up; that immediately fol- 
lowing the commencement of the pumping from the 
wells the creek dried up at a point nearest the wells, 
while the water further up the stream, and in its 
tributaries, continued to flow. He further showed 





generally the character of the surrounding soil, and 
that, as the pumping continued and exhausted the 
water near the wells, the water disappeared further up 
the stream, until its flow was substantially destroyed. 
The evidence of Andrews, given prior to being asked 
the question under consideration, added no new facts 
to the case. The question put to him, in substance, 
called for his opinion upon the facts proven. In other 
words, he was asked to draw inferences and form con- 
clusions which belonged exclusively to the province of 
the jury. 

Whether or not tne disappearance of the creek [was 
caused by the pumping at the wells, or whether the 
waters of the creek could filter through the ground, 
and reach the bottom of the wells, depended upon the 
operation of natural laws; and if the witness had an 
opinion upon that subject it must have had its founda- 
tion in facts, such as the sources of the stream, the 
character of the soil between the bed of the creek and 
the bottom of the wells, the velocity of the stream and 
its grade, the course of the current, etc. These and 
any other facts bearing upon the question in issue, if 
deemed competent to overcome the effects of plain- 
tiff's testimony, and account for the disappearance of 
the stream, might have been shown; and it is not at 
all unlikely, that had facts of the character referred to 
been proven, tending to indicate other adequate causes 
for the disappearance of the creek, questions would 
have been developed upon which the opinion of an ex- 
pert witness might have been admissible. But with- 
out such proof itis not apparent from the record that 
the case presented any question calling for the opin- 
ion of an expert, and unless such a case was presented 
on the evidence, the question was properly excluded. 
Guitermun v. Steamship Co., 83 N. Y. 358; People v. 
Barber, 115 id. 475-479. 

The form of the question in this connection must be 
observed. It was not an inquiry into the causes of the 
disappearance of the stream, and called for no fact 
bearing upon that question which the jury could have 
considered. No opinion even upon the cause of the 
disappearance of the water was asked, but simply 
whether it was possible for the pumps to draw the 
water from the creek. This udmitted of a simple nega- 
tive answer, which could have thrown no light on the 
case, and afforded no assistance to the jury in their 
deliberations, and might have had no foundation, ex- 
cept deductions and inferences from the evidence al- 
ready in the case. The purpose of expert evidence is 
to aid the jury in their deliberation on the case, and 
in their review of the evidence; and to be competent 
for that purpose it must, where the questions involved 
are not ones of science or art, be based upon evidence 
in the case, and confined in cases of this character to 
the causes of the injury complained of. In Moyer v. 
Railroad Co., 98 N. Y. 645, the question held to be 
competent was: “Are there any adequate causes in 
your opinion for this?” referring to the injury com- 
plained of. The court said: “The witness, an ex- 
pert, * * * might very well be asked, in presence 
of a given effect, of what causes it either was or might 
be the resultant. * * * Itassumed an hypothesis, 
the truth or falsity of which was left open to the jury, 
and then asked, not what caused the injury, but what 
were all the adequate causes which might have been 
its origin, leaving the jury to determine among them.” 
Here the injury was of a very different character. It 
left nothing to the jury, and it indicated no cause for 
the injury. Assuming a negative answer to the ques- 
tion, to obtain which was its object, the defendant 
proposed to say to the jury: “It is impossible for our 
pipes to draw the water out of the creek, notwith- 
standing all that plaintiff has proven.’’ But as this 
was a mere naked opinion upon the precise question 
which the jury were to decide, it clearly was inadmis- 
sible. 
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None of the cases cited by the learned General Term 
are in point. Commonwealth v. Choate, 105 Mass. 456, 
was an indictment for arson, and the case goes no 
further than to hold admissible the opinion of compé- 
tent witnesses that two pieces of wood, which it was 
claimed connected the {prisoner with the crime, were 
parts of the same stick. Obviously this evidence falls 
within the rule stated in Schwander v. Birge, where 
the means of knowledge of the witness existed in rea- 
sons rather than descriptive facts, and the case is an- 
alogous to those cited in this opinion, relating to ques- 
tions of skill ard special and peculiar knowledge. 
Buffum v. Harris, 5 R. I. 243, was a case somewhat 
like the one under consideration; but there the ex- 
perts stated facts upon which they based their conclu- 
sion, and the court held the opinions admissible in con- 
nection with those facts. The same may be said of the 
case of Detweiler v. Groff, 10 Penn. St. 377, and Phillips 
v. Terry, 3 Abb. Dec. 607, cited by the respondent. 
Moyer v. Railroad Co. has already been referred to. 
Between that case and the one under consideration 
there is no similarity. If the question had called for 
astatement by the witness of any adequate cause 
within his knowledge for the disappearance of the 
creek, it would have been within the principle of the 
Moyer Case, and been admissible. The jury would 
then have had before it an hypothesis or theory, the 
truth or falsity of which they could have considered in 
connection with the open, visible facts of the case, and 
which would have been left open for their determina- 
tion. We are of the opinion that this case was not one 
in which it was impossible to place the facts bearing 
upon the matter in controversy before the jury, and 
that to have admitted the opinion of the witness called 
for by the question asked would have extended the 
rule as to expert testimony beyond that of any re- 
ported case within this State. Whatever may be the 
rule elsewhere, the decisions of this State are adverse 
to the rule contended for by the respondent. Our con- 
clusion is that the ruling of the trial court was 
right. 

There was no error in the ruling upon the other ques- 
tion asked of the same witness, and excluded upon the 
plaintiff's objection. It was of no importance what 
the system of pumping operated by the defendant was 
designed to reach, or what it depended upon. The 
question was, did it reach the waters of the creek and 
divert them from the living stream? and upon that 
question the evidence excluded had no bearing what- 
ever. 

The order of the General Term must be reversed, 
and the judgment entered upon the verdict affirmed, 
with costs. 


BRADLEY, VANN and PARKER, JJ., concur. Fot- 
tert, C. J., and Porrer and Haieurt, JJ., dissent. 


Porter, J. (dissenting.) I deem it proper in this 
couse to present the grounds of my dissent from the 
opinion of the majority of the court, passing the ver- 
dict found by the jury, and assuming that it must be 
approved by this court, though it practically rests apon 
the theory that water of a running stream proceeding 
from a water-shed of uplands and brooks, and flowing 
along a well-defined and ancient channel, has been 
drawn to the points of driven wells or tubes of iron 
with small openings in the lower end of the same, and 
inserted in the earth to the depth of thirty feet below, 
aud one hundred and fifty feet one side of, the chan- 
nel; or in other words, that water, without obstruc- 
tion to pursue its wonted channel to a lower level, 
may be diverted or drawn through solid earth twenty- 
five feet deep, and one hundred and fifty feet wide, to 
the vacuums in the small tubes produced by the ma- 
chinery with which the tubes are connected. It may 
be, and I am not intending to maintain here, that this 
court cau review or question the omniscient (humanly 





= 
speaking) verdict of a jury in respect to the eXistence 
and operation of the laws of nature. I assume that 
common or judicial notice of the laws of nature must 
stand silent in the sacred presence of a verdict of s 
jury. But while such may be the situation in 
to the power of this court over the finding of a jury, 
maintain that it is the duty of this court to see that 
the minds of the jury are properly informed, by 
legitimate means, before rendering a verdict which 
shall irrevocably fix the rights of the purties, and. 
pecially in a case involving the laws of nature, and 
their operation in respect to waters percolating the 
earth, and the application of machinery to overcome 
or to modify their operations; and this brings me to 
the consideration of the question which separates me 
from a majority of my brethren. 

There is but one question to be considered upon this 
appeal. That question is whether.a witness conceded 
to be an expert by the ground of the objection, ang 
who examined the stream in question and its origin, 
and the lands from and through which it flows, and 
who devised and erected the machinery connected 
with the driven wells, and has had fifteen years’ expe 
rience in sinking and operating this species of wells, 
may be aliowed to express his opinion to an ordinary 
jury, impanelied to try the question, whether the main 
body of such stream has been withdrawn by means of 
these wells, or in the language of the question which 
the learned trial court overruled, viz.: ‘‘ Was it pos- 
sible for you to take in those pipes ‘any water out of 
Spring creek?”” No one will deny that the general 
rule is that testimony can relate merely to facts, and 
that inferences from them are to be made by the jury. 
Lawson Exp. Ev. 200. But this general rule has been 
broken in upon by the admission of various classes of 
exceptions, resting upon the common ground of neces 
sity. Id. ‘*Such necessity is allowed to exist where 
the facts in issue are not themselves accessible by evi- 
dence, being either future probabilities, or mere con- 
tingencies, or else actual facts, but not within positive 
knowledge. All of these must, of oecessity, be judged 
of only from other proved facts kuown generally to 
accompany or to indicate those in question; as for in- 
stance, where the facts to be ascertained are inferred 
from some rule of art or science or observed law of 
nature thus proved. The knowledge by which theex- 
istence of the unknown fact is inferred from the one 
proved may not fall within the range of ordinary in- 
formation, but may be proved by professional or éx- 
perienced witnesses, having peculiar skill in some art, 
trade or science relating to the subject. Thus the fact 
of certain appearances in a dead body having been 
proved, the subsequent question whether such appear 
ances indicate poison is wholly out of the power of the 
best informed men to determine, unless they had made 
such subject a previous study. Again the market value 
of an article at a given time, upon the allowauce of 
damages on which a jury has to pass, is frequently 4 
question such as dealers in that article can alone de- 
cide. There it is a matter of necessity to call in the 
experienced or instructed opinion of such witnesses. 
No proof of the naked state of facts as to a ship after 
a storm could perhaps enable a landsman, however in- 
telligent, to judge of those necessities which are %# 
often to be inquired into in marine contracts. Thus 
also in an action for negligently steering a ship, a in 
Malton v. Nesbit, 1 Car. & P. 70, mere proof of the 
naked facts could not enable a jury of landsmet to 
draw any inference; and experienced nautical men 
are called in to prove whether facts of that kind 
amount to unjustifiable negligence. Opinion is ad- 
mitted when a jury is incompetent to infer, without 
the aid of greater skill than their own, a8 t0 
probable existence of the facts to be ascertained, or the 
likelihood of their occurring from the facts ac 
proved before them. Indeed, it would be more 
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cally accurate to say that mere opinions, even of men, 
fessional or expert, are not admissible as such ; but 
that facts having been proved, men skilled in such 
matters may be admitted to prove the existence of 
mere general facts or laws of nature, or the course of 
business, as the case may be, so as to enable the jury 
to form an inference for themselves. Thus the exist- 
ence of certain appearances in the dead body having 
been proved, the chemist testifies that such appear- 
ances invariably or generally indicate the operation 
of some powerful chemical agent. His scientific opin- 
jon is, in fact, his testimony toa law of nature. All 
these are testimonies to general facts which the jury 
can ascertain in no other way, and which, when 
ved, afford them the means of drawing their own 
conclusions from the whole mass of testimony taken 
er. The same reason of absolute necessity has 
compelled the admission of evidence of opinion in cer- 
tain cases where the poverty of human language makes 
it absolutely impossible to separate in words the min- 
uteand transient facts observed by the witnesses from 
the inference as to some other fact irresistibly con- 
nected with the former in his own mind. Testimony 
as to handwriting, I think, resolves itself into this; as 
no words can freely convey to others the minute par- 
ticularities on which such judgment is founded. So 
too in questions of identity as to men, to goods, horses, 
ete., though the facts on which judgment is founded 
may be partially stated, still the judgment or opinion 
isadmitted. In these cases the witness swears as to 
the present conviction in his own mind as to an actual 
fact, though deduced from circumstances which can- 
not be made palpable to others. It is often difficult to 
draw a line of distinction between testimony to sim- 
ple facts and the statement of such immediate and 
conclusive inferences as the witness forms in his own 
mind.” And hence general physical facts or truths 
not known to the common mind, and not apprehensi- 
ble by the senses at single or casual observation, may 
be shown by one who has knowledge or skill or expe- 
tience—an expert—to aid the jury in the ascertainment 
of the truth. 

Lawson, in his work upon Expert and Opinion Evi- 
dence, cites numerous cases which illustrate the line 
of distinction applicable to various subjects and situa- 
tions, where opinion evidence may and where it may 
not be received. Malton v. Nesbit, 1 Car. & P. 70; 
Polkes v. Chadd, 3 Doug. 157; 1 Phil. Ev. 778; Good- 
lie y. Braham, 4'Term R. 498; Price v. Powell, 3 N. 
Y, 822; Detweiler v. Groff, 10 Penn. St. 377; Buffui v. 
Harris, 5 R. I. 243; Hand v. Inhabitants of Brookline, 
12% Mass. 324. The cases in which it may be properly 
received are embraced in the language of the opinions 
of different judges similar to that employed in the text 
ofLawson, supra. Judge Danforth, in Scattergood v. 
Wood, 79 N. Y. 266, states the rule as follows: ‘The 
inquiry related to a matter which was not the subject 
ofgeneral knowledge, but depended on facts which 
from their nature it would be difficult, if not impossi- 
blé to place before the referee, and the statement em- 
bodied in the opinion given in evidence was itself a 
fact derived from peculiar knowledge and skill in the 
tse of the various machines referred to. It was the 
result of professional knowledge and practical expe- 
tience (Emerson v. Gas-Light Co., 6 Allen, 146), and the 
question raised by the warranty could hardly be an- 
swered except by the direct opinion of those who, pos- 
sessing this superior knowledge and experience, had 
seen the machines in operation, or knew the merits of 
Machines constructed under the plaintiff's patent and 

then in use. Upon this ground therefore as well 
athe one first stated, I think the evidence objected 
was properly received.” In Smith v. Gugerty, 4 
6%, the court says: ‘The witness was asked 

his opinion as an expert. The question is competent 
and proper, when it relates to a deduction from facts 
‘ 





concerning which the witness has a knowledge pecul- 
iar to his science, art or profession, and which is not 
common to the world. In such cases, the jury are un- 
able to draw a correct conclusion from the facts, and 
must necessarily rely upon the opinions of those who 
are better enabled to do so by their professional expe- 
rience. * * * The requisite knowledge is confined 
principally, if not wholly, to the class of mechanics to 
which the witness belonged. That brings it within 
the rule.’’ Judge Allen, in Baird v. Daly, 68 N. Y. 
551, says: ‘‘It was competent for the defendant, and 
he should have been permitted to show by the witness 
Hayes, that the scow was unseaworthy — that is, un- 
fitted and unsafe for the service in which she was en- 
gaged—and unsafe to be taken in tow. The jury were 
non-experts, and with every fact which would enablea 
skilled man to determine the question of seaworthi- 
ness it by no means follows that they would make the 
proper inference, and arrive at a correct conclusion.” 
Judge Earl said, in Ferguson v. Hubbell, 97 N. Y. 513: 
““Witnesses who are skilled in any science, art, trade 
or occupation may not only testify to facts, but are 
sometimes permitted to give their opinions as experts. 
This is permitted, because such witnesses are sup- 
posed, from their experience and study, to have pecul- 
iar knowledge upon the subject of inquiry which 
jurors generally have not, and are thus supposed to be 
more capable of drawing conclusions from facts, and 
to base opinions upon them, than jurors generally are 
presumed to be. Opinions are also allowed in some 
cases where, from the nature of the matter under in- 
vestigation, the facts cannot be adequately placed be- 
fore the jury so as to impress their minds as they im- 
press the minds of a competent, skilled observer, and 
where the facts cannot be stated or described in such 
language as will enable persons not eye-witnesses to 
form an accurate judgment in regard to them, and no 
better evidence than such opinions is attainable.’”’ And 
Judge Bradley used language of similar import in 
Schwander v. Birge, quoted in the opinion of my 
Brother Brown in this case. But while the language 
used in the last two cases cited lays down the rule of 
the admissibility of opinion evidence in certain cases, 
they hold that the cases then under consideration did 
not admit of such evidence, and the reasons for so 
holding in those cases are, in my judgment, entirely 
decisive of the admissibility of the evidence excluded 
in this case. 

In the case under consideration the device itself, the 
laws of nature involved in its operation, and the man- 
ner of utilizing those laws in the supply of water at a 
particular point, is novel and unknown, if not a mys- 
tery, to the common mind of the ordinary juror. 
Whether the water flows to the openings in the tubes 
solely through the laws of gravity and the mobility of 
the water, or is drawn to those points by atmospheric 
pressure; whether there is a power applied to produce 
a vacuum and to obtain the pressure of the atmos- 
phere; how such power, if employed, is applied, 
and the measure and limits of such power, and 
the regulation of the machinery or means of ex- 
erting aud applying such power; or if some other 
power than this is employed to transfer the water 
from the stream into the tubes, what such other 
power is, and how.it is applied to the works; and 
whatever the power may be that is employed for the 
purpose, what its strength and efliciency are, and 
whether sufficient to draw water the distance and 
through and along the strata of subterranean soils that 
exist in this case--all these, and doubtless many 
other conditions are involved in the practical work- 
ing of driven weils, and the proper solution of the 
question to be determined by the jury in this case. 
These principles and conditions are only known to, or 
can be appreciated or applied by men of science and 
experience. They were not proved in this case, and if 
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an attempt had been made to prove them by wit- 
nesses, it would have been quite impossible to have 
communicated them to the jury, or for the jury to 
have rightly apprehended, and to have properly applied 
them to the question upon trial. 

This case, it seems to me, very plainly belongs to 
that class which is described in the language of Judges 
Earl and Bradley, above quoted, as allowing, if not 
requiring, opinion evidence, and not to that class of 
sases in which those learned judges held this species 
of evidence not to be admissible. Those cases were 
Ferguson v. Hubbell and Schwander v. Birge, supra. 
The former of these cases was an action to recover the 
damages which plaintiff had sustained in consequence 
of the negligence of the defendant in setting fire to his 
fallow, and thus burning plaintiff's house and barn. 
After testimony had been given by various wituesses 
in relation to the condition of the land, the state of 
the weather, and of the wind and various other cir- 
cumstances surrounding the fire, the defendant, who 
in his own behalf testified that he was a farmer, and 
had himself and had seen others clear land, was asked: 
“What do you say as to whether or not as to that 
time the fires were set there, at that place, it was a 
proper time in your judgment for burning log heaps on 
a fallow that had been burned over?’’ The question 
was objected to, and the objection was overruled, and 
the answer received. The Geueral Term affirmed the 
ruling, but the Court of Appeals reversed the same. 
Judge Earl wrote the opinion, and in the opinion used 
the hereinbefore-quoted language, indicating in what 
class of cases opinion evidence is proper, and distin- 
guishing the case then under consideration from that 
class by the use of the following language: ‘‘ Where 
the facts can be placed before a jury, and they are of 
such a nature that jurors generally are just as compe- 
tent to form opinions in reference to them and draw 
inferences from them as witnesses, then there is no 
occasion to resort to expert or opinion evidence. To 
require the exclusion of such evidence, it is not needed 
that the jurors should be able to see the facts as they 
appear to eye-witnesses, or to be as capable to draw 
conclusions from them as some witnesses might be, 
but it is sufficient that the facts can be presented in 
such a manner that jurors of ordinary intelligence and 
experience in the affairs of life can appreciate them, 
can base intelligent judgments upon them, and com- 
prehend them sufficiently for the ordinary administra- 
tion of justice.” 97 N. Y. 513. Judge Earl also refers 
to similar cases. Fraser v. Tupper, 29 Vt. 409, and 
Higgins v. Dewey, 107 Mass. 494, decided in the same 
war, and upon the same grounds. The case of Schwan- 
der v. Birge, 46 Hun, supra, was an action to recover 
the loss sustained by the plaintiff for the negligence of 
the defendant in so constructing his building or fac- 
tory that the plaintiff's intestate, who was an em- 
ployee of the defendant, could not escape from the fire 
which consumed the building. The plaintiff's intes- 
tate was upon the fifth floor of the building when the 
the fire was discovered in the lower part of the build- 
ing. The length, height and structure, including hall- 
ways, doors of egress to the roof and adjoining build- 
ings, etc., were proven. After this evidence a witness 
in behalf of defendant was‘asked this question: ‘* Was 
that, in your judgment, a proper and sufficient mode 
of access and egress from the building, under any cir- 
cumstances that might occur?” The question was al- 
lowed and answered over an exception, and the plain- 
tiff had a recovery. The General Term reversed the 
judgment, holding that the question was improper. 
Judge Bradley, writing the opinion at General Term, 
held that the case did not fall within the class admit- 
ting opinion evidence, in the language hereinbefore 
quoted, for the reasons stated in the following lan- 
guage. ‘And it is difficult to see that it came within 
the rule permitting the opinions of experts. This 
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building was one hundred and sixty-one feet in length 
and forty-seven feet in width, and the evidence tends 
to show that the room occupied the entire space on 
that floor between the outer walls. The location of 
the stairs and door, the distance from them to remote 
parts of the room, could be stated, anda complete de. 
scription of the room given, so as to convey to the jury 
an intelligent understanding of the situation, And 
when that can be done the rule requires that the testi- 
mony of witnesses shall be confined to a statement of 
the facts, and that the conclusions or opinions of wit. 
nesses be not permitted as evidence.” 46 Hun, 68. | 
have thus far considered the main, if not the ouly, 
question in this case. There is no occasion to consider 
any other, for it is conceded in the opinion of the ma- 
jority of my brethren that the witness was an expert, 
and was conceded by the ground of the objection to 
his evidence to be an expert. Schwander v. Birge, % 
Hun, 68; Stevens v. Brennan, 79 N. Y. 255. Nor that 
the question proposed to the witness was or was quite 
near to the question to be decided by the jury. Cur. 
tis v. Gano, 26 N. Y. 426; Transportation Line v. Hope, 
9 U. S. 297, and other cases cited in opinion of 
Brother Brown in this case. 

Some criticism is made in that opinion in relation to 
the form and point of the question asked, “* Whether 
it was possible for the pumps to draw the water from 
the creek,”’ and that a negative answer to it would not 
have explained the disappearance of the stream. While 
that is quite true, I do not perceive that the defendant 
was bound to account for its disappearance any further 
than to show that it/was not caused by the driven 
wells. That was the charge plaintiff made, and hissole 
grievance against the defendant, and that was all that 
devolved upon the defendant to deny or disprove. The 
defendant was not bound to account for all natural or 
unnatural phenomena in relation to the water of this 
creek, under a penalty of $6,000 and costs of suit for 
its failure to do so. 

I think the order or judgment of the General Term 
should be affirmed with costs. 
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MARRIAGE—WIFE’S SEPARATE ESTATE- 
POWER OF DISPOSITION. 


PENNSYLVANIA SUPREME COURT, FEB, %, 1890. 


APPEAL OF LINDSAY. 


An act of Pennsylvania, April 11, 1818, providing that the 
property of a single woman shall be her property as fully 
after marriage as before, and that all property accruing 
to her during coverture shall be owned, used and enjoyed 
by her as her own separate property; and the act of Penn 
sylvania, June 3, 1887, giving a feme covert power to & 
quire, hold and dispose of property in the same manner 4s 
if she were a feme sole—relate only to her separate legal 
estate, and do not affect the settled rule in Pennsylvania, 
that neither a feme covert, nor her husband, nor both to- 
gether, have any power to dispose of her separate equit 
able estate, except such as is expressly given by the I 
strument creating it, which instrument must be strictly 
construed. 

A bequest of real estate to an adopted daughter, to be heldby 
her ‘*free from the control of her present or future hus 
band, and without any liability for any debts, liabilities, 
or engagements of such husband, but whoily for her own 
use and benefit, and subject to her own control,” vests in 
her an equitable separate estate. 


| giekawcon from Court of Common Pleas, Allegheny 
county. 


Eveline Gross died in 1888, leaving a will by whieh 
she bequeathed to her adopted daughter, Matilda 6. 


MacConnell, certain real estate, part of which the Iat- 
ter afterward agreed to sell to Reese Lindsay. She 
tendered him a deed therefor, duly executed by 
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self and her husband, but he refused to accept the 
same, on the ground that she could not make a good 
title. Upon a case stated, in which Matilda G. Mac- 
Connell was plaintiff, and Reese Lindsay was defend- 
ant, the Court of Common Pleas decided that plaintiff 
had an estate in fee in the lot in question, and gave 
judgment in her favor. Defendant appeals. 


J. A. Evans, for appellant. 
D.T. Watson and A. M. Brown, for appellee. 


CLARK, J. At common Jaw a married woman could 
not hold and enjoy property, real or personal, separate 
from and independent of her husband. The right of 
the wife to take property to her separate use origin- 
ated in equity, and, in Pennsylvania, this, in addition 
to her statutory right, is still enforced upon principles 
of equity, which have been recognized since the reign 
of Elizabeth. This separate estate of the wife was sus- 
tained in equity in order that it might be possible for 
the husband, or for any other persous, desiring to make 
asettlement upon the wife, to so secure their bounty 
that it would not be subject either to the improvidence 
ortothe control of the husband. Rennie v. Ritchie, 
WC & F. 234. The general doctrine upon which this 
separate estate of the wife rests in Pennsylvania is pe- 
coliar; its peculiarity being found in the particular 
purpose intended to be accomplished. The rule in 
England and in most of the States of the Union has 
been to treat the wife as the absolute owner, possess- 
ing the jus disponendi, and the incidental power of 
charging the estate with debts, created with reference 
to, and upon the faith and credit of, the estate, as if 
she were feme sole. Taylor v. Meads, 34 L. J. Ch. 203; 
Picard v. Hine, L. R., 5 Ch. 274. See also Bisp. Eq., 
$101, and cases there cited. This doctrine has been 
somewhat modified by recent decisions, and to some 
extent is controlled by statute. Its effect has also been 
restricted in practice by inserting a clause against an- 
ticipation, which imposed a certain restraint upon 
alienation, but the general doctrine is still recognized. 
In Pennsylvania however, and in some of the States, 
the English rule was not adhered to. The first de- 
parture from it was in Ewing v. Smith, 3 Dess. Eq. 417, 
which was followed in this State by Lancaster v. Do- 
lan, 1 Rawle, 231, where it was held that a feme covert 
is, in respect to her separate estate, to be deemed a 
Jeme sole only to the extent of the power clearly given 
her by the instrument by which the estate is settled, 
and has no right of disposition beyond that. ‘ Noth- 
ing in the law,” says Chief Justice Gibson in the case 
just cited, “is more to be deprecated than tbose decis- 
ions in which the right of the cestui que trust to dispose 
of his estate has been recognized. Every attempt to 
secure provision to a spendthrift child must prove 
abortive while the trustees are bound to follow any dis- 
position of it which he may make. It is still more un- 
fortunate that as regards their separate estate, femes 
covert have been regarded in equity as femes sole. It 
has been justly remarked that, if the principle be 
pushed to its extent, a married woman who has trus- 
tees will be indefinitely worse protected than if she 
were left to her legal rights.”” ‘The object,” says the 
ume learned judge in Thomas v. Folwell, 2 Whart. ll, 

is not so much to give her the dominion of the feme 
sole, which every man of experience knows would, ina 
countless number of instances, defeat the principal in- 
tent, as to withdraw the estate from the dominion of 
the husband; and we might expect it to occur to those 
Who are called to the interpretation of these instru- 
ments that the surest way to accomplish this would be 
‘restrain the power of both. The donor has doubt- 
1688 capacity to remove by the instrumentality of a 
trust the disability annexed to the coverture by the 
common law, so far, even, as to give the wife the power 
of a feme sole, aud there may be examples of feminine 
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firmness that would render it safe in particular in- 
stances to do so; but it would expose a woman of or. 
dinary resolution to perils from which she would be 
protected by the common law, the practical wisdom of 
whose maxims, matured as they are by the experience 
of a thousand years, no thoroughbred lawyer will hesi- 
tate to admit. We therefore hold it to be the settled 
law of Penusylvania that, instead of having every 
power from which she is not negatively debarred in 
the conveyance, she shall be deemed to have none but 
what is positively given or reserved to her.”’ To the 
same effect are Wallace v. Coston, 9 Watts, 137; Wright 
v. Brown, 44 Penn. St. 224, and McMullin v. Beatty, 56 
id. 389. The rule is now well settled that neither the 
feme covert, nor her husband, nor both together, have 
any powers over her separate estate, except what are 
given by the trust instrument, and that even these 
must be strictly construed. 

There can be no question, of course, as to the right 
of the donor to invest the wife with the full powers of 
a feme sole, if he chooses so to do; and when this in- 
tention is clearly manifested it must prevail. The prin- 
ciple is to be applied, not as a rule of property, but as 
arule of construction only. While recent statutory 
provisions have, perhaps, to some extent, circum- 
scribed the necessities which originally called for the 
intervention of equity, it is plain, we think, that the 
precise purpose which equity had in view is yet unse- 
cured by statute; and there seems to be nothing in the 
statutory provisions to indicate that the Legislature 
intended to abrogate the rule or dispense with the es- 
tate which, under our equity practice, has been so long 
exercised as a proper protection for a married woman, 
not only against the power and persuasions of her hus- 
band, but against his and her own improvidence. 

Prior to the passage of the act of 1848 (P. L. 586), a 
married woman could have no separate estate of her 
own at law; such an estate existed only in equity. 
If the wife’s title was legal, there could be no sep- 
arate use, for the marital rights of the husband 
were necessarily incidental to the legal estate. Todd’s 
Appeal, 24 Penn. St. 429. In the case of an equitable 
separate estate, the legal title either was, or was as- 
sumed to be, held in trust for her; and, if in the in- 
strument creating the estate no trustee was named, 
equity supplied the trustee in the person of ber hus- 
band. But under the act of 1848 she was invested with 
a separate estate at law. All the property of a single 
woman continued to be her property, as fully after 
marriage as before, and all accruing to her during cov- 
erture was owned, used and enjoyed by her as her own 
separate property. She owned, used and enjoyed it, 
not as a feme sole, as was said in Cummings’ Appeal, 11 
Penn. St. 275, but as a feme covert, the same as if it had 
been settled to her use, with such incidental and re- 
strictive powers of alienation however as are conferred 
by the statute. Pettit v. Fretz, 33 Penn. St. 118. But 
the provisions of the act of 1848 did radically change 
her rights atlaw. By the common law, the husband 
succeeded to her dominion over her personal property 
and her choses in action; by reducing them into pos- 
session, they became absolutely his. He became enti- 
tled also to the use and enjoyment of her real estate, 
owning its rents, issues and profits. The consequence 
was that all the property she brought to her husband, 
except a remainder in her real estate upon his death, 
was liable to be seized and sold at the suit of his cred- 
itors. Instances have occurred in which a wife who 
had brought property to her husband had seen it all 
swept away, and herself left in destitution, through 
the improvidence, misfortune, or even vice of her hus- 
band. It had perhaps gone to pay debts which be had 
contracted before the marriage. Such cases appealed 
strongly to the sympathies of the Legislature, and 
were doubtless the moving cause of the enactment of 
April 31, 1848. Here was the mischief to be remedied, 
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and the statute is the remedy provided. In Haines v. 
Ellis, 24 Penn. St. 253, which was a case arising after 
the act of 1848, a conveyance was made to a married 
woman, her heirs and assigns, ‘‘to and for the only, 
sole, separate and proper use and behoof of herself, her 
heirs and assigns, forever.” It was held whether this 
created an equitable separate estate or not was imma- 
terial, as, in any event, in the absence of any restric- 
tion in the deed, the husband and wife, under the act 
of 1848, had full power and right to convey; but in a 
more recent case (Pennsylvania Co. v. Foster, 35 Penn. 
St. 134) it was explicitly declared that the act of April, 
1848, did not enable a married woman to dispose of 
property held by a trustee for her separate use, and 
that over such property, notwithstanding the act of 
1848, she had no power not expressed in the instrument 
by which the trust was created. In the course of the 
opinion filed this court said: ‘‘ Is this equity principle 
affected or set aside by the act of 11th April, 1848, sec- 
tion 62° We think not, for the kind of separate estate 
thereby created is a legal one, and totally distinct from 
the equitable separate estate created by the tripartite 
agreement. The act creates a new kind of separate es- 
tate, without abolishing the old one. In providing a 
mode of disposing of her new legal acquisitions of sep- 
arate estate, it does not include those equitable estates 
that are acquired by others in trust for her separate 
use.” The case just cited was followed by Wright v. 
Brown, 44 Penn. St. 224, where the whole subject was 
fully discussed in an opinion by Mr. Justice Strong, 
and Hlaines v. Ellis, supra, was expressly and in terms 
overruled. The learned justice said: ** Certainly how- 
ever unless the act of 1848 caused a change, a deed toa 
married woman for her separate use does create a 
trust, though no trustee be named, and it is restrictive 
of the wife’s power to sell or mortgage. On that sub- 
ject silence is prohibition, and it is plain that the act 
of 1848 has no reference to the form or effect of a deed 
or will. It touches only the effects of the marriage re- 
lation. It does not undertake to say that what was a 
trust before its passage is a trust no longer, or to make 
that a legal estate which before was merely equitable. 
The truth is Haines v. Ellis is not consistent with the 
doctrine asserted in the latter case. Pennsylvania Co. 
v. Foster, 35 Penn. St. 134. There is no substantial dif- 
ference between a trust implied from the separate na- 
ture of the use declared and one expressly given in 
trust for a separate use; and if, as was held in the case 
in 35 Penn. St., the latter is not affected by the act of 
1848, the former cannot be.’ That the rule in Wright 
v. Brown, supra, has been steadily maintained, appears 
upon reference to Maurer’s Appeal, 86 Penn. St. 380, 
and also to the very late case of Twining’s Appeal, 97 
id. 36. 

The act of June 3, 1887 (P. L. 332), provides in sub- 
stance, inter alia, that marriage shall not be held to 
impose any disability or incapacity on a married wo- 
man, as to the acquisition, ownership, possession, con- 
trol, use or disposition of property of any kind, in any 
trade or business in which she may engage, or in the 
enjoyment or improvement of her separate estate, real 
or personal; but that she shall be capable of entering 
into and rendering herself liable for any contract or 
obligation relating to the ownership, disposition, en- 
joyment or improvement thereof; that every married 
woman shall have the same right to acquire, hold, pos- 
sess, improve, control, use or dispose of her property, 
real or personal, in possession or expectancy, in the 
same manner as if she were a feme sole, without the in- 
tervention of any trustee, with all the rights and lia- 
bilities incidental thereto, with certain exceptions, as 
if she were not married; and that property of every 
kind, owned, acquired or earned by a woman before or 
during her marriage, shall belong to her, and not to 
her husband or his creditors. Further, that she may 


and personal, in person or by attorney, but in any 
mortgage or conveyance of her real estate she must be 
joined by her husband. Thus it will be seen that while 
the effect of the act of 1848 was to deprive the husband 
of certain common-law rights, which accrued to him 
by marriage, in his wife’s property, the act of 1887 was 
intended to perfect the wife’s means and facilities for 
enjoyment of the property, the title to which by the 
act of 1848 was secured to her from her husband and 
his creditors. The act was passed for the benefit of 
the wife, and was designed to enable her to improye 
and enjoy her own estate free from the interference of 
her husband, or any one claiming under him. [It 
should therefore receive such reasonable and liberal 
construction as will promote the purpose of its enaet. 
ment. But it is plain that its provisions, like those of 
the act of 1848, apply to the separate estate at law of 
the married woman, as distinguished from the sepa 
rate estate which has always existed in equity only. 
The owner of real estate, so long as he contravenes no 
rule of law or of public policy, may undoubtedly make 
such a settlement of it upon another as he chooses, and 
there is nothing in the act of 1887 which would deny 
the right of the donor to set up a trust for the main- 
tenance and protectton of a married woman, securing 
his bounty as heretofore. The passage of these acts 
does not affect the right of a married woman to a set- 
tlement of her estate upon herself. They are an en- 
largement, and not a diminution, of her rights. In 
other States it has been held that the jurisdiction of 
courts of equity over the property and proprietary 
rights of married women is not taken away by statutes 
of this character, but the equity powers of the court 
may still be invoked, where it is necessary to secure 
their separate property to their use, according to the 
intention of the statutes or the intention of the donors 
of such property. Colvin v. Currier, 22 Barb. 371; 
Mitchell v. Otey, 23 Miss. 236; Richardson v. Stodder, 
100 Mass. 528; Sampley v. Watson, 43 Ala. 377. See also 
Perry Trusts, § 677. The property embraced in a set- 
tlement is only the property of the wife under the 
terms of the settlement, upon which the act of 1887 
can have no effect whatever. The incapacity of a mar- 
ried woman to dispose of property held to her separate 
use, without express power of disposition, does not de- 
pend upon her disabilities at common law, but upon 
the terms of settlement itself; and, as the acts of 1848 
and 1887 were only intended to remove the former, 
they can, of course, have no effect upon the latter. Nor 
has either the act of 1848 or the act of 1887, nor both of 
them together, dispensed with the necessity which 
originally gave rise to this equity. Heretofore a mar- 
ried woman was protected from her own improvidence, 
as well as the improvidence of her husband, by her dis- 
abilities; and, as these disabilities are now to a great 
extent removed, the necessity is increased, rather 
than diminished. Her disabilities, her want of power 
to yield to her husband’s solicitations, or to give way 
to her own sympathies, have always been supposed to 
afford her the highest protection. Complete protec- 
tion, as the law now stands, therefore is found only in 
a trust for her separate use. We are clearly of opit- 
ion therefore that since the act of 1887 a settlement of 
land in trust may still be made upon a married Wo- 
man for her separate use, and subject to the same rules 
of equity as heretofore. 

But assuming all that has been said, it is contended 
that the acts of 1848 and 1887, taken together, are not 
without effect in the construction of the instrament 
upon which the settlement depends; that since the act 
of 1848 the property of a married woman is owned by 
her “after marriage as before,” and is owned, used 
and enjoyed by her ‘‘as her own separate property, 
free from the debts and liabilities of her husband; and 
by the act of 1887 she has the right to acquire, improve 





make, execute and deliver leases of her property, real 


or dispose of her property “as if she were a feme sole,” 
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and property of every kind owned, acquired or earned 
her, before or during marriage, belongs ‘to her, 
and not to her husband or his creditors.’’ More par- 
ticularity of expression is now required than formerly 
in Pennsylvania to create what is known as a “‘sepa- 
use trust,” as distinguished from a ‘separate 
use,” under the statute. But if it be true, as we have 
already shown, that these acts relate only to estates 
created by and existing under the law, and have no 
reference whatever to the separate equitable estate of 
amarried woman, we cannot see how the language of 
these acts can in any way be applied in the construc- 
tion of an instrument which, under the numerous de- 
cisions of this court, have been held to create a sepa- 
rate estate recognized only in equity. We cannot say 
that what was a trust-before is no longer a trust, or 
make that a legal trust which, according to a well- 
established rule of property, has always heretofore 
been held to be an equitable separate estate only. 
Eveline Gross died after the passage of the act of 
June 3, 1887. Her last will and testament was pro- 
bated September 4, 1888. By her will she provided, 
inter alia, as follows: ‘* I hereby bequeath and devise 
to my said adopted daughter, Matilda Gross MacCon- 
nell, all the rest and residue of my estate, real, per- 
sonal and mixed, absolutely and in fee-simple, and in- 
cluding therein any and all legacies which may lapse 
by reason of the decease of any beneficiary or other- 
wise; and itis my will that the said Matilda Gross 
MacConnell shall take and hold the property hereby 
given to her free from the control of her present or fu- 
ture husband, and without any liability for any debts, 
liabilities or engagements of such husband, but wholly 
for her own use and benefit, and subject to her own 
control.”’ Embraced in this residue was the lot of 
ground situate at the north-east corner of Conrad and 
Harriet streets, in the Twentieth ward of the city of 
Pittsburgh, which Matilda Gross MacConnell subse- 
quently sold to Reese Lindsay. The words of this will 
were, without doubt, according to all the cases, suffi- 
cieut to establish a valid separate use trust in Matilda 
Gross MacConnell. We do not understand this to be 
seriously disputed. The instrument clearly speaks the 
donor’s intention to bar the husband’s marital rights 
—is a conveyance wholly to her own use and benefit, 
and subject to her own control. It is immaterial that 
no trustee was appointed, for equity will supply a trus- 
tee; nor is it of any consequence that no active duties 
were imposed, for the creation and existence of a sep- 
arate use is, in equity, sufficient to support the trust 
against the effect of the statute of uses. No particular 
words have ever been held essential or indispensable 
for this purpose. It is enough that the expression of 
the conveyance should be such as to clearly indicate 
the intention of the donor. The judgment is reversed, 
and judgment is now entered in favor of the defend- 
ant on the case stated for the sum of $100, with inter- 
est from the 19th June, 1889, and costs. 


—_——__¢—____ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


ACTION — ELECTION — CONVERSION.—(1) The owner 
of goods wrongfully taken, which still remain in the 
Wrong-doers’ possession, may waive the tort, and sue 
on an implied contract of sale, in which event title to 
the goods passes to the wrong-doers. (2) The bringing 
of an ex contractu action by the owner against some 
of the wrong-doers is a final election to treat the trans- 
action asa sale, and he cannot subsequently sue the 
others for conversion, the judgment-roll in the former 
action being admissible to show the fact of election. 

Some of the States it has been denied, and such de- 
nial placed upon the ground that the property re- 





mained in the hands of the wrong-doer, and therefore 
no money having been received by him in fact, an im- 
plied promise to pay over money had and received by 
defendant to the plaintiff's use did not and could not 
arise. Such was the case of Jones v. Hoar, 5 Pick. 285. 
But the great weight of authority in this country is in 
favor of the right to waive the tort, even in such case. 
If the wrong-doer has not sold the property, but still 
retains it, the plaintiff has the right to waive the tort, 
and proceed upon an implied contract of sale to the 
wrong-doer himself, and in such eveut he is not charged 
as for money had and received by him to the use of 
the plaintiff. The contract implied is one tu pay the 
value of the property as if it had been sold to the 
wrong-doer by the owner. If the transaction is thus 
held by the plaintiff as a sale, of course the title to the 
property passes to the wrong-doer, when the plaintiff 
elects to so treat it. See Pom. Rem. (2d ed.), §§ 567- 
569; Putnam v. Wise, 1 Hill, 234, 240, and note by Mr. 
Hill; Berly v. Taylor, 5 id. 577, 584; Norden v. Jones, 
33 Wis. 600, 605; Cummings v. Vorce, 3 Hill, 283; 
Spoor v. Newell, id. 307; Abbott v. Blossom, 66 Barb. 
353. We think this ruie should be regarded as settled 
in this State. The reasons for the contrary holding 
are as well stated as they can be in the case above cited 
from Massachusetts (5 Pick.), and some of the cases 
looking in that direction in this State are cited in the 
opinion of Talcott, J., in the case reported in 66 Barb. 
supra. We think the better rule is to permit the plain- 
tiff to elect, and to recover for goods sold, even though 
the tort-feasor has not himself disposed of the goods. 
April 15, 1890. Terry v. Munger. Opinion by Peck- 
ham, J. Affirming 2 N. Y. Supp. 348. 


APPEAL—OBJECTIONS NOT RAISED BELOW.—Though 
under a complaint charging fraudulent representation 
that plaintiff had a uterine tumor, whereby she was 
induced to undergo a painful surgical operation, a ver- 
dict might have been directed on evidence of the ope- 
rating physicians that they found a tumor and exam- 
ined it after its removal, they being uncontradicted 
except by a physician who made an examination two 
months before, and not suspecting a tumor, found 
none, yet evidence having been, without objection, 
given, tending to show that the operation should not 
have been performed, as a skillful physician would 
have known, the case is properly submitted to the jury, 
though defendant objected to the submission of any 
question other than whether there was a tumor, the 
objection not having been placed on the ground of the 
pleadings. Wellington v. Morey, 90 N. Y. 656; Vann 
v. Rouse, 94 id. 407; Tarbell v. Shipping Co., 110 id. 
170. Second Division, April 15, 1890. Wells v. World's 
Dispensary Medical Ass’n. Opinion by Parker, J. 
Affirming 48 Hun, 588. 


GENERAL OBJECTIONS. — Exceptions ‘‘to the 
findings of fact and to the conclusions of law of 
the referee herein” are too general to raise any ques- 
tion for review on appeal. Ward v. Craig, 87 N. Y. 
550-557; Newell v. Doty, 33 id. 83; Wheeler v. Billings, 
38 id. 263. Second Division, April 15, 1890. Thomp- 
son v. Hazard. Opinion by Haight, J. Affirming 45 
Hun, 594, Mem. 


WEIGHT OF EVIDENCE.—Whether a contract 
of sale was entirely oral, or was embodied in a 
writing which recited that ‘‘ we (defendants) have this 
day sold and transferred to ” plaintiffs certain property 
is a question for the jury, on conflicting evidence. 
Second Division, April !15, 1890. Chamberlin v. Van 
Campen. Opinion by Parker, J. Reversing 43 Hun, 
639. 


EXECUTION—REDEMPTION — COMPUTATION OF TIME 
—Sunpay.—Under Code of Civil Procedure of New 
York, section 1454, providing that ‘‘a creditor who 
might have redeemed within fifteen months after the 
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sale * * * may redeem from any other redeeming 
creditor although the fifteen months have elapsed, pro- 
vided that he thus redeems within twenty-four hours 
after the last previous redemption,’”’ Sunday is to be 
excluded from the computation when the last redemp- 
tion occurred on Saturday. That day, like any other, 
occupies time; and except so far as prohibited by the 
common law or the statute, transactions on that day, 
not in themselves immoral, are not unlawful or invalid. 
Story v. Elliot, 8 Cow. 27; Sayles v. Smith, 12 Wend. 
57. But for reasons founded in public policy, the 
maxim, dies non juridicus, is given a liberal construc- 
tion and effect, so as to embrace in it that which may 
be deemed within its purpose and meaning. Field v. 
Park, 20 Johns. 140; Van Vechten v. Paddock, 12 id. 
178. It is now quite well established that the observ- 
ance of the Sabbath day, as such, is a right which may 
be enjoyed without molestation by transactions of a 
secular character. Helhce Sunday cannot, for the pur- 
pose of performing a coutract, be regarded as a day in 
law; and when it is due on Sunday, performance on 
Monday following is in time. Avery v. Stewart, 2 
Conn. 69; Salter v. Burt, 20 Wend. 205; Howard v. 
Ives, 1 Hill, 263; Campbell v. Assurance Soc., 4 Bosw. 
299. When the statute requires that something be done 
within a given time, it must be sodone; and although 
the last day be Sunday, it must be embraced in the 
computation of the time. Ex parte Dodge, 7 Cow. 147; 
People v. Luther, 1 Wend. 42. This is not uniformly 
the rule applied when the time is less than a week. 
Anon., 2 Hill, 375. But however that may be,,the situa- 
tion in the present case was peculiar; and although 
the transaction of the redemption made by the de- 
fendant may not come within the acts prohibited by 
law to be performed on Sunday, there was a difficulty 
in the way of the exercise of that right by him on that 
day arising out of the statute, which provides that a 
redemption made by a creditor on or after the last day 
of the fifteen months must be made at the sheriff's 
office. Code, § 1455. And it cannot then lawfully be 
made elsewhere. Morss v. Purvis, 68 N. Y. 225. The 
sheriff is required himself, or by his under-sheriff or 
deputy, to be in attendauce at the sheriff's office and 
keep it open on that day, and each day thereafter on 
which redemption can be made. But the sheriff is not 
required to have his office open on Sunday. 2 R.5S., 
p. 285, $55. The defendant therefore had not the right 
to make the redemption on Sunday. The purpose of 
the statute was that a judgment-creditor should have 
such right, and for its accomplishment, twenty-four 
hours after the making of the next previous redemp- 
tion. If the statute should be given the construction 
and effect to include Sunday within that time when 
the last day of the fifteen months falls on Sunday, the 
redemption made on the Saturday before might ope- 
rate to defeat the right of redemption by another 
creditor, however diligent he might bein his attempt 
to exercise it. The effect would be the same if the last 
day of the fifteen mouths was Saturday, and a redemp- 
tion made on that day. It might be made at the last 
moment of Saturday, and the twenty-four hours would 
expire with Sunday. In practical effect, the lawful 
denial of the exercise of the right of redemption on 
Sunday would be no different than the inhibition of it 
by law on that day. This statute is entitled to a con- 
struction which will permit its purpose to be effect- 
uated. The legislative intent evidently was to permit, 
within the time prescribed, any creditor entitled to 
do it to effect redemption by way of protection of his 
right as such, and that he should have twenty-four 
hours for that purpose. It would therefore seem that 
to carry out such inteation when Sunday intervened, 
it must be deemed dies non, within the contemplation 
of the statute; and the statutes before referred to may 
be treated as in pari materia, and taken to provide 
for redemption within twenty-four hours of the day 





— — ——— 
or days in which the sheriff is required,to be in attend, 
ance at his office, to enable the creditor to exercisg his 
right in that respect. Any other view might deny to 
the statute the apparent purpose of its makers, Seo. 
ond Division, April 15, 1890. Porter v. Pierce, Opin 
ion by Bradley, J. Affirming 43 Hun, 11 


INSURANCE—LIF E—INTEMPERANCE—INSANITY—gyy. 
crpge.—(1) In answer to questions in the application, 
which were made warranties by the certificate, thein. 
sured stated that he was temperate and correet in his 
habits, and promised to remain temperate. To defex 
a recovery on the ground that the representation wa 
untrue, and the promise was not fulfilled, the company 
introduced evidence to show that the insured drank 
frequently for a few days prior and subsequent to the 
date of the policy, and that during that time he had 
been in the company of lewd women, and had been 
drunk. With the exception of proof of intoxication oy 
one occasion, the evidence introduced to establish that 
his habits were intemperate and incorrect was con- 
fined to a period of about fifteen days preceding his 
death. On the other hand, witnesses who had known 
him a long time testified that he was temperate and of 
good habits, and evidence was given tending to show 
that he was not at the place where it was claimed he 
was intoxicated, and in company with a lewd woman. 
Held, that the evidence did not authorize the court to 
hold, as a matter of law, that he was not temperate, 
within the terms of the contract. (2) The certificate 
provided that the company was not liable for the pay- 
ment of any claim when the member “has died in 
violation of the laws of the land.’’ The insured shot 
himself eleven days after issuance of the certificate. 
To prove that the act was the result of an insane im- 
pulse, plaintiff showed that there was a strain of in- 
sanity in his family; that his great-grandfather hung 
himself while insane, and his grandmother's sister had 
been confined in an asylum. A letter from him to his 
wife was put in evidence, of which the following is an 
extract: ‘‘ But this voice says, ‘ Die now.’ Darling, 
don’t give this revolver away until Clare is big enough 
to take care of it; then give it to him, and tell him its 
history. * * * Qh, that voice iscallingme. * * * 
Now, wishing you all farewell, [ am no more your un- 
worthy husband, but almost a corpse.”’ Two physicians 
testified that he was insane. ‘The evidence on defend- 
ant’s part tended strongly to show that family diffi- 
culties, together with his misconduct, resulted in his 
determination to put an end to his troubles, and at the 
same time provide for his family at the expense of the 
company, and that the act was deliberate and volun- 
tary. Held, that whether the act was the result of an 
insane impulse or voluntary was ia question for the 
jury. Second Division, April 15, 1890. Meacham ¥. 
New York State Mutual Benefit Association. Opiuion 
by Parker, J. Affirming 46 Hun, 363. 


INTEREST — UNLIQUIDATED CLAIM — DEMAND. ~ 
Where a claim for services is unliquidated, aud the 
right to recover any thing is contested, interest is not 
set running until a demand is made in the shape of an 
account, showing the balance claimed. April 22, 18. 
De Carricarte v. Blanco. Opinion by Gray, J. Modify- 
ing 1 N. Y. Supp. 744. 


LANDLORD AND TENANT — RENEWAL OF LEASE— 
Under a covenant in a lease that ‘the party of the 
second part shall have the privilege and option of a re- 
newal of this lease upon giving” a certain notice, oe 
who succeeds to the rights of the lessee, after his de 
may compel a renewal. Second Division, ae 
1890. Kolasky v. Michels. Opinion by Potter, J. At 
firming 46 Hun, 677. 

MALICIOUS PROSECUTION—PROBABLE CAUSE—EVI- 
DENCE.—In an action for malicious prosecution, hy 3 
peared that defendant intrusted rugs to plaintiff to 
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gold, leased or returned on demand. A dispute hav- 

arisen as to their account, it was agreed that de- 
fendant should receive in full settlement a certain 
gum of money and thirteen rugs. Before the last in- 
stallment of the money was paid, defendant swore out 
a warrant for plaintiff's arrest for larceny of arug; but 
it was not served until after he had tendered thirteen 
rugs, which were refused on the ground that they were 
not of the quality required by the settlement, as to 
which the parties differed. Held, that there was no 

bable cause. Second Division, April 15, 1890. Haz- 
zardv. Flury. Opinion by Parker, J. 

MUNICIPAL CORPORATION — NEGLIGENCE—DEFECT- 
IVE FIRE HYDRANT.—In an action against a city for the 
flowing of plaintiffs’ works with water from a fire hy- 
drant, plaintiffs proved that the hydrant was found 
detached from the main water-pipe, the extent of the 
damage by water, which by reason thereof flowed over 
and upon their property, and rested. In defendant's 
behalf, several witnesses who took part in the erection 
of the hydrant testified that it had only been con- 
structed seven months; that the method of doing the 
work was the best known to them; that the materials 
used were new and good, and the work skillfully done. 
Plaintiff did not offer any evidence in rebuttal. Held, 
that a nonsuit should have been granted. Second Di- 
vision, April 15, 1890. Jenney v. City of Brooklyn. 
Opinion by Parker, J. Reversing 44 Hun, 371, Mem. 


OFFER OF EVIDENCE — POWER OF REFEREE.— It is 
within the discretion of a referee to strike out an offer 
of evidence, and require the party to put his questions 
to the witnesses, and have them ruled upon. Second 
Division, April 15, 1890. Lehigh Stove & Manufactur- 
ing Co. v. Colby. Opinion by Haight, J. Affirming 46 
Han, 681. 


SALE — UNPATENTED INVENTION — STATUTE OF 
rraups.—(1) In an action for the price of an unpat- 
ented device, plaintiff testified that defendant agreed 
to pay for the device sold if he made any use of it, and 
that he had taken out a patent for a combination in- 
cluding the device. Defendant testified that he was 
to pay nothing if he did not use it. Held, that a non- 
suit was improper, as there was a question for the jury. 
(2) An invention may be sold by parol, as Revised Stat- 
utes of United States, section 4898, making ‘‘ every pat- 
ent, or any interest therein,’’ assignable by instrument 
in writing, applies only to patents. Burr v. De La 
Vergne, 102 N. Y. 415; Walk. Pat., § 274. (3) An iu- 
vention is not valueless, so as to avoid a contract for 
its sale, where it does not appear that it is not patent- 
able, aud the purchaser, though testifying, that in its 
present condition it is impracticable, says that “ the 
idea is there,” and might be used, with some altera- 
tion. (4) There is sufficient acceptance of an unpat- 
ented invention to take its sale out of the statute of 
frauds where the purchaser accepts and retains a 
model for over a year, and applies for and obtains a 
patent for a combination including the device in ques- 
tion. The act of acceptance is something over and be- 
yond the agreement of which it is a part. performance, 
and which it assumes as already existing. It is a fact 
to be proven as are other facts. Acts of ownership con- 
stitute a strong evidence of acceptance. Reed. St. 
Frauds, § 261. So too does a long and unreasonable 
delay in returning goods. Morton y. Gibbett, 15 Q. B. 
Div. 428; Bushel v. Wheeler, id. 442; ‘Treadwell v. 
Reynolds, 39 Conn. 31. If a vendee does any act with 
reference to the thing sold, of wrong if not the owner, 
or of right if he is the owner, it is evidence that he has 
accepted it. Parker v. Wallis, 5 El. & Bl. 21. The rule 
may be broadly stated that any act from which it may 
beinferred that the buyer has taken possession as 
owner presents a question for the jury to determine 
whether the act was done with irtent to accept. 

v. Jevon, 7 Car. & P. 289; Pinkham v. Mattox, 





53 N. H. 605; Gray v. Davis, 10 N. Y. 285; Browne St. 
Frauds, § 321. Second Division, April 15, 1890. Jones 
v. Reynolds. Opinion by Parker, J. Reversing 44 
Hun, 626. 


SPECIFIC PERFORMANCE— MARKETABLE TITLE-—PRE- 
SUMPTION OF DEATH.—Specific performance of a con- 
tract to purchase real estate, in which it is stipulated 
that the title shall be “first-class,” will not be en- 
forced where it appears that there is an outstanding 
right in one who left his home twenty-four years be- 
fore, being at the time twenty-three years old, unmar- 
ried, in feeble health and very dissipated, and who 
was seen shortly after in destitute circumstances, and 
never heard from again, and where it further appears 
that no opposing title has ripened by adverse posses- 
sion. It is an established principle of law that every 
purchaser of real estate is entitled to a marketable 
title, free from incumbrances-and defects, unless he 
expressly stipulates to accept a defective title. Bur- 
well v. Jackson, 9 N. Y. 535; Delavan v. Duncan, 491d. 
485. A marketable title is one that is free from rea- 
sonable doubt. There is reasonable doubt when there 
is uncertainty as to some fact appearing in the course 
of its deduction, and the doubt must be such as af- 
fects the value of the land, or will interfere with its 
sale. A purchaser is not to be compelled to take prop- 
erty the possession of which he may be compelled to 
defend by litigation. He should have a title that will 
enable him to hold his land in peace, and if hoa wishes 
to sell it, be reasonably sure that no flaw or doubt will 
arise to disturb its market value. Commissioners v. 
Armstrong, 45 N. Y. 234; Shriver v. Shriver, 86 id. 575, 
and cases cited ; Hellreigel v. Manning, 97 id. 56; Flem- 
ing v. Burnham, 100 id. 1; Ferry v. Sampson, 112 id. 
415; Moore v. Williams, 115 id. 586; Swayne vy. Lyon, 
67 Penn. St. 456; Dobbs v. Norcross, 24 N. J. Eq. 327. 
“Tf a title depends upon a fact which is not capable of 
satisfactory proof, a purchaser cannot be compelled to 
take it.” Shriver v. Shriver, supra. Second Division, 
April 15, 1890. Vought v. Williams. Opinion by 
Brown, J. Aflirming 46 Hun, 638. 


TRIAL—EVIDENCE—INSTRUCTION TO DISREGARD.— 
Where objectionable testimony is withdrawn from the 
consideration of the jury by the trial judge, who tells 
them that it is not before them as evidence at all, 
the error will be deemed cured, and the exception to 
its admission unavailing. Gall v. Gall, 114 N. Y. 109. 
It has been established by well-considered authority 
in this State, that when evidence is admitted upon a 
trial by jury, either without an exception, or properly 
under objection, which for any reason should not be 
considered by the jury, it is not error for the court to 
refuse to strike it out. The remedy of the party is to 
ask the court to instruct the jury to disregard it. 
Marks v. King, 64 N. Y. 628; Platuer v. Platner, 78 id. 
90. It is lnsisted that another rule applies when ob- 
jection is timely made to irrelevant evidence. If that 
were so, then in the case before us, the counsel could 
be relieved from the effect of his error in permitting 
the first answer to be read in evidence without objec- 
tion, by a request to the court that the jury be di- 
rected to disregard it, and at the same time retain his 
exception to the subsequently admitted testimony of 
like character. Thus his own error would prove of ad- 
vantage to him. The effect of the improper evidence 
would be destroyed by the required instruction, while 
a valid exception as to the admission of subsequent 
and similar testimony would remain, leaving the 
court powerless to relieve the parties from the effect 
of its mistake. Fortunately trial courts are not hamp- 
ered by such inconsistent and impracticable rules. 
The Supreme Court of the United States, in Pennsyl- 
vania Co. v. Roy, 102 U.S. 459, has held that where 
the court instructs the jury to disregard testimony, 
and there is other evidence to support the verdict, it 
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will be presumed that the inatructions were obeyed, 


and the error in its admission cured. Our attention 
has not been called to any decision of this court which 
we regard as necessarily in conflict with such conclu- 
sion. In Erben v. Lorillard, 19 N. Y. 299, it appears 
from the opinion of Judge Denio that the improper 
evidence related to the measure of damages, and after 
its admission the trial proceeded on the assumption 
that it established a rule which controlled the conduct 
of the trial; so that when the court instructed the 
jury to disregard the improper testimony the case was 
without other evidence warranting the verdict given. 
A reversal was therefore required. Furst v. Railroad 
Co., 72 N. Y. 542, does not present the question. 
Against the objection of defendant improper evidence 
was admitted. Plaintiff's counsel, discovering the 
error, proposed to have it stricken out, and the propo- 
sition was declined. The trial court did not attempt 
to correct the error it had made, and Judge Rapallo, 
in delivering the opinion of the court, said: ‘*The 
court made no ruling and gave no instruction to the 
jury on the subject.”” Second Division, April 15, 1890. 
Holmes v. Moffat. Opinion by Parker, J. Affirming 
44 Eun, 630. 


———__e—____——_ 


THIRTEENTH ANNUAL REPORT OF THE 
NEW YORK STATE BAR ASSOCIATION. 


L. B. Proctor, Esq., Secretary of the New York State 

Bar Association: 

Dear Sir: I have the honor to acknowledge the re- 
ceipt of a copy of the proceedings of the thirteenth an- 
nual meeting of the New York State Bar Association, 
for which please accept my thanks. 

The volume contains much useful and entertaining 
matter, rendering it a valuable addition to my library. 
The usually dry detail of reports of that kind is re- 
lieved by productions interesting to laymen as well as 
lawyers. While Col. Ingersoll’s admirable address is 
somewhat out of the range of subjects usually consid- 
ered in those places where lawyers and judges do most 
congregate, it is a scholarly, thoughtful production, 
sufficiently germane to the occasion and to the legal 
profession, and it has largely tended to popularize the 
association. It was a saying of Edmund Burke that all 
professions, particularly the legal profession, too closely 
followed, narrow the mind, making legal martinets 
instead of broad and liberal-minded lawyers. It would 
do all lawyers good to occasionally listen to addresses 
that relieve the abstruse learning and sharp reasoning 
of the bar. In the present report of the association 
however the subtleties, learning and breadth of the law 
is found in Mr. Moak’s paper, “ Liability Between 
Relatives for Services, Support and on Alleged Implied 
Contracts,’’ and in the prize essay of Mr. Hawkins, 
while the address of Mr. Dillon, ‘‘A Century of Ameri- 
can Law,” is an elegant and useful contribution to le- 
gal literature. It is an unequalled review of the pro- 
gress of American jurisprudence. 

The question, ‘‘ What Shall be Done to Relieve our 
Courts?” is ingeniously and practically answered in 
Mr. Fiero’s paper. I might refer to many other inter- 
esting subjects contained in the report, but I do not 
intend this as a review or a critique. 

The proceedings of the second day’s meeting con- 
tain discussions on codification of great interest. 
The Hon. David Dudley Field, the eloquent and 
learned champion of codification, sustained himself 
with admirable ability and dignity; while Mr. Moak, 
the learned and critical opponent of codification, pre- 
sented his arguments against it with that force and 
effect that characterize all his efforts. 

Permit me to express my admiration of the typo- 
graphical perfection which characterizes the volume. I 
am quite certain that the members of the association 





= sn = 
have done to render the thirteenth annual report of 
the association so acceptable to its members and to the 
public. 
Very respectfully yours, 


Jd. 
PHILADELPHIA, June 4, 1890. Bantos, 


——_>—_____ 


COURT OF APPEALS DECISIONS. 


to following decisions were handed down Tug. 
day, June 10, 1890: 


FIRST DIVISION. 

Judgment of Special and General Terms Teversed, 
new trial granted, costs to abide event—Philander W. 
Forbes, respondent, v. Rome, Watertown and Ogdens. 
burgh Railroad Company, appellant.— Judgment nm. 
versed, new trial granted, costs to abide event—Wi. 
liam H. Plyer, appellant, v. German Insurance Com. 
pany, of New York, respondent.—NMotion for cit, 
tion granted—George W. Lawton and others, 
lants, v. William N. Steele, respondent.—Motion for 
substitution granted—Samuel N. Bacon, respondent, 
v. United States Mutual Accident Association of New 
York, appellant.——Motion for reargument denied 
with $10 costs—Harriet C. Beal, appellant, v. New 
York Central and Hudson River Railroad Company, 
respondent.— Motion to dismiss granted with costs— 
William Cromwell and others, respondents, v. George 
L. Burr, appellant.——Motion for reargument and 
amendment of remittitur on behalf of plaintiff denied 
with $10 costs; motion to amend remittitur on part of 
defendant granted, and remittitur amended so as to 
allow Mrs. Withington costs in General Term and this 
court—Spencer C. Platt and another, respondents, y, 
Maria P. Withington and others, appellants.—Mo- 
tion to dismiss appeal denied with $10 costs—George 
W. Driscoll, receiver, appellant, v. William Downeand 
others, respondents. 


SECOND DIVISION. 

Motion for reargument denied with $10 costs—Wil- 
liam A. Parke and another, appellants, v. Franeo- 
American Trading Company, limited, respondent.— 
Judgment reversed, new trial granted, costs to abide 
event—William H. Dannot and another, respondents, 
v. Norman F. Fuller, appellant. ——J udgment reversed, 
new trial granted, costs to abide event—First National 
Bank of Sing Sing, appellant, v. Thomas H. Chalmers 
and others. 

——_»___—__ 


NOTES. 


N his brief in Matter of N. Y., etc., R. Co., 88 N.Y. 

279, Mr. J. McGuire says: “ It is of no moment what 
this paper filed in the secretary of State’s office is 
called. Whether Amended Articles, Tale of a Tub, or 
the New Version of the Testament, the question is, 
what is its legal effect ?”’ 


William A. Beach was a capital lawyer—he used to 
sow his Mss. thick with capital letters. An amusing 
example is found in his brief in Van Schoonhoven ¥. 
Curley, 86 N. Y. 187, where he wrote of a note tran® 
ferred after maturity: ‘‘ They take subject to all de 
fences of the Maker against it.” He religiously wrote 
whisky with a capital W in the same brief. 


Mr. Charles FE. Miller, in his brief in Matter of Blod- 
gett, 91 N. Y. 117, playfully remarked: “It is impossi- 
ble to state what ideas may not be brought toa mans 
mind by any object. The sign, ‘Fishing Tackle for 
Sale’ will recall to one man pleasant days by the sea- 
side; to another camping by some Adirondack lake; 
but it could not be said that the title of an act ‘relat- 
ing to the sale of fishing tackle’ would justify 4 pro 
vision changing the local government of Hamilton 





duly appreciate what Messrs. Weed, Parsons & Co. 





county.’’ Mr. Miller is evidently an angler. 
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CURRENT TOPICS. 


N discussing the writ of habeas corpus which he 
had granted in Kemmler’s case, Judge Wallace 
said: ‘It was allowed because there seemed to bea 
question whether the sentence under which Kemm- 
ler was about to be put to death did not offend the 
fourteenth amendment of the Federal Constitution. 
This was a question which could only be finally de- 
cided authoritatively by the Supreme Court of the 
United States. If it had seemed to be a question so 
frivolous as not to be worthy of serious discussion 
the writ should not have been allowed; but unless 
it was thus frivolous it was not for a judge of this 
court to refuse it, under the particular circum- 
stances, even to the most depraved criminal, and 
thereby deny him the chance which the statutes of 
Congress had given him to challenge the validity of 
hissentence. The writ of habeas corpus is of the 
highest right; the application for it is addressed, 
not to the discretion of the judge, but peremptorily ; 
it cannot be denied because the application has been 
unreasonably delayed, ur because the most serious 
inconvenience may result from its allowance; and it 
is wholly immaterial whether the applicant is held 
in restraint by the wanton act of an individual or 
by the highest judicial authority.” “If the writ 
had been refused, an appeal from the decision re- 
fusing to allow it would have been unavailing to 
Kemmler, because he would have been dead. It 
was not improbable however that some other con- 
victed murderer under sentence in this State might 
apply for a similar writ; and in that case, although 
the writ should be refused, he could appeal as a 
matter of absolute right, to the Supreme Court, and 
as soon as this was done all proceedings against 
him ‘in any State court or by any State authority’ 
would be ‘deemed null and void’ as to any matter 
in progress of determination under the appeal. U. S. 
R. S., §§ 763, 764, 766; 23 Stat. at Large, p. 437. 
If that had happened the authorities of the State 
would have been placed in a very awkward dilemma, 
because the appeal could not be brought to hearing 
before the October term of the United States Su- 
preme Court.” As we have said before, the judge’s 
action was perfectly proper in view of the fact that 
unless the writ were made returnable in term no 
appeal would lic. We should have no quarrel with 
Kemmler’s counsel for urging his rights to the last 
extremity. But he really has no counsel, and all 
these dilatory devices are notoriously resorted to in 
the business interest of a great electrical manufac- 
turing company, and this conduct is disgraceful. 
So the Washington Law Reporter would better dry 
its maudlin tears for ‘‘poor Kemmler” unless it 
_* hired to shed them by the sensitive electri- 


Vor. 41— No. 25. 





We have received an interesting ‘* Report of the 
Committee of the Council of Judges on hearing 
Cases in Camera,” signed by Lord Chief Justice 
Coleridge, and Cotton, Hannen, Kay and Charles, 
JJ., in which the judges came to the following con- 
clusions: (1) As to the administration of the crimi- 
nal law, there is no direct authority for hearing a 
case in private, however disgusting the details of 
the case, and however desirable, on the ground of 
public morals, it might be so to hear it. The pub- 
lic hearing of all criminal trials is an established 
rule of law. But at the same time it is the old and 
inveterate practice of the courts to exclude women 
and children from the hearing of cases concerned 
with indecent or unnatural crimes. (2) It is well 
established that without consent of parties cases can 
be heard in private in the following matters: in 
lunacy by the lord chancellor and other judges hav- 
ing jurisdiction in lunacy; by the Court of Chan- 
cery in all cases relating to wards; and in the High 
Court in cases when to hear them in public would 
destroy the subject-matter or object of the action, 
such as proceedings to restrain the disclosure of a 
trade secret, or the revelation by a solicitor of mat- 
ters known to him or communicated to him in his 
character of solicitor. (3) By the act of Parliament, 
which creates the Divorce Court, the practice of the 
old Ecclesiastical Courts was to be continued in re- 
lation to the cases which were by the act trans- 
ferred from those courts to the court which the act 
created. But as the Ecclesiastical Courts had no 
power to divorce a vincula matrimonii, a power 
which was given under certain conditions to the 
new Divorce Court, the practice under the new ju- 
risdiction remained as at common law; and such 
cases were for some time always heard in public, 
though suits for judicial separation and suits for 
nullity of marriage were for some time, when the 
court thought fit, heard in private. Sir Cresswell 
Cresswell after a while heard all suits of every kind 
in public, and this practice was at first followed by 
Lord Penzance. Some modifications of Sir Cress- 
well Cresswell’s practice were made by Lord Pen- 
zance; but since 1875 the Divorce Court has uni- 
formly heard in private such cases, or such parts of 
cases, as in the view of the court it. would be contra 
bonos mores to hear in public. (4) There is no case 
reported nor heard of in which, where a civil issue 
is being tried with a jury, the court has been 
cleared; but it has been not unusual to desire 
women and children to withdraw during the trial 
of indecent civil cases. (5) There is very little au- 
thority to be found as to the hearing of cases in pri- 
vate by judges with consent of parties. (6) The 
trial of a case in public, whether criminal or civil, 
must often lead tothe making of statements by wit- 
nesses and counsel at once painful and injurious to 
persons not parties to the inquiry, and who have no 
means of defending themselves against the conse- 
quences of such statements, or of questioning the 
statements themselves. The hardship is no doubt 
in some cases very cruel; but we can find no au- 
thority to show that the possible, or even probable, 
injury to the characters of persons not parties tothe 
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suit, if it is heard in public, has ever been consid- 
ered of itself a ground for hearing a case in private. 
Appended to the report is a summary of the fifteen 
cases (arranged in chronological order) bearing 
upon the matter, and of which the following is a 
list: Lord Portsmouth’s Case, Coop. G. 106, Lord 
Eldon (1815); Ogle v. Brandling, 2 R. & My. 688, 
Lord Chancellor Brougham (1831); Barnett v. Bar- 
nett, 29 L. J. P. & M. 28, Sir C. Cresswell (1859-60) ; 
H.v. C., id. 29; 1 Sw. & T. 605 (1869); Bickett v. 
Morris, L. R., 1 Sc. & Div. App. 47 (1874); C.v. C. 
& R., L. KR. 1 P.M. & A. 640; Pisani v. A. G. for 
Gibraltar, L. R., 5 P. C. 516; A. v. R, 22 W. R. 
512; A. v. A, L. R., 3 P. & M. 8, 280 (1875); An- 
drew v. Raeburn, L. R., 9 Ch. App. 522 (1876); Na- 
gle-Gilloran v. Christopher, 4 Ch. Div. 178 (1883); 
Badische Anilin v. Levinstein, 24 id. 156 (1885); 
Mellor v. Thompson, 31 id. 55; Macdougal v. Knight, 
14 App. Cas. 206; Malan v. Young (1889). 


The Green Bag for June has a beautiful portrait 
of the late Judge Campbell, of Michigan, with an 
excellent biographical sketch of him by Judge 
Brown. (We should not call him ‘‘ Mr. Justice 
Campbell,” for that is the term by courtesy applied 
only to justices of the Federal Supreme Court.) He 
seems to have been a most admirable character. An 
article on the Supreme Court of Canada is illus- 
trated with good portraits, including one of Mr. 
Sheriff Sweetland in his “togs”—and oh! such 
legs as he has! It would be too much honor to be 
hanged by such an elegant personage. The remark- 
able story of William Harrison is told, for whose 
murder, in 1660, three were hanged upon the con- 
fession of one of them, without proof of the corpus 
delicti, and who afterward turned up alive and well. 
The anti-capital-punishment people should all buy 
the June Green Bag. 


Of an aérolite which recently fell in Iowa, the 
American Law Review says: ‘‘The largest fragment 
was buried three feet under ground, and was too 
hot to handle when uncovered. It weighed seventy 


pounds. The finder sold it for $100, but the owner 
of the land laid claim to it, replevined it from the 
purchaser, and the prospect is favorable for a long 
lawsuit over this strange visitor. This is the first 
instance which has come to our knowledge of re- 
plevin being brought to recover possession of one of 
the heavenly bodies, The question to whom such 
a strange visitant belongs, when it descends upon 
the earth like Lucifer, Son of the Morning, is cer- 
tainly a curious judicial question. Does it belong 
to the owner of the land upon which it alights? If 
so, upon what principle? In this case, as the larg- 
est fragment was buried three feet under ground, 
the plaintiff might well contend that it had become 
thereby a part of his land, and that when it was, by 
the tortious act of the defendant, severed from the 
soil, it was converted from real into personal prop- 
erty; but without changing the plaintiff's proprie- 
tary right to it. The plaintiff will probably re- 
cover, and this will probably be the ground on 





which the decision will turn.” In 20 ALBANY Law 
JOURNAL, 120, may be found an account of a simi- 
lar dispute, which arose at Issoudun, where the 
finder sold the aérolite to a museum for 250 f 
and the land-owner sued for 10,000 francs dam 

In 15 AtBaNy LAw JOURNAL, 216, and 16 id, 76, 
may be found an account of one found in Towa, for 
which the finder brought replevin against the land- 
owner, and was defeated. In speaking of the 
French case, our learned and esteemed friend, Mf, 
R. D. McGibbon, of Montreal, in 20 ALBany Law 
JOURNAL, 299, cites from Marcedé an account 
of one found in France in 1842, which was held 
by the court to belong to the finder, and of which 
Marcedé observes: ‘‘One can hardly conceive 
how an advocate could have been found to entertain 
the contrary opinion.” This was an extension of 
the civil-law theory that a ‘thesaurus ” belongs 
half to the finder and half to the land-owner, The 
common-law theory must be the reverse, and this 
heavenly visitant must belong wholly to the land- 
owner, as much as water or ice or minerals. 


The Marriage and Divorce Commission of this 
State seem to have a very serious piece of work cut 
out for them —to devise some scheme of compro- 
mise between the different States in respect to the 
just causes for divorce. There are forty-two now 
existing. Between the no-cause of South Carolina 
or the one cause of New York and the fourteen of 
New Hampshire there is room for a good deal of 
compromise. New Hampshire might be persuaded 
into giving up perhaps eight or ten, but would New 
York be willing to concede another cause, or at all 
events more than one other — gross and confirmed 
intoxication? Mr. Dike, the greatest authority in 
the world on this subject, thinks that a National 
law, if it were possible to procure one, would 
be of small avail. He says: ‘‘As a means of lessen- 
ing the number of divorces in the whole country, 
apparently a uniform law, such as either Congress 
or the States acting by themselves would give us, 
would hardly do much good. It would secures 
uniform status for the married and divorced, and 
take away some present incentives to migration for 
divorce. But the disturbance to the balance of 
powers now existing between Congress and the 
States; the risks of general legislation to meet 4 
specific evil (as for example a uniform marriage law 
to meet the polygamy of Utah); the difficulties in 
the way of uniformity by agreement of the separate 
State Legislatures; the need of profound study of 
the social problems involved in any permanent plan 
of marriage and divorce law; the growing desira- 
bility of some degree of international uniformity; 
and last, though by no means least, the necessity 2 
a democracy of first working out in popular thought 
some true theory of the solution — these make the 
whole problem one of great perplexity and one that 
demands profound study. I do not see how an ‘7 
telligent person can now give the special problem 0 
uniformity any thing more than a subordinate place 
in the subject as a whole.” 
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‘As Vacation is opening, we have engaged a poet 
to discourse upon it. In another column our good 
Troy poet — not gray however — Mr. Frank J. Par- 
menter, sings very beautifully about ‘‘A Lawyer 
and His Vacation.” This tender and touching ut- 
terance must find its way to the heart of every law- 
yer who is not “‘fit for treason, stratagems and 


spoils.” 


—_——_— -e*-— 


NOTES OF CASES. 

N McClung v. Dearborne, Supreme Court of Penn- 
sylvania, April 28, 1890, it was held that one 
who sends his servant to take personal property 
from the possession of another, who claims to own 
it, is responsible in damages for an assault and bat- 
tery committed by the servant in gaining possession 
of the property, though he had instructed his ser- 
yant not to assault any one, and not to break the 
law. The court said: ‘‘The general doctrine laid 
down by the learned judge, that every man is liable 
for his own trespass only, must not be taken too lit- 
erally; for one must be held to do that which he 
ures or directs another to do for him, as well as 
that which he does in his own person. Qui facit 
per alium, facit per se. Servants and employees are 
often without the means to respond in damages for 
the injuries they may inflict on others by the igno- 
rant, negligent or wanton manner in which they con- 
duct the business of their employer. The loss must 
be borne in such cases by the innocent sufferer, or 
by him whose employment of an ignorant, careless 
or wanton servant has been the occasion of the in- 
jury; and under such circumstances it is just 
that the latter should bear the loss. But the 
master is not liable for the independent tres- 
pass of his servant. If a coachman, while driv- 
ing along the street with his master’s car- 
riage, sees one against whom he bears ill-will at the 
side of the street, and leaves the box to seek out and 
assault him, the master would not be liable. Such 
an act would be the willful and independent act of 
the coachman. It was done while in his master’s 
service, but not in the course of that service. But 


if the coachman sees his enemy sitting on the box’ 


of another carriage, driving along the same high- 
way, and he so guides his own team as to bring the 
carriages into collision, whereby injury is done, the 
master is liable. The coachman was hired to drive 
his master’s horses. He was doing the work he was 
employed to do, and for the manner of his doing it 
the master was liable. Wood Mast. & Serv., § 277. 
It would be no defense to the master to prove that 
he had given his coachman orders to be careful and 
not drive against others. It was his duty not only 
to give such orders, but to see that they were 
obeyed. It will be seen therefore that it is the char- 
acter of the employment, and not the private in- 
structions given by the master to his servant, that 
must determine the measure of his liability in any 
given case. An excellent illustration is afforded by 
the case of Garreteen v. Duenckel, 50 Mo. 104; 8. C., 
Tl Am. Rep. 405. * * * In the case now be- 





fore us, Dearborne sent Fox and his helpers to the 
house of McClung for the purpose of seizing and 
bringing away the organ. He says: ‘I told him to 
take the men and team when he was ready, and to 
bring the organ in, but to be careful and not to have 
any row about it.’ Black, who drove the team, tes- 
tifies: ‘Mr. Dearborne told Fox to go down and get 
this organ on South Sixteenth street; to get it as 
peaceable as possible, and not to have any assault 
and battery or any disturbance whatever.’ These 
directions show that Dearborne knew that the er- 
rand on which he sent his employees was one that 
was likely to result in trouble, and would require 
to be managed with great coolness and care, in order 
to avoid collision and a breach of the peace. But 
however the rule may be held in regard to the crim- 
inal liability of the master under such circumstances 
it is very clear that he cannot escape liability civilly 
by virtue of his instructions to his servant as to the 
manner of doing an act which the servant 1s to un- 
dertake on his behalf. He knew that the invasion 
of McClung’s house in the manner contemplated was 
likely to excite indignation and resistance on the 
part of the inmates, and that what ought to be done 
might have to be determined under excitement, and 
without time for consultation or reflection by his 
employees. Under such circumstances he puts them 
in his own stead, and he is bound by what they do 
in the effort to do the thing which was committed 
by them, Sanford v. Railroad Co., 23 N. Y. 848; 
Railway Co, v. Rosenzweig, 113 Penn. St. 519; Rail- 
road Co. v. Donahue, 70 id. 119; Hays v. Miliar, 77 
id, 238; Garretzen v. Duenckel, supra, The defend- 
ant was bound not only to give proper instructions to 
his servants when sending them on such an errand, 
but he was bound to see that his instructions were 
obeyed. In the leading English case of Seymour v. 
Greenwood, 6 Hurl. & N. 359 (referred to at some 
length in Wood Mast. & Serv., § 297), it is said: ‘If 
the act is done within the scope of the servant’s em- 
ployment, and is done in the master’s service, an 
action lies against the master, and he is liable, even 
though he has directed the servant to do nothing 
wrong.’ Here Fox and his helpers were sent to 
bring away the organ. The acts complained of were 
committed in the course of, and as a means to, the 
accomplishment of that for which they were sent. 
Let it be conceded that they were instructed to do 
no wrong, and that they did what they were warned 
not todo. The master is nevertheless liable. When 
he sends them upon an errand that exposes them to 
resistance and danger, and the excitements conse- 
quent upon the presence of such a state of things, 
he must take the chances of their self-control and 
ability to obey. If he finds the risk inconveniently 
expensive, he may conclude to respect the homes of 
inoffensive citizens, and rely on his legal remedies 
for the recovery of any property to which he may 
claim title hereafter.” 


In State v. Tutty, 41 Fed. Rep. 753, it was held 
by Speer, J., that marriage is not a contract within 
the constitutional provision forbidding States to im- 
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pair the obligations of contracts; and that a statute 
prohibiting marriages between white persons and 
those of African dissent, under penalty, and provid- 
ing that the penalty cannot be intentionally evaded 
by going into another State, where such marriages 
are legal, and having the ceremony performed there, 
is valid. To the first point the court cite Scott v. 
State, 39 Ga, 321; Zobbs’ Case, 1 Woods, 537; May- 
nard v, Hill, 125 U.S. 190; Maguire v. Maguire, 7 
Dana, 181; Ditson v. Ditson, 4 R. I. 87; Hunt v. 
Hunt, 131 U.S. clxv; and Brook v. Brook, 9 H. L. 
Cas. 193, which limits Medway v. Needham, 16 Mass. 
157, and in which the lord chancellor says: ‘“‘If a 
marriage is absolutely prohibited in any country as 
being contrary to public policy, and leading to so- 
cial evils, I think that the domiciled inhabitants of 
that country cannot be permitted, by passing the 
frontier and entering another State in which the 
marriage is not prohibited, to celebrate a marriage 
forbidden by their own State, and immediately re- 
turning to their own State, to insist on their mar- 
riage being recognized as lawful.” The court say: 
‘* We may add, with reference to the law and the 
policy of Georgia, that whatever may be the differ- 
ence between courts or countries in the opinion held 
and enforced upon this vital topic, this State, by 
its declaratory statute, has distinctly withdrawn its 
jurisprudence from the domain of the debate. 
* * * That marriages between individuals of 
Caucasian and of African blood are contrary 
to the policy of Georgia we have seen. Whether 
it is prejudicial to the State is for Georgia to 
determine. We have seen that the National Con- 
stitution is not infringed. It is true that in certain 
senses the States of the American Union are not in- 
dependent nations. For all National purposes em- 
braced by the Federal Constitution, the States and 
the citizens thereof are one, entitled under the same 
sovereign authority, and governed by the same laws, 
In all other respects the States are foreign to and 
independent of each other. Buckner v. Finley, 2 
Pet. 589, opinion by Mr. Justice Washington. See 
also Dickens v. Beal, 10 Pet. 573; Rhode Island v. 
Massachusetts, 12 id. 719; Phillips v. Payne, 92 U.S. 
132. And the fourteenth amendment to the Consti- 
tution does not limit the power of the State to pro- 
tect its citizens. Railway Oo. v. Beckwith, 129 U_S. 
26. The court will not discuss the argument of de- 
fendants’ counsel to the effect that the intermar- 
riages of whites and blacks do not constitute an 
evil or an injury against which the State should 
protect itself. This is a question which has been, 
as we have seen, the subject of repeated judicial de- 
liverances; but it ismore properly, in the opinion 
of this court, within the range of legislative duty. 
It is enough, for the purpose of its duty, for the 
court to ascertain that by a legitimate and settled 
policy the State of Georgia has declared such mar- 
riages unlawful and void; for while in this country 
the home life of the people, their decency and their 
morality, are the bases of that vast social structure 
of liberty and obedience to law which excites the 
patriotic pride of our countrymen and the admira- 
* tion of the world, and while these attributes of our 








citizenship should be cherished and protected by all 
in authority, and the creatures who defy them should 
be condemned by all, the courts, in their judicial 
functions, are rarely concerned with the policy of 
the laws which are made to protect the community, 
The policy of the State upon this subject has been 
declared, as we have seen, by its Supreme Court as 
well as by its statutes, and it is enough to say that 
this court is unable to discover any thing in that 
policy with which the Federal courts have the right 
or the power to interfere. A further discussion of 
the topic might give unmerited pain to many who 
are wholly irresponsible for a condition which would 
make them keenly sensitive in its hearing or knowl 
edge. It may not be improper to state that the 
evils comprehended in this general subject are de- 
creasing. This the observation and testimony of 
superintendents of public instruction, who have the 
opportunity to observe large numbers of colored 
children, prove to be true. Upon every possible 
consideration, this must be deemed an important, 
indeed an absolutely necessary, step toward the 
amelioration of their condition and the permanent 
advancement of the race; and to disregard the 
praiseworthy purposes and efforts of the colored 
people themselves, whether by nullifying the laws 
made to prevent miscegenation, or by ignoring the 
vicious practices of the licentious, would be ascruel 
to that race as it would be injurious to society, de- 
structive to social order and ruinous to the future of 
a large portion of the country — a future with which 
the prosperity of the whole country is indissolubly 


connected.” 
——_>__———_ 


CONSTITUTIONAL LAW—SUITS AGAINST A 
STATE. 


UNITED STATES SUPREME COURT, MARCH 3, 1890. 


Hans v. STATE OF LOUISIANA.* 

Neither the Constitution of the United States, article 3, sec- 
tion 2, declaring that “the judicial power of the United 
States shall extend to all cases, in law and equity, aris- 
ing under this Constitution, * * *” nor act of Congress 
of March 3, 1875, providing that ‘* Circuit Courts of the 
United States shall have original cognizance, concurrent 
with the courts of the several States, of all suits of a civil 
nature, at common law or in equity, * * * arising un- 
der the Constitution or laws of the United States, 
* * *” confers upon the Circuit Courts jurisdiction of 
suits against a State by a citizen thereof, involving ques- 
tions arising under the Constitution of the United States. 


N error to the Circuit Court of the United States for 
the Eastern District of Louisiana. 


J. D. Rouse and Wm. Grant, for plaintiff in error. 


W. A. Rogers, B. J. Suge and Alex. Porter Morse, 
for defendant in error. 


BRADLEY, J. This is an action brought in the Cir- 
cuit Court of the United States, in December, = 
against the State of Louisiana, by Hans, a citizen 0 
that State, to recover the amount of certain coupons 
annexed to bonds of the State, issued under the pro 
visions of an act of the Legislature approved January 
24, 1874. The bonds are known and designated be the 
“ consolidated bonds of the State of Louisiana,” and 


* Affirming 24 Fed. Rep. 55. 
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the coupons sued on are for interest which accrued 


January 1, 1880. The grounds of the action are stated 
ju the petition as follows: ‘* Your petitioner avers that 
by the issue of said bounds and coupons said State con- 
tracted with and agreed to pay the bearer thereof the 
principal sum of said bonds forty years from the date 
thereof, to-wit, the lst day of January, 1874, and to 
pay the interest thereon represented by coupons as 
aforesaid, including the coupons held by your peti- 
tioner, semi-annually upon the maturity of said cou- 
pons; and said Legislature, by an act approved Janu- 
ary 24, 1874, proposed an amendment to the Constitu- 
tion of said State, which was afterward duly adopted, 
and is as follows, to-wit: ‘ No. 1. The issue of consoli- 
dated bonds, authorized by the General Assembly of 
the State at its regular session in the year 1874, is 
hereby declared to create a valid contract between the 
State and each and every holder of said bonds, which 
the State shall by no means and in no wise impair. 
The said bonds shall be a valid obligation of the State 
in favor of any holder thereof, and no court shall en- 
join the payment of the principal or interest thereof or 
the levy and collection of the tax therefor. To secure 
such levy, collection and payment the judicial power 
shall be exercised when necessary. The tax required 
for the payment of the principal and interest of said 
bonds shall be assessed and collected each and every 
year until the bonds shall be paid, principal and inter- 
est, and the proceeds shall be paid by the treasurer of 
the State tu the holders of said bonds as the principal 
and interest of the same shall fall due, and no further 
legislation or appropriation shall be requisite for the 
said assessment, and collection and for such payment 
from the treasury.’ And petitioner further avers that, 
notwithstanding said solemy compact with the hold- 
ers of said bonds, said State hath refused and still re- 
fuses to pay said coupons held by petitioner, and by its 
Constitution, adopted in 1879, ordained as follows: 
‘That the coupons of said consolidated bonds falling 
due the Ist of January, 1880, be, and the same is hereby, 
remitted, and any interest taxes collected to meet said 
coupons are hereby transferred to defray the expenses 
of the State government;’ and by article 257 of said 
Constitution also prescribed that ‘the Constitution of 
this State, adopted in 1868, and all amendments thereto, 
isdeclared to be superseded by this Constitution; ’ 
and said State thereby undertook to repudiate her con- 
tract obligations aforesaid, and to prohibit her officers 
and agents executing the same, and said State claims 
that by said provisions of said Constitution she is re- 
lieved from the obligations of her aforesaid contract, 
and from the payment of said coupons held by peti- 
tioner, and so refuses payment thereof, and has pro- 
hibited her officers and agents making such payment. 
Petitioner also avers that taxes for the payment of the 
interest upon said bonds due January 1, 1880, were lev- 
ied, assessed and collected, but said State unlawfully 
and wrongfully diverted the money so collected, and 
appropriated the same to payment of the general ex- 
penses of the State, and has made no other provision 
tor the payment of said interest. Petitioner also avers 
tag ee of said Constitution are in contra- 
‘ nO said contract, and their adoption was an ac- 
ve violation thereof, and that said State thereby 
sought to impair the validity thereof with your peti- 
tioner, in violation of article 1, section 10, of the Con- 
not the United States, and the effect so given 
7 ate Constitution does impair said contract. 
herefore petitioner prays that the State of Louisi- 
ana be cited to answer this demand, and that after due 
Proceedings she be condemned to pay your petitioner 
said sum of ($87,500) eighty-seven thousand five hun- 
dred dollars, with legal interest from January 1, 1880, 
Until paid, and all costs of suit; and petitioner prays 
for general relief.” 
A citation being issued, directed to the State, and 





served upon the governor thereof, the attorney-general 
of the State filed an exception, of which the following 
is a copy, to-wit: ‘‘ Now comes defendant, by the at- 
torney-general, and excepts to plaintiff’s suit, on the 
ground that this court is without jurisdiction ratione 
persone. Plaintiff cannot sue the State without its 
permission; the Constitution and laws do not give this 
honorable court jurisdictionjof a suit against the State; 
and its jurisdiction is respectfully declined. Where- 
fore respondent prays to be hence dismissed, with costs, 
and for general relief.’’ By the judgment of the court 
this exception was sustained, and the suit was dis- 
missed. See Hans v. Louisiana, 24 Fed. Rep. 55. To 
this judgment the present writ of error is brought; 
and the question is presented whether a State can be 
sued in a Circuit Court of the United States by one of 
its own citizens upon a suggestion that the case is one 
that arises under the Constitution or laws of the Uni- 
ted States. 

The ground taken is that under the Constitution, as 
well as under the act of Congress passed to carry it into 
effect, a case is within the jurisdiction of the Federal 
courts, without regard to the character of the parties, 
if it arises under the Constitution or laws of the Uni- 
ted States, or, which is the same thing, if it necessarily 
involves a question under said Constitution or laws. 
The language relied on is that clause of the third arti- 
cle of the Constitution, which declares that “ the judi- 
cial power of the United States shall extend to all: ases 
in law and equity arising under this Constitution, the 
laws of the United States, and treaties made, or which 
shall be made, under their authority;’’ and the cor- 
responding clause of the act conferring jurisdiction 
upon the Circuit Court, which, as found iv the act of 
March 3, 1875, is as follows, to-wit: ‘* That the Circuit 
Courts of the United States shall have original cogui- 
zance, concurrent with the courts of the several States, 
of all suits of acivil nature, at common law or in equity, 
* * * arising under the Constitution or laws of the 
United States, or treaties made, or which shall be 
made, under their authority.”’ It is said that these 
jurisdictional clauses make no exception arising from 
the character of the parties, and therefore that a State 
can claim no exemption from suit, if the case is really 
one arising under the Constitution, laws or treaties of 
the United States. It is conceded that, where the 
jurisdiction depends alone upon the character of the 
parties, a controversy between a State and its own citi- 
zens is not embraced within it; but it is contended 
that, though jurisdiction does not exist on that ground, 
it nevertheless does exist if the case itself is one which 
necessarily involves a Federal question; and, with re- 
gard to ordinary parties, this is undoubtedly true. The 
question now to be decided is whether it is true where 
one of the parties is a State, and is sued as a defend- 
ant by one of its own citizens. 

That a State cannot be sued by a citizen of another 
State, or of a foreign State, on the mere ground that 
the case is one arising under the Constitution or laws 
of the United States, is clearly established by the de- 
cisions of this court in several recent cases. Louisiana 
v. Jumel, 107 U. 8. 711; Hagood v. Southern, 117 id. 52; 
In re Ayers, 123 id. 443. Those were cases arising un- 
der the Constitution of the United States, upon laws 
complained of as impairing the obligation of contracts, 
one of which was the constitutional amendment of 
Louisiana, complained of in the present case. Relief 
was sought against State officers who professed to act 
in obedience to those laws. This court held that the 
suits were virtually against the States themselves, and 
were consequently vivlative of the eleventh amend- 
ment of the Constitution, and could not be maintained. 
It was not denied that they presented cases arising un, 
der the Constitution; but, notwithstanding that, they 
were held to be prohibited by the amendment referred 
to. 
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In the present case the plaintiff in error contends 
that he, being a citizen of Louisiana, is not embar- 
rassed by the obstacle of the eleventh amendment, in- 
asmuch as that amendment only prohibits’ suits 
against a State which are brought by the citizens of 
another State, or by citizens or subjects of a foreign 
State. It is true the amendment does so read, and, if 
there were no other reason or ground for abating his 
suit, it might be maintainable; and then we should 
have this anomalous result, that, in cases arising un- 
der the Constitution or laws of the United States, a 
State may be sued in the Federal courts by its own 
citizens, though it cannot be sued for a like cause of 
action by the citizens of other States or of a foreign 
State; and may be thus sued in the Federal courts, 
although not allowing itself to be sued in its own 
courts. If thisis the necessary consequence of the 
language of the Constitution and the law, the result is 
no less startling and unexpected than was the original 
decision of this court, that, under the language of the 
Constitution and of the Judiciary Act of 1789, a State 
was liable to be sued by a citizen of another State or of 
a foreign country. That decision was made in the case 
of Chisholm v. Georgia, 2 Dall. 419, and created such a 
shock of surprise throughout the country that, at the 
first meeting of Congress thereafter, the eleventh 
amendment to the Constitution was almost unani- 
mously proposed, and was in due course adopted by 
the Legislatures of the States. This amendment, ex- 
pressing the will of the ultimate sovereignty of the 
whole country, superior to all Legislatures and all 
courts, actually reversed the decision of the Supreme 
Court. It did not in terms prohibit suits by individu- 
als against the States, but declared that the Constitu- 
tion should not be construed to import any power to 
authorize the bringing of such suits. The language of 
the amendment is that ‘‘ the judicial power of the Uni- 
ted States shall not be construed to extend toany suit, 
in law or equity, commenced or prosecuted against one 
of the United States by citizens of another State, or 
by citizens or subjects of any foreign State.” The Su- 
preme Court had construed the judicial power as ex- 
tending to such a suit, and its decision was thus over- 
ruled. The court itself so understood the effect of the 
amendment, for after its adoption Attorney-General 
Lee, in the case of Hollingsworth v. Virginia, 3 Dall. 
378, submitted this question to the court, ‘‘ whether 
the amendment did or did not supersede all suits de- 
pending, as well as prevent the institution of new suits, 
against any one of the United States, by citizens of an- 
other State.” Tilghman and Rawle argued iu the nega- 
tive, contending that the jurisdiction of the court was 
unimpaired in relation to all suits instituted previ- 
ously to the adoption of the amendment. But on the 
succeeding day, the court delivered an unanimous 
opinion * that, the amendment being constitutionally 
adopted, there could not be exercised any jurisdiction, 
in any case, past or future, in which a State was sued 
by the citizens of another State or by citizens or sub- 
jects of any foreign State.” 

This view of the force and meaning of the amend- 
ment is important. 1t shows that, on this question of 
the suability of the States by individuals, the highest 
authority of this country was in accord rather with the 
minority than with the majority of the court in the 
decision of the case of Chisholm v. Georgia; and this 
fact lends additional interest to the able opinion of 
Mr. Justice Iredell on that occasion. The other jus- 
tices were more swayed by a close observance of the 
letter of the Constitution, without regard to former 
experience and usage; and because the letter said that 
the judicial power shall extend to controversies ‘“be- 
tween a State and citizens of another State;” and 
“between a State and foreign States, citizens or sub- 
jects,”’ they felt constrained to see in this language a 
power to enable the individual citizens of one State, or 
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of a foreigu State, to sue another State of the Union in 
the Federal courts. Justice Iredell, on the 
contended that it was not the intention to create ney 
and unheard of remedies, by subjecting so 
States to actions at the suit of individuals (which he 
conclusively showed was never doue before), but only, 
by proper legislation, to invest the Federal courts with 
jurisdiction to hear and determine Coutroversies and 
cases, between the parties designated, that were 
erly susceptible of litigation in courts. Looking 
from our present standpoint’ at the decision in Chig. 
holm v. Georgia, we do not greatly wonder at the effect 
which it had upon the country. Any such power » 
that of authorizing the Federal judiciary to entertain 
suits by individuals against the States had been ex. 
pressly disclaimed, and even resented, by the great de. 
fenders of the Constitution while it was on its trialbe. 
fore the American people. As some of their utterances 
are directly pertinent to the question now under eon. 
sideration, we deem it proper to quote them. 

The eighty-first number of the Federalist, written by 
Hamilton, has the following profound remarks: “It 
has been suggested that an assignment of the public 
securities of one State to the citizens of another would 
enable them to prosecute that State in the Federal 
courts for the amount of those securities, a suggestion 
which the following considerations prove to be with- 
out foundation: It is inherent in the nature of soy. 
ereignty not to be amenable to the suit of an individual 
without its consent. This is the general sense and the 
general practice of mankind; and the exemption, as 
one of the attributes of sovereignty, is now enjoyed by 
the government of every State in the Union. Unless 
therefore there is a surrender of this immunity in the 
plan of the convention, it will remain with the States, 
and the danger intimated must be merely ideal. The 
circumstances which are necessary to produce an alien- 
ation of State sovereignty were discussed in consider- 
ing the article of taxation, and need not be repeated 
here. A recurrence to the principles there established 
will satisfy us that there is no color to pretend that the 
State governments would, by the adoption of that plan, 
be divested of the privilege of paying their own debts 
in their own way, free from every constraint but that 
which flows from the obligations of good faith. The 
contracts between a nation and individuals are only 
binding on the conscience of the sovereign, and have 
no pretension to a compulsive force. They confer no 
right of action independent of the sovereign will. To 
what purpose would it be to authorize suits against 
States for the debts they owe? How could recoveries 
be enforced? Itis evident that it could not be done 
without waging war against the contracting State; and 
to ascribe to the Federal courts by mere implication, 
and in destruction of a pre-existing right of the State 
governments, a power which would involve such a con- 
sequence, would be altogether forced and unwarrant- 
able.”’ 

The obnoxious clause to which Hamilton’s argument 
was directed, and which was the ground of the objec 
tions which be so forcibly met, was that which de 
clared that “the judicial power shall extend to all 
* * * controversies between a State and citizens of 
another State, * * * and between a State and for- 
eign States, citizens or subjects.” It was argued by 
the opponents of the Constitution that this clause 
would authorize jurisdiction to be given to the Federal 
courts to entertain suits against a State brought by the 
citizens of another State or of a foreign State. Adher- 
ing to the mere letter, it might be 80, and so, in fact, 
the Supreme Court held in Chisholm v. Georgia; but 
looking at the subject as Hamilton did, and as Mr. Jus- 
tice Iredell did, in the light of history and experience 
and the established order of things, the views uf me 
latter were clearly right, as the people of the Uni 
States in their sovereign capacity subsequently decided. 
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But Hamilton was not alone in protesting against 
the construction put upon the Constitution by its op- 
ponents. In the Virginia convention the same objec- 
‘tions were raised by George Mason and Patrick Henry, 
avd were met by Madison and Marshall as follows: 
Madison said: ‘Its jurisdiction [the Federal jurisdic- 
tion] in controversies between a State and citizens of 
another State is much objected to, and perhaps with- 
out reason. It is not in the power of individuals to 
call any State into court. The only operation it can 
have is that, if a State should wish to bring a suit 
against a citizen, if must be brought before the Federal 
court. This will give satisfaction to individuals, as it 
will prevent citizens on whom a State may haveaclaim 
being dissatisfied with the State courts. * * * It 
appears to me that, this [clause] can have no operation 
but this: to give a citizen aright to be heard in the 
Federal courts, and, if a State should condescend to 
bea party, this court may take cognizance of it.” 3 
Elliott Debates, 533. Marshall, in answer to the same 
objection, said: ‘* With respect to disputes between a 
State and the citizens of another State, its jurisdiction 
has been decried with unusual vehemence. I hope that 
no gentleman will think that a State will be called at 
the bar of the Federal court. * * * It is not ra- 
tional to suppose that the sovereign power should be 
dragged before acourt. The intent is to enable States 
to recover claims of individuals residing in other 
States. * * * But, say they, there will be partiality 
in it if a State cannot be a defendant; if an individual 
cannot proceed to obtain judgment against a State, 
though he may be sued by a State. It is necessary to 
be so, and cannot be avoided. I see a difficulty in mak- 
ing a State defendant which does not prevent its being 
plaintiff.’ Id. 555. 

It seems to us that these views of those great advo- 
cates and defenders of the Constitution were most sen- 
sible and just, and they apply equally to the present 
case asto that then under discussion. The letter is 
appealed to now, as it was then, as a ground for sus- 
taining a suit brought by an individual against aState. 
The reason against it is as strong in this case as it was 
inthat. Itisan attempt to strain the Constitution 
and the law to a construction never imagined or 
dreamed of. Can we suppose that, when the eleventh 
amendment was adopted, it was understood to be left 
open for citizens of a State to sue their own State in 
the Federal courts, while the idea of suits by citizens 
of other States, or of foreign States, was indignantly 
repelled? Suppose that Congress, when proposing the 
eleventh amendment, had appended to it a proviso that 
nothing therein contained should prevent a State from 
being sued by its own citizens in cases arising under 
the Constitution or laws of the United States, can we 
imagine that it would have been adopted by the 
States? The supposition that it would is almost an 
absurdity on its face. 

The truth is that the cognizance of suits and actions 
unknown to the law, and forbidden by the law, was 
hot contemplated by the Constitution when establish- 
ing the judicial power of the United States. Some 
things, undoubtedly, were made justifiable which were 
not known as such at the common law; such, for ex- 
ample, as controversies between States as to boundary 
lines, and other questions admitting of judicial solu- 
tion. And yet the case of Penn v. Lord Baltimore, 1 
Ves. Sr. 444, shows that some of these unusual subjects 
of litigation were not unknown to the courts even in 
colonial times; and several cases of the same general 
character arose under the Articles of Confederation, 
and were brought before the tribunal provided for that 
Purpose in those articles. 131 U.S. App. 50. The es- 
tablishment of this new branch of jurisdiction seemed 
to be necessary frum the extinguishment of diplomatic 
Telations between the States. Of other controversies 
between a State and another State or its citizens, 





which, on the settled principles of public law, are not 
subjects of judicial cognizance, this court has often 
declined to take jurisdiction. See Wisconsin v. Insur- 
ance Co., 127 U. 8. 265, 288, 289, and cases there cited. 
The suability of a State, without its consent, was a 
thing unknown to the Jaw. This has been so often laid 
down and acknowledged by courts and jurists that it 
is hardly necessary to be formally asserted. It was 
fully shown by an exhaustive examination of the old 
law by Mr. Justice Iredell in his opinion in Chisholm 
v. Georgia; and it has been conceded in every case 
since, where the question has, in any way, been pre- 
sented, even in the cases which have gone furthest in 
sustaining suits against the officers or agents of States. 
Osborn v. Bank, 9 Wheat. 738; Davis v. Gray, 16 Wall. 
203; Board, etc., v. McComb, 92 U.S. 531; United States 
v. Lee, 106 id. 196; Poindexter v. Greenhow, 109 id. 63; 
Virginia Coupon Cases, 114 id. 269. In all these cases 
the effort was to show, and the court held, that the 
suits were not against the State or the United States, 
but against the individuals; conceding that, if they 
bad been against either the State or the United States, 
they could not be maintained. Mr. Webster stated 
the law with precision in his letter to Baring Bros. & 
Co. of October 16, 1839. Works, vol. 6, p. 537. ‘* The 
security for State loans,”’ he said, ‘‘ is the plighted faith 
of the estate as a political community. It rests on the 
same basis as other contracts with established govern- 
ments—the same basis, for example, as loans made by 
the United States under the authority of Congress; 
that is to say, the good faith of the government making 
the loan, and its ability to fulfill its engagements.” In 
Briscoe v. Bank, 11 Pet. 257, 321, Mr. Justice McLean, 
delivering the opinion of the court, said: ‘* What 
means of enforcing payment from the State had the 
holder of a bill of credit? It is said by the counsel for 
the plaintiff that he could have sued the State. But 
was a State liable to be sued? * * * No sovereign 
State is liable to be sued without her consent. Under 
the Articles of Confederation, a State could be sued only 
in cases of boundary. It is believed that there is no 
case where a suit has been brought, at any time, on 
bills of credit against a State; and it is certain that no 
suit could have been maintained, on this ground, prior 
to the Constitution.’’ ‘It may be accepted as a point 
of departure unquestioned,” said Mr. Justice Millerin 
Cunningham v. Railroad Co., 109 U. S. 446, 451, ** that 
neither a State nor the United States can be sued as 
defendant in any court in this country without their 
consent, except in the limited class of cases in which a 
State may be made a party in the Supreme Court of 
the United States by virtue of the original jurisdiction 
conferred on this court by the Constitution.” 
Undoubtedly a State may be sued by its own con- 
sent, as was the case in Curran v. Arkansas, 15 How. 
304, 309, and in Clark v. Barnard, 108 U. S. 436, 447. 
The suit in the former case was prosecuted by virtue 
of a State law which the Legislature passed in con- 
formity to the Constitution of that State. But this 
court decided, in Beers v. Arkansas, 20 How. 527, that 
the State could repeal that law at any time; that it 
was not a contract within the terms of the Constitu- 
tion prohibiting the passage of State laws impairing 
the obligation of a contract. In that case the law al- 
lowing the State to be sued was modified pending cer- 
tain suits against the State on its bonds, so as to re- 
quire the bonds to be filed in court, which was ob- 
jected toas an unconstitutional change of the law. 
Chief Justice Taney, delivering the opinion of the 
court, said: “lt is an established principle of juris- 
prudence in all civilized nations that the sovereign 
cannot be sued in its own courts, or in any other, with. 
out its consent and permission; but it may, if it thinks 
proper, waive this privilege, and permit itself to be 
made a defendant in a suit by individuals or by an- 
other State. And, as this permission is altogether vol- 
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untary on the part of the sovereignty, it follows that 
it may prescribe the terms and conditions on which it 
conseuts to be sued, and the manner in which the suit 
shall be conducted, and may withdraw its consent 
whenever it may suppose that justice to the public re- 
quires it. * * * The prior law was not a contract. 
It was an ordinary act of legislation, prescribing the 
conditions upon which the State consented to waive 
the privilege of sovereignty. It contained no stipula- 
tion that these regulations should not be modified 
afterward if, upon experience, it was found that 
further provisions were necessary to protect the pub- 
lic interest; and no such contract can be implied from 
the law, nor can this court inquire whether the law 
operated hardly or unjustly upon the parties whose 
suits were then pending. That was a question for the 
consideration of the Legislature. They might have re- 
pealed the prior law altogether, and put an end to the 
jurisdiction of their courts in suits against the State, 
if they had thought proper to do so, or prescribe new 
conditions upon which the suits might still be allowed 
to proceed. In exercising this latter power the State 
violated no contract with the parties.’’ Thesame doc- 
trine was held in Railroad Co. v. Tennessee, 101 U. S. 
337, 339; Railroad Co. v. Alabama, id. 832; and Jn re 
Ayers, 123 id. 443, 505. 

But besides the presumption that no anomalous and 
unheard-of proceedings or suits were intended to be 
raised up by the Constitution—anomalous and un- 
heard of when the Constitution was adopted—an addi- 
tional reason why the jurisdiction claimed for the Cir- 
cuit Court does not exist is the language of the act of 
Congress by which its jurisdiction is conferred. The 
words are these: “The Circuit Courts of the United 
States shall have original cognizance, concurrent with 
the courts of the several States, of all suits of a civil 
nature, at common law or in equity, * * * arising 
under the Constitution or laws of the United States or 
treaties,” etc. ‘ Concurrent with the courts of the 
several States.’’ Does not this qualification show that 
Congress, in legislating to carry the Constitution into 
effect, did not intend to invest its courts with any new 
aud strange jurisdictions? The State courts have no 
power to entertain suits by individuals against a State 
without its consent. Then how does the Circuit Court, 
having only concurrent jurisdiction, acquire any such 
power? Itis true that the same qualification existed 
in the Judiciary Act of 1789, which was before the court 
in Chisholm v. Georgia, and the majority of the court 
did not think that it was sufficient to limit the juris- 
diction of the Circuit Court. Justice Iredell thought 
differently. In view of the manner in which that de- 
cision was received by the country, the adoption of the 
eleventh amendment, the light of history, and the 
reason of the thing, we think we are at liberty to pre- 
fer Justice Iredell's views in this regard. 

Some reliance is placed by the plaintiff upon the ob- 
servations of Chief Justice Marshall in Cohens v. Vir- 
ginia, 6 Wheat. 264, 410. The chief justice was there 
considering the power of review exercisable by this 
court over the judgments of a State court, wherein it 
might be necessary to make the State itself a defend- 
ant in error. He showed that this power was abso- 
lutely necessary in order to enable the judiciary of the 
United States to take cognizance of all cases arising 
under the Constitution and laws of the United States. 
He also showed that making a State adefendant in er- 
ror was entirely different from suing a State in an orig- 
inal action in prosecution of a demand against it, and 
was not within the meaning of the eleventh amend- 
ment; that the prosecution of a writ of error against 
a State was not the prosecution of a suit in the sense 
of that amendment, which had reference to the prose- 
cution by suit of claims against a State. ‘ Where,” 
said the chief justice, “a State obtains a judgment 
against an individual, and the court rendering such 
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judgment overrules a defense set up under the Consti- 
tution or laws of the United States, the transfer of 
this record into the Supreme Court, for the gole pur. 
pose of inquiring whether the judgment violates the 
Constitution or laws of the United States, can, with no 
propriety, we think, be denominated a suit commenced 
or prosecuted against the State whose judgment is g 
far re-examined. Nothing is demanded from the State, 
No claim against it of any description is asserted or 
prosecuted. The party is not to be restored to the pos 
session of any thing. * * * He only asserts the 
constitutional right to have his defense examined by 
that tribunal whose province it is to construe the Cop. 
stitution and laws of the Union. * * * The point 
of view in which this writ of error, with its Citation, 
has been considered uniformly in the courts of the 
Union, has been well illustrated by a reference to the 
course of this court in suits instituted by the United 
States. The universally received opinion is that no 
suit can be commenced or prosecuted against the Uni- 
ted States; that the Judiciary Act does not authorize 
such suits. Yet writs of error, accompanied with cita- 
tions, have uniformly issued for the removal of judg- 
ments in favor of the United States into a superior 
court. * * * It has never been suggested that such 
writ of error was a suit against the United States, and 
therefore not within the jurisdiction of the appellate 
court.” After thus showing by incontestable argu- 
ment that a writ of error to a judgment recovered by 
a State, in which the State is necessarily the defend- 
ant in error, is not a suit commenced or prosecuted 
against a State in the sense of the amendment, he 
added that, if the court were mistaken in this, its er- 
ror did not affect that case, because the writ of error 
therein was not prosecuted by “a citizen of another 
State” or ‘‘of any foreign State,’ and so was not 
affected by the amendment, but was governed by the 
general grant of judicial power, as extending “to all 
cases arising under the Constitution or laws of the 
United States, without respect to parties.” Page 412. 
It must be conceded that the last observation of the 
chief justice does favor the argument of the plaintiff. 
But the observation was unnecessary to the decision, 
and in that sense extra-judicial, and, though made by 
one who seldom used words without due reflection, 
ought not to outweigh the important considerations 
referred to which lead toa different conclusion. With 
regard to the question then before the court, it may be 
observed that writs of error to judgments in favor of 
the crown, or of the State, had been known to the law 
from time immemorial, and had never been considered 
as exceptions to the rule that an action does not lie 
against the sovereign. To avoid misapprehension, it 
may be proper to add,that, although the obligations of 
a State rest for their performance upon its honor and 
good faith, and cannot be made the subjects of judi- 
cial cognizance unless the State consents to be sued or 
comes itself into court, yet, where property or rights 
are enjoyed under a grant or contract made by a State, 
they cannot wantonly be invaded. While the State 
cannot be compelled by suit to perform its contracts, 
any attempt on its part to violate property or tights 
acquired under its contracts may be judicially resisted, 
and any law impairing the obligation of contracts un- 
der which such property or rights are held is void and 
powerless to affect their enjoyment. It is nob neces 
sary that we should enter upon an examination of the 
reason or expediency of the rule which exempts 8 s0¥- 
ereign State from prosecution in a court of justice at 
the suit of individuals. This is fully discussed by writ- 
ers on public law. It is enough for us to declare its ex- 
istence. The legislative department of a State repre- 
sents its polity and its will, and is called upon by the 
highest demands of natural and political law to pre 
serve justice and judgment, and to hold inviolate the 
public obligations. Any departure from this rule, ex- 
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cept for reasons most cogent (of which the Legislature 


and not the courts is the judge), never fails in the end 
to incur the odium of the world, and to bring lasting 
injury upon the State itself. But to deprive the Leg- 
jslature of the power of judging what the honor and 
safety of the State may require, even at the expense of 
a temporary failure to discharge the public debts, 
would be attended with greater evils than such fail- 
urecan cause. The judgment of the Circuit Court is 
affirmed. 

Hartay, J. I concur with the court in holding that 
asuit directly against a State by one of its own citi- 
zens is not one to which the judicial power of the Uni- 
ted States extends, unless the State itself consents to 
besued. Upon this ground alone I assent to the judg- 
ment. But I cannot give my assent to many things 
said in the opinion. The comments made upon the de- 
cision in Chisholm v. Georgia do not meet my approval. 
They are not necessary to the determination of the 
present case. Besides, Iam of opinion that the decis- 
jon in that case was based upon a sound interpretation 
of the Constitution as that instrument then was. 


——__>—__— 


WATER AND WATER-COURSE — RIPARIAN 
RIGHTS — ALIENABILITY — CONDEMNA- 
TION. 


MINNESOTA SUPREME COURT, APRIL 3, 1890. 


HANForD v. St. Paut & D. R. Co. 


The right of a riparian proprietor upon navigable waters to 
improve, reclaim and occupy the submerged lands out to 
the point of navigability, although originally incident to 
the riparian estate, may be separated therefrom, and be 
transferred to and enjoyed by persons having no interest 
in the original riparian estate. Overruling Land Co. v. 
Emerson, 38 Minn. 406. 

A condemnation by a railroad corporation of the upland 
abutting upon the water, held to embrace also the inci- 
dental riparian right of improvement and occupancy of 
the submerged lands, although no specific mention is 
made of riparian rights. 


(8 re-argument. 


Ensign, Cash & Williams and Julien T. Davies (Wm, 
H. Bliss, and George B. Young, of counsel), for appel- 
lant. 


W. W. Billson, for respondents. 


Dickrnson, J. After the filing of our decision in 
this case (42 N. W. Rep. 596), a re-argument was or- 
dered, upon the application of the respondents; it be- 
ing considered that great public interests were in- 
volved which deserved further consideration by the 
court, with the aid which further research and argu- 
Ment might afford. The principal question to which 
such re-argument was directed was whether the ri- 
Parian rights, which the owner of land abutting upon 
navigable waters enjoys in the submerged lands be- 
tween the outer boundary of his ownership in fee and 
the point of navigability, may be alienated or be 
severed from the riparian land, so as to exist as rights 
or property in gross. In our former decision in this case 
We declared such rights to be incapable of separate ex- 

» and upon that proposition the decision rested. 
there-argument of this question the principles of the 
law and the authorities which could be deemed in any 
Way to bear upon it have been exhaustively and ably 
Presented by learned counsel upon both sides, and al- 
this principle has been understood to have 

been settled in Land Co. v. Emerson, 38 Minn. 406, we 
th in view of the importance of the subject, entered 
8 full examination and reconsideration of it. We 








have been thus led to the conclusion that the proposi- 
tion that the riparian proprietor’s peculiar right of oc- 
cupancy and use of lands beyond the boundary of his 
ownership in fee are inalienable and ,incapable of ex- 
istence, apart from the right of occupancy and use of 
the adjacent bank, should not be adhered to. While 
our former decisions were deemed to be in strict ac- 
cordance with legal principles, and to follow logically 
from the fact that the riparian rights came into exist- 
ence as incidents of the proprietorship of the adjacent 
shore, we are satisfied that we did not sufficiently con- 
sider, in their bearing upon the question, the peculiar 
nature, extent, and relation of the private and pub- 
lic rights, respectively, in the lands lying between 
the boundary of the riparian owners’ fee and the point 
of navigability, and that undue importance was given 
tojthe fact that these riparian rights have their origin in 
the relation of the riparian lands to the water, and are 
properly incident or appurtenant to the riparian lands. 
As we proceed now to notice the nature and extent of 
certain rights growing out of riparian proprietorship, 
we desire that attention should be given to the facts 
that those rights partake largely of the ordinary quali- 
ties of private property, which is in general divisible 
and transferable by the proprietor; that they are 
recognized as valuable property rights in the law; that 
they are of such a nature that they may be enjoyed 
separate from the adjacent land to which they were 
originally appurtenant; and tu the absence of sub- 
stantial reasons, so far as the nature of these rights 
are concerned, why they may not exist independently 
of the adjacent riparian estate. We donot affirm that 
all riparian rights are thus severable. Some, from the 
very nature of things, may be incapable of separate ex- 
istence. In this State the title of the proprietor of 
lands abutting upon navigable waters extends to low- 
water mark; the bed of the stream, or body of water, 
below low-water mark being held by the State, not in 
the sense of ordinary absolute proprietorship, but in 
its sovereign governmental capacity, for common pub- 
licuse. Depot, etc., Co. v. Brunswick, 31 Minn, 297, and 
cases cited. The estate or interest of the riparian owner 
in the bed of the stream above low-water mark is sub- 
ject to the right of the public to use the same for the pur- 
poses of navigation; but restricted only .by that para- 
mount public right, the riparian owner enjoys valuable 
proprietary privileges, among which we shall consider 
particularly the right to the use of the land itself for 
private purposes. A considerable extent of the shores, 
not only along tide-waters of the ocean coasts, but on 
our great inland waters, are of such a nature, out to 
and even beyond low-water mark, as to be in general 
unavailable by the public for the purposes of naviga- 
tion, and must remain forever waste aud useless lands, 
unless reclaimed by artificial means from the shallow 
water covering them, or unless otherwise improved. 
It is established beyond question in this State, and in 
other States as well, that the proprietor of the riparian 
lands may make such improvements. Subject ouly to 
the limitation that he shall not interfere with the pub- 
lic right of navigation, he has the unquestionable and 
exclusive right to construct and maintain suitable 
landings, piers and wharves into the water, and up to 
the point of navigability, for his own private use and 
benefit. Rippe v. Railroad Co., 23 Minn. 18; Brisbine 
v. Railroad Co., id. 114; Morrill v. Water-Power Co., 
26 id. 222; State v. Mill Co., id. 229; Carli v. Railway 
Co., 28 id. 373; Depot, etc., Co. v. Brunswick, 31 id. 
297; Land Co. v. Emerson, 38 id. 406; Dutton v. Strong, 
1 Black, 23; Yates v. Milwaukee, 10 Wall. 497. And it 
is obviously immaterial, if the public interests be not 
prejudiced, whether the submerged land be covered 
with wharves of timber or stone, or be reclaimed from 
the water by filling in with earth so that it becomes 
dry land. The land may beso reclaimed. Depot, etc., 
Co., v. Brunswick, 31 Minn. 297; Clement v. Burns, 43 
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N. H. 609; Bell v. Gough, 23 N. J. Law, 624; Providence | 


Steam-Engine Co. v. Providence & S. Steamship Co., 12 
R. I. 348, 363. As the right of private use and enjoy- 
ment of the improved or reclaimed premises will con- 
tinue so long, at least, as it does not interfere with the 
limited and defined public interests, it is obvious that, 
in general, it may continue forever. 

This private right of use and enjoyment is not, we 
think, limited to purposes connected with the actual 
use of the navigable water, but may extend to any pur- 
pose not inconsistent with the public right. Rippe v. 
Railroad Co., 23 Minn. 18; Brisbine v. Railroad Co., 
id. 114; Parker v. Packing Co., 17 Or. 510. As was said 
in Morrill v. Water-Power Co., 26 Minn. 222, 228, refer- 
ring to the decision in Dutton v. Strong, 1 Black, 23: 
“The right to encroach upon the shallow water of the 
lake, by an exclusive appropriation even of the under- 
lying soil, must rest upon the proposition that the ri- 
parian owner may make any use of the lake or river 
opposite his land not inconsistent with the public 
right."’ The following language of the Morrill Case, 
just cited, although used with reference to the riparian 
right to use the water of a navigable stream, is appli- 
cable here: ‘“‘ The limit to the private right is imposed 
by the public right, and the private right exists up to 
the point beyond which it would be inconsistent with 
the public right.” No one but the riparian proprietor 
has the right to improve or occupy such premises for 
private purposes, and it does not concern ‘other per- 
sous how or for what particular purposes the reclaimed 
lands may be used, so long as there is no violation of 
the maxim, sic utere tuo ut alienum non ledas. It is 
for the interest of the State that such lands, not avail- 
able for the public purposes for which alone the State 
exercises authority over them, shall be improved and 
used for profitable enterprises, rather than that they 
lie forever waste and unproductive. And the State, 
while recognizing the ancient riparian right of occu- 
pancy, has not assumed to prescribe; or to limit the 
purposes or manner of its enjoyment. That seems to 
have always been left to the discretion of the person in 
whom the right is exclusive, and the decided cases af- 
ford many illustrations of uses in no way connected 
with the purposes of navigation. 

This right of the riparian proprietor, even before it 
has been in any manner exercised by reclaiming or im- 
proving the premises—the right itself to reclaim, im- 
prove or occupy —is a property right, vested in him, 
recognized and protected in the law as property. He 
cannot be deprived of it without due process of law. 
It cannot be taken from him, and devoted to public 
use, without compensation. Brisbine v. Ruilroad Co., 
23 Minn. 114; Carli v. Railway Co., 28 id. 373; Depot, 
etc., Co. v. Brunswick, 31 id. 297; Yates v. Milwaukee, 
10 Wall. 497; Bell v. Gough, 23 N. J. Law, 624; Dela- 
plaine v. Railway Co., 42 Wis. 214; Lyon v. Fishmong- 
ers’ Co., L. R., 1 App. 662. Such property is subject 
to the law of eminent domain. A railroad com- 
pany, locating its line of road over such submerged 
lands, might acquire, by condemnation proceedings, 
and the payment of compensation, the necessary right 
of way, divesting the riparian owner of so much of his 
property. But cannot the riparian proprietor volun- 
tarily convey, for an agreed compensation, what the 
company could thus take from him by legal proceed- 
ings in invitum? If he were to convey by deed the 
right to occupy exclusively for railroad purposes the 
premises in front of the riparian lands, would not the 
company acquire a right to occupy and enjoy the use 
of the premises, although it took no interest in the up- 
land estate? . 

These peculiar property rights of the riparian owner 
may constitute, estimated in connection with the ri- 
parian land, the chief value of the premises. It may 
even be that the whole value of such real property con- 
sists in the right to improve and occupy the submerged 








lands for private purposes. The extent of the riparia, 
right in this respect is not measured by the Value of 
the upland, nor by the distance to which the Owner's 
estate may extend inland from the shore. The 
strip of upland, though wholly valueless and useless jy 
itself, justifies the owner in the exercise and eujoy- 
ment of the privileges of riparian proprietorship to the 
fullest extent. : 

If it be true, as we have said, that the riparian pro- 
prietor may improve and occupy such premises in any 
manner not inconsistent with the public rights, it fol. 
lows, that although the origin of this peculiar private 
right is referable to an adjacent riparian estate to 
which it was originally incident or appurtenant, stil] 
its nature and qualities are not in themselves such a 
to forbid its alienation, its separation from the riparian 
estate, and itsenjoyment by others than the occupants 
of the upland. Its enjoyment need not be in aid of or 
associated with the use to which the upland is devoted 
or for the benefit of the upland as such. Thus it js 
supposed that one acquiring a mere right of way for 
the purpose of access over the upland to the shore may 
acquire the riparian owner’s rights to improve and o¢- 
cupy the waste land beyond. Steamboat Co. v. Sargent, 
50 Conn. 199. The upland may be used, and be useful, 
only for purposes to which the use of the adjacent sub- 
merged lands, even after reclamation, would be in no 
manner accessory. The upland may be owned and 
used exclusively for the purposes of a residence, a 
charch, a hospital, a bank, or for any purpose wholly 
unconnected with the advantages incident to the ad- 
jacency of navigable water, or of the intervening waste 
land; and yet the proprietor might undoubtedly erect 
a wharf or fill in solid earth, or allow others to use the 
wharf or reclaimed land. Nor would his right to allow 
otbers to use the wharf or made land, or the right of 
others to use it with his consent, depend upon there 
being also a license of access to such premises over the 
abutting upland. We suppose that the land-owner 
might grant to one having no riparian possession in the 
vicinity the right to use his wharf, or the improved or 
reclaimed shore-lands, for any purpose, whether con- 
nected with navigation or not, just as the owner him- 
self might do. No individual whose rights were uot 
prejudiced could complain; and so long as the public 
rights are not interfered with the State is not inter- 
ested to oppose such use, but rather is interested to 
encourage and sanction it, without regard to the fact 
whether or not the use be associated with the use of 
the upland. 

It has been suggested in some cases that even 
though such rights cannot be wholly disconnected 
from riparian lands, and be enjoyed in gross, yet if the 
person to whom tbe rights of the riparian proprieter 
have been relinquished has access to the premises, over 
the next adjacent estate abutting upon the shore, he 
may enjoy such rights, although he has no interest in 
the estate to which they were previously incident (se 
Steamboat Co. v. Sargent, 50 Conn. 199), and this is 
spoken of as being possible in Land Co. v. Emerson, ® 
Minn. 406. But this would seem to be inconsistent 
with the doctrine that such rights are not severable 
from the riparian estate to which they are by nature 
appurtenant. The whole reason supporting that dot 
trine is the technical reason that the rights are merely 
incident aud appurtenant to the abutting riparian 
land. They were not originally incident to other 
tates than those adjacent to and in front of which only 
these privileges might be exercised. The owner of & 
riparian estate had no peculiar privileges in the sub- 
merged land lying in front of the next adjacent estate. 
If it be conceded that these rights may be se 
from the apparent estate, and be enjoyed by the owner 
of the next estate abutting upon the shore, there is 00 
room for further contention. 
possible, it matters not whether the means of access 
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and opportunities for enjoyment be through the next 
estate abutting upon the shore, or the next, or by 
means of a public highway leading to or past the prem- 
jses in question, or by the navigable water, or in any 
other manner. Any person who may acquire from the 
riparian owner his right to improve and occupy such 
premises may always have access to them by means of 
the navigable water —a common highway. He may 
acquire other means of access. We think that there 
js nothing in the matter of access which forbids the 
existence of these rights separate from the abutting es- 
tate. In some jurisdictions it is considered that the 
adjacent riparian owner actually acquires title to the 
lands improved and reclaimed from the water, al- 
though the title was.before in the State in actual pro- 
rship (as in New Jersey), and that he may 

then convey the reclaimed premises to persons having 
no interest in the upland. New Jersey, etv., Co. v. 
Morris Canal Co., 44 N. J. Eq. 398; Bell v. Gough, 23 
N. J. Law, 624; Goodsell v. Lawson, 42 Md. 348, 362; 
Nichols v. Lewis, 15 Conn. 137; Clement v. Burns, 43 
N. H. 609. We do not wish to be understood as assent- 
ing to the proposition that the title of the State may 
be thus transferred by acts of the riparian proprietor 
which the State has no particular reason at the time 
for opposing. It may be doubtful whether the title 
does not remain unchanged, and whether if, in the fu- 
ture, it should become necessary for the State to 
broaden the navigable channel so as to embrace the re- 
claimed land, it would not have the right to do so. 
However that may be, we deem these decisions to lend 
some support to the doctrine that the riparian right 
to fill and reclaim and use the submerged lands for his 
own private purposes is not necessarily so annexed to 
his proprietorship of the upland that it cannot be sev- 
ered. If the right to occupy and use the premises is 
transferable after they have been improved by the ex- 
ercise of the legal rights of the riparian proprietor, we 
see no sufficient reason why his legal right to improve 
and occupy and use the premises should not also be 
transferable. If it be said that in the one case he has 
the legal title, and in the other he only has the valu- 
able right of occupancy and improvement, with the 
power thereby to acquire the legal title, it may be an- 
swered that such rights are themselves ordinarily a 
proper subject of transfer. It is remarkable that so 
few authorities are to be found directly deciding the 
question of the severability of such riparian rights. 
The question was directly decided in Simons v. French, 
% Conn. 346, it being held that the right of the ripa- 
tian proprietor to wharf out to navigable water, over 
the flats (the fee of which was in the State for the pur- 
poses of navigation), was not inseparably incident to 
the upland estate, but was subject to conveyance or 
reservation by itself. It is claimed that Simons v. 
Was overruled or modified in Steamboat Co. v. 
Sargent, 50 Conn. 199. We do not understand the lat- 
ter decision to have such an effect. The court was 
careful to declare that its decision was based upon the 
peculiar circumstances of that case, and while there is 
suggesting a doubt as to Simons v. French, in 

other parts of the opinion the essential doctrine of that 
Case seems to be re-affirmed. To the same effect as 
Simons y. French is Parker v. Packing Co., 17 Or. 510. 
Tn Yates v. Milwaukee, 10 Wall. 497, the owner of a lot 
on a navigable river (Shepardson), who had begun to 
build a wharf in front of it into the river, conveyed to 
Yates the interest he had in the wharf and in front of 
the lot to the center of the river, with the right of 
docking out and making a water front on the river. 
Yates built the wharf. His right to maintain it came 
in question in this action against the city. His right 


‘Was sustained, although without any discussion of the 


Question of severability. The court said: ‘We areof 


opinion thatShepardgon, as riparian owner of a lot 


by a navigable stream, had a right to erect 





this wharf, and Yates, the appellant, whether he be re- 
garded as purchaser or as licensee, has the same right.”’ 
The court seems to have regarded it as immaterial 
whether Yates’ grantor owned the fee beyond the 
shore-line or not. It would seem that Yates had 
probably a way of access to the premises covered by 
the wharf by means of a street leading down past the 
lot to the water, but we do not regard this as of con- 
trolling importance. See also Bowman’s Devisees v. 
Wathen, 2 McLean, 376. In Massachusetts the fee of 
the riparian owner extends to low-water mark, not ex- 
ceeding one hundred rods beyond high-water ‘mark; 
but it is held subject to the general public right of 
navigation, until the premises shall have been so im- 
proved as to exclude the publicuse. Commonwealth v. 
Alger, 7 Cush. 53. And soin Maine. It would seem 
that the real beneficial interest which the riparian 
owner enjoys in such premises in those States does not 
greatly differ from the rights of riparian owners in this 
State. But it is there held that he may convey his up- 
land without the submerged Jands, or the Jatter with- 
out the former. Storer v. Freeman, 6 Mass. 487; Barker 
v. Bates, 13 Pick. 255; Deering v. Long Wharf, 25 Me. 
51. These authorities may be regarded, at least, as 
supporting the proposition that there is nothing inthe 
essential nature of the riparian owner’s right to im- 
prove and occupy such premises which forbids its sepa- 
ration from the riparian estate. 

We have thus considered that the riparian proprietor 
has the exclusive right—absolute, as respects every one 
but the State, and limited only by the public interests 
of the State for purposes connected with navigation— 
to improve, reclaim and occupy the submerged land, 
out to the point of navigability, for any private pur- 
pose, as he might do if it were his separate estate; that 
this right, even though it may never have been exer- 
cised, is recognized and protected by the law as prop- 
erty, of which he cannot be deprived even by the 
State without just compensation; that the enjoyment 
of the right—the use of the premises — need not be as- 
sociated with the use of the upland; that it is for the 
interest of the State that such waste lands be improved 
and rendered profitable, while the State is not con- 
cerned as to whether the owner of the adjacent upland 
or some person to whom he may release his right, make 
thefimprovement and enjoy the private benefit; that the 
rights of other persons are not involved in the question; 
that when the land has been reclaimed it may be con- 
veyed, according to most of the authorities, apart from 
the original upland; and that according to other au- 
thorities, the riparian right may be transferred to and 
enjoyed by the owner of the next adjacent riparian es- 
tate. From these considerations, as well as from the 
authorities cited bearing directly upon the question, we 
think thatjthe quality of alionability should be deemed 
to belong to this kind of property as it does to 
property in general. See opinion of Bramwell, B., in 
Nuttall v. Bracewell, L. R., 2 Exch. 1,11. The only 
reason opposed to this is the technical one that the 
right grows out of, and until severed, is incident to a 
riparian estate. We have come to feel that this is un- 
satisfactory, as a reason why such property should be 
deemed inseparable from {the parent estate, and in- 
capable of a separate existence. If the right in ques- 
tion were created out of, or enjoyed at the expense of, 
some other estate or property, and were measured and 
limited by the needs or use peculiar to the riparian es- 
tate to which it is annexed, there would be ground for 
others to urge that the right could not be changed or 
transferred so as to enlarge the scope of agrant or con- 
tract, or so as to prejudice the party complaining. But 
no such conditions exist. The rights of no one are 
affected by allowing the riparian owner to convey away 
this part of his property, as he may his other property. 
It is only an abstract question whether the right 
originating in custom, and having originally attached 
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as an incident to his riparian Jands, may now be sold 
and conveyed, and be enjoyed by the purchaser. It is 
for the interest of the riparian owner that he be al- 
lowed to dispose of or use his private property at his 
own discretion. It is for the interest of the public that 
such property be subject to purchase and use, where 
the owner may be incapable of improving it. No one 
is interested in opposing such unrestricted alienability 
and use. Although we have become convinced that 
the better reason is opposed to our former decision 
upon this point in Land Co. v. Emerson, 38 Minn. 406, 
we should have deemed it better that arule of property, 
although so recently declared, should not be disturbed, 
were it not that it is supposed that the result of that 
decision, if adhered to would be very seriously preju- 
dicial to the tenor of a large amount of very valuable 
property, which for a long time has been deemed and 
treated as alienable and enjoyable apart from the ripa- 
rian lands, and which, according to our present opinion, 
was rightfully so treated prior to our decision iu the 
Emerson Case. The case before us shows that in front 
of the riparian land described in the complaint the re- 
claimable submerged land extends into the bay of St. 
Louis about eight hundred and fifty feet to a dock line 
legally established under the authority of the State 
(subsequent however to the condemnation by the rail- 
road company), and this condition of things is under- 
stood to be very general along the shores of the navi- 
gable waters about Duluth. Such lands have been 
platted and sold to various persons, and have been toa 
considerable extent improved, and so far as the State 
is concerned, have practically become private property. 
No one but the owners of the original riparian estate 
can question the rights of the purchasers; and in the 
case of Miller v. Mendenhall, 44 N. W. Rep. 1141, which 
was submitted, and is decided, in connection with this 
case, we hold, that notwithstanding the decision in the 
Emerson Case, a grantor may be estopped by his cove- 
nants from disputing the title of his grantee in respect 
to such lands. We think that we oaght to go further, 
and hold that the riparian right to improve, reclaim 
and occupy such premises is transferable. 


(Omitting unimportant matter.) 


—_—_.___—_———. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CONTRACT—RESCISSION — DIVISIBLE.— An owner of 
land agreed to sell the same, with the apartment houses 
then in course of erection thereon, for a specified sum 
to be paid and secured at the times and in manner men- 
tioned, the last payment to be made on the lst of May 
next, if the houses were then completed, or at such 
time as they sbould be finished, and in the mean time 
the conveyance was to be executed and delivered, and 
the several other payments made and secured. Held, 
that the covenants to give and accept the conveyance, 
and pay and secure the portion of the purchase-money, 
were independent of the undertaking to complete the 
buildings and pay the additional amount of the price 
at a later day, and that a failare to put fire-escapes on 
the buildings was a mere partial failure of considera- 
tion, which did not justify a court of equity in annull- 
ing the contract so far as executed, or in cancelling the 
conveyance and mortgages, the remedy of the pur- 
chaser being the liability of the vendor in damages for 
his failure to perform his undertaking to complete the 
buildings. Second Division, April 15, 1890. De Kay 
— Opinion by Bradley, J. Affirming 42 Hun, 

CONVERSION—UNAUTHORIZED SALE OF STOCK—EVI- 
DENCE.—Plaintiff purchased, by an order to defend- 
ant’s agent, one hundred shares of Union Pacific rail- 








a 
way stock, on margins. A few days later, by the unay. 
thorized order of the agent, it was sold at & profit, and 
thereafter various dealings in Union Pacific stock wer 
made in good faith, by defendants, upon such unay. 
thorized orders. Several mouths after the o 
purchase, plaintiff ordered his stock sold, which way 
done at a loss. But learning of the unauthorized trang. 
action, he sought to adopt the first sale, and sued gg 
for a balance ‘due under it. Defendants offered to 
prove that at all times they had held enough Unioy 
Pacific stock above all claims of other customers to 
meet a demand by plaintiff for one hundred shares, 
Held, that since all shares of such stock were of equal 
value, if defendants could meet plaintiff's demand, ag 
alleged, there was no conversion of his shares, and the 
evidence was erroueously excluded. One share of 
stock is not different in kind or value from every other 
share of the same issue and company. They are unlike 
distinct articles of personal {property which differ in 
kind and value, such as a horse, wagon or harness, 
The stock has no ear-mark which distinguishes one 
share from another 80 as to give it any additional value 
or importance. Like grain of a uniform quality, one 
bushel is of the same kind and value as another. This 
doctrine appears to be well sustained by authority. In 
the case of Horton v. Morgan, 19 N. Y. 170, it washeld 
that where the broker is to advance a portion of the 
purchase-money upon the security of the stock pur- 
chased, he may properly take title fin his own name, 
and in such case he is not bound to keep it separate 
from other stock of the same kind owned by him, but 
fulfills his duty if he keeps in his possession, ready for 
delivery to his principal on demand, an amount of 
stock equal to that purchased by him. In the case of 
Stewart v. Drake, 46 N. Y. 449-453, Allen, J., in deliv- 
ering the opinion of the court, says that the duty of 
the brokers was fully performed ‘‘if they had at all 
times stock on hand to meet the demand of the plain- 
tiff when called upon, or when required by the exigen- 
cies of the dealings between the parties. The stock 
purchased for the plaintiff had no ear-mark, and one 
share being of equal value with every other share of the 
same stock, the defendants were not bound to deliver, 
or to have on hand for delivery, any particular shares, 
or the identical shares purchased for the plaintiff.” See 
also Taussig v. Hart, 58 N. Y. 425; Levy v. Loeb, 3 id. 
365; Nourse v. Prime, 4 Johns. Ch. 490; 7 id. 69. Seo- 
ond Division, Apri! 15, 1890. Caswell v. Putnam. 
Opinion by Haight, J. Reversing 41 Hun, 521. 


EMINENT DOMAIN—ELEVATED RAILROAD—DAMAGES. 
(1) In view of the fact that the decision in the Story 
Case, 90 N. Y. 122, that an abutting owner 1s entitled 
to damages caused by an elevated railroad in the street, 
is not broad enough to necessarily cover the case of au 
abutting owner whose only property in the street isan 
easement of light, air and access, the failure of au ele- 
vated railroad company "to institute condemnation 
proceedings along its whole line, within two years 
after that decision, isnot of itself such a wanton and 
oppressive act as to entitle an abutting owuer to punl- 
tive damages. The right of such owners to maintain 
actions for damages was not finally set at rest until 
the decision in Lahr v. Railway Co., 104 N. Y. 268. (2) 
In an action by an abutting owner for damages arising 
from the construction of the road, an instruction that 
the jury may award punitive damages cannot be re- 
garded harmless error when the verdict, although 
within the estimate given by some of the witnesses, 13 
largely in excess of the estimate of others. Second 
Division, April 15, 1890. Powers v. Manhattan Ry. 00 
Opinion by Brown, J. 


JUDGMENT—CANCELLATION—DISCHARGE IN INSOL 
VENCY — NOTICE.— An order cancelling a judgment 
under Code of Civil Procedure of New York, section 
2182, because of the debtor’s discharge in insolvency 
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without notice to the judgment-creditor, is irregular; 
and to entitle the latter to have the order vacated, it 
jg enough for him to show that he had no notice of 
the application to cancel the judgment, without giving 
avy reason why the general discharge of the debtor 
from his debts did not operate upon him, or stating any 
facts showing that the judgment should not be can- 
celled, until he was served with notice of the applica- 
tion forthat purpose. April 22,1890. Wheeler v. Em- 
meluth. Opinion by O’Brien, J. Reversing 7 N. Y. 
Supp. 807. 

MorTGAGE—FORECLOSURE—CHATTEL MORTGAGE — 
psTOPPEL.—(1) Where, on a foreclosure sale, the mort- 
gagee purchased the premises, and the mortgagors, be- 
ing parties, do not appeal from the judgment and the 
proceedings thereunder, they are estopped, after six 
years, from questioning the regularity of the proceed- 
ings. (2) One who, having obtained possession of chat- 
tels as mortgagee thereof, causes them to be sold to 
satisfy the debt secured, and through an agent buys 
them in, acquires an indefeasible title. Second Divis- 
ion, April 15, 1890. French v. Powers. Opinion by 
Follett, C.J. Affirming 42 Hun, 651. 


MUNICIPAL CORPORATIONS—STREET ASSESSMENTS— 
VACATING.—(1) Laws of New York of 1880, chapter 565, 
requiring the commissioner of public works to com- 
plete all work relating to Morningside park, and to 
transmit to the board of assessors a certificate of the 
amount theretofore expended, and declaring that the 
assessment therefore shall be made under the laws for 
assessments for local improvements, is not a ratifica- 
tion of the amount previously expended; its only ob- 
ject being to transfer the work to a different depart- 
ment from’ that formerly having control of it. (2) 
Where an excessive assessment for a street improve- 
ment has been made, abutting owners are not pre- 
eladed from objecting to the assessment by the fact 
that only the fair cost of the work was assessed on pri- 
vate property, and the rest was assessed on abutting 
public property. In re McCready, 90 N. Y. 652, distin- 
guished. (3) Laws of New York of 1882, chapter 410 
(Consolidation Act), section 906, conferring exclusive 
power on a special commission to vacate or correct as- 
sessments for improvements of Morningside avenue, 
does not, after the time for the existence of such com- 
mission has expired, take away the power expressly 
conferred by sections 898-902 on the courts to set aside 
assessments for that improvement, as the commission- 
ers appointed, under Laws of 1880, chapter 594, to com- 
pile the Consolidation Act, were directed to preserve 
the meaning of existing laws, and Laws of 1880, chap- 
ter560, which created the special commission referred 
to, did not confer exclusive jurisdiction thereon, and 
its powers were to cease in September, 1881, and the act 
was not to apply to any proceeding commenced to va- 
cate or set aside any of the assessments specified, 
brought within three months after confirmation, and 
the Consolidation Act, section 913, provides that the 
lien of any assessment not vacated, reduced or set aside 
in any proceeding or action, or not vacated by the said 
commissioners, shall not be disturbed. (4) In a proceed- 
ing to vacate or reduce an assessment for improvements, 
on the ground that the city paid therefor a sum greatly 
in excess of its fair value, a petition alleging * that cer- 
tain frauds and substantial errors have been com- 
mitted in the proceedings,” in the absence of a motion 
tomake more definite, or of objection to the evidence 

nder, is sufficient on appeal, especially where it 

he that the city and its officers neglected to cause 
work to be done in a careful and economical man- 
es at its fair value, and have included charges 
ey chargeable. (5) The permitting by a city 
its of extravagant or fictitious items to be 


in the cost of an improvement amounts to a 
fraud which, under the New York statutes, entitles 





a property owner to have the assessment vacated or 
reduced. April 15, 1890. Jn re Livingston. Opinion 
by O’Brien, J. Ruger, C. J., and Gray, J., dissenting. 
Reversing 4N. Y. Supp. 56. 


NEGLIGENCE — RAILROAD — EVIDENCE. JUROR — 
CHALLENGE.—(]) In an action for personal injuries, 
the evidence for plaintiff showed that, as a street-car 
approached, he signalled twice, being in full view of 
the conductor and person driving, and that after the 
second signal the horses commenced to slacken their 
speed, and came to a walk, as they approached the 
crossing where he stood; that he seized the rail, and 
placed one foot upon the step, and was raising the 
other, when the conductor called, ** Don’t stop there,”’ 
and the horses were given a slap with the lines, which 
caused a sudden jerk, throwing plaintiff to the ground. 
Held, that the case was properly submitted to the jury, 
both as to negligence of defendant and contributory 
negligence of plaintiff. (2) Rejection of a juror chal- 
lenged, to the favor, is not error, though the only evi- 
dence is that his wife was a cousin of one B., who, he 
understood, was a stockholder in defendant company, 
as such challenge presents a question of fact, the decis- 
ion of which will not be reviewed if there is any evi- 
dence to sustain it. April 15, 1890. Butler v. Glen 
Falls, S. H. & Ft. E. St. R. Co. Opinion by Peckham, 
J. Affirming 49 Hun, 610. 


PAYMENT — APPLICATION. — Defendant was the as- 
signee of a chattel mortgage originally given for $6,000, 
but reduced to $3,500 by payments, which the mort- 
gagor testified were in extinguishment protanto. Held, 
that in the absence of a clear intention on the part of 
the debtor and assignee to continue the mortgage in 
force as security for an indebtedness of the mortgagor 
to the assignee, the payments made reduced the mort- 
gage, and defendant must account to the holder of a 
second mortgage for proceeds realized by him on the 
sale of the property exceeding $3,500 and interest. 
Feb. 25, 1890. Thurber v. Stimmel. Opinion by Peck- 
ham, J. Affirming 1 N. Y. Supp. 162. 


RECEIPT—PHYSICIAN—EXPERT EVIDENCE. — (1) A 
receipt ‘‘in full for medical services,’ given by a phy- 
sician to the patient’s mother, at whose request the 
services were rendered, and who was recognized by the 
physician as acting in the patient’s behalf in making 
payment, is prima facie a satisfaction of the claim 
against the patient, though the latter did not author- 
ize Ithe payment. (2) The claim for services not hav- 
ing been liquidated, the presumption of payment in 
full, raised by the terms of the receipt, is not over- 
come by expert evidence that the services were worth 
more than the amount receipted for. This is not a case 
of the payment of only a portion of a debt of a definite or 
conceded amount. If it were such, a receipt by its 
terms in full would be effectual to discharge it pro tanto 
only. The receipt, in view of the finding of the referee, 
was prima facie a satisfaction of the claim of the doc- 
tor against the defendant for medical services up to 
October 4, 1884. It was subject to explanation to 
qualify its effect, but none was given. The fact that 
expert evidence was given to the effect that his ser- 
vices were of a value greater than the amount which 
he by his receipt appeared to have accepted in full was 
not alone effectual to overcome the presumption which 
its terms furnished. The claim was unliquidated. The 
value of his services depended upon estimate; and 
when without fraud, or error in computation, the doc- 
tor settled upon or adjusted the amount he was enti- 
tled to as their value, or was willing to accept in satis- 
faction, the payment and receipt of it in full were not 
subject to be defeated by the mere opinions of others 
that his services were of a value greater than the 
amount he estimated them to have; and it must be as- 
sumed that no greater sum than that paid and re- 
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ceipted was conceded to be due to the doctor for such 
services. Palmerton v. Huxford, 4 Den. 166; Patter- 
son v. Ackerson, 2 Edw. Ch. 427. Second Division, 
April 15, 1899. Danziger v. Hoyt. Opinion by Brad- 
ley, J. Affirming 46 Hun, 270. 


SALE—CONSTRUCTION OF CONTRACT.—A contract for 
the sale of goods which calls “for shipment within 
thirty days by steam or sail”’ does not require a vlear- 
ance of the vessel within the period allowed for ship- 
ment, when the goods sold do not constitute a full 
cargo, and is complied with if, within the specified 
time, the goods are puton board a vessel bound for 
the intended port, and which the sellers have good 
reason to believe will sail within a reasonable time 
after shipment. Distinguishing Tobias v. Lissberger, 
April 15, 1890. Ledon v. Havemeyer. Opinion by Ru- 
ger, C.J. Reversing 47 Hun, 616. 


SHIP AND SHIPPING—CHARTER-PARTY—CONSTRUC- 
TION—CON DUCT OF PARTIES.—(1) A charter-party of a 
steamer in which the owners agree to furnish, at their 
own expense, a crew, “and all supplies required by said 
vessel, during the term aforesaid, except water, the 
cost of which water and all wharfage * * * tho 
party of the second part agrees to pay,” requires the 
secoud party to furnish the water, as well as pay for it. 
(2) The language, in such case, being ambiguous, it is 
proper to consider the conduct of the parties thereun- 
der, and the fact that the second party prepared to and 
did furnish the water, and only raised the question as 
to it after the court found that the failure to make the 
trip agreed was owing to his failure to furnish water. 
April 15, 1890. Woolsey v. Funke. Opinion by Peck- 
ham, J. Affirming 49 Hun, 609. 


STATUTE OF LIMITATIONS—JUDGMENTS. INTEREST 
ON AWARDS.—(1) An action against the city of Brook- 
lyn for the damages awarded by the assessors, and con- 
firmed by the court, for property condemned under the 
Laws of New York, 1871, chapter 559, for the widening 
of a street, is based on a ‘“‘ judgmert,’” within the 
meaning of that term as used in the statute of limita- 
tions, and not on negligence, though the city neglected 
to assess the benefits. (2) As under said act the city is 
not liable for such awards until it has had a reasonable 
time to assess the benefits, a party who has remained 
in possession of the condemned land, and who has 
made no effort to compel an assessment, can recover 
interest on his awards only from the time of making 
ademand for payment. April 15, 1890. Donnelly v. 
City of Brooklyn. Opinion by Ruger, C. J. Affirming 
7 N. Y. Supp. 49. 


Srock — SUBSCRIPTION — CONSTRUCTION — LIMITA: 
Trons.—Certain stockholders of a corporation signed 
an instrument reciting that they had placed nine 
thousand shares of their paid-up stock in the hands of 
a trustee, subject to the control of the directors, and 
that the directors had, with their consent, ordered 
that six thousand shares should be sold. These shares 
were then offered upon the following terms: One-third 
to be paid down as soon as all the stock was taken, and 
the remainder to be paid in such installments as the 
board of trustees should call for it, ‘‘for the purposes 
of the business.”” The subscribers agreed to pay for 
their stock according to the terms set forth in the pro- 
posal. Held, that it was intended that the calls for in- 
stallments should be made as the purposes of the busi- 
ness required; that the trustees had no right to call 
for all at once unless the purposes of the business so 
required; and that the statute of limitations would not 
commence to run untilacall was made. Distinguishing 
Railroad Co. v. Mason, 16 N. Y. 451; Howland v. Ed- 
monds, 24 id. 307, and Tuckerman v. Brown, 33 id. 297. 
Second Division, April 15, 1890. Williams v. Taylor. 
Opinion by Vann, J. Bradley, J., dissenting. Re- 
versing 41 Hun, 545. 





—— = 
WILLS — TESTAMENTARY POWERS — MORTGAGE BY 
WIpOow—bDowerR.—(1) A widuw whose dower ig unas. 
signed can mortgage the land to which her right at. 
taches. It is now well settled that it was a legal inter. 
est, and constituted property which was capable in 
equity of being sold, transferred, aud mortgaged by the 
dowress, and liable to be reached by creditors in pay. 
ment of her debts. Tompkins v. Fonda, 4 Paige, 448: 
Simar v. Canaday, 53 N. Y. 298; Payne vy. Becker, & 
id. 153; Pope v. Mead, 99 id. 201; Bostwick y, Beach, 
103 id. 414. Judge Folger, in Simar vy. Canaday, said: 
“ We think that it must be considered as settled in thy 
State, notwithstanding Moore vy. Mayor, 8 N, Y. 10, 
and some dicta iu other cases, that as between a wife 
and any other than the State or its delegates or agents 
exercising the right of eminent domain, an inchoate 
right of dower in lands is a subsisting and valuable in- 
terest, which will be protected and preserved to her, 
and that she has a right of action to that end.” Judge 
Danforth, in Payne v. Becker, says: “ Both upou prin. 
ciple and authority therefore we must hold that the 
widow’s right or claim of dower, is property ; that, like 
any other species of property, it may be reached ani 
applied to the payment of her debts.” Judge Rapallo, 
in Bostwick v. Beach, says: ‘‘ The point made on the 
part of the defendant, that she could not dispose of 
her dower before it was admeasured, is decided ad- 
versely to her in the case of Payne v. Becker.” In 
Pope v. Mead it is said that a dower right, although 
not admeasured, is an absolute right, which is assign- 
able. That dower, before assignment, is an interestin 
lands, within the meaning of the statute of frauds, is 
held in Finch v. Finch, 10 Ohio St. 501; Lothrop rv. 
Foster, 51 Me. 367; and is fairly implied in Tompkins 
v. Fonda and Payne v. Becker, supra. It has been held 
that a release of an inchoate right of dower constitates 
a good consideration for a promise to pay (Garlick v. 
Strong, 4 Paige, 440); and that the existence of an in- 
choate right of dower in the equity of redemption of 
mortgaged premises constitutes a good objection to ti 
tle by a vendee iv an action against him for specific 
performance (Mills v. Van Voorhies, 20 N. Y. 42). 
Judge Selden, writing in that case upon the effect of 
an omission to make the wife of a mortgagor a party 
to a foreclosure suit, says: ‘‘ Whether at common lar 
it would be necessary to make her a party must depend 
upon the question whether she has any interest, either 
legal or equitable, complete or inchoate, in the mort 
gaged premises. If she has such an interest, however 
remote, then, upon the plainest and most familiar 
principles, that interest cannot be affected, unless by 
virtue of some statute, by a suit in equity to which she 
is nota party; * * * and a purchaser under such & 
foreclosure would not obtain an unincumbered title 
Such a right, although a mere chose in action, and con- 
stituting no legal estate in the land, is nevertheless one 
which cannot be enforced against any property other 
than the land; and, when enforced, creates 4 legal es- 
tate therein paramount to the right of those holding 
the legal title. A mortgage of such an interest op 
rates as a conditional transfer of the right to enforee 
admeasurement of dower, and enables the mortgagee 
to reduce to possession so much of the land as is neces- 
sary to satisfy the requirements of the mortgage. a 
Where a widow has a right of dower which is uni 
signed, and at the same time the power, under her hus- 
band’s will, to mortgage, for purposes therein eX 
pressed, the land to which her right attaches, & mort- 
gage executed by her, without referring to the power, 
will be deemed a mortgage of her dower right, — 
an execution of the power under the Revised 
of New York (3d ed.), volume 2, part 2, chapter 1, is 
2, article 3, section 124, which provides that ee i 
strument executed by the grantee of a power, 
a charge “ which he would have no other right to 
ate unless by virtue of the power,” shall be deemed 
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salid execution of the power, though no such power be 
referred to therein. Feb. 25, 1890. Mutual Life Ins. 
Co. ¥. Shipman. Opinion by Ruger, C.J. Reversing 
3.N. Y. Supp. 684. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


GUARANTY—CONTINUING.—Plaintiff wrote defend- 
ant stating that it had recently *‘ opened trade” with 
F. & Co., “who claim to be backed by you. Will you 
kindly tell us if this is so—if we can consider you as 
having responsibility for the debts, or intending to see 
that they are paid?” and received a reply from de- 
fendant stating that he was assisting F. & Co. “fin a 
small way financially, and in a measure directing their 
efforts. And [ have advised them to pay their bills 
promptly at maturity, and if they find they are unable 
todoso‘atany time,’ tolet meknow. * * * If 
they fail to, please let me know, and I will see that 
you are taken care of.”’ Plaintiff replied: ‘* We are 
mach obliged for the assurance given regarding F. & 
(o., aud on the strength of it will be glad to continue 
the trade.” Held, that the correspondence showed a 
continuing guaranty by defendant that F. & Co. would 
pay at maturity any debts they might incur with plain- 
tiff, and an acceptance thereof by plaintiff. Mass. Sup. 
Jud. Ct., April 2, 1890. Dover Stumping Co. v. Noyes. 
Opiuion by Knowlton, J. 


LANDLORD AND TENANT—DANGEROUS PREMISES—A 
landlord, who does not covenant to repair, is not liable 
toaservant of the lessee injured by the falling of a 
cistern caused by decayed and insufficient supports, 
though he knew of the defect, and had promised to 
repair, as such promise was without consideration. 
The landlord is liable only when he had contracted or 
is under obligation to keep the tenement in repair or 
has been guilty of fraud or deceit which would release 
the tenant from his implied obligation to repair. ** It 
isa general rule,” says Mr. Thompson in his work on 
Negligence (vol. 1, p. 323, § 3), ‘that in the absence of 
fraud or deceit, there is no implied covenant that the 
demised premises are fit for occupation, or for the par- 
ticular use which the tenant intends to make of them 
* * * Therefore the tenant has no remedy against 
the landlord for suffering the premises to get out of 
repair, * * * and this rule extends to servants and 
others entering under the tenant’s title.’”’ In Jaffe v. 
Harteau, 56 N. Y. 401, the court states the doctrine as 
anngunced in the foregoing quotation, and say: ‘‘ The 
question must be regarded as settled by authority.” 
The action in that case was against the landlord for 
aninjury of the wife of the sublessee, and referring 
tothe case of Godley v. Hagerty, 20 Penn. St. 387, 
which held a contrary doctrine, say that in that case, 
“some importance was attached to the fact that the 
building was erected by the defendant. This may have 
been regarded as proper in that case, as tending to show 
him guilty of fraud; ’’ and the court proceeds to show 
that cases where one erects a nuisance on his premises, 
and afterward parts with the possession, have no ap- 
plication to the case under consideration; and then 
concludes, that ‘there is no reason for holding ,the 
lessor, in the absence of any agreement or fraud, liable 

_ tothe tenant for the present or future condition of the 
_ Premises, that would not be equally applicable to a 
ie similar liability sought to be imposed by a grantee in 
_ teupon his grantor.” The following cases, besides 
__ those cited in the foregoing case, assert the same doc- 
_ Mine, that there must be an express covenant or agree- 
‘Ment by the lessor to keep in repair, in order to make 
liable to the tenant. Scott v. Simons, 54 N. H. 

; Brewster v. De Fremery, 33 Cal. 341; O’Brien v. 

ell, 59 Barb. 497. The last case cited is, in prin- 
k 





ciple, like the one before us. The action was by a 
washerwoman in the employ of the tenant, against the 
landlord, and the court held that where there is no 
fraud, faise representations or deceit; and in the ab- 
sence of an express warranty or covenant to repair, 
there is no implied covenant in favor of the tenant; 
and as the plaintiff stood in his place, there was no lia- 
bility on the part of the landlord to her. The authori- 
ties are abundant sustaining the doctrine that the 
owner cannot create a nuisance on his premises, and 
relieve himself of liability to a third person injured 
thereby, by leasing. It is also the law that he would 
be liable to a stranger where the defective structure 
causing the injury is on the premises when they are 
leased; but such liability would not exist in favor of 
the tenant, where there is no contract by the landlord 
to repair and no fraud, because he does not owe the 
tenant the duty of repairing, as he does the public and 
strangers. The cases cited by plaintiff, holding the 
landlord liable, are cases where the injury was to third 
persons lawfully upon the rented premises, or where 
the landlord owed a duty to the public to repair. Al- 
bert v. State, 7 Atl. Rep. 697; Rankin v. Ingwersen, 10 
id. 545; Joyce v. Martin, id. 620; Dalay v. Rice, 12 N. 
EK. Rep. 841. The promise to repair was merely gratui- 
tous, not made at the time of the lease, and was no 
part of the original contract. It was without consid- 
eration and could not be enforced. There is a case 
similar to this, where the suit was brought by the ten- 
ant. He had requested the landlord to repair a privy 
attached to the tenement, and the landlord agreed to 
do so. He, with some common laborers, attempted to 
make the repairs. Reported to the tenant’s wife that 
the privy was safe. She went into it the same even- 
ing, when the floor fell through, and she was precipi- 
tated into the vault and injured. The court, discuss- 
ing the case, say: ‘‘In the ordinary contract between 
landlord and tenant, there is no implied warranty on 
the part of the former that the demised premises are 
in tenantable condition. He is under no obligation to 
make repairs, unless such a stipulation makes a part of 
the original contract; and any promise to do so, 
founded merely on the relation of the parties, and not 
one of the conditions of the lease, would be without 
consideration, and for that reason would create no lia- 
bility. But although a gratuitous executory contract 
of that kind would not be binding upon him, he would 
place himself in a very different position if he should 
see fit to treat it as binding, and actually enter upon 
its fulfillment. He is at liberty to repudiate it, or to 
perform it at his option; but if his choice should be to 
perform it, he comes under some degree of liability as 
to the manner of its performance.” Gill v. Middleton, 
105 Mass. 478, 479, and authorities cited. We have 
quoted freely from this case, because it is the law of the 
point under consideration in the case before us, and is 
decisive of it. The reasoning is sound and well pre- 
sented, and saves us the trouble of further discussion. 
Tex. Sup. Ct., Feb. 4, 1890. Perez v. Raybaud. Opin- 
ion by Collard, J. 


SALE—IMPLIED WARRANTY—EVIDENCE.—A written 
contract of sale of varnish, etc., provided: ‘* These 
goods to be exactly the same quality as we make for” 
certain third persons, *‘and as per sample barrels de- 
livered;” and continued : ‘“ Tupentine copal varnish 
at sixty-five cents per gallon; turpentine japan dryer 
at fifty-five cents per gallon.” Held, that the latter 
terms were but stipulations as to price, and imported 
no warranty that the goods delivered should be articles 
known to the trade by those names, and of a certain 
standard of quality. There is good authority for the 
proposition that if the contract of sale is in writing, 
and contains no warranty, parol evidence is not admis- 
sible to add a warranty. Van Ostrand v. Reed, 1 
Wend. 424; Lamb v. Crafts, 12 Metc. 353; Dean v. Ma- 
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son, 4 Conn. 482; Reed v. Wood, 9 Vt. 285; 1 Pars. 
Cont. (6th ed.) 589. If it be true that the failure of a 
vendee to exact a warranty when he takes a written 
contract precludes him from showing a warranty by 
parol, a multo fortiori when his written contract con- 
tains a warranty on the identical question, and one in 
its terms inconsistent with the one claimed. In the 
case of The Reeside, 2 Sum. 567, Mr. Justice Story said: 
‘*T apprehend that it never can be proper to resort to 
any usage or customn to control or vary the positive 
stipulations in a written contract, and a fortiori not in 
order to contradict them. An express contract of the 
parties is always admissible to supersede or vary or 
control a usage or custom, for the latter may always be 
waived at the will of the parties. But a written and 
express contract cannot be controlled or varied or con- 
tradicted by a usage or custom; for that would not 
only be to admit parol evidence to control, vary or con- 
tradict written contracts, but it would be to allow 
mere presumptions and implications, properly arising 
in the absence of any positive expressions of intention, 
to control, vary or contradict the most formal and de- 
liberate written declarations of the parties."’ The prin- 
ciple is that while parol evidence is sometimes admis- 
sible to explain such terms in the contract as are 
doubtful, it is not admissible to contradict what is 
plain or toadd new terms. Thus, where a certain writ- 
ten contract was for *‘ prime singed bacon,”’ evidence 
offered to prove that by the usage of the trade a cer- 
tain latitude of deterioration, called “‘ average taint,” 
was allowed to subsist before the bacon ceased to an- 
swer that description, was held to be inadmissible. 1 
Greenl. Ev., § 292, note 3; Yates v. Pym, 6 Taunt. 446; 
Barnard v. Kellogg, 10 Wall. 383; Bliven v. Screw Co., 
23 How. 420; Oelricks v. Ford, id. 49. There are nu- 
merous well-considered cases that an express warranty 
of quality excludes any implied warranty that the ar- 
ticles sold were merchantable, or fit for their intended 
use. Pavement Co. v. Smith, 17 Mo. App. 264; John- 
son v. Latimer, 71 Ga. 470; Cosgrove v. Bennett, 32 
Minn. 371; Shepherd v. Gilroy, 46 Iowa, 193; McGraw 
v. Fletcher, 35 Mich. 104. Nor is there any conflict be- 
tween these authorities and others like them on the 
one hand, and those on the other, which hold that 
goods sold by a manufacturer, in the absence of an ex- 
press contract, are impliedly warranted as merchant- 
able or as suited to the known purpose of the buyer. 
Dushane v. Benedict, 120 U. 8. 630, 636, and cases there 
cited. It is the existence of the express warranty, or 
its absence, which determines the question. In the 
case at bar there was such an express warranty of 
quality in terms. Not only that, but there was a sam- 
ple delivered and accepted as such. The law is well 
settled that, under such circumstances, implied war- 
ranties do not exist. Mumford v. McPherson, 1 Johns. 
414; Sands v. Taylor, 5 id. 395; Beck v. Sheldon, 48 N. 
Y. 365; Parkinson v. Lee, 2 East, 314. In Jones y. 
Just, L. R., 3 Q. B. 197, quoted by Mr. Benjamin in his 
work on Sales, section 657, Mellor, J., delivering the 
opinion of the court, laid down, among others, the fol- 
lowing rule: *‘ Where a known, described and defined 
article is ordered. of a manufacturer, although it is 
stated to be required by the purchaser for a particular 
purpose, still, if the known, described and defined 
thing be actually supplied, there is no warranty that it 
shall answer the particular purpose intended by the 
buyer.” Chanter v. Hopkins, 4 Mees. & W. 399; Olli- 
vant v. Bayley, 5 Q. B. 288. U.S. Sup. Ct., March 17, 
1890. DeWitt v. Berry. Opinion by Lamar, J. 


A TRIAL IN ARKANSAS. 
HE following account of a trialin Arkansas is taken 
from a story in the June “Century,” entitled 





ms os er, 
“Trusty, No. 49,” that being the appellation of & Con 
vict. The trial is for murder of a gambler by a mag 
who was cheated by him at cards: 


Entering the court-room on a warm morning —gueh 
a morning as that which saw the conclusion of the case 
of the State of Arkansas v. Muckwrath —the first im- 
pression is of cool dampness. The room is long and 
scantily lighted, unplastered and unpainted. The au- 
thorities have removed, as unseemly, the rosy damsel 
who lent their charming presence to praises of starch 
and baking-powder, but the public is still informed by 
three-foot letters on the joists that “ Oliver Chilled 
Plows are the best; ”’ and still can read a small placard 
spared by the hand of reform—perhaps for its whole 
some moral—affirming that if you pay as you go thea 
you won’t owe. Decorations of a more legal cast ar 
not lacking; from estray notices, advertisements of 
sheriff's sales and delinquent tax lists, to embossments 
of tobacco quids and gum. The lawyers sit around a 
rude pine table, the judge presides in a pine arm chair, 
and there are chairs without arms for the officers of 
the court; the rest of the world must content itself 
with benches. There is a fiction of inclosing the pris 
oner according to the venerable usage, an uncertain 
structure of fence palings guarding his chair and giy- 
ing him infinite troubleif the habit of a lifetime assert 
itself and his heels swing up to the top. 

This morning the room was crowded, for it was 
known that Phillipson was to conclude his argument, 
and he had a reputation as an orator, to which, rather 
than to the intrinsic attraction of the case, was due a 
sprinkling of the gentry of the region among the shirt- 
sleeves and sun bonnets. Immediately after the court 
was opened Phillipson rose. He had a fascinating voiee 
—sonorous, musical, flexible. Convinced of the pris 
oner’s guilt, he spoke with magnetic fervor. The jury 
were palpably impressed, while the prisoner's pale wife 
grew paler and the prisoner nervously chewed gum. 
He was a tall man and well built, although this was 
concealed by his ungainly posture, crouched over the 
fence railing, his feet squeezed between the palings, his 
elbows on his knees. His long, curling auburn hair 
fell over his collar. His eyes were bright violet intint 
and of avery gentle expression. His face was one 
common in Arkansas among the renters, where the 
loosely hung mouth will often seem to contradict fine 
brows and straight noses and shapely heads. One 
could see that he was wearing his poor best in clothes, 
namely, a new ill-fitting brown coat, blue trousers, 
rubber boots, and a white shirt with a brass stud, but 
no necktie. 

When the lawyer pictured in glowing metaphors and 
more glowing statistics the incomparable natural gifts 
of Arkansas, her genial climate, her wonderful forests, 
her rich mines and richer soil, ber mountains and 
rivers and healing springs, the prisoner listened with 
an air of relief and interest. When Phillipson, on tip- 
toe, swung his fist and shouted that the Black River 
country was “‘the best poor man’s country I the 
world,” he nodded cordially ‘That’s so!” ito the 
deputy at his side, adding, ‘* Looks like he ar lettin 
up on me an’ talkin’ "beout the croaps.” But in 8 
second his expansive manner collapsed; his jaw fell, 
and he leaned over the palings, his lean fingers grip- 
ping them hard. Phillipson was demanding why & 
State so beautiful, so fertile, so attractive to every 
class of emigrants, is neglected. - 

“Why is it, gentlemen?’’ cried the lawyer, “a 
his white hands at the jury. ‘I will tell you. 
because the old taint of blood and crime clings to oar 
garments still. Years ago Arkansas in very truth was 

’ Iked uupul- 
a ‘dark and bloody ground.’ Murder sta ere 
ished through our smiling cotton-fields and , 
forests. All that is past. To-day every one 0 Be 
knows, gentlemen, that there is not in all this b 
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Jand a more peaceful, law-abiding section than ours, or 
g section with better enforced laws. But people in 
other States are only just beginning to realize this. 
Strangers hesitate to bring their families and settle 
among us. They wait even now, even here, to come 
among us, willing and able to pour their thousands 
jnto our industries, or to link us with iron bands to 
the great heart of commerce and civilization which 
throbs outside.”” There was a general turning of heads 
at the Northerver. “They wait. What for? To learn 
that life and property will be respected by you! Gen- 
tlemen of the jury, the honor of the State of Arkansas 
rests in your hands. The dead man was a stranger. 
He was nota good man. But the law extends the au- 
gust segis of her protection even as the rain is shed over 
the just and the unjust.- You are not to consider his 
character, but only the question, Has he been 
wronged? You cannot afford, gentlemen, we cannot 
afford, to let the word go forth to the world that Ar- 
kansas does not punish murder.” 

He sat down amid a grateful rustle of applause and 
many admiring smiles from the ladies in the crowd. 

The judge, who had pulled a heap of papers toward 
him, took the rose out of his mouth and began to read 
the charge. Captain Baz was listening with frowning 
attention; the other jurors had been cheered by a bag 
of peanuts handed up by the amiable deputy in charge. 
The prisoner was leaning back with folded arms and 
an expression of eager interest. The judge stated the 
charge against the prisoner and gave the usual exposi- 
tion of the law and the usual definitions. He spoke in 
alow, gentle voice, and the Northerner’s admiration 
was excited by his luminous and infinitely patient ex- 
planations. Indeed he was so clear that the prisoner 
himself could follow him, after a grotesque and dazed 
fashion, tripping now and then over the legal verbiage. 
but recovering himself at every familiar phrase. He 
listended to the definition of murder in the first degree 
with indignant agitation. ‘‘All murder which shall be 
perpetrated by means of poison or by lying in wait’’— 
80 far had the judge gone before Muckwrath ex- 
claimed : 


“Why, Judge, I never seen the man afore; an’ iz fur 
layin’ in wait an’ fixin’ tuh pizen, I w’u’d n’t dosicher 
meanuess—’”’ 

“Shet up!” whispered the deputy. 
what you didn’t done.” 

Muckwrath sank back, relieved, to tap his palings 
with a virtuous fiuger at every adjective of the * will- 
fal, deliberate, malicious and premeditated killing” 
described in the statute, and every felony enumerated, 
“ju the perpetration of, or in the attempt to perpe- 
trate” which, “the killing shall be committed.” But 
his countenance darkened at the explanation of mur- 
der in the second degree and grew more anxious at the 
definition of manslaughter, ‘‘ the unlawful killing of a 
human being without malice, express or implied, and 
without deliberation.” But he glanced across to where 
his wife sat with renewed cheerfulness as the judge 
passed on to justifiable homicide, since here it was that 
his counsel had made his boldest stand on the right of 
the defendant to retake his property by force. Muck- 
wrath actually smiled as the judge read: 

; Section 1279 defines justifiable homicide as follows: 

Justifiable homicide is the killing of a human being 

in necessary self-defense, or in the defense of habita- 

Person or property against one who manifestly 

or endeavors by violeuce or surprise to commit 
tknown felony.’ ” 

The smile however faded quickly at the judge’s com- 
a: But gentlemen of the jury, where it is sought 

justify the killing under this statute the killing 
must be to prevent threatened injury to property or 

thereof by violence or surprise, and no more 
Must be used than is reasonably necessary. The 
mute has no application to cases of killing when the 


“*He’s readin’ 





deceased has obtained peaceful possession of the prop- 
erty of the slayer by fraud or trickery, without force 
or surprise—”’ 

“My word!’’ cried the prisoner, leaping excitedly 
to his feet, “’twas surprise. I hain't had nare sich 
surprise in my life like I got when I seen them kyards. 
They be’n plumb changed up—”’ 

The deputy pushed him back into his seat amid a 
sympathetic laugh from the audience. ‘And is slain 
while in possession of the property so obtained,’’ con- 
cluded the judge, who then passed on to the duty in- 
cumbent on the State of proving the defendant guilty 
beyond a reasonable doubt, with the explanation of a 
reasonable doubt. To allthis the jury listened with 
anair of patient bewilderment, excepting only Dr. 
Redden, an image of the appreciative listener, and an 
old man in an extraordinarily frayed and rusty black 
coat, who was sunk into unobtrusive slumber behind 
a palm-leaf fan. He awakened in time for the perora- 
tion, erecting his head and inflating his chest in a 
dignified manner, as one who had been following the 
argument closely all along, let appearances be what 
they might. 

‘“*Gentlemen of the jury,” said the mild, deliberate 
voice, ‘‘if you find from the evidence, beyond a rea- 
sonable doubt, that the defendant and the deceased 
were engaged in a game of cards in Jeremiah T. Milli- 
gau’s saloon, in said L—— county and State of Arkan- 
sas, and that the deceased had, in agame of cards, by 
cheating or otherwise, won money of the defendant, 
and had left said saloon; and that the defendant was 
informed as soon as the deceased left that he had been 
cheated—’ | 

**Yaas, sir, so I was,’’ said the prisoner. His attor- 
ney, amid various winks and smiles from the lawyers, 
beut a very red face close to his ear. The prisoner 
pursed his lips for an inaudible whistle, then nodded. 
“And thereupon,” the judge continued, ‘in a fit of 
passion, he snatched up a revolver from the bar, with 
the intention of killing or doing great bodily injury to 
the deceased, and without time for reflection pursued 
and shot the deceased on sight, you will then, and in 
that case, find him guilty of murder in the second de- 
gree. The fact, if you shall find it to be a fact, that 
the deceased attempted to draw a revolver, would not 
excuse the killing, or turn the offense from murder in 
the second degree into manslaughter. But if you shall 
find from the evidence that the deceased obtained the 
defendant's money as before stated, and that the de- 
fendant, upon being informed that he had been 
cheated, was seized with x»sudden passion and snatched 
the revolver and pursued the deceased without any in- 
tention of killing the deceased, but with the intention 
of using threats to make the deceased return the 
said money, intending also to use the revolver in case 
he might thereby become involved in a fight with the 
deceased and need the same to protect himself’’ (here 
the prisoner made an expressive pantomine of assent 
to the deputy); ‘‘and if you also find that while thus 
excited, and while acting pursuant to this intention, 
he overtook the deceased, and the deceased attempted 
to draw a revolver to shoot the defendant, and there- 
upon the defendant, in the excitement and in fear of 
his life’’ (‘* Jesso,’’ cried Muckwrath unable to keep 
still), ‘‘ shot and killed the deceased, then and in that 
event, you will find the defendant guilty of man- 
slaughter ’’ (‘‘O Lordy!” gasped the prisoner) ‘‘ and 
fix the penalty accordingly. The defendant’s counsel 
has asked for the following instruction, which is given 
with some modifications: If you find from the evi- 
dence that the deceased was a man of violent disposi- 
tion and dangerous character, prone to shoot quickly 
and without provocation, and that the defendant was 
informed of this dangerous disposition on the part of 
the deceased prior to the killing, and that the deceased 
swindled the defendant out of $50 at three-card monte 
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in Jeremiah T. Milligan’s saloon, on ‘the 3d day of 


April, 1888, and that thereupon the defendant, 
being told that he had been cheated, got up 
to follow the deceased to demand back his money, 
without any intention of doing any injury to the de- 
ceased or of making any threats of so doing, and that 
defendant, having in mind the dangerous disposition 
of the deceased, picked up and took with him a re- 
volver which was lying on the bar, intending to use 
the same in case of necessary self-defense’’ (a grin at 
what to such an audience seemed broad irony spread 
from face to face); ‘and if you further find that when 
the defendant overtook the deceased the deceased at- 
tempted to draw a revolver, and thereby the defend- 
ant was placed in danger of his life or limb, and while 
acting under the belief that it was necessary to shoot 
to save himself, did so shoot and killed the deceased— 
then the homicide was justifiable, and you will find 
the defendant not guilty.” 

But at this point the prisoner’s baby lifted up her voice 
in adismal clamor. Vainly the mother tried to hush 
the child; the prisoner called out, “ Gimme the little 
trick, Sis; she jes wants to get tuh me;” the sheriff 
commanded, “Silence in the court! ” and the audience 
tittered; all of which rather drowned the judge’s 
voice, charging the jury to lay aside all fear, prejudice 
or favor, and render a verdict consistent with the law 
and the evidence and in harmony with their oath. 


—_>_—. 


A LAWYER AND HIS VACATION. 


By FRANK J. PARMENTER: 


Pale, careworn, melancholy, slow, 
The lawyer packed his portmanteau, 
Borrowed some money from a friend 
Not in the law, and so could lend, 
Kissed wife and son, sore grieved to find 
He must, for cause, leave them behind, 
And, one fine morning in July, 

As Sol’s red car was mounting high, 
Reluctlantly turned from the door 

Of his sweet home, that nevermore 
Shall glad his heart! — Physicians said, 
With dubious shakes of sapient head, 
That he must to the sea-side, where 
With change of scene, was purer air 
Than that which stirred in yon old hall 
The festooned cobwebs on the wall 
Whereof his office, close and dim, 
Formed part. Strange things were said of him, 
And whether true or false, his name 
Was often on the lips of Fame. 

When sea-girt Sumter’s leaguered wall, 
Rent by the rebel shell and ball, 
Appealed to loyal hearts and brave 
Their country’s dearest rights to save, 
No breast more keenly felt the blow 

Or met with sterner front the foe; 

And when the vanquished bent the knee, 
None stretched a friendlier hand than he, 
Or with more moving pathos plead 

For mercy on the low-bowed head 
Tradition’s tongue will keep alive 

Many wild tales that now survive 

To sadden hearts that bled to hear, 

To gladden hearts he held most dear, 
Whose eyes for him still hold a tear. 


His virtues and his vices—(which 
Depend as judged by poor or rich, 
And by the skeptic Sadducee, 

Or faith that hallows Calvary)— 
Were manifold. Among them this, 
We mention in parenthesis, 

And you that have discernment nice, 
Shall virtue call, or deem it vice, 
According as your mind’s imbued 
With prejudice or rectitude :— 








ieee Yee... 


Whene’er the weak were thrust aside 
By brutal force or scornful pride, 

His was the ready arm that rose 
Between the trampled and their foes; 
Nor mightier sweep was ever made 
With stronger wrist or stouter blade; 
And rights restored, it mattered not 
If thanks were all the fee he got. 
This trait, and genial manners, brought 
Clients iu crowds that paid him naught, 
But he complained not.—I ne’er knew 
A man in whom the sham and true, 
The weakness, and the power of mind, 
Were so mysteriously combined: 
Doubtless to this odd union may 

Be traced the lights that led astray: 
The angered Fairy left behind, 

Sowed tares within that fertile mind, 
And one best gift her sisters brought 
She snatched from him for aye, she thought 
Besides, by her devise, may be, 

It came, as if from Fate, that he 
Lived cheek by jowl with Poverty. 
His character "twere hard to trace, 
For I meet ever, face to face, 

Evil report and good, to show 

What was — opinions differ so: 

While Skepticism, proud to claim 
Such convert, glorifies his name, 
Christianity, bending at the shrines 
Of an atoning Christ, maligns! 

The doughty cripple, breaking head 
With his first spiteful crutches, said 
Our judgments are as watches — none 
Go like, yet each believes his own. 
Then what can honest poet do 

But state what he believes is true? 


’Mid such surroundings, year by year, 
Now with a smile, now with a tear, 
Like all men in Life’s troublous round, 
Or single, or in wedlock bound, 
He toiled amain, till Time, one day, 
Astonished him by turning gray 
His dark-brown curls that late fell o’er 
A brow was radiant now no more! 
It seemed but yesterday he stood 
In the bright morn of young manhood, 
Beside his mother’s couch where she 
Lay dying of a malady 
He had inherited, and found 
Her feeble arms her boy around, 
And saw with what maternal pride 
She kissed those glistening curls—and diedi 


Yet more than two score years had fled 
Since his heart writhed by that death-bed, 
And Life’s hard battle, to the knife, 
Well had he fought, nor shunned the strifa 
Though many a wound his bosom bear 
Shall heal not for the surgeon’s care. 
Successful and successless, he 
Had struggled sternly all along 
The line drawn by his destiny 
Through labyrinths of right and wrong! 
And in such conflicts he had won 
Fame for much good and evil done 
Alike spontaneously, till now 
Thought sat uneasy on his brow. 

Unlike the o’erworked lawyer’s, his 
Death-stroke was not paralysis, 

For he had too much sense to tread 
The incessant wheel till he dropped dead, 
So eased betimes the staggered mind 
By friction of a gentler kind: 

The charms of romance, and of song, 
Did oft a soothing hour prolong; 

But fell disease whereof had died 

The mother on that eventide, 

Now held the son in close embrace: 
Its fatal trade-mark you might trace 
All o’er the sad and shrunken face. 
And so at last he sought the sea, 
Incredulous of its remedy, 

But loving hearts had formed the plan 
And urged it on the dying man. 
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It was his first Vacation passed 
Outside his office~—and his last ! 
It came too late :—-Life’s ebb began 
Ere middle-age matured the man, 

But his strong will and temperate way 
In daily life, kept Death at bay. 


The fresh sea-breeze ’twas hoped would bring, 
Had brought no healing on its wing, 
And painfully he wandered o’er 
The ribbed hot sand and peopled shore. 

he loved but never laid 
His hand on Ocean’s main, or played 
Familiar with his hoary locks. 
For him the caverns and the rocks 
Were not companionship, and he 
Viewed with disgust the sounding sea, 
And heard no music in its roar. 
He better loved its wild rude play 
As pictured in the poet’s lay, 
Which he could read with rapture, and 
In safety, far upon the strand, 
Without a fear of being thrown 
Into its depths with bubbling groan, 
Or ingrammatically left to ‘* lay,” 
If dashed to earth, so near the spray. 


Had opportunity been his 
He had corrected all of this: 
Given but the chance he would have made 
From his own plans, nor asked for aid, 
Anew world for mankind, wherein 
Sorrow was not, nor death, nor sin, 
Nor mountain-peak, nor ocean wave, 
Nor beetling cliff, nor hermit cave. 
He felt hurt that some other hand, 
Without consulting him, had planned 
The universe and fallen in 
Such errors in its origin, 
When but a hint from him had given 
To earth the counterpart of Heaven! 
Here waves her wand the spiteful Elf, 
And he is blind to Nature's self. 
Like Wordsworth’s hind he could not see 
The features of the Deity, 
As symbolized in Nature’s face: 
He thought most things in proper place, 
But sprung of their own motion—not 
By any higher will begot, 
And so, scarce heeding, passed them o’er 
A primrose by the river’s brim, 
A yellow primrose was to him, 
And it was nothing more! 


He dwelt in Doubting Castle: there 
Were scoff and sneer, but never prayer! 
And unbelief had stolen in 
A breast but little prone to sin, 

Though oft persisting in the wrong 
From mere caprice, or zeal too strong! 
Again the vengeful Fairy’s rod 

Is waved, and he denies his God; 

Or much the same, for that he thought 
No evidence had yet been brought 

To satisfy th’ expiring heart 

It canopies a deathless part 

Shall spring to Him who gave and rest 
Forever in His loving breast! 

He had heard Ingersoll declare 

How futile is the Christian’s prayer; 
Had heard him scoff at Holy Writ, 
With impious tongue and ribald wit, 
Nor blushed to hear from one endowed 
So well by Him he disavowed! 

Why, if God is, should His face be 

Too faint for prying fools to see, 
Whose faith, to be made whole, must scan 
All the Creator hides from man, 

And pass convincing fingers o’er 

The wounds a risen Saviour bore? 


At unbelief I cast no stone, 
Nor ask what ground it builds upon, 
The while I feel that at the knee 
Of one who gave her life to me, 
I there is a God above 





Whose paths are peace, whose throne is love; 
And that 1 saw Him bending o’er 

The pillow that the dear head bore, 

What time Death came to waft away 

The purest spirit held by clay! 


But, to return. Beneath an oak 
Half-riven by the ightning’s stroke, 
In rocky mound, on Oakwood’s side, 
Where Hudson rolls below his tide, 
Our hero sleeps. One morning rose 
Over the sea, and at its close, 
The Ocean with an angry roar, 
Hurled his huge billows high on shore, 
Almost within the cot where he 
Who held in such disdain the sea, 
Lay waiting death!—An hour or more 
He heard but heeded not, the roar 
Of his old enemy—for Death 
Was striding o'er the waves beneath, 
And he was gathering all his power 
To meet, unawed, that awful hour— 
Then slow sank quivering down, and never 
Word spake again! The trembling lever 
That buoyed existence, snapped, and life, 
Worn to the hilt, gave up the strife! 
’Twas over:—nought but clay remained, 
Nought but the cell the soul had chained; 
Nought but the cold, white, dead face, cast 
Imploringly to Heaven—atT Last! 


Death is a stern Schoolmaster when 

Life has been derelict in men! 

Through twelve full lustrums life had reigned, 
While but an instant death remained, 

And yet it seemed from his last breath 

That life had taught him less than death! 

I knew him well and stood hard by ; 

Heard with moist cheek my friend’s last sigh 
Saw the wide eye straining toward Heaven, 
As pleading there to be forgiven, 

And yearning possibly to view 

The God that Death had pointed to, 

But whom his reason never knew! 


es 


CORRESPONDENCE. 


UNANIMITY OF THE JURY. 


Editor of the Albany Law Journal: 


Let mecontribute a fact and an experience to the 
discussion of the question of verdicts by less than the 
twelve jurors. It has been the law of the Hawaiian 
Kingdom since the organization of the judiciary de- 
partment, 1847, that in any civil or criminal case when 
nine jurors agree upon a verdict they may render the 
same, and such verdict shall be as valid and binding 
upon the parties as if rendered by all twelve. In the 
forty-three years’ use of this method it has been found 
satisfactory. I do not know that the bench, bar or 
public have ever disapproved it and ask for the old 
unanimous verdicts. It goes without saying that 
we get verdicts in hundreds of cases when there 
would have heen disagreements and new trials. It 
cannot be said that the verdicts are not as good as the 
average in the United States. This remark applies 
both to juries composed of native Hawaiians and those 
composed of foreigners. Our laws give in crown or 
criminal cases, a jury of foreigners to a foreign de- 
fendant, of Hawaiians toa Hawaiian. In civil cases 
if the parties are both foreigners it is fa foreign jury, 
or Hawaiians a Hawaiian jury. If the parties are 
mixed the jury is mixed, six Hawaiians and six for- 
eigners. 

This sometimes leads to an unfair representation 
when there are sundry persons piaintiffs or defend- 
ants, as a single one is entitled to his half of the jury, 
although the majority of all concerned are not of his 
blood. 
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For instance, in a case purely Hawaiian in its char- 
acter and interests, title to land depending on a native 
pedigree, one out of several of the plaintiffs (or defend- 
ants) having a foreign husband joined in the suit, half 
of the jury were foreigners. In these mixed jury trials 
the native jealousy often leads the six to plant them- 
selves without reason iu favor of the Hawaiian party. 
Such a case occurred at the April Term; the Hawaiians 
without evidence and against instructions of the court 
amounting toa direction to find for the defendant, 
stuck out for the plaintiffs, their fellow countrymen. 
The “ foreign’’ defendant was in fact born in this 
kingdom and a good friend of the Hawaiian people. 

Perhaps I should have stopped with the testimony 
bearing on the issue. You may strike out the latter 
half of my letter as irrelevant. 

Yours very truly, 
LAWRENCE McCULLy, 
(First Associate Justice Supreme Court Hawaiian 
Kingdom.). 

DEPARTMENT OF THE JUDICIARY, HONOLULU, H. L, 

May 31, 1890. 


_——_>__—. 


NEW BOOKS AND NEW EDITIONS. 
Bouues ON BANK OFFICERS. 

This is an excellent practical guide for bank officers, 
by Mr. Albert S. Bolles, the well-known editor of the 
Bankers’ Magazine, issued by the Homans Publish- 
ing Company of New York, and forming with 
its two predecessors on “Practical Banking” and 
“Banks and their Depositors,’’ a very useful series 
for this large class of persons, from whom is ex- 
acted a great and growing degree of care and meas- 
ure of responsibility. We regard these works very 
highly, and commend them to banks. They will not 
hurt a lawyer, for they have a certain practical toue 
that is not common among mere lawyer-writers. 


——_o>___—_—_ 


COURT OF APPEALS DECISIONS. 
i following decisions were handed down Tues- 
day, June 17, 1890: 


FIRST DIVISION. 


Order of General Term reversed and that of the Cir- 
cuit affirmed with costs in all courts — People, appel- 
lante, v. Palmer M. Wood, respondent.—— Orders of 
General and Special Terms reversed and the applica- 
tion for the mandamus granted with costs in all courts 
—In re petition of the Third Avenue Railroad Com- 
pany for writ of mandamus, etc.—— Order affirmed 
with costs—People, ex rel. William Tucker, respond- 
ent, v. John Ennis, commissioner, etc., appellant. —— 
Appeal dismissed with costs—Valeria P. Taylor, re- 
spondent, v. Francis A. Taylor, appellant.—— Order 
atlirmed with costs—William Von Hesse, sole execu 
tor, etc., appellant, v. Marie Louise McKaye, respond- 
ent.——Orders of the courts below affirmed with costs 
—People, ex rel. Commonwealth Insurance Company 
of New York, respondent, v. Michael T. Coleman and 
others, commissioners of taxes, etc., appellants. —— 
Order of the General Term reversed and that of the 
Special Term affirmed with costs— Henry Bohlen, ap- 
pellant, v. Metropolitan Elevated and the Manhattan 
Railway, respondents, appellants. ——-Order of General 
Term reversed and the determination of the board of 
assessors as to relator’s claims vacated and set aside 
with costs in this court — People, ex rel. Frederick 
S. Heiser, appellant, v. Edward Gilon and others, as- 
sessors, etc., respondents.——Appeal dismissed with 
costs—James A. Conquest and another, appellants, v. 
Fred E. Byrnes, respondent.——A ppeal dismissed with 





= — — ee | 
costs—Lucien B. Terry v. Henry Bangs.—J, 
reversed, new trial granted, costs to abide event 
Hiram Gi.more, respondent, v. City of Utica, 
lant. ——Judgment affirmed with costs—A usable Com. 
pany, respondent, v. Seth Hargraves, appellant,— 
Judgment affirmed with costs to respondent to be paid 
out of the estate—In re will of Alfred T. Dunham, de 
ceased. —— Judgment affirmed — People, respondents, 
v. Caroline Smith and another, convicted shopli 
with cumulative sentences on account of their conyic. 
tions in Pennsylvania. 


SECOND DIVISION. 


Judgment affirmed with costs — Hannah Moriarta, 
appellant, v. William S. McRea and another, respond. 
ents. —— Judgment affirmed with costs — Walter J, 
Bustin, respondent, v. John Moore, appellant.— 
Judgment affirmed with costs—Fourth National Bank, 
respondent, v. Joseph A. Spinney and others, appel- 
lants.——Judgment reversed, new trial granted, costs 
to abide event — Daniel Dolan and another, respond- 
ents, v. Newburgh, Dutchess and Connecticut Railroad 


Company. 


NOTES. 


N his brief in Trenton Banking Co. v. Duncan, 86N. Y. 
221, Mr. Francis Lynde Stetson observes: “In the 
good time coming it will doubtless be one of the. most 
attractive features of that era that not only will the 
newspapers be permitted to dispose of all questions of 
private right in their present admirable and summary 
way of settling such questions—which is by intuition, 
and without hearing either party or examining any 
witness—but that the general rules of law will always 
emanate from them instead of the Legislature or the 
courts.” 


Mr. James Wood, in his brief in Mead vy. Stratton, % 
N. Y. 493, on the Civil Damage Act, observes: “ Like 
the army that surrounded and intimidated Pan, the 
general of Bacchus, in his Indian expedition, the domi- 
nant party in the Legislature heard the shouts of the 
temperance hosts echoing over the hills and valleys of 
the State, and in their sudden fright they precipitately 
and without due consideration, with might and main 
hurried this act through the Legislature, regardless of 
the fact that it was vague and uncertain and contained 
an unconstitutional provision. Worcester Dict., title, 
‘Panic.’ But the court thought the Legislature had 
good reason for being scared. 


The uttorney-general of Minnesota, Mr. Clapp, was 
the recipient, recently, of distinguished official recog- 
nition in the chamber of the National Supreme Court. 
Here is his own relation of the occurrence to 4 num 
ber of his legal brethren of St. Paul: “A particular 
mark of distinction was paid me by a high dignitary, 
said he, with the utmost satisfaction. “ How was it? 
What happened? ‘Tell us,” chorused a coterie of col- 
leagues. ‘Well, it was this way,” said the attorney 
general complacently. ‘‘I was sitting in the Supreme 
Court, an interested listener to a case that was being 
argued by several of the most brilliant and rhetorical 
lawyers of the country. Presently a page touched me 
on the shoulder. ‘ Well, sonny, what do you want? 
Lasked. ‘ Please sir,’ he replied, ‘are you the attor 
ney-general of Minnesota?’ 1 told him I was, and he 
informed me that the marshal of the court desired to 
speak to me. This pleased me immeasurably. Iwent over 
to the marshal, and he rigidly pointed to an unlighted 
cigar that [ had in my mouth and said it was against the 
precedent and dignity of the court to hold a cigar in 
one’s mouth in the presence of the justices of the 
court. ‘You will please remove that cigar!’ he 
in acrid tones. I was so astonished that the cigar fell 
from my teeth to the carpet.” —The Law. 
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CURRENT TOPICS. 


HE commencement exercises of the Albany Law 
School, last week, were of the average interest, 

so far as the graduates were concerned. The salu- 
tatory was by William De Graff, of Rochester, on 
“Free Trade in Money,” advocating the repeal of 
usury laws; John F. Nash, of Plattsburgh, spoke of 
“A Defect in our Jury System,” recommending the 
abolition of the requirement of unanimity; and the 
valedictory, by Harold L. Hooker, of Watertown, 
wasa very well written ‘‘Historical View of the 
Legal Profession.” We expect to hear of ‘‘ the judi- 
cious Hooker.” The address to the graduates by 
Chauncey M. Depew was in every way admirable, 
and was none the worse for being a repetition of 
his Yale address of last year. We always like to 
hear a good sermon more than once. It was very 
good natured in Mr. Depew to consent to speak at 
all, for he is not in the best of health, and he defied 
the injunction of his physicians in order to keep his 
engagement. His address was a rare combination 
of good sense and tact, elevated morality and wise 
statesmanship. The school has had a remarkably 
successful year, under the management of the new 
dean, George W. Kirchwey. The following is the 
list of the graduates: Elmer C. Barnes, Merritt L. 
Bridges, Andrew Colvin, Adelbert E. Carroll, Wil- 
liam W. Cantwell, Charles Conderman, Irving T. 
Cole, William De Graff, Robert F. Douge, Charles 
L. Fellows, Anthony P. Finder, William G. Gil- 
mour, Thomas F. Galvin, Warner J. Hutchinson, 
Harold L. Hooker, Albert S. Hopkins, William T. 
Huyck, Harvey E. Hinman, Edmond C. Knicker- 
bocker, Howard F. Landon, Nathan T. Lovejoy, 
Joseph McLean, Jr., Emanuel Metzger, John F. 
Nash, Benedict W. Niles, James P. O’Brien, Elmore 
G. Page, Edward Scharnikow, Thomas A. Sanson, 
Jr., John W. Saxe, Abraham F. Servin, Edward P. 
Towne, Dow Vroman, John C. Van Voast, W. Man- 
— Heusen, George V. S. Williams, Frank D. 

ite. 


There is one quiet place in the city of New York. 
We found it the other day. It isa graveyard — the 
graveyard of old Trinity. One would suppose that 
the New York city dead could not lie still in their 
graves. Probably the modern New Yorkers cannot. 
They should be laid in rolling ground. Stewart 
could not rest easy. But old Trinity is peopled by 
the first villagers and townsfolk, who were not of 
the present bustling kind. We looked down on the 
ancient cemetery from the windows of a lawyer who 
is packed in that busy hive, Trinity Building, and 
Wondered how many Yoricks slept in the mould 
We saw too the one triumph of patriotic 


Monument erected thirty-three years ago in memory 
Vou. 41— No. 26. 





of the prison-ship martyrs of the Revolution, to stay 
the extension of Pine street across Broad way through 
the churchyard. We do not know of any great law- 
yer who is mouldering in this ground, but a few 
squares above one can see the monument in St. 
Paul’s churchyard to Thomas Addis Emmett, a great 
lawyer, a good man and an elevated character. 


The last issue of the Bankside-Shakespeare is 
Othello, in the Players’ Text of 1622 and the folio 
text of 1623, ‘‘with an introduction on the con- 
struction and type of Shakespeare’s verse as seen in 
this play,” by Mr. Thomas R. Price, of Columbia 
College. The text seems to have grown, from the one 
version to the other, about three hundred and fifty 
lines. Mr. Price’s introduction is of the character 
in which we take no interest, from which we derive 
no pleasure, and with which we have no patience. 
It seems to us Shakespeare study run mad. Shakes- 
peare himself would be amazed at and bored by it. 
He knew nothing about scientific versification. He 
simply had an inspired poet’s ear and taste, and 
a divine audacity in variety and ease. What did 
he know or care about syncopated feet, he- or she- 
cesuras, catalectics, anacrusis? Who can believe 
that it was by any scientific design that ‘‘ Desde- 
mona has 20 dactylic feet in 100 verses,” Othello 42, 
and Iago 100? Are dactyls consequently immoral? 
The single fact of value derivable from this tedious 
analysis is that Shakespeare was a lawless barbarian 
in verse-making — that his verses will not scan. 
But it is only in great geniuses like him and Napo- 
leon and Wagner that such disregard of rules is tol- 
erable, and such analysis will no more enable others 
to become Shakespeares than the study of the spec- 
trum analysis will enable men to plant rainbows in 
the heavens. In small poets we demand a mechan- 
ical and soothing rhythm, for that is all that dis- 
tinguishes them from prosers; but to analyze Shakes- 
peare’s verse construction seems to us as foolish and 
out of place as to describe the botanical structure 
of the willow that wept over Napoleon’s island 
grave, or the texture of the flag that covered the 
clay of Lincoln. In the presence and under the 
spell of such greatness, we have no room for such 
trivialities. Far more interesting to us is the 1n- 
formation imparted by Mr. Price from Halliwell- 
Phillips, “that in 1609 one William Bishopp of 
Shoreditch named one of his twin daughters Dezde- 
monye.” This was a tribute on Bishopp’s part worth 
his discovery of any number of female ceesuras in 
the play. 


Our venerable friend, fellow-townsman and 
brother lawyer, Mr. Charles M. Jenkin’, sends us a 
pamphlet, entitled ‘‘ Rensselaerville — Reminis- 
cences and Rhymes.” The ‘‘ville’’ in question is 
out on the Helderberg mountains, about twenty- 
four miles from Albany, and its ‘‘ pop.” is 526. 
The reminiscences and most of the rhymes were 
written for the Rensselaerville Press in 1873, by Mrs. 
Washbon, granddaughter of the earliest inhabitant 
of the village, and the reminiscences are exceed- 
ingly bright, clever and well written. This hamlet 
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was the scene of the anti-rent war in 1840, hardly 
less famous and deadly than that carried on by 
Peter Stuyvesant in the Jerseys, as recorded by 
Diederich Knickerbocker. One of the rhymsters — 
not Mrs. Washbon, as we are given to understand — 
expostulates against the introduction of a ,lawyer 
into that happy place, in apparent answer to an ad- 
vertisement of “ Wanted, a Lawyer for the village 
of Rensselaerville and vicinity,” and puts into metre 
that awful old tale about the disappearance of the 
dead bodies of lawyers, leaving a sulphurous smell. 
And yet Mrs. Washbon records with pride that 
among the natives of the town were Mortimer M. 
Jackson, judge of the Supreme Court of Wisconsin; 
Addison C. Niles, judge of the Supreme Court of 
California; Rufus W. Peckham, judge of the Court 
of Appeals; Malbone Watson, judge of the Su- 
preme Court; James Lamoroux, Robert W. Murphy, 
judges of Albany county; Marcellus Weston, judge 
of Montgomery county; Hiram Gardner, judge of 
Niagara county. Mr. Justice Bradley, of the United 
States Supreme Court, was born in that part of the 
original town set off as Berne. (He used to burn 
charcoal there, we believe.) Judge A. Melvin Os- 
born, of our Supreme Court, was educated and re- 
sided in the town. Counsellor Rufus H. King, of 
Catskill, was born there, and Attorney-General Ly- 
man Tremain was born just over the line in Dur- 
ham. The village boasted, or endured, three law- 
yers in 1848, and there were nine occupants of the 
shoemaker’s bench. This is a list which ought to 
put to shame the metrical jocose pessimist. Other 
celebrated citizens first saw the light in this hamlet, 
prominent among whom are Peter Palmer, the great 
merchant of Chicago, and Sir Walter A. Wood, the 
great inventor and manufacturer of agricultural im- 
plements. Some authorities say that Daniel Shays, 
the arch-rebel, went there to live in 1795. Rens- 
selaerville is a famous place for a small one, and it 
would be well if every locality in our country had a 
historian so painstaking and intelligent as Mrs. 
Washbon. This is the way history ought to be 
written, and every attempt to perpetuate the simple 
annals of such modest places should meet with 
favor. 


The fourth edition of Judge Dillon’s treatise on 
Municipal Corporations is at hand, from the house 
of Little, Brown & Company. This is one of the 
ablest and most famous law books ever written, and 


one of the most useful. It has had absolutely no 
rival, and so long as its gifted author remains to 
edit new editions it can never have any. This edition 
has been substantially rewritten by the author him- 
self. Ever? section has been considered by him 
personally, and personally he has adapted every sec- 
tion to meet the present state of the law, and per- 
sonally he has re-edited the notes. In this process 
the work has grown considerably, for as he mod- 
estly says in the preface, ‘‘The adjudged cases to 
date have been examined one by one, and the re- 
sults thereof are embodied in this edition.” “‘Scarcely 
a single section is without alterations or additions.” 
Judge Dillon takes a just pride in his celebrated work, 





: === 
and has ‘‘sought with diligent and loving care” tp 
make the new edition a faithful representation of 
the law on this vast and very interesting subject, 
Long may he live to enjoy his work, and to receiye 
the grateful acknowledgments of his brethren for a 
debt which few men have evér been able to accu. 
mulate against the profession. As critics, we may 
be permitted to find a little fault, and we shall pe. 
strict it to the title-page. Judge Dillon’s honorary 
titles and ex-official descriptions are of no import- 
ance to the profession nor to him. He has 
bestowed more honor than he can possibly receive, 
and these additions to his simple name are as mean. 
ingless as they would be to the name of Kent or of 
Story or of Bishop. 


“The judges are not working hard.” Such is 
the oracular language of one of our city newspapers, 
displayed in small capitals, in a report of decisions 
handed down by the Court of Appeals. Unless the 
reporter is deep in the confidence of the judges, we 
should diffidently beg leave to differ from him. His 
reason for the assertion, namely, the small number 
of decisions handed down, does not bear him out, 
but rather argues the reverse, for the harder the 
cases the fewer the decisions. Newspaper men are 
frequently too smart. This is one of the instances, 
Such unfounded assertions serve to make law- 
yers laugh, but may well cause the judges to suffer 
unmerited blame from others. These inspired news- 
paper people should remember that Providence has 
not given to the judges the capacity to decide 
causes off-hand which they possess. 


When a man pays a compliment that costs him 
money it really means business. So the Law Libra- 
rian must have been sincere in telegraphing us from 
San Francisco (and prepaying the dispatch) as fol 
lows: ‘‘ Your ‘Shingie’ is superb. Holmes never 
did any thing more brilliant or touching. But are 
we growing old?” To which we now answer: one 
stanza shows signs of age, and we move to amend it 
as follows: 

I tack my old friend on the wall, 
So that infantile grandson of mine 
May not think, if my name he recall, 
That I died without making a sign. 


A friend writes us of these verses: ‘‘ Judge Marvia, 
now eighty-nine years of age, I think he said, and 
the last of the judges who took office under the 
Constitution of 1846, says he has no reason to be- 
lieve the lines surround him, or that the sentiment 
is expressive of his condition; in fact, they don’t 
apply, and won’t fora hundred years.” Judge Mar- 
vin is an athlete who has “ got his second wind,” 
and there is no telling how long he may fight, Long 
may his shingle wave! 


We have had frequent occasion to commend the 
enterprise of the West Publishing Company, and 
now we must call attention to a new example of it. 
In its current advertisement it announces that it 
owns “‘ the entire set of U. 8. Digest from 1754 to 
1887.” This is a proof of hindsight as well as of 
foresight. 
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The legal menagerie season has fairly opened, and 
in Graham v. Payne, Indiana Supreme Court, March 
11, 1890, we find a fresh ram case, which would an- 
swer as @ foot-note to Oakes v. Spaulding. It ap- 

that the plaintiff, a male infant, was walking 
with his father through defendant’s sheep pasture, 
where the ram was kept, and the ram, being vicious, 
singled out the child, and butted him, breaking his 
arm, bruising and crushing his hip, and producing 
inguinal hernia. It did not appear that the child 
was a trespasser, the scienter was shown, and the 
court held that the ram was not properly restrained, 
observing: ‘‘To give to a mischievous or vicious 
animal the freedom of a pasture field, and thereby 
afford him an opportunity to injure and molest 
every person who may have occasion to go into or 
pass through the ficld, is not such confinement as 
the law regards in this class of cases.” There is also 
avery recent ram case in the New York Court of 
Appeals, but it has no special animal interest. 





[To whom it may concern.] 
As the victim of prolonged dissipation 
Will ne'er admit he’s bound to yield his breath, 
The journal brags about its ‘‘ circulation ” 
Most loudly in the article of death. 


—_—4—__—_—__—— 


NOTES OF CASES. 


N Devol v. Dye, Supreme Court of Indiana, April 
12, 1890, deceased had placed $2,000 in gold 
coin in a sack, in a bank vault, marked: ‘‘ $2,000. 
This belongs to P.G. D.” Three days before his 
death, with knowledge of its probability, deceased 
declared that it had always been his purpose to 
give D. $5,000. He then directed the bank cashier, 
to whom he had delivered the keys to his drawer in 
the vault, to place $3,000 more in another sack, to 
be similarly marked, and to place $1,000 in cur- 
Trency in an envelope for another person, to be 
marked with his name. When informed that his 
directions had been fulfilled deceased repiied ap- 
provingly. Held a sufficient delivery of the prop- 
erty to the cashier, as trustee for the donees, to con- 
stitute a valid gift causa mortis. The court said: 
“The concurrence of three things is essential to the 
consummation of a gift causa mortis: (1) The thing 
given must have been of the personal goods of the 
donor; (2) it must have been given while the latter 
was in peril of death, or while he was under the ap- 
prehension of impending dissolution from an exist- 
ing malady; and (3) the possession of the thing 
given must have been actually or constructively de- 
livered to the donee, or to some one for his use, 
with the intention that the title should then vest, 
conditioned upon the death of the donor, leaving 
sufficient assets, in addition, to pay his debts. 8 
Am. & Eng. Cyclop. Law, 1849-1354. A mere un- 
executed purpose, however clearly or forcibly ex- 
Pressed, so long as it rests merely in intention, is 
not effectual. The intention must not only have 
been manifested, but in addition, in order to con- 


_ summate the gift, the donor must have transferred 
the possession of the thing to the donee in person, 





or to some one for his use, under such circum- 
stances as that the person to whom delivery is made 
is thenceforward affected with a trust or duty in the 
donee’s behalf. Smith v. Ferguson, 90 Ind. 229; 
Wilcox v. Matteson, 53 Wis. 23; Gano v. Fisk, 43 
Ohio St. 462; 21 Am. Law Rev. 732; 19 Cent. L. J. 
222; Walsh’s Appeal, 122 Penn. St. 177. No par- 
ticular form of words is necessary to give effect to 
the transaction, if the intention of the donor suffi- 
ciently appears, and the intention to give is either 
accompanied with or followed by acts requisite to 
constitute a valid delivery. Keniston v. Sceva, 54 
N. H. 24; Martin v. Funk, '75 N. Y. 134; Coleman 
v. Parker, 114 Mass. 30; Hatch v. Atkinson, 56 Me. 
824; Clough v. Clough, 117 Mass. 83. The title of 
the donee in gifts causa mortis is of an inchoate 
character until the death of the donor occurs; but 
notwithstanding this, where the nature of the gift 
admits of it, a complete manual transfer of the pos- 
session of the subject should take place, and the 
transaction should be accompanicd by words, signs 
or a writing adequately expressive of the donor’s 
intention. Flood Wills, 8. It is well settled how- 
ever that the delivery need not be made to the 
donee personally, but may be made to another as 
his agent or trustee. A delivery thus made is as 
effectual as though it had been made directly to the 
donee. Milroy v. Lord, 4 De Gex, F. & J. 264. 
* * * Martin v. Funk, supra; Beals v. Crowley; 
59 Cal. 665; Hill v. Stevenson, 63 Me. 364: Minor v. 
Rogers, 40 Conn. 512; Meriwether v. Morrison, 78 
Ky. 572. It has been held that if delivery is made 
to a third person, with instructions to deliver to the 
intended donee at the death of the donor, the latter 
retaining dominion over it meanwhile, the delivery 
is ineffectual, because the third person in such a 
case becomes merely the agent or bailee of the 
donor. If however the delivery is made to a third 
person for the use of the donee, or under such cir- 
cumstances as indicate that the donor relinquishes 
all right to the possession or control of the thing 
given, and intends to vest a present title in the 
donee, the gift will be sustained. Farquharson v. 
Cave, 2 Colly. 356; 15 Law J. Ch. 187; Flood Wills, 
28. Where one, in view of impending dissolution, 
clearly and intelligently manifests an intention to 
make a present gift of personal property to another, ° 
and in consummation of his intention makes such 
delivery to a third person for the use of the intended 
donee as he is then capable of making, considering 
the character and situation of the property, the 
person to whom delivery is thus made will be pre- 
sumed, in the absence of controverting circum- 
stances, to take the property as the trustee of the 
intended donee, and not merely as the agent of the 
donor. Shackelford v. Brown, 89 Mo. 546; Michener 
v. Dale, 23 Penn. St. 59; Sessions v. Moseley, 4 Cush. 
87. Thus it has beensaid: ‘The death-bed delivery 
to a third person for the donee, which takes effect, 
is essentially a delivery, not to any agent of the 
donor, but to a trustee for the donee.’ 2 Schouler 
Pers. Prop., § 176; Bouts v. Hillis, 17 Beav. 121; 
Grymes v. Hone, 49 N. Y. 17; Borneman v. Sidlinger, 
15 Me. 429; Drury v. Smith, 1 P. Wms, 404, 
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* * * The rule requiring delivery, either actual 
or symbolical, must be maintained, but its applica- 
tion is to be militated and applied according to the 
relative importance of the subject of the gift and 
the condition of the donor. The intention of a 
donor in peril of death, when clearly ascertained 
and fairly consummated within the meaning of well- 
established rules, is not to be thwarted by a narrow 
and illiberal construction of what may have been 
intended for and deemed by him a sufficient deliv- 
ery. The rule which requires delivery of the sub- 
ject of the gift is not to be enforced arbitrarily. 
Stephenson v. King, 81 Ky.425. * * * Without 
pausing to review the authorities, it is sufficient to 
say that where property is delivered to a third per- 
son, for the use of another, as a gift causa mortis, 
and its delivery is accompanied by a written decla- 
ration, clearly indicating that it is delivered for the 
use or upon a trust for an intended donee, or where 
a death-bed delivery is made in the presence of 
witnesses who are disinterested and called for the 
purpose, the intention of the donor should not be 
permitted to fail by a narrow and illiberal con- 
struction, in case a delivery corresponding with the 
condition of the donor and the situation of the 
property was actually made. ZHilis v. Secor, 31 Mich. 
185; Williams v. Guile (N. Y.), 22 N. E. Rep. 1071; 
2 Schouler Pers. Prop., § 179.” 


In Oviatt v. Dakota Cent. Ry. Co., Supreme Court 
of Minnesota, May 19, 1890, it was held that a rail- 
road company is not guilty of negligence in not 
having a bell-rope on a mixed train operated as a 
way freight and passenger accommodation com- 
bined. The court said that the evidence was that 
it ‘‘was impracticable, for the following reasons: 
First, every time a car is taken in or set out, or a 
switch made, at an intermediate station, the rope 
would have to be divided and carried back, and 
afterward coupled on again; second, that in windy 
weather it would blow all over the top of the cars, 
to the inconvenience and danger of the brakemen; 
third, that with the varying length of the train, as 
cars were taken in or set out, the rope would have 
to be lengthened or shortened; fourth, that the 
greater the length of the train the greater the slack 
in the rope, and the greater the friction by its con- 
tact with the cars, foot-board, etc., and hence that 
it is almost impossible to pull a rope over ten car- 
lengths. * * * Carriers of passengers are of 
course bound to use the best precautions in known 
practical use to secure the safety of their passengers, 
or as the rule is sometimes stated, they are held to 
the highest possible care. This rule applies when 
they carry passengers on mixed or freight trains, as 
well as when they carry them on regular passenger 
trains. But this does not mean that they are re- 
quired to use every possible preventive of danger 
which the highest scientific skill might have sug- 
gested, nor all the care and diligence which the hu- 
man mind can conceive, nor such as would render 
the transportation free from all peril. It would not, 
for instance, in the present state of railroading, re- 
quire the use of iron or stone cross-ties, because less 
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liable to decay than wood. Neither does it require 
that when they carry passengers on mixed or frej 
trains they should adopt all the appliances to insure 
safety which they use on exclusively passenger 
trains; for when a passenger takes passage on such 
trains he assumes all the risks reasonably and neces. 
sarily incident to being carried by the method 
which he voluntarily chooses. What the law does 
require is every thing necessary to the security of 
passengers consistent with the business of the car. 
rier and the means of conveyance employed — the 
highest degree of care consistent with the practical 
operation of such trains. While it is easy to thus 
lay down a general rule as to the measure of the 
carrier’s duty, it is true, as the trial judge remarked, 
that it is not always easy to determine whether it i 
a question of law for the court or of fact for the 
jury to decide whether in a given case the doing or 
omitting to do a thing is negligence. It is also true 
that when the standard of duty is not fixed, but is 
variable or depends upon a variety of circumstances, 
the question of negligence is ordinarily one for the 
jury; and the fact that all the evidence is on one 
side does not necessarily warrant the court in taking 
the question from the jury. It may be of such a 
character, notwithstanding that it is not directly 
contradicted, that it would be the province of the 
jury to weigh it, and draw their own conclusions, 
But the jury have no right arbitrarily to reject evi- 
dence, nor to find a verdict against the entire weight 
of it. Nor is it true that in every case where the 
standard of duty is not definitely fixed, but de 
pends on circumstances, the question of negligence 
is one for the jury, regardless of the state of the 
evidence. Our own decisions abound in cases of 
that kind, where we have held, as a matter of law, 
that the evidence established, or failed to establish, 
negligence. It is also to be remembered that the 
burden of proof is on the plaintiff. If he claims to 
hold the company liable for failing to provide 4 
bell-rope, it is not enough for him to prove that 
none was furnished. The law requires of him prima 
facie proof that the omission to do so was negli- 
gence. It is not like the case of a broken rail or 
axle, when the fact of the accident might constitute 
presumptive evidence of negligence. It is to be fur- 
ther noticed that this matter of failure to provide 4 
bell-rope is in itself a separate, complete and inde- 
pendent charge of negligence. Consequently a fair 
test whether the evidence on that point made acase 
for the jury is, would it have supported a verdictin 
favor of the plaintiff had this been the only neglt- 
gence charged against the defendant?” 


In Forbes v. Willamette Falls Electric Co, Su- 
preme Court of Oregon, March 31, 1890, it was held 
that poles set in the ground, connected together by 
wire in the usual way for the transmission of 
electricity for the purpose of light and power, const 
tute a “structure,” and a lien attaches for labor per- 
formed on such structure under employment by the 
contractor. The court said: ‘‘ The principal ques 
tion litigated on this appeal is whether or not this 
statute gives a lien for labor against the property de- 
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scribed in the complaint; in other words, do these 
jes planted in the ground, connected together 
with wires and insulators, constitute a structure 
within the true intent and meaning of this statute? 
In answering this question but little aid can be had 
from the decisions of other States, for the reason 
that no general principle of law is involved, and 
such decisions have generally turned upon the spe- 
cial or peculiar phraseology of the particular stat- 
ute. Without attempting to indulge in any refined 
distinctions or definitions, and having in view the 
object and purpose of the enactment in question, I 
think it may properly be held that the poles, wires, 
insulators, etc., mentioned in the complaint, consti- 
tute a structure within the meaning of the statute, 
and that the same is subject to a lien for labor per- 
formed thereon. In reaching this conclusion we do 
not find it necessary to go as far as the court did in 
Helm v. Chapman, 66 Cal. 291, where it was held 
that a mine or pit sunk within a mining claim was a 
structure, within the meaning of the statute giving 
alien on a building, improvement or structure.” 


——_—___—_—_ 


DAMAGES FOR MENTAL SUFFERING OC- 
CASIONED BY THE NEGLIGENCE OF A 
TELEGRAPH COMPANY. 

[The following article is sent to us with the fol- 
lowing letter. We regret the injunction against pub- 
lishing the author’s name.— Eb. | 

RAueErIGH, N. C., April 15, 1890. 

“Tinclose the following short discussion of a sub- 
ject which seems to have some vitality yet. It is 
written by a man who, during a confinement now ex- 
tending well into the fifth year, has had access to no 


‘other Jaw book than your excellent journal. This ex- 


plains the dearth of authority in thearticle. [ send it 
you as an illustration of the value of your journal, 
which has enabled this young man, while it relieved 
the tedium of many suffering hours, to keep nearly 
abreast with the course of decision in our courts. It 
is for you to make such use as you please of it. Of 
course if you think it worthy of publication ‘you will 
oblige by doing so without the name of its author.” 


Old, but vigorous and sturdy, dignified and upright, 
the common law, unmindful of gospel warning, has 
sewed many new legislative or judicial woven patches 
on his old garment, and now is trying to bring his rai- 
ment to the fashion of the times. There is aserious at- 
tempt to sew on another patch; let us see if we can 
help along this tailoring. 

The great function of the law is to remedy wrong. 
To this end it supplies a suitor with compensation 
for an injury inflicted upon him. It is the distinguish- 
ing mark of the common law, that it considers pecu- 
niary compensation a balm for all legal wounds. This 
is called damages. They are either compensatory or 
punitory. In the first class damages are meted to fit 
the amount of wrong done the suitor. The second 
class go beyond compensation, and punish the wrong- 
doer. The first class of damages are allowed in actions 
ex contractu, or ex delicto where the tort is not active or 
malicious; the second, in one instance ex contractu, 
breach of promise of marriage, in all others ex delicio, 
based on a malicious tort. The former, in which is es- 
timated the amount of damage, enters also as an ele- 
Mentin the formulation of rules by which they are 
estimated. The jury though having in many instances 





considerable, scarcely limited discretion, are here sub- 
jected to certain rules which prevent practical injus- 
tice, and guide to a certain conclusion. Damages then 
are allowed only fora wrong which can be compensated 
in dollars and cents, and can be estimated by a certain 
and invariable rule. So the general rule is then that 
an injury causing only mental suffering, is damnum 
absque injuria, it being beyond the power of any phys- 
ical law to measure such an intangible wrong. Lynch 
v. Knight, 9 H. L. Cas. 577; Wyman v. Leavit, 71 Me. 
227; Victoria Coms. v. Coulten, 37 Alb. L. J. 447. In 
actions ex delicto however where the tort is malicious, 
the jury, under the oversight of the court, has almost 
unlimited discretion in the estimation of damages asa 
measure of punishment to the wrong-doer. Mental 
suffering alone cannot be the foundation of an action, 
but where it is the accompaniment of physical injury, 
an immediate result of the wrongful act, and itself 
but a mere record of the physical pain, or reflection of 
the bodily pain, or physical injury upon the sensitive 
mind, then the jury in compensating for the physical 
injury may compensate also for the accompanying 
mental suffering. Of course the same rule applies in 
both classes of damages, punitory and compensatory. 

In cases where the injury only occasioned meutal 
suffering, the practical difficulties to a just estimate of 
damages are the difficulty of its proof, the ease with 
which it is feigned, and its dependence upon the acci- 
dent of temperament and health; so, as the law makes 
general rules, it cannot formulate an invariable rule for 
such cases. Perhaps the damages allowed in a statu- 
tory action for the death of a relative, occasioned by 
the negligence of defendant, best illustrate the un- 
willingness of the law to allow damages for mental 
suffering. It allows damages only to the extent that 
the life is of pecuniary value to plaintiff. It allows 
nothing for the natural grief and ‘consequent mental 
suffering from the loss of a near relative. Railroad Co. 
v. Stephens, 9 Heisk. 12; Blake v. Railroad Co., 18 Q. 
B. Div. 93. Such was the law when telegraphy was 
invented. I will take the facts in the case of Railroud 
Co. v. Levy, 59 Tex. 542, as the basis of the discussion. 
A son sent a message to a father, announcing the death 
of his (the son’s) wife and child. The company had 
notice of the contents of the telegram. The message 
wus negligently delayed in its transmission, and was 
not delivered until it was too late for the father to at- 
tend the fuveral. The son sued the company in an ac- 
tion for tort, claiming damages in addition to the fees 
paid, for his mental suffering on account of the ab- 
sence of his father iu hisgrief. The court said: ‘‘ Upon 
the whole case as made by the petition and evidence, 
we are of opinion that the appellee was entitled to re- 
cover whatever damages the proof may justify, over 
und above such sum as he paid for the transmission of 
the message, and this in the way of exemplary dam- 
ages, if the negligence of the appellants in failing to 
deliver the message was willful and gross.”’ Thus put- 
ting the case on all fours, as Judge Pearson used to 
say, with those cases where the tort is so active as to 
amount to a public wrong, which was to be redressed 
by the jury in its verdict, as well as the smaller private 
wrong. Even this ruling was afterward broadened in 
Railroad Co. v. Wilson or Miller, 69 Tex. 679, where it 
was held that the right to recover would not depend 
upon the degree of negligence causing it. These cases 
and those like it, which allow such damages, when the 
action is ex delicto, on the ground that the loss of the 
fees opens the doors of the court, and the plaintiff be- 
ing in may be compensated by pecuniary damages for 
the mental suffering, which is the most difficult of all 
others to estimate, the easiest feigned, the most de- 
pendent upon the accident of temperament and cir- 
cumstance, are, it seems to me, entire departures from 
precedent and the principle which underlies the de- 
cided cases, I know no case where damages for mental 
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suffering are allowed solely because the plaintiff has a 
standing in court. They are allowed because of their 
intimate connection with the physical injury, because 
the physical injury cannot be separated from the men- 
tal suffering, so that damages from the former alone 
would adequately or justly compensate the person in- 
jured. The mental suffering is wrapped up with the 
physical. Here there is no connection between the 
tangible wrong, the loss of the fee, and the larger men- 
tal suffering. Here they are as distinct as two raisins 
on a bunch; in the precedents they are, like the same 
raisins in a plum pudding, part of one whole. The 
plum pudding illustration is scarcely sufficiently 
strong to show the dependence of the mental suffering 
in other cases upon the physical injury. The case of 
Victoria R. Coms. vy. Coulten, supra, illustrates this 
part of the discussion. In that case the railroad com- 
pany was negligent, causing fright resulting in dam- 
age to plaintiff, but no physical injury. The court, in 
the absence of physical injury could find no remedy 
for the plaintiff in all the books. See Lehman v. Rail- 
road Co., 37 Alb. L. J. 285. The necessity for a judi- 
cial device, the loss of service in actions for seduction, 
shows also the dependence of the mental suffering 
upon the tangible injury. Itis true that it is some- 
times said that the loss of service in these cases per- 
mits the plaintiff to enter court; but after he enters, 
he recovers only that dumage which is incident to the 
tangible wrong, including damage for mental suffering. 
Here too the damage is exemplary or punitory. It is 
scarcely possible to imagine a case where the negli- 
gence of these companies could amount to a malicious 
tort. Punitory damage is allowed only where the tort 
is active aud malicious. There is another point of 
view in which to view this case, which it seems to me 
shows that the conclusion of the court was wrong. The 
contract made by the company, and for which it re- 
ceived payment in advauce, was to deliver the mes- 
sage correctly and without delay. It failed, through 
its own negligence, to fulfill its part of the contract. 
Can it be said then the plaintiff's loss of money paid 
for the transmission of the message, was in any sense 
the consequence of their negligence? If [ hire A. to 
take my horse to another town and pay him in ad- 
vance for the service, and he negligently fails, with no 
loss to me, except the money I have paid for the ser- 
vice, can I bring an action on the case for negligence, 
laying my damages only for the loss of the money I 
paid him voluntarily? It seems to me that it is plain 
that my only remedy is an action for breach of con- 
tract. In both instances the contractee fails to receive 
the fruit of his contract, the contractor not doing his 
part. The failure of fruit to the coutract is the con- 
sequence of the negligence, not the failure of consid- 
eration. The title of plaintiff to the fees paid is 
founded on this total fuilure of consideration. 
I apprehend that it makes no difference, where 
time was of the essence of the contract, with 
the knowledge of the company, whether there was a 
simple delay or a total failure in the delivery of the 
message. In either case there would be a failure of 
consideration, aud we need not and cannot look behind 
such failure for its cause, because whether it was a 
fault or misfortune, negligence or the act of God, or 
the public enemy is immaterial. This, it seems to me, 
is not analogous to the cases where a tangible loss has 
been incurred on account of the negligence of the com- 
pany. There the fruit of the contract is lost, and such 
damages may be recovered in an action on the con- 
tract or on the tort, as the parties contemplated would 
ensue from the breach of the contract or the wrongful 
act. It seems to me that there is a very marked dis- 
tinction between an action for money paid in advance 
as the consideration of the contract, and an action for 
damages for the contractor's negligent performance 
of his part of the contract. If this is too narrow a view 
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of the matter however, and it is right to say that the 
failure of plaintiff to receive a quid pro quo was a proxi- 
mate consequence of the negligence, and so is an ele 
ment of substantial damages in an action on such tort, 
still the allowance of compeusation for mental suffer. 
ing in connection with the recovery of such fees, 
seems unsustained by precedent, and contrary to the 
principle which underlies the case. An action for ge. 
duction seems the only action which gives color to 
the idea that when the plaintiff has a standing in 
court, it will, from the necessity of the case, allow 
compensation for the larger mental suffering which 
flows from the wrong. There can be no reasonable 
claim that such suffering is incident to the tangible 
loss of the fees in this case. The Texas court to sug. 
tain itself must hold broadly that when once there isa 
tangible loss or physica’ injury, the plaintiff may re 
cover damages uot only for the mental suffering 
wrapped up with or incident to the tangible loss or 
injury, but all that flows from the wrongful act itself. 
I cannot reconcile this view with the decisions in 
statutory actions for damages for the killing of a rela. 
tive. But there is another side to the question. These 
companies are public agencies, whose busitiess is the 
transmission of intelligence, in which the feelings and 
affections of human nature have so large an interest. 
Iu the conduct of their business the public has an in- 
terest,and over such conduct exercises acontrol. It may 
be well then to examine the principles of the common 
law with a view to the discovery of one which will make 
them liable to respond in damages for the mental saf- 
fering they occasion by negligence in the performance 
of their contract, and in their public duty in the trans- 
niission of messages which they have notice will cause 
such suffering if not delivered in due time. The prin- 
ciple as formulated by Mr. Sutherland (1 Suth. Dam. 
157, 158), throws some light on the discussion. “‘ Whena 
coutract is made to secure exemption from a _particu- 
lar inconvenience or annoyauce, or to confer a particu- 
lar enjoyment, the breach so far as it disappoints in 
respect to that purpose, may give aright to damages 
appropriate to the objects of the contract.” In other 
words, when one enters into a contract, the perform- 
ance of which will confer a special enjoyment, or pre- 
vent certain suffering, though the eujoyment or suf- 
fering is entirely mental, upon the breach he will be 
held to compensate the contractees for the suffering 
undergone or the enjoyment lost in consequence 
of such breach. In this case there was a breach of cou- 
tract as well as negligence on the part of the company. 
I think it will be fair to state the contract thus: the 
company kuew the contents of the telegram; it may 
therefore be taken to have contracted to do all on its 
part which was necessary to be done to bring the father 
to his son. It must be taken to have contracted with 
a view to the usual consequences which flow from & 
breach of such contract. One of these consequences 
was the distress of the son at the absence of his father. 
It failed to perform its contract. This seems to bring 
the case within the principle as formulated by Mr. 
Sutherland. It is true that the company did not con- 
tract to convey the father to the son, but it did con- 
tract to do a necessary one of a series of acts that lead 
to that result. In the absence of its performance, the 
particular enjoyment could not be conferred. Why 
cannot it be held liable to compensate the sender for 
the suffering which was in plain view of a preach of 
the contract? The action for breach of contract of 
marriage, which is only unique in allowing punitory 
damages for a breach of contract, seems somewhat 
analogous. There compensation is allowed for the 
suffering of mind and heart, which is the natural and 
usual consequence of a breach in such cases. It is so 
seldom that there is a tangible loss in these cases, that 
the evidence in nearly every oue of them is confined to 








proof of contract, breach and the size of defendant's 
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with the minor side inducements to a large or 


small verdict, which accompany these issues. The 
cases which allow the measure of value of an article 
gold to be regulated by public taste, illustrate the fact 
that hard as the law is, it sometimes takes account of 
sentiment and feeling. For instance, in Turner v. 
Mason, 35 Alb. L. J. 463, an artist brought an action 
for the value of a portrait he had painted for defend- 
ant, and the court held that the measure of its value 
was the estimate the public put upon theartist’s work, 
not simply the value of his time and labor. This how- 
ever is an estimate of value and not of damage, but it 
goes to show that the law can and does take account 
of taste, feeling and sentiment. The case stands thus 
then: a wrong done by the company, which occasions 
mental suffering, with no adequate remedy, unless it 
be held, when contracting to convey the message to 
the father with knowledge of its purport, to have con- 
tracted with a view to prevent this mental suffering. 
If such is the construction of its contract, it seems that 
no violence is done to reason or authority in holding 
it to accountability for the mental suffering which the 
breach of its contract has occasioned. The rule in 
Texas is that when there is a loss of fees and only 
then the plaintiff can, in an action ex delicto for dam- 
ages, recover, besides the fees, damages for mental suf- 
fering; but only when the company had notice of the 
purport of the message. Telegraph Co. v. Brown, 39 
Alb. L. J. 393. In West v. Telegraph Co., 38 id. 263, in 
Kansas, the court held, that in an action against a tele- 
graph company, for failing to deliver a message an- 
nouncing a death, damages cannot be recovered 
by the plaintiff solely fur the mental anguish occa- 
sioned by the non-delivery of the message, saying: 
“When mental suffering is an element of physical pain 
or is the natural and proximate result of the physical 
injury, then damages for it may be recovered.” 
Citing City of Salina v. Prosper, 27 Kans. 544. In 
Wadsworth v. Telegraph Co., 38 Alb, L. J. 87, the court 
held that mental suffering was an element of damage, 
in a case where the message announcing the dangerous 
illness of a brother was negligently delayed, but deliv- 
ered to a sister who accepted it and paid the fees, and 
on her arrival at the place of her brother’s residence 
found him dead, there being sufficient time, had the 
message been delivered promptly, for her to have 
reached him before his death. It seems to me that 
this case is unsound if one is to be guided by precedent. 
Taking the broadest view, that of the Texas court, ad- 
mitting mental suffering as an element of damage, in 
an action for negligence, where the plaintiff has a 
standing in court for loss of fees paid, the case 
cannot be sustained upon it. The cause of action for 
the fees paid here is entirely separate and distinct 
from that for the negligence of the ‘company. These 
companies in this country owe duties to the’ public as 
Well as to the person who employs them to transmit a 
Message. When a telegram is presented to a citizen, 
which comes from a distance, addressed to him, and 
for which he is called upon to pay fees, there is an im- 
Plied warranty that the telegram is bona fide, not in 
the sense that the company vouches for the identity of 
the person sending it, but that it was sent from the 
Place it purports to come, and that the copy as deliv- 
ered is a true transcript of the message as received by 
it, and that there has been no unreasonable delay in 
its transmission. Where one comes claiming to have 
done an act, the duty todo which was imposed upon 
him by law, for the benefit of another, and for which 
the law allows him to demand compensation from the 
Person interested in advance of the knowledge of the 
character of the performance of the act, and the person 
“oes compensate him, it is a principle of natural jus- 
tice, that there is an implied warranty that the person 
Paid has done all with reference to the subject-matter 
Which the law requires of him, and that there has been 





no default or negligence on his part. In this instance 
however, the reception and paymeut for a telegram 
sent collect, the warranty only goes to the exemption 
of the receiver of the telegram from loss occasioned 
by its reception or action on it when action concurring 
with the prior negligence of the company occasions 
loss. A telegram issent collect and negligently altered 
in its transmission, yet requiring immediate action, 
and the receiver without notice of the alteration acts 
to his loss. Here the cause of action may be based on 
the tort negligence, or on the implied contract. The re- 
sult would be the same if there was negligent delay, the 
plaintiff being free from fault. In this caseif the cause 
of action is founded on the tort negligence, the loss of 
the fees can in no sense be considered oue of the neces- 
sary or usual consequences of such negligence. The 
sister accepts and pays for the telegram after the fact 
of negligence. The negligent act has been done, and 
she pays the fees voluntarily, relying upon the implied 
warranty that the company has omitted nothing to 
give the message the value it should have. In one 
sense it may be said that her act of acceptance stands 
between the precedent negligence and the payment of 
the fees. If however this is wrong, and the loss of the 
value of the fees is a result of which the precedent 
negligence is the proximate cause, then the case would 
stand obnoxious to the objections I have above stated 
against the doctrine of the Texas cases. If her cause 
of action is on the implied warranty, it would fail on 
further claim for damage than the fees paid, because 
the implied warranty only extends to exemption from 
loss or injury resulting from action on the delayed 
message. It would not extend to the mental suffering 
for this was in no sense the copsequence of the accept- 
ance of or action on the delayed telegram, but wholly 
of the company’s negligence. So the case would have 
no analogy to those where the company contracts with 
the sender to confer a special enjoyment. In any point 
of view it seems that the conclusion of the court in 
Wadsworth vy. Telegraph Co., supra, is unsound. The 
notion that a cause of action can arise from mental suf- 
fering alone is expressly repudiated in Texas. Savelle’s 
Case, 55 Tex. 303, and it seems from Wadsworth v. 
Telegraph Co.,in Tennessee. So I conclude that there 
is no principle of law which allows damage for mental 
suffering, in these cases, except where the company, 
with full knowledge of the purport of the telegram, 
contracts to trausmit intelligence, and wantonly or 
negligently fails, or delays to do so, whereby mental 
suffering is occasioned to the person with whom it 
contracts, and here solely because it may be taken to 
have contracted with a view tothe prevention of this 
very suffering and so contemplated a response in dam- 
ages in case of breach on its part. This is as farasany 
principle regulating the allowance of such damage ex- 
tends, sofaraslaminformed. Even this is not en- 
tirely satisfactory. It may be wiser to exercise the 
“constructive energy ” of the common law and allow 
a cause of action to be based on meutal suffering, oc- 
casioned by the negligence of these companies, in all 
instances. Such allowance cannot however be based 
upon precedent or analogy. An almost overwhelming 
objection to the ‘‘ mental suffering’’ doctrine of the 
Texas and Tennessee courts, lies, it seems to me, in 
the large discretion it places in the hands of juries, 
who without the guide of general rules have to make 
their verdicts from the circumstances in the midst of 
exciting prejudices. As an instance of the metaphys- 
ical difficulties into which such courts drop under this 
doctrine, see Telegraph Co. v. Cooper, 38 Alb. L. J. 
486, in Texas. To which conclusion a jury, charged in 
accordance with their decision, would come, let those 
who are familiar with the average juror consider. I 
confess IT have no sympathy with those who measure 
their family afflictions by dollars and cents, and air 
their sufferings before courts and juries for pecuniary 
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advantage. To me there seems something of wiser 
policy in keeping these speculating virtues out of the 
courts. They come in all the paraphernalia of woe, to 
excite sympathy and drop tears from their eyes, that 
they may be transmuted into gold by the alchemy of 
the jury box. It seems wiser to me to make the com- 
panies responsible to the State for such neglects; 
either in the way of penalties to he recovered by the 
party injured or by indictment, and release them from 
private responsibility which has to be worked out 
upon dubious principles, leaving unaffected the right 
to recover for substantial damage. Under this plan, 
plain and certain rules would guide a jury to correct 
conclusions; under the “ mental suffering” doctrine, 
sympathy with the litigants and the desire to mulct a 
corporation often lead to practical injustice. 
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MARRIAGE—LOSS OF HUSBAND'S SOCIETY 
AND SUPPORT—ACTION. 


WISCONSIN SUPREME COURT, APRIL 8, 1890. 


DuFFies v. DUFFIES. 


One who entices away a husband is not liable in damages to 
the wife for the loss of his society and support, either by 
common law or statute, in Michigan. 


ue from Superior Court, Milwaukee county. 


Zan Dyck & Van Dyck, for appellant. 
Williams, Friend & Bright, for respondent. 


Orton, J. This action is brought by the plaintiff, 
as the wife of one Frank W. Duffies, against the de- 
fendant, the mother of said Frank, to recover dam- 
ages by reason of the defendant having wrongfully in- 
duced, persuaded and caused the said Frank W. Duf- 
fies to refuse further to live and cohabit with the 
plaintiff, and to support and maintain her, and to sup- 
port and maintain their child, and maliciously en- 
ticed him away from her, intending thereby to deprive 
her of his society and support, maintenance, aid and 
assistance. The action was tried, and the plaintiff re- 
covered by the verdict of the jury, $2,000, of which the 
plaintiff remitted $1,000, and judgment was rendered 
for the residue thereof. Errors are assigned for ad- 
mitting irrelevant testimony, refusing to submit cer- 
tain questions to the jury, to give certain instructions 
and for denying motion for nonsuit and for a new 
trial, but they will not be considered any further than 
some of them may involve the question whether the 
action itself will lie. The learned counsel of the ap- 
pellant, before the trial was commenced, objected to 
the introduction of any evidence under the complaint 
on the ground that it stated no cause of action, which 
objection was overruled. On this demurrer, ore tenus, 
the learned counsel contended that this action would 
not lie at common law, and that there is no statute al- 
lowing it. From the examination of the authorities 
we have been able to make, and considering the rea- 
son thereof, we have concluded that such contention 
is correct, and that the action cannot be main- 
tained. 

The learned counsel of the respondent contends that 
the action lies (1) at the common law; and (2) by the 
terms and liberal interpretation of our statutes; and 
(3) by analogy to similar cases. The learned counsel 
does not contend that any such action was ever main- 
tained at the common law, but that by the principles 
of the common law, and in analogy to similar actions 
at the common law, the right of action existed, and 
was not maintainable, only on account of the wife’s 
disability to bring the action. But the wife was not 











only unable to bring the action to recover 

for the loss of her husband’s society, but the dam. 
ages themselves were the property of the h 

the same as in case of personal injury, or for dg. 
amation, even before marriage. Gibson v. Gibson, 43 
Wis. 23; Barnes v. Martin, 15 id. 240. How can she be 
said to have had a right of action to recover 

which she could neither own norenjoy. More p; 

the right of action was in the husband, in the interes, 
or on account of his wife. The common law could not 
recognize a right of action in the wife to sue for the 
loss of her husband's society, without involving the 
absurdity that the husband might also sue for such g 
cause. The wife having no right of property, at com- 
mon law, in any damages recovered on her account, 
for any cause, neither could she have any right of ao. 
tion to recover them. This may have been grossly 
wrong, but such was the theory of the common law, 
and to make it consistent, the wife had no such right 
of action. The wife was not only inferior to the hus- 
band, but she had no personal identity separate from 
her husband. It is not proper to say that the common 
law was inconsistent in denying to the wife the right 
to bring such an action, and at the same time allowing 
the husband to sue for the loss of the society of his 
wife. Her disability in this respect was consistent 
with all of her other disabilities. 

When the learned counsel cites the case of Wins- 
more v. Greenbank, Willes, 581, decided in the nine- 
teenth year of George the Third, in which the husband 
sued for enticing away his wife, per quod amisit the 
comfort and society of his wife, as furnishing the same 
reason for the wife bringing such an action, he ignores 
all these common-law disabilities of the wife, which 
are consistent with each other. Chief Justice Willes 
admitted that there was no precedent for such an ac- 
tion, but as the action on the case had been invented 
for similar cases, he claimed that this was only another 
case with new facts, and as there were “ injury and 
damage,’’ and the violation of a right, and the action 
ought to lie, it would lie within the reason of other 
cases. And so the learned counsel argues from Philip 
v. Squire, Peake, 82, in the thirty-first year of George 
the Third, in which Lord Kenyon held that the action 
by the husband was not for the loss of the services of 
the wife, but of her society. 

In Pasley v. Freeman, 3 T. R. 51, the action was 
for making a false affirmation with intent to defraud. 
Lord Kenyon held that the action would lie, although 
& new case, because there was damnum cum injuria. 
In Ashby v. White, 2 Ld. Raym. 938, decided in 1701, 
the action was against an officer for refusing to receive 
the plaintiff's vote. It was a case of prima impres- 
sionis, but Chief Justice Holt, against the other judges, 
held that the action would lie at common law, on the 
ground that where there is a wrong there should be 4 
remedy. In Chapman v. Pickersgill, 2 Wils. 145, the 
action was for falsely and maliciously suing outa bank- 
rupt commission, and it was held that the action 
would lie at common law on the same ground. In 
Lumley v. Gye, 2 El. & Bl. 216, the action was for en- 
ticing away a singer employed to sing ina theater, and 
in Bowen v. Hall, 6 Q. B. Div. 333, for enticing away 4 
common laborer employed by the plaintiff. These are 
all new cases predicated upon the same general prin- 
ciples of the common law. The argument is, if these 
actions can be sustained, and the action of the hus 
band for the loss of his wife’s consortium, why may not 
an action by or on behalf of the wife, for the loss of 
her husband’s society, support and protection be main- 
tained on the same principles? The reason is obvious, 
and suggested above. The wife had no property in the 
consortium of her husband that is lost, nor any right to 
it that has been violated at common law. If the same 
able judges who were free to invent actions. and to 
sustain new cases in an old action, aud were quick to 
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gee the justice and humanity of all cases, could have 
found a right of action of the wife in such a case, we 
may believe that old forms and fictions would not 
have stood in the way. Her relative position and con- 
ditions as a wife at common law precluded the recog- 
nition of any such right of action. Under the civil law 
‘the husband and wife were distinct persons. The wife 
“had a separate estate, the right to contract debts, and 
to bring actions for injuries. Her position was so 
nearly equal to that of her husband that her right to 
his society was recognized, and she had a remedy for 
jts loss. But that remedy was confined to the ecclesi- 
astical courts, and consisted:only in having her hus- 
‘and returned to her. 1 Bl. Com. 442. The wife had 
aright of action for defamation, by the civil law, but 
it was denied her in the common-law courts, because 
she would then have two actions or a double remedy. 
Palmer v. Thorpe, 4 Coke, 19; Byron v. Emes, 12 Mod. 
106; 2Salk. 694. Another reason was that an action 
for defamation would not lie without special damages, 
aud the wife could have no special damages. In look- 
ing into the books of the common law, we can find no 
‘uch action or right of action of the wife, and they are 
oth denied on principle as well as want of precedent. 
In the genial light of modern times, the true situation 
and position of the wife in the marriage relation are 
seen more clearly than formerly, and the place as- 
‘signed her by the law and by common consent is much 
‘higher and more suitable to her intrinsic character, 
ability and worth. She is placed on a nearer equality 
with her husband in her rights of person, property and 
character. Under the just and genial laws of murried 
womeu, she has resumed her position of a feme sole, as 
nearly as is compatible with natural law. It is not 
therefore surprising that so great and gallant, learned 
‘and humane a judge and chancellor as Lord Campbell 
should bold in Lynch v. Knight, 9 H. L. Cas. 577, that 
the wife had the same right to the consortium of her 
‘husband that he had to hers, and might allege special 
damage for ite loss, caused by defamation of her char- 
acter. Tbe lord chancellor said that it was a case of 
first impressions, and rested his opinion upon the 
great changes that had taken place in the position and 
relations of the wife under modern legislation. The 
opinion is by no means positive, and placed the right 
on the condition that it might be shown that the 
wife’s “loss and injury’ concurred. But the opinion 
is obiter in that case, and off-hand, and can hardly be 
accepted as authority. But the remedy of the wife 
was of no use or benefit to ber, for she had to join her 
husband in the suit, and the damages recovered be- 
longed exclusively to him. The plaintiff obtained judg- 
ment in Queen’s Bench in Ireland. It was affirmed in 
Exchequer by a divided court, and reversed in the 
House of Lords, but on another question. It is how- 
ever a decision that no such case has ever been sus- 
tained at common law. 

In Westlake v. Westlake, 34 Ohio St. 621, it was held 
that the action would not lie at common law, and it 
was only allowed in Ohio by the statute that ‘gave the 
wife a right of action for all violations of or injury to 
‘the wife’s “ personal rights.”” Judge Cooley said he 
could see “no reason why such an action might not 
exist, when the statute allowed her to sue for personal 
wrongs.” Cooiey Torts, 228. ‘* Personal rights’’ are 
not rights of person. The latter are physical, and the 
former are relative and general, and embrace all the 
rights any person may have, and all the wrongs he 
may suffer. The court held correctly that the right to 
the society of her husband was a personal right, under 
the statute. It was so held also in Clark v. Harlan, 1 
Cin. R. 418. It is said in the opinion that the wife had 
ho such right at common law as a personal right, and 
therefore she could not sue, but she may by force of 
the statute. But it was held in Mulford v. Clewell, 21 

» Obio St. 191, that under the statute that allowed the 








wife to sue for “injury to her property or person,’’ she 
could not bring this action for the consortium of her 
husband, nor at common law. Inu many cases, as in 
Ashby v. White, supra, it has been held that the action 
might be brought, because there should be *‘ no 
wrong without a remedy,’’ as Chief Justice Holt said 
in that case. But we must not forget that to entice 
away ber husband was no wrong to the wife, and she 
had no right to his society, and the damages, if any, 
belonged to him at common law. In Van Arnam v. 
Ayers, 67 Barb. 544, it was held that the action would 
not lie at common law, vor under the statute, * for 
injury to her person and character,”’ or her separate 
property. In Jaynes v. Jaynes, 35 Hun, 40, it was held 
that the action would lie under the statute of “ civil 
procedure,” but not atcommon law. In Breiman v. 
Paasch, 7 Abb. N. C. 249, it was held that the action 
would lie, if not under the statute, under the authority 
of Lynch v. Knight, supra, since the wife’s disability 
to sue alone had been removed. In Buker v. Baker, 16 
Abb. N. C. 293, the right is predicated upon the wife’s 
sepurate property, and the right to sue for injury to 
her person and character. In Logan v. Jogan, 77 Ind. 
559, the action by the wife was for defamation, and she 
counted per quod for loss of the society of her husband. 
It was held that she might bring the action under the 
statute of *‘ injury to her person or character,’ but it 
could not be extended for loss of the society of her 
husband. In Calloway v. Laydon, 47 Iowa, 456, an ac- 
tion under the liquor law like ours in chapter 127, Laws 
of 1872, in which the wife might recover ‘forinjury to 
her person, property or means of support, and for all 
damages sustained, and for exemplary damages,”’ it 
was held that she could not recover for the loss of ber 
hushand’s society. And soin Freese v. Tripp, 70 Ill. 
503, and in Confrey v. Stark, 73 id. 187, and Mulford v. 
Clewell, supra. The recent case of Foot v. Card, 18 
Atl. Rep. 1027 (decided by the Supreme Court of Con- 
necticut) is sustained by the anthority of Lynch v. 
Knight, supra, and on the ground that the wife is ina 
condition of perfect equality with her husband, and 
“her right is the same as his in kind, degree and 
value.’’ It is suid that even if the damages go to the 
husband, he would bold them as trustee for the wife. 
This case would be of greater authority if the expres- 
sions of the wife’s absolute equality with her husband 
were less general, sweeping and unlimited. The still 
more recent case of Bennett v. Bennett (N. Y.), 23 N. 
E. Rep. 17, holds that the action will lie at common 
law and cites Lynch v. Knight, supra, and under the 
statutes which allow her to recover for ‘injury to her 
person or character,” and give her separate property. 
It is held, in the leading opinion, that the wife can sue 
alone for all injuries to her person, and the damages 
recovered will belong to her. 

It will be seen that there is very little conclusive au- 
thority on this question by the decisions of the courts 
in this country or in England. The doctrine may be 
said to be unsettled. Those courts which hold that 
the action will lie at common law do so because the 
statute has placed the wife on an equality with the 
husband or removed her disabilities. This would seem 
toimply that the action would not lie at common law, 
but by statute. Other courts hold that the right of 
action existed at common law, and would therefore 
lie as soon as the statute removed the wife’s disability 
to sue alone. The question may be said to be a new 
one in this court, although the effect of some of our 
decisions may have a direct bearing upon it. Thecase 
of Peterson v. Knoble, 35 Wis. 80, was an action under 
the liquor law, commouly called the ‘‘Graham Law,” 
to recover for injury to the “person, property or 
means of support’’ of the wife. The husband was 
made drunk, and turned his wife out of doors. The 
question was raised whether injury to her feelings and 
for the indignity could be recovered iu the action. The 
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court cites Mulford v. Clewell, supra,‘as holding that 
nothing could be recovered, except for actual violence 
or physical injury to the person or health, not even for 
her disgrace or loss of society of her husband, and 
while approving that case, holds that for injury to the 
feelings, and for the indignity, she may recover, be- 
cause it is a part of the actual damages in the action, 
and connected with the injury to her person, and be- 
cause “exemplary damages’’ may also be recovered 
under the statute. This limitation to the actual dam- 
ages for the physical injury would seem to imply that 
the loss of her husband's society could not be recov- 
ered for under the statute. The cases in Ohio and 
Illinois, under the same law, hold that damages for 
the loss of the husband’s society cannot be recovered, 
as we have seen. The case of Dillon v. Linder, 36 Wis. 
344, was brought under the same statute (chap. 127, 
Laws 1872). While it was pending, and before trial, 
chapter 179, Laws 1874, repealing the above chapter 
was passed, and the question was, whether by such re- 
peal the action was defeated or abated, or saved by 
section 33, chapter 119 of the Revised Statutes of 1858, 
now section 4974 of the Revised Statutes. It was held, 
Chief Justice Ryan writing the opinion, that the sec- 
tion referred to related only to *‘ new forms of remedy 
for old rights,’’ and that the statute created the cause 
of action itself, and that the repeal took away the right 
of action, and that was not saved by the statute, and 
was therefore gone. The important and pertinent 
effect of this decision is that the statute created the 
cause of action or right of action to recover damages 
by reason of any person causing, through drunkenness 
of the husband, any injury to the wife’s ‘“‘ person, prop- 
erty or means of support, and any damages sustained, 
and exemplary damages.’’ Then it follows that such 
a cause of action, or right of action, did not exist at 
common law, but is purely statutory. If then such 
damages could not be recovered at common law, much 
less could a more remote and speculative class of dam- 
ages, for the loss of the husband’s society by such 
means, be recovered at common law, or without a 
statute creating such a cause of action or right of ac- 
tion. It follows also, as before said, that the right of 
action of the wife, in such a case, did not exist at com- 
mon law. It was not a mere common-law disability to 
bring the action, The only two statutes now in force 
in this State allowing the wife to bring an action alone 
and to have the damages recovered her own separate 
property, are said chapter 179, Laws 1874 (§ 1560, R. S.), 
which gives heran action against any person who 
causes, through the drunkenness of the husband, “ in- 
jury to her person, property or means of support;”’ 
and chapter 99, Laws 1881, which gives her an action 
for any ** injury to her person or character.”” Accord- 
ing to common reason and the decided weight of au- 
thority, neither of these statutes gives the wife any 
right of action for the consortium of her husband. The 
loss of her husband’s society is not an injury to her 
person, property, means of support or character, and 
such an action cannot be forced, within the terms or 
spirit of the statutes, by the most strained and liberal 
construction. Such a right of action does not exist by 
law, nor can it be inferred from the ameliorated and 
changed conditions of the wife, and her equality with 
her husband, produced by modern legislation in her 
behalf. Whatever equality of rights with her husband 
she may have, it is not proper to say that “her right 
to the society of her husband is the same in kind, de- 
gree and value as his right to her society.” There are 
natural and unchangeable conditions of husband and 
wife that make that right radically unequal and dif- 
ferent. The wife is more domestic, and is supposed to 
have the personal care of the household, and her du- 
ties in the domestic economy require her to be more 
constantly at home, where the husband may nearly 
always expect to find her, and enjoy her society. She 


oe 


is purer and better by nature than her bh 

more governed by principle aud a sense of duty ang 
right,,and she seldom violates her marriage 

tions or abandons her home, or denies to her 

the comforts and advantages of her society by any ine 
d t or influence of others, withoat just 
Actions against others for enticing her away from her 
home and her busband’s society are not frequent. She 
is protected from such wrong, not only by her in 

of character, but by greater love for her family, aud 
the comforts and genial influences of home life. 

the husband the case is different. He may not be 
wife’s superior in the sense of the common law, or iy 
any thing, and may be her inferior in many things, 
but he is charged witb the duty of providing for, 
maintaining and protecting his wife and family, He 
.is engaged, for this purpose, in the business and various 
employments of the outside world, that must neces 
sarily, more or less, deprive his wife of his society, 
The exigencies of even his legitimate business may 
keep him away from ber and his home for months or 
years. He is exposed to the temptations, enticements 
and allurements of the world, which easily withdraw 
him from her society, or cause him to desert or abandon 
her. Others may entice or induce him to do many 
things, for business or pleasure, which may deprive 
his wife of his society. The wife had reason to expect 
all these things when she entered ‘the marriage rela- 
tion, and her right to his society has all these condi- 
tions, and is not the same in ‘‘ degree and value” as 
his right to hers. For these reasons, and many others, 
if actions by the husband for the loss of the society of 
his wife are not frequent, actions by the wife for the 
loss of his society would be numberiess. This right of 
action in the wife would be the most fruitful sourceof 
litigation of any that can be thought of. The loss of 
his society need not be permanent, for a cause of ac- 
tion. Fora longer or shorter term, if caused by im- 
proper inducements or enticements, the right would 
accrue. There would seem to be very good reason why 
this right of action should be denied. ‘The justice aud 
advantages of auch an action are at least doubtful. 
For these reasons, this action cannot be sustained on 
the ground of the wife’a equality in right, or of “a 
remedy for every wrong,” or of the coincidence of 
“iujury and damage,” or of the constitutional right 
of a remedy for ** injury to person, property or chat 
acter.” The right is, at least, so doubtful that the 
courts may well await a direct act of the Legislature 
conferring it. There are questions of public policy 
and expediency involved that may well be considered 
by the Legislature. 

The court should have sustained the objection of the 
defendant to any evidence under the complaint, oa 
the ground that it did not state a cause of action. 

The judgment of the Superior Court is reversed 
and the cause remanded, with directions to dismiss 
the complaint. 





Cassopay, J. (dissenting.) I am not prepared to 
give my assent to the opinion of the court filed in this 
case. There seems to be high authority for saying that 
at common law an action for damages could be mail- 
tained for the alienation and loss of the affection and 
society of the husband from his wife. Lynch v. Knight, 
9 H.L. Cas. 577; Busselt v. Bassett, 20 Ill. App. 543; F 
v. Card (Conn.), 18 Atl. Rep. 1027; Bennett v. Bennett 
(N. Y.), 23.N. E. Rep. 17; affirming 41 Hun, 640; aud 
Mehrhoff v. Mehrhoff, 26 Fed. Rep. 13. In such action 
however it was necessary for the husband to join, a 
it was said, for conformity’s sake. Id. So in an a 
tion for damages for a tortious injury to the wife, it 
was held necessary in this State, prior to the recent 
statute on the subject, for both husband and wife to 
join in the action. Gibson v. Gibson, 43 Wis. 23; Meese 





v. City of Fond du Lac, 48 id. 323; Shanahan v. Madé 
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But in addition to the rights of prop- 
erty and business previously possessed, ‘‘ chapter 99, 
faws 1861, gave to a married woman, as though she 
were sole, the right to maintain an action for any in- 
jary to her person or character, and took from the 
husband all right to or control over such action, and 
all right to-or interest in any judgment recovered 
therein.” Shanahan v. Madison, supra. Prior to that 
enactment such action, for personal injury to the wife, 
if brought in her own name alone, could only be de- 
feated on such ground, by showing the fact of such 
marriage in abatement, and then proving the same. 
MeLimans v. City of Lancaster, 63 Wis. 596. That ac- 
tion wascommenced in the name of the wife alone, 
some time prior to that statute, but no objection on 
that ground was taken by plea in abatement or other- 
wise, until after two trials at the Circuit Court, and 
the case had been brought to this court on a second 
appeal; and it was held, in effect, that the irregularity 
in commencing the suit in the name of the wife alone 
was cured by that statute. In so holding, this court 
followed Weldom v. Winslow, 13 Q. B. Div. 786, where 
Brett, M. R., speaking for the court, said: “ For such 
a cause of action no action could ever have been 
brought by the husband alone without joining his wife 
asaplaintiff. * * * The injury to the wife was the 
meritorious cause of action, and if she had died before 
the commencement of the action, the husband would 
not have been entitled to sue. If damages should be 
given, they would belong, in the first place, to the wife 
alone; and if they should not be reduced to possession 
by the husband, and he should die, the damages would 
be hers, and would not go to his executors.” Mce- 
Limans v. City of Lancaster, 63 Wis. 600. In that case 
the right of action had been created and given by stat- 
ute. In this State it has frequently been held that 
compensatory damages include mental suffering, and 
that no distinction is to be made between other forms 
of mental suffering and that which consists in a sense 
of wrong or insult arising from an act really or appar- 
ently dictated by a spirit of willful injustice, or by a 
deliberate intention to vex, degrade or insult. Craker 
v. Railway Co., 36 Wis. 658; Grace v. Dempsey, 75 id. 
823, and cases there cited. Within the rulings of this 
court in the cases cited, no good reason is perceived 
why this action is not maintainable; especially is this 
so if such right of action existed in favor of the hus- 
band and wife joiutly at common law, as indicated in 
the authorities cited. I have not had the time to 
verify, by careful examination, whether that is so or 
not. 


INSURANCE — OF STEAM BOILERS — LIA- 
BILITY TO THIRD PERSONS. 


NEW JERSEY SUPREME COURT, FEB. 25, 1890. 


Van WINKLE V. AMERICAN STEAM BOILER INsuUR- 
ANCE COMPANY. 


The defendant having insured a steam boiler which was in a 
building adjacent to the mill of the plaintiff, and which 
mill had been injured by the bursting of such boiler, and 
it appearing that the defendant had co-operated actively 
with the owner of the boiler in its management, held, that 
the defendant was responsible for such danger, if the 
same was occasioned by its want of care and skill in such 


Eugene Stevenson, for plaintiff. 
William Brinkerhoff, tor defendant. 


Brasury, C.J. This case stands before the court on 
Sdemurrer to the declaration. The facts constituting 
Summary of the plaintiff's cause of action, as pre- 
tented in this pleading, are these: That he is the owner 





of a certain mill in Paterson, near to which is a mil? 
owned by the lvanhoe Paper Company, in which there 
was a large steam boiler, which was so situated that, if 
it exploded, the building of the plaintiff would be in- 
evitably damaged; that the defendant, the American 
Steam Boiler Insurance Company, “* represented and 
stated,’ to the [vanhoe Paper Company that it kept in 
its employ skilled engineers who were expert in the 
examination and testing of steam boilers, and that in 
case the paper company insured in the company of the 
defendant it would have said boiler examined and 
tested from time to time, and would report the result 
of such tests and examinations; and that thereupon 
the Ivanhoe Paper Company took a policy from the 
defendant, against certain specified damages that 
should be occasioned by the explosion or rupture of 
said steam boiler. But it is not perceived how the 
declarations and representations not expressed can 
affect the questions to be decided, for certainly they 
have nothing to do in the constitution of the conven- 
tional status between the defendant and the Ivanhoe 
Paper Mill Company. These statements were all made 
antecedently to the contract for insurance, which was 
in writing, they are inconsistent with its provisions, 
and consequently were annulled by its execution. A 
copy of the policy of insurance here referred to was 
annexed to the declaration, and is made part of it, in 
accordance with the Practice Act. Ou reference to it, 
it appears that so far from the defendant’s having un- 
dertaken the obligation of making the examinations 
and tests described in the before-mentioned represen- 
tations, there is simply a stipulation to the effect that 
it should have the right to make inspections if it 
pleased so todo. The principal clause touching this 
subject is as follows, viz.: ‘‘ Prevention of accidents 
by explosion being the primary object of this company, 
it is hereby agreed that the inspector of this company 
shall, at all reasonable times, have access to said boiler 
or boilers, and the machinery connected therewith, 
and every and all facilities be offered to said iuspector, 
when this company shal) so desire, for the purpose of 
making an examination of said boiler or boilers or ma- 
chinery; and should such inspector, upon said exam- 
ination, discover any defect, affecting the safety of 
said boiler or boilers or machinery, he shall notify the 
assured; or should the assured discover any defect, or 
be notified by any person having any interest therein 
of any defect or source of danger to said boiler or 
boilers or machinery, and upon such defect being 
brought to the knowledge of the assured, or of his 
agent, the said boiler or boilers or machiuery so 
affected shall cease to be worked until such defect. 
shall be corrected or repaired by the assured to the en- 
tire satisfaction and approval of the inspector of this 
company, and upon a failure so to do this policy shall 
become null and void.” There is likewise a stipula- 
tion that, in case of the cancellation of the policy, the 
company might retain thirty per cent of the premium 
“* for the charges of inspection,’’ and another to the 
effect, in its own language, that the policy should be 
void “if the load on the safety-valve shall be exceeded 
as approved by the inspector of this company, accord- 
ing to the inspector's certificate issued to the assured 
after each inspection.”’ 

It is plain, from these references to this policy, that 
the defendant was in no wise obligated by its contract 
to make any inspection whatever of this piece of ma- 
chinery. It acquired the right to do so by its inspector 
when it should so desire, but there was nothing in the 
agreement compelling it to perform such office. And, 
consequently, if the insurance company had altogether 
refrained from making an inspection of this boiler, or 
had refused so to do, it would seem clear that it would 
have incurred no responsibility either to the assured 
or to the plaintiff for the disaster that has occurred. In 
such a situation it would have owed to the former no 











dangerous thing, and, according to the legal rule es- 
tablished by the English courts, the proprietor of such 
an instrument is deemed an indemnifier for all losses, 
sufficiently proximate, occasioned by its use. This 
doctrine is thus stated by Mr. Horace Smith in his Sci- 
entific Treatise on the Law of Negligence, page 8. 
After adverting to the contract which the law raises 
between the common carrier and those who intrust 
their goods to him in the way of his business, this au- 
thor proceeds: ** With regard to such contracts, ex- 
press or implied, no question of negligence arises; and 
the same holds with respect to cases which may be said 
to be in the nature of assurance, viz., where a person 
brings upon his land some dangerous thing, such as fire 
or water, or a dangerous animal; for he is bound, as 
‘we shall see, to keep it at home at his peril. In all 
these classes of cases something more than ‘care,’ 
however diligent, is demanded, viz., absolute indem- 
nity.” The American decisions maintain a less strin- 
gent doctrine. Where the dangerous thing is not in 
its nature and under the circumstances a nuisance per 
se, the maintainer of it is not, inany sense, an insurer 
against the loss that it may accidentally cause. He is 
responsible only for negligence or want of skill in its 
management or use. Nevertheless as the thing em- 
ployed is threatful of peril to others, and as he is using 


skillful management of this boiler, to have it exam- 
ined and tested, from time to time, by a person of re 
quisite knowledge. It was this necessary function 
that the defendant entered upon the execution of. As 
has been stated, the insurance company was not com- 
pelled, by force of its contract, to the performance ot 
this supervision; but it is undeniable, that as it pro- 
ceeded to do so, it thereby became bound by the ex- 
press terms of its contract to disclose to the assurer 
‘any defect affecting the safety of said boiler,” and to 
issue a certificate defining the load that could be put 
on the safety-valve. By the course thus taken it isnot 
at all difficult to mark out the reciprocal rights and 
obligations of the parties to this policy, inter se; but 
such exposition is, at present, comparatively of little 
account, as the injury is not with respect to the force 
ofthis contract, but altogether as to the legal effect of 
the acts done under it by the defendant, so far as they 
affect the rights of the plaintiff, who is a stranger toit, 
What this defendant did was this: It co-operated with 
the owner of this dangerous instrument in its manage- 
ment, in a particular indispensable to its safe use, and 
it thereby in that degree constituted itself the agentor 
the substitute of such owner. It performed aseries of 
acts that could not be performed by the owner with- 
out the responsibility just mentioned; and as such re- 
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duty by force of contaact, and to the latter none by | by any want of prudence or precaution, even = 
force of the law. But this is not the posture of affairs | it may be culpa levissima.” Hughes v. Percival, L, the 
existing at the time of this accident. The declaration | 8 App. Cas. 455. This is the legal principle fend 
avers, and the fact of course is admitted by the de- | illustrated by citations in the text-books, 2Shearm. & = 
murrer, that the defendant, in the exercise of its | R. Neg., § 689. There can be no doubt, in view of thig o- 
volition, made repeated inspections of the boiler in | legal rule, that for the present accident the Ivanhos fore 
question, and furnished the required certificates for | Paper Mill Company, on the assumption of the truth > 
the guidance of the engineer of the assured. No one | of the facts laid in the declaration, would have beeg - 
can doubt that by such a course of action a duty in | responsible to the plaintiff for the damage done to hig Ge 
favor of the assured was imposed on the defendant, by | property. The boiler was a highly dangerous machine a 
the operation of the contract itself, to act with ordi- | when in use. It was the plain duty of the company to ah 
nary skill and care, both with respect to its inspection | have it inspected at proper periods, and the case shows ker 
and its certificate. It is deemed that there is no room | that if that had been done, the calamity would have ‘i 
for doubt that, for the proximate damage occasioned | been avoided. That in this state of affairs an action pe 
by the absence of such cars and skill, the defendant | would have lain against the Ivanhoe Company isindis. i 
became answerable to the assured per contructu as it | putable. And this responsibility is the effect of the y 
had stipulated for such care and skill by the terms of | obligation that arose de jure, out of the situation, be. = 
its contract, read in the light of legal rules. ing comprehended in the maxim, sic utere tuo uf o 
But this is not the aspect of the transaction now pre- | alientumnon ledas. Having this boiler in use, condi. jarl 
sented for scrutiny. It is obvious that the plaintiff | tioned as described, the paper company could not, by gre 
cannot rest his right to sue on the contract existing | any device, free itself from the duty of operating it wit 
between the defendant and the Ivanhoe Paper Mill | with the utmost care and skill, nor from the liability yok 
Company. To that engagement he is an absolute | to indemnify those who should be injured, in a legal ere’ 
stranger, and there is no stipulation in it that was de-. | sense, by the omission of such care and skill. To this me 
signed for his particular benefit. Indeed, it isnot per. | extent the legal status is clear. The question is pro 
ceived that this policy of insurance has any effect in | whether the duty tbus defined became incumbent on oun 
this case, except inasmuch as it may explain and char- | the defendant to such a degree as to place upon it are mai 
acterize the conduct of the defendant with respect to | sponsibility of a similar kind, for the damage now in int 
this steam boiler. Its connection with it, as it is ex- | question. Iva 
bibited in the record before the court, forms the pith lt does not appear to be doubtful, from the state car 
of the present inquiry. This is plain upon the surface | ments in the declaration, that it was an essential part dut 
of things. The boiler, unless properly handled, was a | of the duty of the paper company,in the safe and thi 
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| 
such thing for his private benefit, it has been properly | sponsibility belonged, not to the ownership of thema c 
- established that the proprietor must exercise a high | chine, but to the function of operating it, it does not tai 
degree of care; and that, if he omits to do so, he will | seem that any one could perform such function with- by 
be answerable for the ill consequences to others that | out incurring the responsibility. Very plainly the de- th 
are the natural and proximate result of such default. | fendant stood within the spirit of the rule that on 
Lord Fitz Gerald, referring to an operation that the | upon the proprietor of the boiler the duty of exercis- # 
_ defendant in the case had been engaged in, and which | ing care and skill in its use. That rule is but the crea- th 
was of @ dangerous tendency, thus defines the legal | ture of social justice. That a man cannot do an act for pe 
rule: The law “does declare that, under such a state | his own benefit or pleasure, the natural consequence of at 
- of circumstances, it was the duty of the defendant to | which will be detrimental to the equal rights of aa- at 
have used every reasonable precaution that care and | other, is an equitable principle of importance to the tp 
skill might suggest in the execution of his works, so.as | common welfare; and the rule that one man cannot di 
to protect his neighbors from injury, and that he can- | with impunity assist another in doing such W P 
not get rid of the responsibility thus cast on him by | act appears to be a necessary corollary to the proposi- in 
‘transferring that duty to another. He is not in the | tion, unless such proposition is to be regarded as purely ti 
-actual position of being responsible for injury, no mat- | formal and arbitrary. In the present instance this tt 
ter how occasioned, but he must be vigilant and care- | boiler burst and injured the adjacent property of the fi 
ful; for he is liable for injuries to his neighbor caused | plaintiff, solely, as the facts now appear, by reason 1H 
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the omission of a proper test and inspection. The de- 
fondant, by its inspector, was in the actual perform- 
ance of that function, and it was its agent that was 
morally and primarily at fault. lt would seem there- 
fore quite unreasonable to say that the defendant, 
whose servant the inspector was, is not liable; but 
that the Ivanhoe Paper Mill Company, whose servant 
the inspector was not, is liable. The plaintiff was the 
owner of the adjacent property near to the place of 
this boiler. The machine, unless carefully operated, 
was dangerous to every thing in its immediate neigh- 
porhood. No one could open his eyes and not see this 
situation, for, in this respect, res ipsa loquitur. Plainly 
therefore the owner of the machine, even according to 
the limited rule adopted by the courts of this country, 
was answerable to the plaintiff for the results of the 
careless management of such machine; and so, for a 
like reason, as we think, must every person be simi- 
larly responsible who participates ina substantial de- 
gree in such Management, whether he be a contractor 
with the owner or his servant, or even if he be a mere 
volunteer. The situation itself creates the duty to ex- 
ercise care and skill in a high degree in every one who 
meddles in a matter fraught with such peril to the 
property of another. The defendant, the insurance 
company, as soon as it took part, practically, in the 
management of this machine, became subject to a duty 
in that particular, by virtue of its contract with the 
Ivanhoe Paper Mill Company, to conduct itself with 
care and skill, and by virtue of the law to a similar 
duty toward the plaintiff; and it is the violation of 
this latter duty which, we think, forms a legal fuunda- 
tion for this action. 

And it would seem that there is a broader ground 
than the one above defined, on which the present case 
can be based. It is this: that in all cases in which any- 
person undertakes the performance of an act, which, if 
not done with care and skill, will be highly dangerous 
to the persons or lives of one or more persons, known 
or unknown, the law, ipso facto, imposes, as a public 
duty, the obligation to exercise such care and skill. 
The law hedges round the lives and persons of men 
with much more care than it employs when guarding 
their property, so that, in this particular, it makes, in 
away, every one his brother’s keeper; and therefore 
it may well be doubted whether in any supposable case 
redress should be withheld from an innocent person 
who has sustained immediate damage by the neglect 
of another in doing an act which, if carelessly done, 
threatens, in a high degree, one or more persons with 
death or great bodily harm. Such misfeasances, if 
they result fatally, are indictable crimes. When they 
inflict particular damuge upon individuals, they should, 
itis conceived, be actionable. There are many decis- 
ions that appear to rest on this basis. A typical case 
is that of Thomas v. Winchester, 6 N. Y. 397. The facts 
Were that a druggist had carelessly labelled a deadly 
poison as a harmless medicine, and who had sold it to 
another druggist, from whom the plaintiff had ob- 
tained it. The health of the plaintiff had been injured 
by taking some of the poison, having been misled by 
the deceptive label. The action was sustained, founded 
On these facts. It is obvious that this case is embraced 
Within the terms of the proposition just recited. If 
the plaintiff had died by reason of the taking of the 
Poison, the original vendor would have been indict- 
able. He was guilty therefore of a breach of a public 
duty: and, inasmuch as the plaintiff had sustained a 
special injury by such wrong, her right of suit was vin- 
dicated Similarly, the principle is exemplified in 
Parry v. Smith, 4 C. P. Div. 325. A gas-fitter in repair- 
ing a gas-meter supplied a temporary pipe. The plain- 

a, & servant, in the course of his employment lighted 
the gas, and was injured by the negligence of the gas- 
fitter. The plaintiff recovered, on the ground that his 

of action was founded on the duty that was 


. 





deemed to attach in every case where ‘*a highly dan- 
gerous thing which, unless managed with the greatest 
care, is calculated to cause injury to by-standers.”” In 
that case it was said that the negligence in question 
was misfeasance, independent of contract. For many 
cases of this strain reference may be made to the fol- 
lowing text-books: Smith Neg. 90 et seq.; Whart. Neg., 
§ 853 et seq. 

It is conceived that the well-known case of Heaven 
v. Pender, 11 Q. B. Div. 503, falls properly within this 
category. This was the affair to be adjudicated. A 
dock-owner, in hiring his dock, supplied, under a con- 
tract with a ship-owner, a painter’s stage, to be slung, 
in the ordinary way, outside of the ship, in the process 
of painting her. The plaintiff, a man in the employ of 
the master painter, was burt in using the sling, owing 
to its imperfect condition. The suit was against the 
owner of the dock by the employee thus injured ; con- 
sequently there was not the least conventional relation 
between these parties to the action. There was no duty 
arising from contract incumbent on the defendant 
in favor of the plaintiff; but it would seem that there 
was a duty due from the former to the public by force 
of the transaction. The stage in question appears to 
belong tu the class of instruments danzerous if out of 
order, ina very high degree, to the bodies, and even 
lives, of those who might use them; and hence, as the 
stage in question was greatly out of order, it was 
manifest that the defendant had been grossly negli- 
gent. He had failed to discharge the duty imposed on 
him by law to exercise the greatest care when the per- 
sonal safety of others was dependent on his conduct. 
This would seem to have been the necessary element 
in the case leading to the result attained, for it is not 
to be supposed that, if the stage had been provided, 
not as a standing place for the workmen, but as a place 
of deposit for their tools and paint, aud the injury, by 
the giving way of the stage, had been confined to dam- 
age done to such articles alone, it would have been 
held that the action had been well brought. On the 
theory of a breach of duty, as just indicated, the case 
is not to be distinguished in respect to the application 
of legal rules from the case already cited from 4C. P. 
Div. There is a line of cases which at first sight may 
seem adverse to the classification here suggested. As 
examples of this kind, the cases of Winterbottom v. 
Wright, 10 Mees. & W. 109, and Collis v. Selden, L. R., 
3C. P. 495, may be cited. But these cases are variant in 
point of fact only, and not in point of principle. The 
carelessness that was sought, in decisions of this class, 
to be made actionable, was not deemed by the court to 
be so highly dangerous to the lives or bodies of men as 
to have put upon those guilty of such carelessness any 
public duty whatever. For instance, in the latter of 
the two cases just cited, the ground of action stated in 
the declaration that was demurred to was, in brief, 
that the defendant had so carelessly put up a chande- 
lier in a public house that it fell upon and hurt the 
plaintiff; and the court said “that the declaration 
should have shown either that it was a thing danger- 
ous in itself and likely to do damage, or that it was so 
hung as to be dangerous to persons frequenting the 
house.” 

There is no reason to doubt, from the tone of 
the judicial discussion in the case, that the action 
would have been deemed to be sustainable if it had 
been shown that the chandelier in question had been 
suspended in the center of a theater, or other place of 
public resort, so that if it fell it would have been 
almost certain to kill or wound a number of persons. 
For the non-performance of a public duty of this kind, 
which causes a particular damage to the person or 
property of another, such result being sufficiently 
proximate to its cause, and being its obvious product, 
we think an action will lie. The demurrer must be 
overruled. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ADMINISTRATOR — BOND — DEVASTAVIT. —The fact 
that the sole heir is appointed one of the administra- 
tors of the estate, aud executes a joint and several 
bond with his co-administrator for the faithful dis- 
charge of their duties, does not prevent him from re- 
covering from the sureties on the bond fora devustavit 
committed by his co-administrator. The execution of 
the bond as principal does not render the heir liable as 
surety for the default of his co-administrator. This 
question has received attention in numerous reported 
cases in the different States, in some of which it has 
been held that one executing « bond is liable for the 
default of his co-principal. Brazer v. Clark, 5 Pick. 96; 
‘Towne v. Ammidown, 20 id. 535; Newton v. Newton, 
53 N. H. 537; Ames v. Armstrong, 106 Mass. 15; Boyd 
v. Boyd, 1 Watts, 365; Bostick v. Elliott, 3 Head, 507; 
Babcock v. Hubbard, 2 Conn. 536; Caskie v. Harrison, 
76 Va. 85; Jeffries v. Lawson, 39 Miss. 791; Braxton v. 
State, 25 Ind. 82; Moore v. State, 49 id. 558; Eckert v. 
Myers (Ohio), 15 N. E. Rep. 862. In several of these 
cases the question appears to have received but slight 
attention. Some have cited as authority the case of 
Brazer v. Clark, supra, of which we shall speak later, 
while others have been overruled by later decisions. 
In the case of Boyd v. Boyd the administrators filed a 
joint inventory, and it was held that they were jointly 
and severally liable for the whole amount of the per- 
sonal property described in the inventory upon the 
joint and several bond which they had given. In the 
case of Ames v. Armstrong it was held that the bond 
was binding upon both of the executors as to all the 
ussets included in their inventory which had comeinto 
their joint possession. In the case of Brazer v. Clark, 
two executors gave a joint and several bond with sure- 
ties. One died, and afterward the survivor commit- 
ted waste, which the sureties upon the bond had to 
pay. It was held that they had no right of action for 
indemnity or contribution against the heirs or repre- 
sentatives of the deceased executor; and to the same 
effect is the case of Towne v. Ammidown. It will be 
observed that these cases have chiefly been disposed of 
upon questions of liability outside of the bond; and in 
the last two cases the decision was, in fact, against the 
right to recover. ‘The Indiana cases to which we have 
referred have been expressly overruled in the case of 
State v. Wyant, 67 Ind. 25, in which case it was held 
that where two persons, as administrators, execute a 
single bond with sureties, such bound must be con- 
strued as if each of the principal obligors therein had 
executed a separate bond with the same sureties, sub- 
ject to the same conditions; and in such a case, after 
the resignation of one of the administrators, the other 
may maintain an action against him and his sureties 
upon the bond for breaches committed by him alone. 
In our own State but one case has been found in which 
the question appears to have been considered ; and that 
was the case of Kirby v. Taylor, first reported in 6 
Johns. Ch. 242-253, wherein Chancellor Kent remarks 
that “it was probably not the intention of the bond 
that Thompson should himself be considered as a 
surety for his co-guardian.’’ The same case was again 
reported in Hopk. Ch. 309-331, in which Chancellor 
Sauford considers the question in an elaborate opin- 
ion, reaching the conclusion that a principal in a guar- 
dian’s bond is not liable to the sureties for the default 
of his co-principal. This question was not considered 
in the case of Tighe v. Morrison, 116 N. Y. 263; and in 
the case of Sperb v. McCoun, 110 id. 605, the question 
was as to whether one administrator could maintain 
an action upon the bond against the sureties to recover 
the amount of the devastavit of a co-administrator, 
and it was held that such action could be maintained 
even upon the assumption that the plaintiff individu- 





—— 
ally was liabie to the sureties upon the bond. But it 
was expressly stated by the court, in its opinion, that 
it did not deem it important to determine the relation 
which the plaintiff, individually, as one of the princi. 
pals in the bond, bears to the sureties in reference to 
the default. The question in reference to the liability 
of executors and administrators for the default of each 
other, independent of any bond, is well settled by the 
authorities. Each of several executors or administra. 
tors has the power to reduce to possession the assets 
and collect all the debts due the estate, and is respon- 
sible for all that he receives. The payment of money 
or delivery of assets to a co-executor or co-administra- 
tor will not discharge him from liability; for, having 
received the assets in his official capacity, he can dig. 
charge himself only by a due administration thereof in 
accordance with the requirements of the law. Conse. 
quently, one joint executor or administrator is not li- 
able for the assets which come into the hands of the 
other, nor for the laches, waste, devastavit or misman- 
agement of his co-executor or co-administrator, unless 
he consents to or joins in an act resulting in loss to the 
estate, in which event he will become liable. In other 
words, co-executors and co-administrators may uct 
either separately or in conjunction. They are jointly 
responsible for joint acts, and each is separately an- 
swerable for his separate acts and defaults. Bruen y, 
Gillett, 115 N. Y. 10; Croft v. Williams, 88 id. 884; Or- 
miston v. Olcott, 84 id. 339; Adair v. Brimmer, 74 id. 
539; 2 Woerner Adm’n, § 348; Brandt Sur., § 49. 
What was the trust imposed in her as administratrix? 
It was to administer upon the money and assets com- 
ing into her hands, and for which she became person- 
ally liable, and for such assets as came into their joint 
possession for which they became jointly liable to ad- 
minister and account, and not to execute the trust as 
to money and assets which came into the exclusive 
control and management of her co-principal, over 
which she had no jurisdiction or control. They were 
to obey all orders of the surrogate touching the ad- 
ministration of the estate committed to them. What 
orders was she to obey? Those thut were addressed to 
her, not those that were addressed to her co-adminis- 
trator. The object of an administrator’s bond is to 
enforce or insure the discharge of the duty reposed in 
the persons appointed. It was not intended by the 
statute, in requiring such a boud to be executed, to 
change the liability or duties of the persons appointed 
from that which existed under the provisions of the 
statute independent of the bond. The bond was tot 
intended to vary their obligation or their rights and 
duties as are defined by law. Their duties were the 
same after the bond had been given as they would have 
been had no bond been required or executed. They 
were, consequently, jointly liable for joint acts, and 
severally liable for their own acts. Rachel Depew aud 
Winant each signed the bond as principal. Neither 
signed it as surety. The defendant signed as surety, 
and as such he became liable for the joint acts of the 
principals, and for the individual defaults of each. It 
is true they joined ip executing a single bond joiutly 
with sureties. ‘They doubless had the right to execute 
and file separate bonds; but this was unnecessary, for 
their act in executing the one instrument should be 
construed as If they had executed separate bonds. 
Joint administrators may be willing to undertake the 
trust reposed in them when each knows that he is re- 
sponsible only for his own acts and those in which he 
joins with his associate, when he would not be willing 
to become surety for the separate acts of his colleague. 
joi i f each other 
The claim that joint liability for the acts o 
under the bond will promote diligence on the nee 
the principals does not appear to us to be well found : 
it may be true that sureties are at times withou 
power, by timely intervention, to prevent waste by 
one of several administrators; but such want of power 
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may be equally true in reference to the other joint ad- 
ministrators. As we have seen, one may collect a debt 
or take into his possession an asset; and, having re- 
duced it to possession, he must be responsible for the 
proper administration of it. His associate cannot de- 
mand or recover it from him; and, should he see fit to 
abscond or commit waste without the knowledge of 
his associate, such associate would have no other, 
further or greater power to prevent it than the surety. 
Second Division, April 15, 1890. Nanz v. Oakley. Opin- 
jon by Haight, J. Follett, C. J., and Vann, J., dis- 
senting. Reversing 37 Hun, 495. 


APPKAL—EXCEPTIONS—REVIEW.—(1) The denial of 
amotion for a new trial on the judge’s minutes, be- 
cause the verdict is against the evidence, is not the 
subject of an exception; and an order of the General 
Term affirming such a denial will not be reviewed by 
the Court of Appeals, though an appeal from the order 
and an intention to review it are contained in the no- 
tice of appeal from the judgment. (2) The Code of 
Civil Procedure of New York, section 1350, which pro- 
vides that, at the election of either party, the Court of 
Appeals, on appeal from a final judgment of the Gen- 
eral Term, may review its order refusing a new trial, 
is applicable only to cases where exceptions have been 
taken. (3) The Code of Civil Procedure of New York, 
section 1337, which provides that an appeal to the Court 
of Appeals from a final judgment, or from an order 
granting or refusing a new trial, brings up for review 
every question determined by the General Term, 
affecting a substantial right, and not resting in discre- 
tion, does not dispense with the necessity of excep- 
tions to the determinations sought to be reviewed. 
(4) On the question whether defendant was the agent 
of plaintiffs or his partner in selling the latter’s inter- 
estin the business to plaintiffs, evidence that on a 
former occasion he, as agent of his partner, solicited 
another to buy such interest, is not admissible either 
to show such agency in the present case, or to contra- 
dict the partner who denies it. April 15, 1890. Dur- 
yeav. Vosburgh. Opinion by Peckham, J. Reversing 
49 Hun, 609. 


——— OPINION EVIDENCE—EXCEPTIONS.—In an ac- 
tion to recover damages for the maintenance of de- 
fendant’s elevated railroad in the street in front of 
plaintiff's premises, questions put to plaintiff's lodgers, 
sto what the value of their respective apartments 
would be if defendant’s railroad had not been erected, 
were objected to as incompetent, irrelevant and im- 
material, and because the witnesses were not experts. 
Held, that the objections were insufficient to bring up 
for review the question whether the opinions of the 
Witnesses were admissible on the subject of the rental 
value of the premises. Following McGean v. Railway 
0o., 22.N. E. Rep. 957. Second Division, April 15, 1890. 
Crawford vy. Metropolitan El. Ry. Co. Opinion by 
Haight, J. 


——— REFEREE’S REPORT — LIEN — EVIDENCE.— (1) 
The Court of Appeals cannot review a finding by a 
teferee as being against the weight of the evidence, but 
May review a finding made without any evidence tend- 
ing to sustain it, as it is a ruling upon a question of 

. (2) In an action to foreclose a lien claimed by 
Plaintiff, as foreman, under Laws of New York, 1878, 
r 315, against moneys retained by the city of 

New York under & contract to build a sewer between 
itand defendant, whefe it is claimed by the answer 
that plaintiff was defendant’s copartner in the con- 
{ it is proper to show that plaintiff assisted in 


Making the calculations upon which the bid for the 


as copartners. Second Division, April 15, 1890. 


Contract was made, and that the work was carried on 
Same as if done under other contracts held by the 
i v. Clark. Opinion by Haight, J. 





CANALS — DAMAGES — JURISDICTION.— (1) Laws of 
New York, 1870, chapter 321, providing for the recov- 
ery from the State of damages sustained from its 
canals, does not confer a new jurisdiction to hear 
claims for the taking of a fee in lands, or for the ap- 
propriation of a continuous and permanent easement 
therein for canal purposes. Following Stewart v. 
State, 11 N. E. Rep. 652. (2) The construction of a 
permanent dam to increase the depth of the water, 
and the consequent overflow upon adjoining land, is 
the taking of a permanent easement by the State for 
the use of the canal, and falls within the act of New 
York, 1830, providing that, when any lands are over- 
flowed by the erection of any dam by the canal com- 
niissioners, it shall be the duty of the canal appraisers 
to make a just and equitable settlement, and requir- 
ing the claim to be presented within one year. (3) The 
failure to present the claim within one year after the 
completion of the dam is a waiver of all right of dam- 
ages against the State. Second Division, April 15, 
1890. Benedict v. State. Opinion by Brown, J. 


CARRIERS — PASSENGERS—DEFECTIVE APPLIANCES— 
EVIDENCE.—A passenger was injured by the breaking 
of the spindle of the draw-head of acar. In an action 
to recover for the injuries, the evidence on the part of 
the company showed that, to examine the spindle, it 
was necessary to pull the car apart, and take out the 
draw-head; that a spindle of a draw-head had not been 
known before to break by the use made of it in run- 
ning trains; and that, while a car was ordinarily used 
for twenty-five years, the spindle in question had been 
in the car only two years. There was evidence that 
there was a flaw in the spindle, at the point where sev- 
ered, three-fourths of an inch in depth, and that no in- 
spection had ever been made of the spindle while it 
wasinuse. Held, that the finding of the jury that de- 
fendant had not used due care in examining the draw- 
bar would not be disturbed. While arailroad company 
is not an insurer of the safety of its passengers, it is 
bound to use a high degree of skill and vigilance to 
guard against accidents which may be attended with 
injurious consequences to them. This duty is not dis- 
charged without the utmost care and diligence to se- 
cure the safety of its passengers, and this vigilance is 
to be exercised by the company tosce that its road and 
appliances used in operating it are and remain in good 
condition and free from defects; and a latent defect 
which will relieve it from responsibility is such, only, 
as no reasonable degree of human skill and foresight 
could guard against. Hegeman v. Railroad Corp., 13 
N. Y. 9; Bowen v. Railroad Co., 18 id. 408; Brown v. 
Railroad Co., 34 id. 404; Caldwell v. Steamboat Co., 47 
id. 282; Pennsylvania Co. v. Roy, 102 U.S. 451. It is 
however urged that the earlier rule adopted by the 
court as to the degree of vigilance required of a rail- 
road company in the conveyance of passengers is not 
sustained by the later adjudications, and reference is 
made to some cases. It may be observed that those so 
cited do not relate to the machinery or the appliances 
and apparatus which constitute and sustain the opera- 
tive means of conveyance and transportation, but to 
other structures provided by the carrier, and the man- 
ner of their construction, and to which aless degree of 
care is applicable. Such are the cases of Hayes v. Rail- 
road Co., 97 N. Y. 259; Lafflin v. Railroad Co., 106 id. 
136; Kelly v. Railroad Co., 109 id. 44; Palmer v. Penn- 
sylvania Co., 111 id. 488; Kelly v. Railway Co., 112 id. 
443. The general doctrine of the earlier cases in this 
State on the subject does not seem to have been modi- 
fied by the later ones, but has quite uniformly been 
approved, so far as applicable. Coddington v. Railroad 
Co., 102 N. Y. 66. Second Division, April 15, 1890. 
Palmer v. President, etc., Delaware & Hudson Ca- 
nal Company. Opinion by Bradley, J. Affirming 46 
Hun, 486. 
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CARRIERS—PASSENGERS—ASSAULT BY SLEEPING-CAR 
PORTER.—(1) The porter of a sleeping-car on a passen- 
ger train, who is hired and paid by the sleeping-car 
company, in respect to his dealings with passengers is 
the servant of the railroad company, which is re- 
sponsible for his acts to the same extent as if 
he was directly employed by it. Following Thorpe 
v. Railroad Co., 76 N. Y. 406; Pennsylvania Co. 
v. Roy, 102 U. 8. 451. (2) A passenger train was de- 
tained by a washout, and it became necessary to trans- 
fer the passengers to another train. The porter of the 
sleeping-car in which plaintiff had a section took plain- 
tif’'s baggage, and conducted him into an ordinary 
coach of the new train, and informed him that a 
sleeping-car would probably be attached. Plaintiff then 
requested the porter to return the sleeping-car ticket 
which he had purchased of and surrendered to him, or 
to state to the sleeping-car conductor of the new train 
that he was entitled to a berth. The porter refused, an 
altercation ensued, and the porter assaulted plaintiff. 
Held, in an action against the railroad company to re- 
cover for the injuries inflicted, that whether, at the 
time of the assault, the porter was in the performance 
of his duties as defendant’s agent, should have been 
submitted to the jury. Buffett v. Railroad Co., 40 N. 
Y. 168; Tousey v. Roberts, 53 N. Y. Super. Ct. 446, 447; 
Althorf v. Wolfe, 22 N. Y. 355; Isaacson v. Railroad 
Co., 94 id. 278. (3) A common carrier is liable for the 
willful and malicious acts of its servants toward or 
upon a passenger. Following Stewart v. Railroad Co., 
90 N. Y. 588. In that, Judge Tracy says: ‘* By the de- 
fendant’s contract with the plaintiff, it had undertaken 
to carry him safely, and to treat him respectfully ; and, 
while a common carrier does not undertake to insure 
against injury from every possible danger, he does un- 
dertake to protect the passenger against any injury 
arising from the negligence or willful misconduct of its 
servants while engaged in performing a duty which the 
carrier owes to the passenger. * * * A common 
carrier is bound, so far as practicable, to protect his 
passengers, while being conveyed, from violence com- 
mitted by strangers and co-passengers; and he under- 
takes, absolutely, to protect them against the miscon- 
duct of its own servants engaged in executing the con- 
tract,’’ or, as otherwise therein expressed, ‘‘ from an 
assault committed upon a passenger by a servant in- 
trusted with the execution of a contract of a common 
carrier.”” Weed vy. Railroad Co., 17 N. Y. 362. These 
and numerous other cases hold that no matter what 
the motive is which incites the servant of the carrier 
to commit an unlawful or improper act toward the 
passenger during the existence of the relation of car- 
rier and passenger, the carrier is liable for the act, and 
its natural and legitimate consequences. Nieto v. 
Clark, 1 Cliff. 145; Com. v. Power, 7 Metec. 596; God- 
dard v. Railroad Co., 57 Me. 202; Craker v. Railroad 
Co., 36 Wis. 657; Railroad Co. v. Flexman, 103 III. 546. 
Second Division, April 15, 1890. Dwinelle v. New York 
Cent. & H. R. R. Co. Opinion by Potter, J. Revers- 
ing 45 Hun, 139. 


CONTRACT — BREACH — TIME — QUANTUM MERUIT.— 
Provisions in a contract that time shall be of the es- 
sence thereof, and a failure to perform all its condi- 
tions within the time limited for completion shall de- 
feat any right to recover for labor performed thereun- 
der, and that the agreement shall not be altered except 
by a writing signed by both parties, are no defense to 
an action to recover the price of the work, where the 
contractor is allowed to continue the work after the 
day fixed for its completion. Upon the failure of the 
plaintiff to perform by the day fixed, the defendant 
might have insisted on his strict legal rights, and then 
put an end to the contract; but this he did not do, but 
permitted the plaintiff to continue the work, and for 
this reason he cannot now insist on the delay asa de- 





fense to an action brought to recover the price of the 
work. Jewell v. Schroeppel, 4 Cow. 564; Gallagher y 
Nichols, 60 N. Y. 438; Lawrence v. Dale, 3 Johns, Ch 
23; affirmed sub nom. McNeven v. Livingston, 17 Johns, 
436; Leake Count. 850; Pol. Cont. 464; 2 Whart. 

$§ 887, 888. A party to a contract containing a proyis. 
ion that it shall not be altered, modified or oh 
except by a written agreement signed by both parties, 
may by conduct estop himself from enforcing the pro. 
vision against a party who has acted on and relied Upon 
the conduct. Second Division, April 15, 1890. Duny 
v. Steubing. Opinion by Follett, C. J. Affirming § 
N, Y. Super. Ct. 533. 


CONVEYANCES—CHATTEL MORTGAGE TO WIFE—A 
chattel mortgage executed by a debtor to his wife to 
secure a bona fide indebtedness is valid as against hig 
other creditors, and it is immaterial that the statate 
of limitations had run against a portion of the debt 
thus preferred. When the wife, by proper and suff- 
cient proof, shows that her husband owes her, she is 
entitled to the same remedies, and has the same stand- 
ing to enforce any security for the payment of the debt 
that she may have received, as any other creditor. The 
question of fraudulent intent is made by the statute 
one of fact, and not of law; and, after full investiga. 
tion of the origin and history of the debt, to secure 
which the transfer was made, and the circumstances 
attending the transfer itself, from which a fraudulent 
intent was sought to be shown by the defendant, the 
referee has found the facts for the plaintiff. It is not 
claimed that any of his findings are unsupported by 
evidence, and therefore this court has no power to re 
view them. Assuming, as we must, that the referee 
expresses the truth in regard to the transaction, the 
case was correctly decided. ‘The result reached in the 
court below isin harmony with a recent decision of 
this court in a case involving facts somewhat similar, 
and like principles of law. Stanley v. Bank, 115 N.Y. 
122. April 15, 1890. Manchester v. Tibbetts. Opinion 
by O’Brien, J. Affirming 49 Hun, 612. 


CORPORATION — NEGOTIABLE PAPER — INNOCENT 
HOLDER.— Where one receives from the president of a 
corporation, and pays full value for, a negotiable note 
thereof payable to itself and indorsed by the presi- 
dent, as such and individually, with notice that the 
proceeds are to be applied to the discharge of a per 
sonal debt, be is put upon inquiry as to the authority 
by which it was issued and negotiated ; but he is never- 
theless a bonu fide holder holder when, if he had in- 
quired, he would have disgovered the record of an ap 
parently legal vote of the directors authorizing the 
issue to pay a debt recited to be due their president. 
It furnished information therefore that Kneelzad was 
using the notes in the manner expressly authorized. It 
constituted an appearance of authority upon which 8 
purchaser for value could safely rely. True the reso 
lution recited that the notes were to be issued to pay 
Kneeland, president, a salary, but it did not pretend 
to give or fixasalary. It asserted an indebtedness for 
salary, and one dealing with a railroad corporation, 
which has a right to pay its president a salary, and or 
dinarily does, is not bound to go behind such an asser- 
tion as was made by the defendant’s directors, for the 
purpose of ascertaining whether the salary is legally 
payable. A different rule would be impracticable, and 
would substantially incapacitate third persons from 
taking the paper of, or contracting with, corporations. 
The principles enunciated in Karmers and Mechauies 
Bank yv. Butchers and Drovers’ Bank, 16 N. Y. 23; 
Bank v. Aymar, 3 Hill, 262; Bank v. Monteath, % N. 
Y. 505, are applicable to the rule we have stated. Does 
the purchaser of a note, under circumstances which 
devolve upon him the duty of inquiry, assume 
greater risk than the burden of proving that which 
would have protected him had he diligently inquired, 
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before making the investment ? We think not. If the 

ntiff had relied upon a statement by one of the offi- 
cers that & resolution had been passed, authorizing the 
issue of the notes, he would have assumed, necessarily, 
the risk of the statement being true. If true it would 
protect him, otherwise not. He stands in no different 
position because he did not first inquire. In either 
event he would assume only the risk of proving the au- 
thorization by resolution. This position has support 
in the reasoning of Judge Andrews, in Cowing v. Alt- 
mau, 71 N. Y. 442, and Williams v. Mitchell, 17 Mass. 
101. Second Division, April 15, 1890. Wilson v. Metro- 
politan Ry. Co. Opiuion by Parker, J. Affirming 14 


Daly, 171. 

CoRPORATION—NEGOTIABLE PAPER—LIABILITY OF 
prrecrors.—(1) The directors of a railway company 
yoted without authority to pay their president a 
salary, aud at a subsequent meeting assumed to au- 
thorize him to issue and negotiate the company’s notes 
in payment thereof. Some of these notes passed into 
the hands of bona fide purchasers, and thereupon the 
company brought suit against its president and direc- 
tors for the value of the notes issued. Held, that be- 
cause of the injury done by the apparent authority to 
negotiate, and thus to convert its void notes into valid 
obligations, and by the actual negotiation of some of 
them, the company can maintain an action against the 
directors who voted to confer the power, without any 
allegation of payment of the notes or of actual loss. 
Those who voted for the resolution which in form au- 
thorized one of their number to issue and negotiate 
notes of the plaintiff, assumed to authorize, and by 
authorizing, caused some of the notes in question to be 
issued and negotiated. They had no power, express 
or implied, to pass that resolution, or its predecessor 
which provided a salary for the president. They could 
not thus give away the property of the corporation. 
They could not bind the stockholders by voting to ap- 
propriate the assets of the company to an illegal pur- 
pose. Butts v. Wood, 37 N. Y. 317; Coleman v. Rail- 
road Co., 38 id. 201; Ogden v. Murray, 39 id. 202; 
Kelsey v. Sargent, 40 Hun, 150; Gravel Road Co. v. 
Branegan, 40 Ind. 361; Holder v. Railroad Co., 71 Til. 
106; Association v. Stonemetz, 29 Penn. St. 534; Kil- 
patrick v. Bridge Co., 49 id. 118. Their action, as ad- 
mitted on the record, was a violation of their duty as 
directors, a breach of trust, and a fraud upon the 
plaintiff. The result of their action was to cause notes 
to be made, purporting to be valid obligations of the 
plaintiff, although in fact void. While not the notes of 
the company, they appeared to be such, as they were 
issued by those having apparent authority. If noth- 
ing further had been done however the wrong would 
doubless have been injuria absque damno; but the de- 
fendants who adopted the second resolution thereby au- 
thorized the negotiation of the notes, and some of them 
were negotiated accordingly, and reached the hands of 
bona fide holders for value. These notes, as is here ad- 
mitted, the plaintiff has become liable to pay in conse- 
quence of the fraudulent conduct of those defendants. 
Thus the dead pieces of paper were, to this extent, 
given life, and converted into contracts binding upon 
the company without its consent. In what respect do 
these wrongful acts differ from those which, in the 
cases cited, were held to authorize an action for con- 
Version, or an action in the nature of conversion? Do 
they differ in the character of the injury inflicted or 

sustained? Is there not in each the same presump- 
tion of damage springing against from a liability wrong- 
fully imposed ? Were not all of these actions founded up- 
on the fact that the maker, real or apparent, of a nego- 
tiable instrament,had,through the wrongful acts of ano- 
ced become chargeable, so that he could be compelled 
% pay such instrument, which would not have ripened 
4 valid obligation against him but for such wrong- 
act? We think that the cases relating to this sub- 





ject rest upon the principle that a person who fraudu- 


lently places in circulation the negotiable instrument 
of another, whether made by him or by his apparent 
authority, and thereby renders him liable to pay the 
same to a bona fide purchaser, is guilty of a tort, and, 
in the absence of special circumstances diminishing its 
value, is presumptively liable to the injured party for 
the face value thereof. As the case under considera- 
tiou fairly comes within this principle, it should be 
governed by it. The essential injury, common to all 
cases of this character, is the fraudulent imposition of 
liability. Hence there should be a common remedy, 
whether it is called an action in conversion, or in the 
nature of conversion, or a special action on the case. 
These views lead to a reversal of the judgment as to all 
of the defendants who voted for the resolution au- 
thorizing the president of the company to issue and 
negotiate its notes for the purpose of paying him a 
salary to which he was not entitled. (2) Under such 
circumstances the action cannot be maintained against 
directors who voted to pay the salary, but did not vote 
for the issue and negotiation of the notes. Second 
Division, April 15, 1890. Metropolitan Ry. Co. v. Knee- 
land. Opinion by Vann, J. Modifying 45 Hun, 590. 


CORPORATION — STOCKHOLDERS’ LIABILITY.—In an 
action by the creditor of a manufacturing corporation 
to enforce the liability of a stockholder for the amount 
unpaid on his stock, under Laws of New York, 1848, 
chapter 40, section 10, the exclusion of evidence offered 
by defendant to prove the sale and transfer of her stock 
before the indebtedness of the company accrued is 
prejudicial error, for, if established, the transfer would 
have been a complete defense to the action. A trans- 
fer of stock, made in good faith, and at a time when 
the corporation is a going and solvent concern, and 
which is entered upon the books, would certainly re- 
lieve the transferrer from all of the responsibilities 
which attached to him asa stockholder. To deny to 
the defendant the leave to prove these facts was to 
disregard the rules governing the liabilities of stock- 
holders. All the authorities are to the effect, as is the 
plain reading of the language of the act, that the own- 
ers of corporate stock divest themselves of the liabili- 
ties incident to their relation to the corporation when 
they have actually transferred their stock in the man- 
ner provided by the law. Adderly v. Storm, 6 Hill, 624; 
Rosevelt v. Brown, 11 N. Y. 148; Johnson v. Under- 
hill, 52 id. 208; Cutting v. Damerel, 88 id. 410; Laws of 
1848, chap. 40, § 25. April 15, 1890. Tucker v. Gilman. 
Opinion per Curiam. Affirming 45 Hun, 193. 


CORPORATIONS—DIRECTORS—SERVICE OF PROCESS.— 
(1) Under the New York General Railroad Act of 1850, 
section 5, which provides that no one shall be a direc- 
tor of a railroad company unless he is a stockholder, a 
director who sells all his stock aud is thereafter super- 
seded at a special stockholders’ meeting held pursuant 
to notice, ceases to be a director either de jure or de 
facto, though the by-laws provide that directors shall be 
elected at the regular annual meeting; and a judgment 
by default against the company in pursuance of service 
of process on him is a nullity. (2) A provision in a 
railroad company’s articles of association, that the to- 
tal length of the road ‘*‘and its branches” shall be 
thirty-five miles, is not evidence that its main route 
exceeds fifteen miles; and, in the absence of other 
proof, a reduction of the directors from thirteen to 
seven in number, under Laws of New York, 1864, chap- 
ter 582, section 3, authorizing such action by “‘ any rail- 
road company whose main route does not exceed fifteen 
miles,’’ will be presumed to be regular. April 15, 1890. 
Beardsley v. Johnson. Opinion by Earl, J. Affirming 
49 Hun, 607. 

DEED — DESCRIPTION — RAILROAD RIGHT OF WAY.— 


A deed described the land conveyed by courses and 
listances, and as ‘‘ containing sixteen acres, one rood, 
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and thirteen perches of land, exclusive of one acre, 
one rood, and thirty-two perches, belonging to the 
railroad; being the same piece of land devised,” etc. 
It also provided for a reversion of the land occupied 
by the railroad to the grantees when it should remove 
its tracks or cease to operate its road laid upon the 
strip. Held, that it was the intention of the grantor to 
pass any title which he might have to the railroad 
land. Second Division, April 22, 1890. Clute v. New 
York Cent. & H. R. R. Co. Opinion by Potter, J. 
Affirming 42 Hun, 654. 


EJECTMENT—STATUTE OF FRAUDS—EVIDENCE—AN- 
CIENT DOCUMENTS.—(1) Huntington was organized by 
settlers from Connecticut in the seventeenth century, 
and the title to the lands was held by trustees for the 
common benefit. From time to time, by vote of the 
inhabitants, lands were allotted to be held in severalty, 
and the allotment entered on the town records. Plain- 
tiff claimed by chain of title from one to whom the 
lands in question were thus set off in 1793. The statute 
of frauds (Laws of 1787, chap. 44, § 9) provided that all 
estates not created in writing, signed by the parties, 
etc., should have the force of estates at will only. Held, 
that such allotment was not a compliance with the re- 
quirement of the statute. (2) The claim of titlein the 
person thus taking cannot be supported upon the 
theory that he was one of the proprietors, and received 
title as by partition, when there was no evidence that 
he was a proprietor or even a freeman of the town, and 
the procéeding was not in accordance with the statute 
then regulating partitions. (3) Where there was no evi- 
dence that such person ever entered on, or claimed to 
own, the lands, or that any other person in plaintiff's 
chain of title was ever in possession, it was error to di- 
rect a verdict in his favor. (4) Certain documents, 
dated about acentury ago, and purporting to be the 
records of a town, were offered in evidence as such. 
Several witnesses testified that they were its records. 
None testified to the contrary, and the evidence as to 
their custodians, as far back as witnesses could re- 
member, raised no suspicion as to their genuineness. 
Held, that they were properly admitted in evidence as 
the town records: Tolman v. Emerson, 4 Pick. 160; 
Goodwiu rv. Jack, 62 Me. 416; Proprietors v. Rogers, 1 
Mass. 159; Rust v. Boston Mill Corp., 6 Pick. 158, 165; 
King v. Little, 1 Cush. 436, 440; Whart Ev., §§ 198, 643. 
Second Division, April 15, 1890. Sanger v. Merritt. 
Opinion by Follett, C. J. Reversing 35 Hun, 669. 


INJUNCTION—ILLEGAL TAXATION—VOID WARRANT. 
—In an action to restrain the collection of a tax on per- 
sonal property, the complaint alleged that the assess- 
ment was out of due proportion and too large in its 
valuation, and that it was null and void, because the 
parties who assumed to make it were not assessors 
either de jure or de facto. Held, that an injunction 
would not lie, there being no ground for equitable in- 
terference, as certiorari afforded au adequate remedy 
for the first wrong, and the remedy for the other wrong 
was an action against the collector for seizing property 
upon a warrant void on itsface. April 22, 1890. Dela- 
ware & H. Canal Co. v. Atkins. Opinion by Finch, J. 
Affirming 1 N. Y. Supp. 80. 


LIFE INSURANCE AGENTS—COMMISSIONS.—A life in- 
surance company employed an agent for one year, and 
agreed to pay him a certain amount monthly, and 
“regular renewal commissions” on the policies ob- 
tained by him, when the premiums should be paid to 
the company. Held, that the termination of the con- 
tract by mutual agreement did not tuke away the 
agent’s right to renewal commissions on the premiums 
paid on policies obtained by him during his term of 
service. Second Division, April 22, 1890. Hale v. 
Brooklyn Life Ins. Co. Opinion by Follett, C. J. Pot- 
ter and Haight, JJ., dissenting. Affirming 46 Hun, 
274. 





—— ee 
MRS. DR. BUTCHER'S BIRDS. 


Freestone v. Butcher, 9 Carr. & Payne, 643, 


[An expensive aviary is not a necessary for a poor curate's Wite,] 
Butcher was not a man of blood, for he 
Had cure of souls at Milton rectory; 
Filled with deep love for every human sinner, 
He’d hardly kill a chicken for his dinner, 
He took no interest in birds save those 
Which he could put inside his cleric clothes, 
Freestone, a woman, ransacked foreign lands, 
And gave her time to meet the wild demands 
Of female lunatics who make museums 
Of living birds, and offer loud Te Deums 
When they some fowl of feather strange acquire, 
For gentry of the county to admire. 
Now, Mrs. Butcher common parish work 
As well as heathen missions liked to shirk; 
She cared not much for charities and schools, 
But left them to old maids and plodding fools 
Who visited the aged and rheumatic, 
And mothers lying-in, and most ecstatic 
Delight in humble offices did find 
Among the poor and sick and lame and blind. 
She had a winged ambition, higher far 
Than all such ugly, nauseous duties are. 
She let the Lord look out for sparrows cheap, 
But sentimentally would almost weep 
Over her aviary full of fowl, 
Which often made her pious husband growl. 
I doubt that Mrs. Noah in the ark 
Could more or queerer birds remark,— 
Her lories, avadavats, bishop-bird, 
Quakers, cut-throats, and manikins absurd, 
With cardinals and love-birds:—strange to say, 
Though curate’s wife, she had no bird of prey. 
So in one year she owed to Freestone’s cages 
Far more than all the good old Doctor’s wages; 
She ‘‘ oh’d for wings’’ to such a large amount 
That Freestone would not lengthen her account. 
The birds were charged to Mrs. Dr. Butcher, 
With little thought of trouble in the future; 
But the bird-seller might congratulate 
Herself that from her separate estate 
She got two hundred pounds of thousand due, 
Then for the balance did the Doctor sue. 
The Doctor thereupon in due form pleaded 
That such dear luxuries she had not needed: 
They did not furnish eggs, nor quills for sonnets, 
Nor even feathers for her showy bonnets; 
In short, an aviary for his wife 
Was not essential to a cultured life. 
The Doctor sold some birds, upon advice, 
And wrote a dunning letter for the price; 
But on the trial there was evidence, 
That burdened with the family expense, 
The good man once, among his other prayers, 
Had prayed the court of chancery his affairs 
Pecuniarily to mitigate 
With an allowance from his child’s estate. 
The barons thought, as he had sworn to this, 
That Madam’'s avadavats were amiss; 
That cardinals and bishop-birds are not 
In keeping with a humble curate’s lot, 
And that a hen-house or a duck-pond would 
Yield more ‘‘ for human nature's daily food.” 
Chief- Baron Abinger much loved to vex 
The tender feelings of the gentle sex, 
As witness Ironmonger versus Lane, 
And Atkins versus Curwood (Carr. & Payne); 
(He in the latter case with manner rough is 
Cried, ‘‘ Let the wedding dresses be struck off! ") 
He said this wife had purchased to excess. 
For one whose husband was in such distress, 
And spoke—perhaps his usual drink at luncheons— 
“Of sugar and of rum, five hundred puncheons, 
As most excessive for a married woman; 
But I do not believe him so inhuman 
As, granting so much rum, to intimate 
The sugar wouldn’t be appropriate. 
So Butcher bagged the birds; and when he read 
‘* The birds of the air have nests,” he raised his head, 
And looked at Mrs. Butcher with a trace 


Of satisfaction on his pious face. 
—Irving Browne, in The Green Bag. 
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CORRESPONDENCE. 


“Mr. Justice’ — “Corpus DELICTI.” 


Editor of the Albany Law Journal: 

As ove receiving stated instruction through habitual 
reading of the ALBANY Law JOURNAL, Iam prompted 
at times tc put a question to my teacher for further 
information. Precision of expression without precise- 
ness is greatly to be desired. Permit me therefore to 
refer to your parenthetical statement in an editorial 
note upon the Green Bag for June (41 Alb. L. J. 490), 
to the effect that no judge should be called ‘* Mr. Jus- 
tice’ except a member of the Federal Supreme Court. 
Is it not a custom worthy of observance to refer to an 
opinion of the New York Supreme Court as having 
been delivered by Mr. Justice So-and-so, who ortho- 
logically is either a presiding or associate Justice of 
that court? 

By the way, is it the Green Bag or the JOURNAL that 
in the same note speaks of a corpus delicti WHO turned 
up alive after penalty for the crime had been paid? If 
no conviction of crime can be had without proof of the 
corpus delicti, and the corpse is the corpus delicti in a 
murder case, what profert should be made upon a 
prosecution for rape? 


June 21, 1890. 

[We still think we are right about “ Mr. Justice.” 
It is not uncommon to apply the title to State magis- 
trates, some of whom are justices and some judges 
by legal title, but they may well be called “ Jus- 
tice” or “ Judge,” according to the fact, leaving the 
distinctive term of ‘‘Mr. Justice” to the judges 
of the United States Supreme Court, to whom it is 
universally applied.—Ep. | 


CHAPTER 163, LAws oF 1890. 


Editor of the Albany Law Journal. 

Chapter 163, becoming a law April 22, 1890, entitled 
“Anact to prohibit excise commissioners, excise in- 
spectors, police officials or their subordinates from be- 
ing interested in the manufacture or sale of any spirit- 
uous or malt Jiquors, ales, wines or beer,’’ developed 
by the pressure of the temperance power, illustrates 
the falsity in fact of the legal maxim founded upon 
public policy that every one is presumed to know the 
law, a positive presumption. From iguorance of its 
existence or application it has not very generally been 
complied with, and it will doubtless soon receive judi- 
cial interpretation with regard to the status of its neg- 
lectors, and in other respects. The temperance cause 
is giving rise to some nice points of law. 

Under this particular law several questions arise. Is 
the act constitutional? Those who say it is not base 
their opinion upon the following grounds, that it dis- 
criminates against alegal employment, attempting also 
to disqualify from office some who were qualified when 
elected or appointed, and that as by its third section it 
Tequires an oath of non-interest—see said section—it 
istherefore in direct conflict with article 12 of the 
State Constitution, which, after prescribing form of 
oath, says, ‘and no other oath, declaration or test 
shall be required as a qualification for any office of 
public trust.” 

The last point can only be aimed at the third section, 
and the oath required by that section cannot perhaps 
be properly called an oath of office, as it simply pro- 
Vides a means of ascertaining eligibility. The law long 
has been that no tavern keeper can hold the office of 
justice of the peace, yet should one be formally elected 
he could take without perjury the constitutional oath 
of office. The oaths seem to be of a different nature. 
And the law against the employment in certain situa- 


M. ANALIVE. 





tions of drinking men or habitual drinkers is admit- 
edly legal. 

There seems to be no well-defined or fixed boundary 
line to the expansiveness of the terms “ police powers ”’ 
and “ public policy.” 

Yours truly, 
J. B. DALEY. 


PRATTSVILLE, N. Y., June 23, 1890. 


—_———o—___—_ 


COURT OF APPEALS DECISIONS. 


: i following decisions were handed down Tues- 
day, June 24, 1890: 


FIRST DIVISION. 


Appeal from the order of the General Term, affirm- 
ing the order of the Special Term denying in part de- 
fendant’s motion for stay of proceedings dismissed 
with costs, and judgment affirmed with costs—People, 
respondents, v. North River Sugar Refining Company, 
appellant.——Two motions to dismiss appeals denied 
with costs in each—Elizabeth J. Weber, respondent, v. 
John M. Lester and others, appellants. ——Motion to 
require respondent to receive copies of printed case 
granted upon payment by Mr. Moses to respondent of 
$10 costs of motion—Thomas F. Mason, appellant, v. 
Justine M. Cronk, administratrix, etc., respondent. 
—Judgment affirmed with costs—Jonas Lane and an- 
other, appellants, v. Charles Rosenberg and another, 
respondents. —Judgment affirmed with costs — H. 
Nelson Curtice, respondent, v. Amasa B. West, appel- 
lant.——Judgment affirmed with costs—Orlando Bur- 
relle, appellant, v. Pennsylvania Railroad Company, 
respondents. —Judgment affirmed with costs—Wil- 
son B. Sheldon, respondent, v. Western Union Tele- 
graph Company, appellant. ——Judgment affirmed with 
costs—Edward J. McLeod, respondent, v. John Ma- 
loney and another, appellants.——Appeal dismissed 
with costs—Jacob Grimm, appellant, v. Village of 
Greenbush, respondent.——Judgment affirmed with 
costs—Florence A. Merrill, respondent, v. Peter Bru- 
ner and others, appellants. ——Judgment affirmed with 
costs—John Galwey and others, respondents, v. Jacob 
Nordlinger, appellant.-——- Judgment affirmed with 
costs—James O’Laughlin, respondent, v. George H. 
Hammond & Co., appellant.——Judgment affirmed 
with costs—Erastus Corning, respondent, v. Leurendus 
B. Ashley, appellant.——Judgment affirmed with costs 
—Michael Byron, respondent, v. Knickerbocker Ice 
Company, appellant.——Orders of Surrogate’s Court 
and General Term reversed, with costs of appeal in the 
General Term and in this court—In re estate of Edgar 
M. Van Kleeck, deceased; Isaac W. Sherrill, Dutchess 
county treasurer, respondent, and Christ Church, 
Poughkeepsie, appellant.——Order affirmed with costs 
—In re application of James W. Lamb.—Order 
affirmed with costs—People, ex rel. Edward Walsh, 
respondent, v. Charles F. McLean and others, commis- 
sioners, etc., appellants. —-Order affirmed with costs 
—John McCall and others, respondents, v. Village of 
Saratoga Springs.—Order affirmed with costs—John 
J. Quinlan, respondent, v. Emily A. Stratton and an- 
other, appellants. —— Order affirmed with costs — 
Thomas F. Mason, receiver, v. Andrew W. Morgan 
and others.——Order affirmed with costs—In re will 
of Andrew W. Lasck.——Appeal dismissed with costs— 
Arthur B. Talbot, respondent, v. Doran & Wright 
Company, appellant.——Order affirmed with costs— 
People, ex rel. Philip O'Sullivan, appellant, v. Stephen 
B. French and others, commissioners, respondents.— 
Order affirmed with costs—Julia Fitzpatrick, appel- 
lant, v. Michael Sweeney and others, respondents.—— 
Order affirmed with costs—In re petition of St. An- 
drew’s Church to vacate, etc.——Judgment affirmed 
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with costs—Amelia P. Clement v. Nathaniel W. Bartis 
and another.—— Order affirmed with costs—People, ex 
rel. Hugh McCormack, appellant, v. John McClave 
and others, commissioners, etc., respondents, —— 
Order affirmed with costs—Hiram D. Hurd and others, 
respondents, v. Wilber F. Colton, appellant.——Ap- 
peals dismissed with costs—In re Department of Pub- 
lic Works; appeals of George Keller and Thomas Bol- 
ton. Appeal dismissed with costs—Mary Keifer, ad- 
ministratrix, respondent, v. Grand Trunk Railway, ap- 
pellant.——A ppeals of Walter S. Church in each case dis- 
missed with costs in each—Stephen Van Rensselaer v. 
John Jost Shafer and Egbert 8. Wright.——Order 
affirmed with costs—William H. Waite, respondent, v. 
Nancy H. Simms and others.—-Order reversed and mo- 
tion granted with costs in this court and court below— 
Alice Laflin,*respondent, v. Travellers’ Insurance Com- 
pany, appellant. ——Order affirmed with costs—Charles 
E. Hubbell, receiver, etc., respondent, v. Syracuse Iron 
Works and others, appellants. ——Order reversed and 
judgment of the board affirmed with costs—People, ex 
rel. George E. Corrigan, respondent, v. Police Board 
of Yonkers, appellant. ——Order affirmed with costs— 
Jewett W. Brown and others, appellants, v. Edgar P. 
Walker, respondent.——Orders reversed with costs of 
both appeals and motion denied with gosts—People, ex 
rel. Peerless Manufacturing Company, respondent, v. 
Patrick J. Gleason, mayor, etc., appellant, and People, 
ex rel. Michael Coughlin, v. Same.——Order of Special 
and General Terms reversed with costs in both courts 
—James MacLaury, trustee, etc., respondent, v. A. 
Bloomer Hart and others, appellants. ——Order affirmed 
with costs—In re arbitration of Michael Bennett with 
Union Elevated Railroad Company of Brooklyn. 


SECOND DIVISION. 

Motion for reargument denied with costs—Charles 
Zoebish, appellant, v. Elizabeth Van Minden and oth- 
ers, respondents.——Motion for reargument denied 
with $10 costs—Lewis B. Crane, respondent, v. George 
Gruenwold, appellant.——Motion for reargument de- 
nied with $10 costs—Jacob B. Tallman, appellant, v. 
John H. Murphy, respondent.——Order affirmed and 
judgment absolute rendered against appellant with 
costs—Rector, etc., of St. John’s Church, Newcastle, 
respondents, v. Charles G. Teed, appellant.——Judg- 
ment affirmed with costs~Mary E. Jones, appellant, 
v. Lilian L. Jones and others, respondents.—Judg- 
ment affirmed with costs—Rochester Printing Cum- 
pany, appellant, v. Leslie C. Loomis and another, re- 
spondents.— Judgment affirmed with costs—Emma 
C. Raub, appellant, v. New York Life Insurance Com- 
pany, respondent.——Judgment affirmed with costs— 
Charles 8S. Turner, respondent, v. Edwin Conant, 
appellant. ——Judgment affirmed with costs — Henry 
W. McNab, respondent, v. Cassell & Co., appellants. 
—Judgment affirmed with costs — James E. Eggle- 
ston, respondent, v. Edward J. Woolsey, appellant.—— 
Judgment reversed, new trial granted, costs to abide 
event—Louisa M. Rauenstein, respondent, v. New 
York, Lackawanna and Western Railroad Company, 
appellant.——Judgment affirmed with costs—Hannah 
Farrie, respondent, v. Supreme Council of the Catho- 
lic Benevolent Legion, appellant.——Judgment af- 
firmed with costs—George C. Richardson and others, 
appellants, v. Hiram Exstein and others, respondents. 
—Judgment affirmed with costs—Ludwig Heck, ap- 
pellant, v. John Volz and another, respondents. 


NOTES. 


N his brief in People v. Kelly, 94 N. Y. 526, Mr. John 
H.McKinley, complaining that the complainant was 
permitted to show his maimed hand to the jury, said: 
“No gaping wound of Cesar can be used in this age 
to convict the inflictor.”’ 





ERY seers = a 
Considerable outside dissatisfaction has been felt 
and expressed in connection with the present state of 
Goldsmith’s tomb, which lies close to the 
Charch. An inspection of the tomb (which ig cea 
sionally decorated by a wreath) will show a plain 
raised slab with the inscription, “ Here lies Oliver 
Goldsmith,’’ on the one side, and the dates of the 
great litterateur's birth and death on the other, The 
inscriptions could perhaps be judiciously renewed, but 
it is very hard to say what else could be satisf 
done, and itis much $0 be hoped that no modem 
decorative art may ever replace or impair the dignified 
simplicity of the existing tombstone.— London 
Journal. a 


Chief Justice Beasley, of New Jersey, who pride 
himself on the rural character of his dress and appear. 
ance, while on a‘recent visit to New York city, was one 
afternoon standing on the steps of a prominent hotel 
when he was accosted by a perfect stranger, whom be 
at once sized up as a confidence operator. “ It has been 
a long time since we met,” said the newcomer in ap 
affable manner. ‘ Yés,’’ said the chief justice, mos 
ingly, ‘‘ quite along time.” ‘Are you enjoying your. 
self as usual?” asked the man, evidently feeling foran 
opportunity to run in his little game. ‘ Yes, as usual,” 
answered the chief justice, with a sunnysmile. “Still 
in the same old business, eh?’ ‘‘ Yes; still in the same 
old business.”” ‘‘ What business is it? It’s been so 
long since I’ve seen you that I declare I’ve quite for. 
gotten.”” The chief justice’s eyes sparkled merrily as 
he replied with an assumption of innocence which 
would have done no discredit to a first-class actor: 
‘Sending rogues to jail.” The confidence man stared 
at him, and then suddenly shot off down the street, 
while the chief justice looked after him with his usual 
innocence and benevolence.—N. J. Law Journal. 





Mr. J. Newton Fiero, in his brief in Matter of Wil — 


of Smith, 95 N. Y. 516, thus scouts the notion that no 
sane person ever commits suicide: ‘* He evidentlyre 
gards a large number of the heroes of Plutarch’s Lives 
ac imbeciles since so many violated ‘ the canon ’gainst 
self-slaughter.’ He evidently knows nothing of Demat 
thenes sucking poison from a quill and fleeing from 
the temple lest he defile its sacred precincts by his 
death, that he might escape the vengeance of his 
enemies; Brutus falling on his sword after the battle 
of Philippi; Themistocles taking poison to avoid the 
shame of bearing arms against his native country; 
Cato dying like a philosopher, are only insane men 
performing an insane act. The end of the livesof Cas 
sius, Mark Antony and Cleopatra are to him only in 
stances of death during delirium. The self-slaughter 
of Cesar’s Legion in Gaul when surrounded by thé 
enemy and unable to escape captivity only indicates 
to him a state of mental imbecility. He regards a 
folly the attempt of the Christian church to preveut 
suicide by refusing to suicides vurial in consecrated 
ground, and imagines that the difference between the 
ancient and modern world in that respect is because 
the modern areof sounder mind. He necessarily scouts 
the opinion of Lord Bacon ‘that there is no passion in 
the mind of man so weak but that it mates and ma 
ters the fear of death,’ with contempt. M. Littrés 
member of the French Academy, a calm and thought 
ful scholar, deliberately states his opinion that suicide 
is justifiable on the ground that ‘every man has a right 
to his moral liberty.’ Louis Blanc ‘ wonders that there 
are people who at the same time forbid suicide and yet 
approve of capital punishment.’ Goethe says, 

the most refined, quickest, most painless death by al 
asp was worthy of a queen who had passed her life in 
splendor and luxury.’”’ Mr. Fiero might have added 


that both Frederick the Great and Napoleon the Great 


contemplated if they did not actually attempt 
and their wits were tolerably sound. 








et et ee Ss_.. fShpae .8 Per Se 


8 


ee SS ee), ae ee Ki 


és 


SRSSSLSSSSTORP SSE TLE RS FR FRE SAFES 


BGoS SESSEPESE SEA EN 


GENERAL INDEX. 





BAR ASSOCIA TION- —-NEW YORK STATE", 
Secretary's rep 
wg nt on Thirteenth Annual Report... 
ok NOT! New Cases, 
Americano Digest—Annual for 1889 
American Probate Reports, vol. 6 
American State Reports, vol. 10. 
Birdseye’s Revised Statutes, etc.. 
Bolles on Bank Officers .. 
Beach’s Law of Railways 
Beach’s Railway — 
Bigelow on Estoppel.. 
Browne on Divorce 
Complete Digest ... . a 
Dillon’ 8 Munic ipal Corporations. 
Flint on Trusts 
Foster's Federal Practice .......... .... «.- 
Freeman’s Void Judicial Sales . 
Gemmil] on Parliamentary Divorce.. 
General Digest of U.S 
Green on Crime a 
Lawson’s Rights, Remedies and Practice, v vol. aS 
Lewis on Mental Diseases. . dae pes 
Lawyers’ Reports Annotated. 
M ippi Reports, vol. 66. 
U.S. Chancery, vol. 7 endareedh 
Rapalje’s Criminal Procedure. 
Rumsey’s Practice.. 
oe" and Budd’s Leading Cases on ) oe 
pert cos oesce eee 
Seunsherd on Slander ‘and Libel. 
Webb on Record of Title 


GODIFIGATION. J hate URICIARY 


CORRESPONDENCE: 
Limiting yong to vale 8. Supreme an. 
Chap. 163, Laws 1890 
Grammar of J udges.. 
Jury, Unanimity of. 
Poetry.. 
r. Justice *_“ corpus OS SE ae 
Mr Macklin explains. ae 
Relief of Court of Appea als. ; 
Supp. Pro. on Justice’ commen see 
That “Sample” 
Widow's igh, ‘chap. 406, Laws 1889. 
COURT APPE, ALS DECISIONS. 59, 80, 100, 
179, ae * 260, 400, , 488, 508, 


CRIMES AGAINST CRIMINALS: 


Address by K. G. Pie 
CURRENT TOPICS: 
Abbott, Austin—retirement from Daily poeta... 
aqueduct contractors, preference of suits.. .. 
aerolites, property in 
Albany Law School Commencement 
American Law Review, compliment to A. L. J.. 
a Seen gaan parson... Dy badveeche “oy, ad 
rnoux, Judge, brief on Dutch titles.... ............ 
attempts .. 


Bar Association, N.Y. State, proceedings. . 
thirteenth annual meeting, proceedings ‘at 
bills of sale act. . Be ade 
kmailer, sentence of. 
kstaver case .. Sas 
acquittal . 
well, Mrs., admitted t to othe bar.. 


cooree 
capital pun ishment. -.” .281, 321, “361, ‘362, 401, 4 


pickle xh ketce A a 
feutionai’ commission. . 161, 382, 

contem i, waveedropet ng reporter in jury room..... 2 
Court o} ceeaopenls and Governor Hill 


worm to capone 


relict of of. 


b Ward’ 8 proposition. ..... 
Judge Green on 





CURRENT TOPICS — Continued. 


Dillon's Municipal pee. 
divorce.... . 

legislative and judicial. 

second marriage, Mr. Phelps on.. 


dog case--** sudden assault iv 

Dutch—tolerance in New Amsterdam. 

employers—laws regulating payment of wages. 

estoppel in dentistry..... . 

Ewing, Judge, on codification. 

experts in blood corpuscles . 

Fair bill—constitutionality. . j 141 
nee courts, reorganization “of—J udge Benedict 


Gress ‘Bag. notice of... 

Field, David Dudley, on ‘American Sistaceabaan 
goes to Europe at eighty-four. 

Governor Hill’s reception to Judge O’Brien 

grief as an indication of innocence 


- husband’s liability for wife’s torts 


Huxley and the Declaration of Independence ahadie 
insane paupers—treatment of 

blank forms by State ee 

judges ‘‘ not worming & a FETE 

jury—must be tweve. 

majority verdictl .. . - 301 
Kemm “4 case—electrical execution constitutional. 242 

stay in. 

Judge Wallace dismisses habeas corpus. .. 
Legislature's right to decide on aes of members. 381 
lotteries in North Dakota ........... 42 
Macklin, Mr.—answer to. . a“ 
marri é with deceased wife’s sister.. 

with all my worldly goods I thee endow ”’ 
married women—bill e« concerning right of hesepecona : 
t 


liability for rent of ‘husband's house.. 
right to sue for personal injuri 381 
= on Justice, defends oplaten' in original pack- 


age 
Mone on "Liabitity ‘Between Relatives ‘for, Services, 


Neagle case. +34, aveuae ape 
argument of Choate and Carter ... ...... ...... 
newspapers—Christmas numbers ¢. eamekel 
New York Reports, vol. ~. criticisms on. 
nude artistic models. PORE AENS: OR 
Original Package case 
Ottendorfer’s feet . 
Parker, Amasa J., death of jvea shcueem 
Pierson, Chancellor, death * ERS: obs detndonie 
poetical IS cnb-cbnad2s. cpessaccesebatessinewnhe 
poetry in head notes.. 
portraits of judges—report of ‘Judicial centenary. 
of Connecticut jud ges. neo nn see BOZ 
nig io inane 60 ncwe~adcckaseee’ aie 
prisoners as witnesses.................-00.008 Sneeon ... 142 
quorum in Congress 
Ram case 
rhetoric, high-colored African.. 
Rensselaerville 7. ae 
Senate liquor bill, 8. T. Spear 
Shakespeare—Bankside, id- ‘Summer Night's Dream. ae 


h 

Titus Andronicus. . Haetereseéuce 

Furness, As You Like It.. 
‘* Shingle’ — correction and sengenae .. 
‘* Sleuth”? trade-mark case... a 
speeches — advantages of written.. «ite 
State library — suggestion to keep it open longer. 
Stewart, John H., death of.. 
Sullivan — prize fighter — gets a new trial 
sumptuary laws— Dr. Hammond on ...... 
Supreme Court U. 8., relief o 

a BS - — act to facilitate bias ~ fal 

re 

judge’s bili Governor D Wes cecnsaicacer 
Thistle case ... 
trials in camera — “exciuding public — report of Eng- 

lish jude ges on. 

trial of Jesus —a lawyer’ 3 view, by C. H. Blackburn 342 





530 GENERAL INDEX. 





CURRENT TOPICS — Continued. 
Trinity church yard . 
wife's liability for house rent .. 
will — righis of murderer of testator under - 
witnesses — section 829 Code of Civil Procedure ... 
TD. Oxy ers. Miss Robinson on 


62 
FIEL ID DUDLEY — address at dinner to , 


FELD, Dd AVI ges . 
OPKINS JOHN H.. on parties plaintiff in actions 
for injuries ae mes won 


INGE RSOLL LL. R. A _ "Grimes one Criminals. . 


LEADING ARTICLES: 
damages for mental suffering by negligence “ tele- 
graph company.. 
Kemmler case — Matthew Hale on... 
law and doctors in New York . 
parties plaintif? in actions for Injuries t to married a am 


women... ; 
streets — exclusive franchise to use . 104 
women as geterte e o-ce. 244 
widows laws of 1889, 3 y 
LINC LN, ‘CHARLES T., = aw and doctors in a 
o 
Mc N. on “women as notaries. 244 
MORIN ATHAN EL C on an Italian murder trial 344 
NOTES. 
abusive postal cards... .. . 
SS engravings 
bar-tender not entitled to naturalization 
Beasley, Chief Justice, anecdote . +4 
Court Appeals briefs ...20, 39, 120, 140, “280, 488, 508, 528 
capital punishment in England ... 359 
cigars not allowed in U.S. court room. jae 


comments of counsel. . pubsdbheces Senexe 
cross-examining one's own witness. 


48 





NOTES — Continued. 
electrical execution... .. ot a 
Erskine, Judge, his views on Falstatt. Pea 
Everett, Edward, anecdotes of .............0...,.00 
Goldsmith's tomb -+ Séeasae 
handwriting, back- Sees . Sahin ah Chea 
honorary degrees .. so ge! tee 
udges’ common sense 
udicial - PP 5s % 
incoln, Abraham, anecdote. 
awe ene Sir Henry, ee of. 
mis-prints . 
music in prison. 10 
Sound. Sir John, his collection in Lincoln’ Inn Fields 400 
Stone, Chief Justice, on legal forms.. .. 30 
Supreme Court ustices.. 
tenantable repair . 
umbrellas as property . 
Wickbam, Judge, on the overcrowded bar . 
wills of judges and lawyers - A 
wine, how manufactured .. ........... 
women convicts —toilet resorts .. 


BARBMENTER, F. J., poem by 


veadly Yew. : Sucecead 

La Fille Bien Gardée..... .. .... ...0-.. 
Lawyer and His Vacation ........ 

Master McKenzie’s Goodies 


Mrs. Dr. Butcher's Birds .........-. ..._ peers 


My Shingle 
Wicked Ghoomaker and Sacrilegious Farmer . 


THORNTON, Ww. WwW. , on exclusive ve tance o 


use streets........ 


TRIAL in Arkansas. 








——_ ’ 2. _, wo rrr 


‘ed ae eet ae RRS ARES ee ey 6 I ai OP 


RRs 


e§BSSSe & clen See estezuvtuysege? || 


s: 


INDEX-DIGEST 


ABSTRACTS, CASES IN FULL AND NOTES OF CASES. 





Page. 


Anton tasba AND |REVIVOR. Death of of party 4 
tort —husband and wife ..... 448 


Yeetios of’stockholders. . 
ACCOUN TING. Settlement — interest — when al- 


ACTION by county against 0 one who lends to its de- 
faulting treasurer ....... 

Election —conversion .. icemeed 
ABVER and wife — service of summons. 

RSE POSSESSION. Tax lease 

CY. Breach of duty — measure of damages.. 
Life insurance — commissioners 
Evidence . ‘a 
a : review. on appeal - 
Ratification 
Undisclosed principal 

NS. Naturalization —dee laration of intention. 
IMA S. Injuries by vicious... . 
ANS ity, Apportionment. 

ond — _— of F RENE. - 

Amendment of record ... 
Amount — title to realty. .................2. 000 o iiatidh - 
From board of claims 
Discovery — discretion. . 
Dismissal — service of Judgment... 
Divorce — alimony . : 
Exceptions — review .. .... ee RN 
False representations - _ damages. - 
Findings ..... 
From interlocutory judgment on report of referee . 
Interlocutory orders .............. 
General objections............ 
Objections not raised below 








Objections waived . 

nion evidence — exceptions. 

ord. 

Matters not ‘apparent on record.. buaceaceieéaasanos 
Referee’s report. — lien — ON SR RAS nN 
Resettlement of case. . ‘ 

view — admissions in pleadings , 

Rulings on evidence — report of referee .. .... ae 
Weight of evidence 30, 420, 
tt TRATION AND AWARD. Costs . 46 


On civil ae — bond — liability of sure- 
25 


pinstification — evidence — charivari.. 
. _Equitable pledge. . tT 
ENT T FOR CREDITORS. “Action aa 


by ‘> nee. .... 
Correction of error . 
Delivery of deed 
ud — attachment 
Preference — partnership. . 


Ags : Sufficiency of evidence. 2 
T. A 


davit — sources of information 27 





received for collection 


ATTORNEY AND CLIENT. Executors ....... 
ENT. Sale.. 


Agents — estoppel — duress — ‘ap] eal 
Application of individual deposits to firm debt 
ecks — payment — acceptance 
—j; transfer 
jon — default of ena . ipexsontoeneS 
— insolvency S50 00% 
ees —i mistake 


check. . . . 
drafts—pleading.. abies 
g Accord and satisfaction by one ¢ obligee. 


_ release—parol evidence.. 





BRIDGES. Towns—money paid by mistake.......... 


CANale. Damages—jurisdiction. 
ARRIER, Express companies—validity of rules.. 
of io — De ese « . 
delive 
Shipper on freight train— megmigence . 
Liability as warehouseman. .. 
Pooling agreements— -public policy . on 
Prohibition of hackney carriages- private carriage.. 
Limiting liability if ae 
Passengers — assault by sleeping car ogangs P 
—; connecting lines 
<< dangerous station platform 
—+§ passengers—defective appliances evidence 
ats ejection — witness — impeachment 32 
<5 SRGMET BO... <..cc0ssoccvees soccer eevetsecoons xe - 443 
——; postal clerks..... seed alpen 317 
——}; negligence— contributory... ‘ 253 
Railroad—omission of bell ne on f freight bang Passen- 
ger train... és 
Street cars—tender of fare.. 
rovince of jury 2 
CEM TERIES. Street assessments — statutes — re- 


Iii, ‘DAMAGE ACT. Exemplary damages. ... 
OLLEGES. Endowment from public lands—ex- 
penses of oT OF TAs 292 

CONFLICT OF L AWS. “Death by wrongful act 

—actions by foreign administrator 428 

CONS TABLE. Fees- euevagrans prisoners to peni- | 

CONS —liability of town.. 
NSTIT TUTIONAL LAW. Due process—regu- 

3 of carriers’ charges .. 825 
Elections— registration. . 
gts of — to vote to teachers and advisers of 

po 
Bintaent 4 y eee Indian ay 
Ex post facto law.. as 

3 execution of criminal 

Legislative powers—fishing—due process = law 
Injunction against suits in other States. . ¢ eeenae 
License tax—physicians.... . sadesade 
Keeping intoxicating liquors for another. 
Local laws—legislative powers ...... ..... ... 
Police power—elevator charges. . 
Power of federal government to ‘protect ‘its “judges— 

jurisdiction.. . waits 429 
Cruel and unusual punishment.. 
Regulation of commerce Inspection ¢ ‘ot dressed beef.. 474 
Inter-State commerce ... .. Pelee 
—+; intoxicating liquors......... ... s2.-secceeseee 884, 404 
eee. accommodations for passengers. ... 285 
Schools—Bible aae- a ninstruction—support 

of religion ..... : . 452 
Suits against a State.. aut is une abiee 
Statute licensing sheds on piers ‘in ‘East river.. 
Taxation—indebtedness of foreign corporations . 
Vested rights—sale of cotton........ ebten 
Regulation of private business.... ....-.-... .+..+- 51, 

See Taxation. 

CONTEMPT. Dishasmens “ ‘mereeg, a: Ae nadie 
Libel FS judge.. den ashlee 
Reoore se eavesdropping 287 

CONTRACT. yn fos breach— "questions ‘for jury 

—pleading . 815 
Annulment of—consideration 
Breach—time—quantum meruit 
Conditions 
rrr . 
——; executors.. : 
Construction... 
County commissioners - _ “employment | of ‘attorney — — 
public policy ....... ...... ans c0asen 
Fraud — rescission . 0dcnsseobecess copeeetasnons Sakae 





532 INDEX-DIGEST TO ABSTRACTS, ETC. 








CONTRACT—Continued. . | EXECUTORS, ETC.—Continued. 
— Pyne pang oy iia 394 EX ‘OUT of tone by note 
rant — public policy — to divide lan POR Against rson— discharge aon 
ee ox services . h pe 
‘erformance — jury é evden wact vests ‘Teen tion of artners ip propert: 
Substantial performance.. S Anne hvenall agutaaiae — pengotion of p os PP pe y. 
uantum meruit ~ evidence. Baddne wapnesteve <secn Redemption com utation of time— Sunday. i 
leading — evidence.. Diaiieitiesa asus heuke aes edumannlad EXTRADITION. D scisnsenanesh “ Frise 
Public policy ‘ other proceedings.... .. 
Rescission — Y divisible < 500 
i i edad ected FACTOR AND BROKER. Contracts. 
—-}; receivers 27 Commissions. 
Subscnietion — — consideration 
Sale of expectancy .... 
Unconscionable Is iy” Natural oyster bed 
For work — oltre ; RA . Conveyance—evidence... . 
ee Specie Performance. False representations—landlord and tenant. 
Cc NVERSION. rmiess error — res adjudicata.. 





nauthorized sale of stuck — evidence 500 | GIFTS. Assignment of a eee. coe cece conse 
CORPORATIONS. Directors — service of process. Causa morti 
raudulent issue of stock — knowledge of agent . . 68 Inter vivos.. 
Judgment by default 9 Savings bank deposit. 


eose « P Presumptio 
Insolvency — fraudulent preferences hive , ARANTY. Banks and banking. 
meee ee riation — action by member . sane ‘ Continuing . 
Negotiable paper — —~saneeed “ npuonannest Pa . Consideration—parol evidence. 
-——; innocent holder ........ a eS AR Construction—release 
Officers — indorsement _. 
Subscription — construction — limitations . ‘ HIGHWAYS. Defective .............0.0. 00 cccececee 
Stockholders — false reports— value of property ‘ 
—; liability -- 62 INF N Y. Contract—avoidance.. 
—-; clerks cinta eesnenne.iee INJ TION. Corporation—by- laws... 
—_— _ certificate - — trial - _ ‘verdict. Peewee ins hes 
onl aes 463 Illegal taxation—void warrant.... ... ..........s00-0- 
Ultra —_ — sie sane se | INAURSARG . Loss of baggage 
8 pas oneal — mobs... .°. INS . Aecident—* exposure of the insured 
PE ASURER. Salaries — Erie county 203 to obvious risk ”’ 
T. Reasonable ees _ anges to Application —error of ‘agent— ‘mutual ‘benefit—refual 
ad. Uaieeed<dne basen 463 to make assessment 
Mutual benefit—actions—suicide 
CRIM CON. porn. “ty - 7 —; conditions of oe  & <Baomseu 
INAL LAW. Arrest without a warrant. .. .. 34: Bill of lading . 
= lary — evidence Cancellation of policy.. 
ia Cesc ns. cepenee seed 403 Conditions—mortgage—tender. 
geome racy — a _ merger ; Waiver of conditions. 
Homicide — alibi oe 4th! e6ptewenn an Personal property— forfeiture... 
; insanity — evidence Sunt tne oon Caaitamanl. oe ee Incumbrance— —misrepresentation.. 
Violence of husband ... HachAbRER, CoeOerS cede seen ed om Vacancy.. . béebe. 4ruteneyneeennee 
reeny — value of goods $ebeoeen ned: ache ede che ee “Vacant and. unoccupied ”, 
ney A ib: Saakabdegensade da: Oe re S peage onan 
Prize ghting — indictment oe Gis - Beadbete: Shsare (euekee ane Life—application— “+ wound ”. 
I IIE, an cce conc cseccess cocccne:coosees f —; intemperance—insanity—suicide. 
—:; premiums—forfeiture.. 
DAMAGES. Breach of contract — lease ............ Marine—sea beegpesquceel contract of “ aifreightment— 
By elevated railroads — abutting ented wa -» 337 cargo.. . ‘ 
Proximate cause — evidence as 2 Reformation 
Speculative — eminent domain . Of steam boilers—liability to third ‘persons. 
ED. Acceptance — mortgages . INTEREST. On awards. j 
Evidence Unliquidated claim—demand 
Execution — evidence .. - INTOXICATING LIQUORS.  License—contract. 
Conditions — forfeiture Province of jury 9 
Covenant runnipg with the land. 463 
Highways — res adjudicata ........ Z JUDGMENT. By confession—fraud— speneeatey 
To open road on boundary . - 5 —; statement o aceon 
Description — construction. . i Cancellation—discharge in insolv ency- “notice. 
—-~; railroad right of wa -. 52 TIrregularities—limitations. . _ : 
Of insane person — bona fide purchasers 264 Opening default............-.-.+-+- . 
Record — notice to attorney............. 02-00 seeeeess . 353 Res adjudicata.. . hedbakdeade>seescenaess onan 
DEFINITIONS., oe | tremens —; finding of ey ag aes 
“ Ladies’ outfitt ‘ 404 Shel A nm assessment. 
Peddlers and oo MED 


EJECTMENT. Betterments — oil well holder of tax-title 
Statute of frauds — evidence — ancient documents ... Dangerous premises 
EMINENT DOMAIN. Elevated railroad — hesnemtpeses 4 Defective premises — recoupment .. 0 te eosec cores 
Street railway . Denial of landlord's title. . cee sees rene enee eeeneee 
Change of hoses railway to electric railway . Expiration of term .. .. 
Damage to grass Lease — assignment of lease .. ceseececcoee 
Damages — ‘oamatee evidence 95 aes. covenant to build — renewal . 
ELECTIO NS. Conduct — challenges - —_ ~ duty of in- ——; implied covenants 
ect ia“ eon. o Oe Renewal of lease oe 
EVID DEN NCE. Account books Parol lease — tenancy at will . 
Action on note—appeal—costs.... ...... «++ Recovery of possession. . “j ~ 
Se or province of jury... 4 a peed proceedings — ‘adverse. possession = njunc st 
pinion ;. aint 
—- of damages—photographe— phy siclan—waiver of RALS Licenses — revocatio 
privilege by attorney.... .. . bl tf L AND UPPORT Of chastity — evidence #1 
Experiments in court.. 298 Evidence — damages — tampering with an ess 
Husband and wife—confidential communication... 5 Imputation of insanity 
Offer—power of referee.. 48 Privileged somnananleenions — malice.. 
Parol to vary written a elena of frauds... = Evidence — repetitions 


Sufficiency of judgment. MALICIOUS PROSECUTION Ww inital trespass ‘2 
EXECUTORS | AN i ‘ADMINISTRATORS. Ms oe cause — evid 196 


Accounting—re 
_ . ; surrogate’ “ powers. 


SOU. SO ... Siu, 3 emoew seoees eeereeneses| oc se Bev) | 3) SS cere) vevezee| Base) veE | 


and support — action 
Assignment—duress 56 Injury to wife as agent — 

Administrator of deceased administrator—accounting. Contract between husband an 

Actions by—evidence..............+. 7 Conveyances — husband to wife ~ —evidence.. 
Bond— devastavit.. 522 Articles of separation — divorce — sing 
Rights of creditors—paym ent of legacies aa Divorce— drunkennness — morphine ha 




















anes 54 


wi: 


* * ¢.. 30.) 82/8 <B>. ° SESS pS BiB take ie 
Behe & sHBSh R S8SnBautla BRRERRR HB 


OS ER ND eee 


a 


_— ee SoeeneS SiSSSGiSeh2 SERSESEER eHGREER HRBESEEDES: 












533 


















—; value .. 
State prohibi 






















See Negliye 









































uarantine — ah kn 5S 
P ep oniation. lieve eis 












Nae What cor 
thority of partner ....... 









vor — 










Para “Application of. 
AMENT ‘ 


adjudicata 


3 NT Conditions — violati 
Ew T AND CHILD. 






“See e Negligence. 

PAR’ fie Husband and wife — pleading.. 
ler — goa? — dower.. ........ 

Sale — liability of purchaser 


ment — execution — fraud — evidence 
referential assignment........... 


nee. 


istitutes ... . 





. Rights of inveutors — exclusive property 


tH 7° of surviving partner. .... 
RRs, Selints Ubeibesece see. 
Si 





tion against miscegenation = “ evidence . = 


nal injuries — evidence... ; 
Wite's pore e ~ — power of disposition eal 


482 
(ASTER AND SERVANT, Coutenet of hiring 


harge . .- 815 

—; death ef master =O EY LE Es Eee RAE Ene = 
notice edecce F 

Liability for servant’ $ torts. etcichedt. wlanagad eneeie Ea 491 

Negli be OUMIOOET 500 00 0000 ccccccreccee -. 

es to servants —negligence of fellow servants.. : 76 

Duty to instruct Ns. wed wd ada den weed 316 

iability of master — employment of surgeon... ... - 196 

Fellow-servan ee ee 421 

—; action- evidence—instructions Sieetbn, sankaeeek aa 277 

Unloading DS Cun dcahcsaanor:s 08 0scesss advice ae 464 

= of jury.....-. Se C/o err errere. = 

pasate fe machinery — evidence See, 


E. Mutual — breach of covenants ... 33 
MORTGA GE. eppneysdl _ — — bona fide’ "Pur. e 


76 
— “0 rule . Rael idins Seth gt AG esc. <0 1Wnetcsedcesbegty <ds 4 
JOGUTO..0... cece ce wee tee cree cee seercscscceses ‘ 
Set dower ee meaeicebeile BEO......0...00.00 soos. os OOO 
—, marshalling assets . B54 
—_; : redemption Pine dat), b> ete DOlan<es seen sqns® . BOR 
—-}; setting aside sale — referee’s MOM hic. acanes 193 
rty covered — evidence... .....-.--.. -- . 839 
Sale of mortanced property — release of one parcel . . 465 
MUNICIPA CORPORATIONS. peed —no- 
tice of cl ain i NUE OIaGies Ebest eeed op isd oe. SS 
Actions — cost 33u 
Bonds — canestasion . — jaches — ~ injunction — — res ad- 
judicata . piddephies Chemaeds Saeo eke 460 
Council — rules ‘or procedure’ sheild a ab gh . 859 
—-; resolution — adoption — sisi” ¢ sense e6nee 143 
Negligence — defective ad hed rant ase one 487 
Defective streets ... ‘ 138 
Falling on icy sidewalk . + etesee cee coe coe M2 
ee ae naan can pias «cee teddeseeeesenced 465 
ae to designate streets for See. a hehe nage aeuha ee 
legligence of street commissioner. . Be biktee saws 197 
em m= MONNSOE WEEND 222.52 cnn cree cece ccccsceces 295 
Power of removal of dangerous buildings ...... . ..... 
Sewers — private drains ....... ... .....-. 7 
Extension of streets — condemnation — ee La a 276 
Street assessments — vacating............. ...0..s.00- 501 
ENCE. Gane — possession — —~ ra . 42 
I CE. Contributory and imputed .. ..... 24 
judden EN Deh abieS Uwsdbeeses. 660 ebdessetendgs 22 
i aaa ididtee-anGienkinn ka ..-277, 359 
fires — —, cause. ak #6 nee . -.. 23 
Trespassers i ae i aneea aa .. » 839 
-—; infant .. ' - . 859 
Parents’ care of children . ‘ ® ‘ 256 
EID 0.5. cc ccescccice sovcesdosece es 343, 501 
MNOEIWO CAP — GVIGENGE .... . 22. .cccccccccccecsecce voce 
Evidence — instructions... .. oe dee bead ache cane 
Wrongful death — instructions ..... re .. 302 
See Carrier, Master and Servant, Railroads. 
NEGOTIABLE INSTRUMENT. Execution hou 
corporations — parol evidence ..... o oe B 
— notes — statute of limitations ............. . = 
Bisnk payee — bona fide EIN 
ponent ioaevs 84 
Laying vil pipes .. hebeceens 4 
Powder magazines... ... 446 
Operation of railroad —injunction..... ....--..-..-.-++ 471 


QHFOMARG AR NY Pes sale ... 162 
FICER. Domicile — residence 





Liability of parent ‘to 
pares 310 





GE—Continued. Page. Page. 

of children........ ss+--e+eseeeeeeeee re .. 47 PLEADINGS. ssaarsemnencene Reema pers jen paper 
—GiVOrCe .-...+ e.-++ eee eee 338 — evidence... . coves ore eorees 277 
ee cc wae cdaewcte . 358 Damages. . oo saey. peusctanna 


Interpleader — procedure......... ......s.- ss.esee 398 
POST-OFFICE. Robbery from preety: oars i 


Threatening postal ca 
BRACTICE. Sevens a copy of account . ahkaaasan is 
CORDS. Right to examine ........... 289 
RAILROA DS. Elevated — Meaypescentgs — bensetenee: 316 
Fences — personal injuries. . 899 
Negligence at crossings ....... ..... ......-- 
Injuries to passenger........ ....... 
Street — damages.. 
eK carriers — province of dury . 
——-; license fees ...... aoe 
Construction of a . 








ome Dias cox cscocactssen te 609 490660 
Instructions OES ero ne st 
Evidence .... IE IES FRE 
EECEIE SE ODED. 5 aces sc ndedea teen iasndcouecae ean 
See Carriers. 
Hitt e. my siclan — expert evidence .. .. .. 501 
Anpointment for decedents’ estate” 295 
ae Deed — resulting trust — devise 
to widow — Ee tof ek 406 ees, 
RELEASE. Breach of contract — estoppel. eddiades . 19% 
DIGGRATHO —NOVERION ... 2... 20. -osccoe- sce sesecces woes 86 
REPLEVIN. Sedelivery bond —estoppel . «- «-. 816 
LE. Bona fide purchasers — burden of wae sunbed 317 
SS of contract .. . node gbe eytaksaaieaa 
Fraud — witness — cross-examination Gewz'ex ds. 2oedeeen 139 
Title — liquors sent “C. O. snb60e. tans 
Unpatented invention — statute of frauds « sess 560) 0p0 ee 
Warranty -- express and —- «+ :bire.culedeaibe waited 
Implied—evidence.... ... bie. 4604 40:6. Ceeie ks Sash 
Promissory MOOS. 2... .2-.20 esecsee secereee cove 354 
Breach of warranty-- damages. . 006din sos 6ods.oane aE 
SCH Chastisement of pupil sigan ih oleae 335 
Sats AND SHIPPIN G. Raper r party —con- 
struction—conduct of parties. . 502 
poe ape ae RS a. Sex chose: | tdddtaasepaionrae 96 
Lien es TIES lies at home port—mortgage. 0. gacaeinn 
SOCIETIES. Building and maaan sce of peers 
etecaga-o= s056 " porn 1 
Expulsion of members—mandamus. .. ............... 1% 
CIFIC PERFORMANCE. Contract........ 422 
SIE Sekenncce vn scenes Sekd.c chevaehidetee 380 
Dower—appeal—exception rae 422 
Marketable title—presumption of death. << salem 487 
Reference—appeal.. + we base cee eee 
Remedy at law—tender ae 
§ Claims against-—limitation—appeal -- 0. 238 
STA UTE. Construction...... sow sox 
“ Structure ’—electrical wires and ‘poles.. eee” se 512 
TUTE OF FRAUDS. Contract — evidence— 
NS Sa errr ee eee 422 
Agence —termination— performance within a year belaee 354 
Sale o UTE OF LIMITS sidakotocs. | winleveia ak boat aT 96 
STATUTE OF LIMITATIONS. Conversion— 
SI, psi caiteae csc heh sn wtebesegumegeaeen een. -. 278 
p Ea ar dagnnane’ ae 
UBER. of wae pending suit to establish lien.. jookwaons Kaw 265 
suR ATION. Specific performance... .... .... 156 


Su RO . Riding for exercise on. 447 
SUPPLEMENTARY PROCEEDINGS. “Re- ~ 


ceiver’s title—liens —pleading ............ 66 sseeeseeee 













TAXATION. Assessment—review we proceedings... 355 
SUOEE CENUROND COMIGRET cn asecccce -ccsces srccesanes 119 
Certiorari.. Ktdweadl <aeteie 
Corporate franchise—constitutional law .............. 436 
Debts due resident of State—trustees...... assucetcces Ma 
Exemption—religious society....... ei 218 
Joint stock companies--constitutional law. 139 
Bede  a dii law—evidence..... ‘a 

thd ola - “aan Jasin acd’ ecg beats cee 

TEE, kis ihe oo -notice. 466 

AND TELEGRAPH COM- 


HES “Interference — by electric motor 
— hive 
Negligence—damages.. 
TADER. Conn ; 
ENRE ._ Contract—tort. ....... -. 423 
OEM \ ha aid bonds—application of taxes. 278 





SEEN hes eae ae 415 
In book- ieeetien ax Guede “ er . 300 
In name .. - 48 
TRESPASS. “Injury by fright. . 303 
AL. Evidence—instruction to disregard 487 
Non-suit—estoppel.. 156 
Reading pleadings— costs of ‘appeal 5 ead 20 
RUS Charitable—cy pres doctrine.... os. >as ae 
—; education for ministry...............cseee-eeeeeeee 323 
Power to sell or mortgage.. ....... c25 60 cee-seeecesees 428 
sone GONE CRB a wing a hak <ddiécnce>.s ss ecesties. conmeeenne an 
See Wills. 


TIE - PeRURhe RAN iis ons vedas iccisce wectens 








i 
ih 
¥ 


ee 


| 
1 
i! 
i 
a 
| 





534 INDEX-DIGEST TO ABSTRACTS, ETC. 





same 





Page 
VENDOR AND PURCHASER. Defective title ‘ath 


oncaaedt examining title ; ee 
Possession—bona = purehasers—notice ae. 
Title—covenants.. cecsiondp sabe We 
WA TE] WATER COURSE. _Seute 
BAN ity—condemnation.. 497 
bstruction—injunction —=.... 66. eee cece ee 256 
uests to charitable uses... .............- 144 
Construction —appeal—review. Ethi cds Gisnieheekessupmes 97 
——+; alternative devise . ETT ES RSE 443 
Devise—description hghe phds cnbcccanadecddnts (op Hie Heed 463 
ne p Te glee I Ta SS Pe 176 
Rights of devisees _...... Vdbewen onebekeh” wi see ee 
Rights of surviving devisee. . pes tneuniad  -astetepeie 279 


~ 


WILLS—Continued. 
Dower—widow's election—limitations., 
Legacies—charges on land..... ..... 
Rights of legatees.. .. ............... 
Living apart from wife... 
Gift of “ the rest of the furniture and 
notes and erm naenienek ‘ 
Perpetuities..... énecc ena 
Probate— —execution——evidence............. z 
Vested remainders ....... ..... » sen sauna ‘ 
May be made on Sunday.. 
Testamentary powers—execution.. 
—; mortgage by widow—dower.. ad 
Trusts—accumulations.. 
WITNESS. Transaction with decedent . re 
—; deceased persons parties to negotiable p 

















